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PREFACE 


No apology is needed for the publication of this Digest, which is a 
consolidated one covering the half century from 1901 to 1950. It will be 
easily appreciated that the bulk of our current case-law is contained in the 
decisions of this period. It is not necessary to expatiate at length on the 
virtues of consolidation, as otherwise, one will ha7e“'t»stefer to a large 
number of publications for the same point. 

On the importance of case-law, the'tatT Air^VVilliarn Holdsworth 
wrote: “Codes are lifeless things compared \%*^e>tying law evoked 
by the decision of cases which turn upon th<a«tu«C-topi»enings in the 
lives of human beings ; and each individual case>^cK'Tay»- 7 doyJ* living 
law based upon these actual happenings, can only co>er 3 yery^small 

fraction of the field of law.” 

In the Preface to the Corpus Juris (American), the followiV^^assage 
occurs: “Often the particular application or illustration stated will prefcft’ely 
fit the state of facts in his (the lawyer’s) own case, and the argument of 
reason and logic may be fortified by pointing out that in prior litigated cases 
the rule has been applied in the manner contended for. No lawyer is content 
to depend alone upon his own reason and knowledge. Few have the pre- 
sumption to assume that they would, unaided by the experience of the past 
present all arguments that could be made in any case as to the application of 
a general rule. Precedents are valuable the same as experience is valuable. 
Reported detisions are valuable the same as history and science are 

valuable There is more wisdom in the many than in the few. Lawyers 

should get wisdom from all sources, and in preparing a brief in an important 
case, should not stop until they find every case that has been decided upon 
the subject in question. (The Value of Precedents by J. W. McLoud in 

28 Am Law Rev. 218).” 

It can be seen from the above quotations how superficial is the 
oft-heard criticism against the growth of case-law in our country. 

The enormous growth of case-law makes a Digest an indispensable 
publication for the legal profession. No doubt, we have now got in the field 
excellent commentaries and text books in which the decisions bearing on 
the respective subjects are exhaustively dealt wit . u in our pin , 
Commentaries and Digests are complementary to each other, and neither can 

dispense with the other. 

In the first place, commentaries dealing exhaustively with the case 
law bearing on the respective subjects do not cover the entire field of law. 
In the next place, the point of view and the mode of treatment and 
dealing with the case-law in a Digest and a Commentary are entirely 
different. The approach, in each case, is, as it were, from °PP°^ end ®’ 
Each system has its own special usefulness to the lawyer, 
on the hunt for a parallel precedent, for a case on all tours, he natura y 
turns to a Digest. If he wants to study the principles bearing on a point 
he first thinks of a Commentary or a text book. However exhaustive a 
Commentary may be, in point of case-law, the emphasis is more on the 
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underlying; principles than on the facts and features of each case which 
are available only in a Digest. Though a Commentary may give a more 
correct insight into the legal position and the over-all state of case-law 
on any question, a Digest has to be resorted to for picking out the 
particular case which comes closest to the matter on hand. 


Further, it has to be remembered that in a Commentary, the case- 
law is seen as interpreted by the Author. In a Digest, the reader has, as 
it were, a direct access to the case-law and he may bring to bear upon’ his 
study of the cUse-law his own point of view and may thereby be enabled to 
draw a conclusion which not only did not occur to the Author but was 
contrary to the Author's conclusion. In any case, a Digest will enable the 
reader to test the correctness of the conclusions set forth in the commen- 
taries, before he proceeds to study the actual reports after he has selected 
the decisions for study by the above process. 

As regards the special features of the present publication, the first 

point to be mentioned is that it is a Digest of full head-notes and not merely 

of short, truncated statements of the law. Separate points decided by a 

case are digested separately and are not jumbled up together in the same 
note. 


Where the decisions bear upon statutory provisions they have been 

digested under the appropriate statutory headings. But care has been taken 

to give topical headings also in proper places with cross-references to the 
respective statutory headings. 


Where the number of cases under a section or heading is very 
arge, they are sub-divided into sub-headings. In such cases a synopsis 
of the headings and sub-headings also is given. 

Where a decision overrules or reverses a previous ruling, this is noted 
under the decision. 


Other features are like those of the well-known Digests published 

by the Madras Law Journal Office and All India Reporter hitherto, with 

which the Bar and Bench are already familiar and which they appreciate 
so much. 


The Digest Publications gratefully acknowledge the permission, leave 
and license accorded to them by agreement, for the use of the copyright 
(severally held by Shri N. Ramaratnam and the All India Reporter Ltd., 
and with respect to the Indian Digest 1909 to 1920 by the donees of 
copyright of Shri V. V. Chitaley) in preparation of this Digest. 


, The Publishers wish to place on record their obligations to the 
following gentlemen for their valuable collaboration in the preparation of 
‘Best: __ Messrs. P. R. Narayana Iyer, B.A., B.L., Advocate, M. A. 

Advocate^^R^G hi' A ” BL ’’ Advocate > R - Mathrubhutham, B.A., B.L., 


Digest Publications, 
Madras — Nagpur. 
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Reports. 

Mad. L. Jour. ... Madras Law Journal. 
Mad. L. Tim. ... Madras Law Times. 

Mad. L. W. ... Madras Law Weekly. 
Mad. W. N. ... Madras Weekly Notes. 

M. L. R. or Marwar L. R. ... Marwar 

Law Reporter. 

Moo. Ind. App. ... Moore’s Indian Appeals. 
Moo. P. C. C. ... Moore’s Privy Council 
Cases. 

Mys. ... Mysore. 

I. L. R. Mys. ... Indian Law Reports 
Mysore Series. 

Mys. H. C. R. ... Mysore High Court 
Reports. 

I. L. R. Nag. ... Indian Law Reports. 
Nagpur Series. 

Nag. L. Jour. ... Nagpur Law Journal. 
Nag. L. R. ... Nagpur Law Reports. 

N. -W. P. H. C. R. ... North-West Pro- 

vinces High Court Reports. 

Oadh Cas. ... Oudh Cases. 

Oudh L. Jour. ... Oudh Law Journal, 
Oudh L. R. Oudh Law Reports, 

Oudh S. C. ... Oudh Select Cases. 

Oudh W. N. ... Oudh Weekly Notes 



ABBREVIATIONS ( COUcld .) 


Pak. Cas. ... Pakistan Cases. 

Pak. L. R. Lahore ... Pakistan Law Re- 
ports, Lahore. 

Pat. or I. L. R. Pat. ... Indian Law 
Reports, Patna Series. 

Pat. L. Jour. ... Patna Law Journal. 

Pat. L. Tim. ... Patna Law Times. 

Pat. L. W. ... Patna Law Weekly. 

Pat. W. N. ... Patna Weekly Notes. 

I. L. R. Patiala ... Indian Law Reports, 
Patiala Series. 

Pepsu L. R. ... Pepsu Law Reports. 

I. L. R. Punj. ... Indian Law Reports, 
Punjab Series. 

Pun. L. R. ... Punjab Law Reporter. 

Pun. Re. ... Punjab Records. 

Pun. W. R. ... Punjab Weekly Reporter. 

I. L. R. Raj. ... Indian Law Reports, 
Rajasthan Series. 

.1. L. W. or Raj. L. W. ... Rajasthan 
Law Weekly. 

Rang, or I. L. R. Rang. ... Indian Law 
Reports, Rangoon Series. 


Rang. L. R. ... Rangoon Law Reports. 
Rat. or Rat. Un. Cr. C. ... Ratanlal’s 
Unreported Criminal Cases. 

R. D. ... Revenue Decisions. 

Sau. ... Saurashtra. 

Sau. L. R. ... Saurashtra Law Reporter. 
Sind L. R. ... Sind Law Reporter. 

S. C. J. ... Supreme Court Journal. 

S. C. R. ... Supreme Court Reports. 
Suth. W. R. ... Sutherland’s Weekly 

Reporter. 

I. L. R. Tray. Co. or T. C. ... Indian Law 
Reports, Travancore.Cochin Series. 

T. C. L. R. or Trav. Co. L. R. ... Tra- 

vancore-Cochin Law Reports. 

T. L. J. or Trav. L. J. ... Travancore 

Law Journal. 

U. P. L. R. ... United Provinces Law 

Reports. 

Upp. Bur. Rul. ... Upper Burma Rulings. 
Yind.-Pra. or Y. P. ... Yindhya Pradesh. 
Weir. ... Weir’s Criminal Rulings. 


a. c, 

A. Cr. 

App. 

Appr> 

Art. 

B. R. 

C. A. 
Civ. 
Cl. 

Cons. 

Or. 

Dies. 

Dist. 

D. B. 
Expl. 
F. A. 
F. B. 
F. C. 
Foil. 
Illu. 
Jour. 

L. P. 


Other Abbreviations. 


Appellate Jurisdiction, 
Civil. 

... Appellate Jurisdiction, 
Criminal. 

... Appendix or Appeal. 

— Approved. 

Article. 

... Board of Revenue. 

... Court of Appeal. 

... Civil. 

... Clause. 

... Considered. 

... Criminal. 

... Dissented. 

... Distinguished. 

... Division Bench. 

... Explained. 

... First Appeal. 

... Full Bench. 

... Federal Court. 

... Followed. 

Illustrations. 

... Journal. 

Letters Patent. 


N. 

No. 

O. 

O. C. 

O. Cr. 

Over. 

P. 

Pr. 

Pt. 

P. C. 
Pre. 

R. 

Ref. 
Eel. on. 
Rev. 

S. 

S. A. 

S. B. 

S. C. 

S. N. 

Y. 


Note. 

... Number. 

*.« Order. 

... Original Jurisdiction* 

Civil. 

... Original Jurisdiction* 

Criminal. 

Overruled. 

Page. 

Para. 

••• Point. 

••• Privy Council. 

... Preamble. 

... Rule. 

... Referred or Reference. 

... Relied on. 

... Revenue. 

... Section. 

... Second Appeal. 

... Special Bench. 

... Supreme Court. 

... Short Notes of Cases. 

... Volume Number. 
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CHRONOLOGICAL TABLE OF INDIAN REPORTS 

[1862 to 1952] 


All India Reporter 


1 

2 

3 

4 

5 

6 

7 

1914 

8 

1915 

9 

1916 

10 

1917 

11 

1918 

12 

1919 

13 

1920 

14 

1921 

15 

1922 

16 

1923 

17 

1924 

18 

1925 

19 

1916 

20 

1927 

21 

1928 

22 

1929 

23 


1931 

25 

1932 

26 

1933 

27 

1934 

28 

1935 

29 

1936 

80 

1937 

31 

1938 

32 

1919 

33 

1940 

34 

1941 

35 

1942 

36 

1943 

37 

1944 

38 

1945 

39 

1946 

1947 

1948 

1949 


1951 

1952 




All India Criminal Decisions 



1 

2 

, 3 

4 

5 



1947 

1948 

1949 


1951 




Allahabad Law Journal (contd.) 


8 

9-10 

11 

12 

13 14 

15 

1911 

16 

1912 

17 

1913 

18 

1914 

19 

1915 1916 

20 21 

1917 

22 

1918 

23 

1919 

24 

1920 

25 

1921 

26 

1922 1923 1924 

From 1929 cihntinn 

1925 

1926 

1927 

1928 

by year. 



Allahabad Weekly Notes 


1 

2 

3 

4 

5 

6 

7 

1881 

8 

1882 

9 

1883 

10 

1884 

11 

1865 

12 

le86 

13 

1887 

14 

1888 

15 

1889 

If 

1890 

17 

1891 

18 

1892 

19 

1893 

20 

1894 

21 

1895 

22 

1896 

23 

1897 

24 

18*8 

25 

1899 

26 

1900 

27 

1901 

28 

1902 

1903 

1904 

1905 

1906 

1907 

1906 


Agra High Court Reports 
12 3 

1866 1667 1868 


Allahabad Weekly Reporter 


1935 AWR 
1935 


Citation by year. 


Ajmer.Merwara Law Journal 


1 

2 

3 

4 

5 

6 

7 

1927 

1928 

1929 

1930 

1931 

1932 

1933 

8 

9 

10 

11 

12 

13 

14 

1934 

1985 

1936 

1937 

1938 

1939 

1940 

15 

16 

17 

18 

19 

20 

21 

1941 

1942 

1943 

1944 

1945 

1946 

1947 

22 

23 

24 

25 

26 



1948 

1949 

1950 

1951 

1952 



(I. L. R.) Allahabad 





1 


2 


3 

4 5 

6 

1875-1877 

1878-1880 1881 1882 1883 1884 

7 

8 

9 

10 

11 

12 

13 

1885 

1886 

1887 

1883 

1689 

1890 

1891 

14 

15 

16 

17 

18 

19 

20 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

21 

22 

23 

24 

25 

26 

27 

1899 

1900 

1901 

1902 

1908 

1904 

1905 

28 

29 

30 

31 

32 

33 

34 

mm i 





1911 

1912 

85 

86 

37 

38 

39 


41 

1918 

1914 

1915 

1916 

1917 

1918 

1919 

42 

48 

44 

45 

46 

47 

48 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

49 

60 

51 

52 

53 

54 

55 

1927 

1928 

1929 

1930 

1931 

1932 

1933 

56 

67 

58 

T? rom 1 QQ7 ntfn ♦ inn Kxr ttoq v 

1984 

1935 

1936 

JL 4VLU 

f VI 

• 

7 J 

Allahabad Law Journal 




1 

2 

8 

4 

6 

6 

7 

1904 

1905 

1906 

1907 

1908 

1909 

1910 


(I. L. R.) Assam 


1 2 

3 

4 

5 

6 

7 

1949 1950 

1951 

1952 195; 

5 1954 

1955 

Bengal Law Reports 




1 2-3 

4-5 

6-7 

8-9 

10-11 

12-13 

1868 1869 
14-15 

1875 

1870 

1871 

1872 

1873 

1874 

Bihar Law Journal Reports 
12 3 4 



1953 1954 

1955 

1956 




Bihar Reports 






1 2 

3 

4 

5 

6 

7 

1935 1936 

8 9 

1937 

10 

1938 

11 

1939 

12 

1940 

13 

1941 

1942 1943 

1944 

1945 

1946 

1947 


(I. L. R.) Bombay 





1 

2 


3 


4 

1875-1877 1677-1678 1878-1879 1879-1880 
5 6 7 8 9 10 

1880-1881 1881-1882 1883 1884 1885 
11 12 13 14 15 16 

1886 

17 

1887 1888 
18 19 

1889 

20 

1890 

21 

1891 

22 

1892 

23 

1893 

24 

1894 1895 
25 26 

1896 

27 

1897 

28 

1898 

29 

1899 

30 

1900 

31 

1901 1902 

1903 

1904 

1905 

1906 

1907 




Chronological Table of Indian Reports 


(I, L. R.) Bombay (contd.) 


32 

33 

34 

35 

36 

37 

38 

1908 

39 

1909 

40 

1910 

41 

1911 

42 

1912 

43 

1913 

44 

1914 

45 

1915 

46 

1916 

47 

1917 

48 

1918 

49 

1919 

50 

1920 

51 

1921 

52 

1922 

53 

1923 

54 

1924 

55 

1925 

56 

1926 

57 

i 927 

58 59 

1928 

CO 


1929 1930 1931 1932 1933 1934 1935 1936 

From 1937 citation is by year. 

Bombay High Court Reports 

12 3 4 

1862-1363 lt64-1866 1866-1867 1867-1868 
5 6 7 8 9 10 


1868-1869 1869 1870 

11 12 

1871 

1872 

1873 

1874 

1875 






Bombay Law Reporter 




1 

2 

3 

4 

5 

6 

7 

1899 

8 

1900 

9 

1901 

10 

1902 

11 

1903 

12 

1904 

13 

1905 

14 

1906 

15 

1907 

16 

190 8 
17 

1909 
1 * 

1910 

19 

1911 

20 

1912 

21 

1913 

22 

1H4 

23 

19t5 

24 

1916 

25 

1917 

26 

1918 

27 

1919 

28 

1920 

29 

1921 

30 

1922 

31 

1923 

32 

19v4 

33 

1935 

34 

1926 

35 

1927 

36 

1928 

37 

1929 

38 

1930 

39 

1931 

40 

1-32 

41 

1933 

42 

1934 

43 

1935 

44 

1936 

45 

1937 

46 

1938 

47 

1939 

48 

1940 

49 

1941 

50 

1942 

51 

1943 

52 

1944 

53 

1945 

54 

1946 

1947 

1948 

1949 

1950 

1951 

1952 




Bombay Printed Judgments. 


(I. L. R.) Calcutta (contd.) 


22 

23 

24 

25 

26 

27 

28 

1895 

29 

1896 

30 

1897 

31 

1898 

32 

1899 

33 

1900 

34 

1901 

35 

1902 
36 

1903 

37 

1904 

38 

1905 

39 

1906 

40 

1907 

41 

1908 

42 

1909 

43 

191u 

44 

1911 

45 

1912 

46 

1913 

47 

1914 

48 

1915 

49 

1916 

50 

1917 

51 

1918 

52 

1919 

53 

1920 

54 

1921 

55 

1922 

56 

1923 

57 

1924 

58 

1925 

69 

1926 

60 

1927 

61 

1928 

62 

1929 

63 

1930 1*31 
From 1937 

1932 1933 1934 

citation is by year. 

1935 

1936 

Calcutta Law Journal 





1-2 

3-4 

5-6 

7-8 

9-10 

11-12 

13-14 

1*05 

1906 

1907 

1908 

1909 

1910 

1911 


15-16 17-18 19-20 21-22 23-24 25-26 

1912 I9l3 I 9 I 4 I9l5 I9l6 1917 

27- ^8 29-30 31-32 33-34 35-36 37-38 

1918 1919 1920 1921 1922 1923' 

39-40 41-42 43-44 45-46 47-48 49-50 

1924 1925 1926 1927 1928 1929 

51-52 53-54 5»--6* 57-58 59-60 61-62 

1980 1931 1932 1933 1934 1935 

63-64 65-66 67-68 69-70 71-72 78-74 

1936 1937 1936 1939 1940 ' 1941 

75-76 77-78 79-80 81 82 

194 2 1943 1944 1945-46 1947-48 

83-64 85-86 87-88 89-90 

1949 1950 1951 1952 

Calcutta Law Reports 

1-2 8-4 5-6 7-8 9-11 12-18 

1878 1879 1880 1881 1882 1883 


1 2 


3 

4 


1872-1874 1875-1877 
5 6 

1878-1880 

7 

1881- 

8 

1883 

1884-1887 1888-1890 

9 10 

1897-1898 1899-1900 

1891 

-1893 

1894- 

1896 

Burma Law Journal 

12 3 

4 

6 

6 


1922 1923 1924 

1925 

1926 

1927 


Burma Law Reports 

1948 Bur L R n .. .. , 

1948 Cltat,on b * 

year 



Burma Law Times 
12 3 

4 

5 

6 

7 

1908 1909 1910 

8 9 10 

1911 

11 

1912 

12 

1913 

13 

1914 

1915 1916 1917 

1918 

1919 

1920 


-(1. L. R.) Calcutta 

1 2 

3 

4 

5 

1875-1876 1876-1877 
6-7 8 9 

1877- 

10 

-1878 

11 

1879 

12-13 

gjpgj 

1881 1882 1^83 
15 16 17 

1884 

18 

1885 

19 

1886 

20 

1887 

21 

1888 1889 1890 

1891 

1892 

1693 

1894 


Calcutta Weekly Notes 


1 

2 

3 

4 

5 

6 

7 

1897 

8 

1898 

9 

1899 

10 

1900 

11 

1901 

12 

1902 

13 

1903 

14 

1904 

15 

1905 

16 

1906 

17 

1907 

18 

1908 

19 

1909 

20 

1910 

21 

1911 

22 

1912 

23 

1913 

24 

1914 

25 

1915 

26 

1916 

27 

1917 

28 

1918 

29 

1919 

80 

1920 

31 

1921 

32 

1922 

33 

1923 

34 

1924 

35 

1925 

36 

1926 

37 

1927 

38 

1928 

39 

1929 

40 

1930 

41 

1931 

42 

1932 

43 

1933 

44 

1934 

45 

1935 

46 

1936 

47 

1*37 

48 

1938 

49 

1939 

50 

1940 

51 

1941 

52 

1942 

53 

1943 

54 

1944 

55 

1945 

56 

1946 

57 

1947 

58 

1948 

59 

1949 

60 

1950 

1951 

1952 

1953 

1954 

1955 

1956 




Central Provinces Law Reports 



1 

2 

8 

4 

5 

6 

7 

1888 

8 

1889 

9 

1890 

10 

1891 

11 

1892 

12 

1893 

13 

1894 

14 

1895 

15 

1896 

16 

1897 

17 

1898 

1899 

1900 

"l90i 


I 


1902 1903 1904 






j-auuD ur lnuiAn ivcruivlo 


Company Cases (L. R.) Indian Appeals (contd.i 

1 O Q A K d H ' on r\ n r\ * ,-»r 


1 
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3 

4 

6 

6 


22 23 

24 

25 26 

27 

28 

1931 

8 

1932 

9 


1934 

11 

1935 

12 

1936 

18 


mu 

1897 

31 

1898 18*9 

32 33 

1900 

34 

1901 

35 

1938 

15 

1939 

16 

1940 

17 

1941 

18 

1942 

19 

1943 

20 

1944 

21 

1902 1903 

36 37 

niiiH 

lEaSi 

1905 1906 
30 40 

1907 

41 

1908 

42 

1945 

22 

1946 

1947 

1948 

1949 

1950 

1951 

1909 1910 

43 44 

1 9 L 1 

45 

1912 1913 

46 47 

1914 

48 

1915 

49 

1952 







1916 1 9 L 7 

50 51 

1918 

52 

1919 1920 
53 54 

1921 

55 

1922 

56 

Criminal Law Journal 

1 9 3-4 

5-6 

7-8 

9-10 

11 

1923 1924 

57 58 

1925 

59 

1926 1927 
60 61 

1928 

62 

1929 

63 





1930 1931 

64 65 

1932 

66 

1933 1934 
67 68 

1935 

69 

1936 

70 

1904 

12 

1905 

)3 

1906 

14 

1907 

15 

1908 

16 

1909 

17 

1910 

18 

1937 1938 

71 72 

1939 

73 

1940 1941 
74 75 

1042 

76 

1943 

1911 

19 

1912 

20 

1913 

21 

1914 

22 

1915 

23 

1916 

24 

1917 

25 

1918 

26 

1919 

27 

1920 

28 

1921 

29 

1922 

30 

1923 

31 

1924 

32 

1944 1945 

Indian Cases 
1-4 5-8 

1946 

1947 1948 
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1925 

33 

1926 

34 

1927 

35 

1928 

36 

1929 

37 

1930 

38 

1931 

39 

9-12 

13-17 18- 

-21 

22-25 

1932 

40 

1933 

41 

1934 

42 

1935 

43 

1936 

44 

1937 

45 

1938 

46 

1909 1910 1911 1912 1913 
26-31 32-36 37-42 43-48 49-53 

1914 

54-58 

1939 

47 

1940 

48 

1041 

49 

1942 

50 

1945 

51 

1944 

52 

lb45 

1915 1916 1917 1918 1919 
59-64 65-70 71-77 78-84 85-91 

1920 

92-98 

From 

1091 1099 

1 009 

i An 4 % f 

r 

< An 

1946 

1947 

1948 

n iq nTT 

1949 

Vcot* 

1950 

1951 

99-106 107- 

ivtD lyzo 

-112 113 120 121-128 129-134 


1 UibHWlU 

• v 

JLl 13 Uj 

J ecu 




1927 1928 1929 1930 1931 

135-110 141-146 147-152 153-158 169-165 

IL.K luuttackj 

1 n? i a • _ 

t 





1932 1933 1934 1935 1936 

166-172 173-178 179-184 185-190 191-196 

1949 

uuauon oy year 




1937 1938 1939 1940 1941 

197-203 204-209 210-215 21&-221 222-227 

Cuttack Law Times 

5 6 7 

8 

9 

10 

11 

1942 1943 

228-230 

1947 

1944 1945 1946 

1989 

12 

1940 

13 

1941 

14 

1942 

15 

1943 

16 

1944 

17 

1945 

18 

Indian Jurist 





1946 

1947 

1948 

1949 

1950 

1951 

1952 

1 2 

3 

4 5 

6 

7 

ILR Hyderabad 





1877 1878 

8 9 

1879 

10 

1860 1681 
11 12 

1882 

13 

1883 

14 

ILR 1951 Hyd roor 



1884 1885 
15 16 

1886 

17 

1887 1888 

1889 

1890 

• 

1 An 



J J 






xvox 






1891 1892 

1893 




Hyde’s Reports 

1-2 





Indian Rulings 

IR 1929 IR 1930 IR 1931 IR 1932 

6 


1897 






1929 1930 1931 1932 

7 8 9 

1933-1934 

10 

Income-tax Reports 

A 

er 

6 

7 

1934-1935 

11 

1935-1936 193C-1937 
12 13 

1937-1938 

14 

1 

Z 

3 

4 

5 

# 

1938-1939 

15 

1 Q 0.4 n 1 0 A n_l QA 1 

1941 

If 

_1 QAO 

1933 

8 

1934 

9 
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11 

1937 

1 O 

1938 

1939 

16 
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17 


1Z 
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-1946 
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15 

1941 

16 

1942 

17- 
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18 

1944 

19- 

1945 

-20 

1946 

21-22 

19 

1 Q A 7 

AVXW A. 


1947 1948 1949 1950 

(L. R.) Indian Appeals 

1951 

1952 

A 1/5 i 

Jammu & Kashmir Law Reports 

7 8 9 

# 

10 

U (Sup Vol) 

1 


2 

3 


1948-49 

11 

1949-50 

1950-51 

1951-52 

1872 1873-1874 1874-1875 

4 5 6 

1875-1876 

7 

IBS 2-53 





1876-1877 1877-1878 1878-1873 
8 $ 10 

1879- 

11 

1880 

(I. L. R.) Karachi 

ILR 1989 Kar n ; i A iU M 



1880-1881 1881-1882 1882-1883 

1883- 

■1884 

. 1939 


uu uj jea i* 



12 


18 


14 

15 


• 
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21 
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Chronological Table of Indian Reports 


Knapp’s Reports, Privy Council 

1 2 3 

1829-31 1831-34 1534-36 

(I. L. R.) Lahore 



1927 192s 1929 1930 1931 1932 1933 

15 16 17 From 1937 to 1947 citation 

1934 1935 1936 by year 


(Pak. L. R.) I*hore 

Pak. L. R. 1949 Lahore 
1948 

Lahore Law Journal 
12 3 4 


1919 iy20 1921 1922 
8 

1926 

Law Reporter, Allahabad 


Citation by year. 


5 6 7 


1923 1924 1925 



Lower Burma Rulings 

1 2 


1900-1902 1903-1904 
5 6 


1909-1910 1911-1915 
9 10 


1917-1918 1919-192) 


2 3 


1903-1904 1905-1906 
6 7 


1911-1912 1913-1914 
10 11 


1919-1920 1921-1922 


1907-1908 

8 


1915-1916 


(I. L. R.) Lucknow 
19 3 


1928 

1929 

1930 

1931 

ly32 

10 

11 

12 

13 

14 

1935 

1936 

1937 

1938 

1939 

17 

18 

19 

20 

21 

1942 

1943 

1944 

1945 

1946 


22 23 

1947 1948 

(I. L. R.) Madhya Bharat 
Citation by year from 1952 

Madhya Bharat Law Journal 
Citation by year from 1952 

Madhya Bharat Law Reporter 
Citation by year from 1952 

fl. L. R.) Madras 

12 3 


4-5 


Ib76-ls7f* 1S78-1S8U 

1 

88 

7 8 9 

10 



1884 18*5 18*6 18^7 iS-’8 1889 1820 


1891 1892 


1*98 

28 

1905 

35 

1912 

42 

1919" 



1899 

29 

1906 

36 

1913 

43 
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THE FIFTY YEARS’ DIGEST 

1901-1950 

(Civil, Criminal & Revenue.) 

VOLUME XIII 


PUBLIC HEALTH (EMERGENCY PROVISIONS) 
ORDINANCE (1944) 

-S. 11. 

* — S. 11 — Rules under — Rr. 3 and 4 — Scope — Con- 
travention of — What amounts — Test to determine. 

In order to determine whether an advertisement 
or a signboard offends against Rr. 3 and 4 of the 
rules framed under S. 11 of the Public Health 
(Emergency Provisions) Ordinance, 1944, the 
language of the advertisement and the signboard 
nave got to be regarded as they would be regarded 
ny the man in the street and not as they \yould be 
regarded by members of the medical profession look- 
ing at them with the eyes of specialists. If an ordi- 
nary individual member of the public reading the 
advertisement or signboard would read it as an ad- 
vertisement of the cure of venereal disease, it must 
be held that it clearly contravenes the provisions of 

Rr. 3 and 4 of the rules framed under S. 11. AIR 
(V 34) 1947 Cal 382 : 48 Cr L J 231 : 229 Ind 
Cas 103. 

PUBLIC HIGHWAY 

: See (1) Civil P. C, S. 91. 

(2) Easements Act. 

(3) Highway. 

PUBLIC INTEREST 

See (1) Civil P. C., Ss. 91 and 92. 

(2) Criminal P. C., S. 195. 

PUBLIC NUISANCE 

See (1) Criminal P. C., Ss. 91 and 133 to 143. 

(2) Penal Code, Ss. 268 and 290. 

(3) Tort— Nuisance. 

PUBLIC OFFICE 

See (1) C. P. Code, S. 9. 

(2) Contract Act, S. 23. 

(3) T. P. Act, S. 0. 

PUBLIC OFFICER 

See (1) Civil P. C., Ss. 2 (17) and 80. 

(2) Criminal P. C., S. 197. 

(3) Judicial Officers’ Protection Act (1850). 

(4) Penal Code, Ss. 21 and 161. 

(5) Prevention of Corruption Act. 

; PUBLIC PLACE 

See (1) Penal Code, S. 160. 

(2) Public Camming Act, 1867, S. 13. 

PUBLIC policy 

See Contract Act, 1872, S. 23. 

13 F.Y.D./D.F. 1. 


PUBLIC PROSECUTOR 

See Criminal P. C., Ss. 492, 494 and 495. 

PUBLIC PURPOSE 

See Land Acquisition Act. 

PUBLIC RELIGIOUS TRUST 

See (1) Civil P. C., S. 92. 

(2) Hindu Law— Religious Endowment. 

(3) Madras Hindu Religious Endowments Act 

(2 of 1927). 

(4) Muhammadan Law—' Wakf. 

(5) Religious Endowment. 

(6) Religious Endowments Act. 

(7) Trusts. 

PUBLIC RIGHT 

See (1) Civil P. C., S. 92. 

(2) Highway. 

PUBLIC ROAD 

See (1) Highway. 

(2) Tort. 

PUBLIC SERVANT 

See (1) Civil P. C., Ss. 2 (17), 80 and O. 27. 

(2) Criminal P. C., S. 197. 

(3) Judicial Officers’ Protection Act, 1850. 

(4) Penal Code, Ss. 21 and 161. 

* (5) Prevention of Corruption Act. 

(6) Public Servants (Inquiries) Act, 1850. 

(7) Tort — Secretary of State. 

PUBLIC SERVANTS (INQUIRIES) ACT (37 of 
1850) 

Commissioners appointed under the Public Ser- 
vants (Inquiries) Act (37 of 1850), to enquire into 
the conduct of a public servant, are a ‘Court’, within 
meaning of S. 195, Criminal P. C. and a complaint 
by them is necessary for prosecution in respect of 
offences committed before them. A I R (V 18) 193L 
Lah 602 : 12 Lah 391: 32 Cr L J 1252: 32 P L R 939: 
134 Ind Cas 818. 

— S. 25. 

S. 25 — Tenure of civil servants is at pleasure of 

Crown -Suit for damages for dismissal on contractual 
basis does not lie — Such suit is barred by Public 
Servants (Inquiries) Act. 1850, S. 25 AIR (Vol 21) 
1934 Mad 516 : 57 Mad 857 : 40 L W 146 : 67 M L J 
123 : 154 Ind Cas 881 (DB). 

PUBLIC STORES ACT, 1875 (38 & 39 Vic. Ch. 25) 

It is doubtful whether provisions of the Act arc 

similar to those of S. 156 (l), Army Act. A l It (Vol 
32) 1945 Cal 363 : 49 C W N 229 : 47 Cr L J 95 : 221 
Ind Cas 154 (DB). 




PUBLIC STREET 


PUBLIC STREET 
See (L) Civil P. C., S. 91. 

(2) Highway. 

PUBLIC SUITS VALIDATION ACT (11 of 1932) 

Scope. 

One ot the avowed objects of the Public Suits Vali- 
dation Act is to validate suits pending at the time of 
its enactment which would otherwise be invalid by 
reason of the previous sanction of the Local Govern- 
ment not having been obtained as required by S. 93, 
Civil P. C. Under this Act, it is not necessary for a 
plaintiff to obtain any sanction of the Local Govern- 
ment during the pendency of the suit. AIR (Vol 20) 
1933 Oudh 22 : 9 O W N 966 : 8 Luck 266 : 140 Ind 
Cas 896 (DB). 

— S. 2. 

Ss. 2, 3— Scope — Dismissal of 'suit — Subsequent 

passing of Act — Restoration of suit on petition under 
S. 3 — Court, duty of. 

Section 3 is concerned only with the question of 
restoration by the trial Court of a suit which had 
been dismissed merely on the ground of defect in the 
sanction required by S. 93, Civil P. C. Once the 
order of restoration is made, the suit will have to be 
proceeded with and 'proceeded with in accordance 
with law. Section 2 is already a part ot the law of 
the land and if, by its terms, the section is applicable 
to the suit as it then was, there can be no question 
that the suit cannot again be dismissed but should be 
proceeded with if S. 2 warrants such a procedure. 

Where, at the time when the Act was passed, an 
appeal from the decree of the trial Court dismissing 
the suit was competent and open to the plaintiff, the 
suit is a pending suit within the meaning of S. 2 and 
once it is established that the snit was pending at 
that point of time, the provisions contained in S. 2 at 
once come into play. Section 2 being applicable to 
the suit as it then was there can be no question that 
the validity or otherwise of the consent with which 
the suit was originally instituted could no longer be 
enquired into and would consequently form no ground 

d ^ s To S , s 2 l suit once a Bain. A 1 R (Vol 23) 

1936 Cal 815 : 63 C L J 70 : 166 Ind Cas 954 (DB). 

PUBLIC TEMPLE 

See (1) Civil P. C., S. 92. 

(2) Hindu Law — Religious Endowment. 

(3) Religious and Charitable Endowment. 
PUBLIC THOROUGHFARE 

See (1) Civil P. C., S. 91. 

(2) Highway. 

PUBLIC TRUST 
See (l) C. P. Code, S. 92. 

(2) Hindu Law — Religious Endowment. 

S?) J‘] a ^ ras Hindu Religious Endowments Act. 

(4) Muhammadan Law — Waqf. 

(5) Religious Endowments. 

(6) Religious Endowments Act. 

(7) Trust. 

(8) Trusts Act. 

PUBLIC UTILITIES ACT (CANADA), 1927. 

— S. 22. 

- Ss. 22, 59 —Contract for supply of public utility 

for more than ten years—Validity. y 

The capacity of a Company to contract for the 
supply of a public utility is by Ss 2? and erq 
Public Utilities Act (Canada), restricted to a perfo^ 
not exceeding ten years. A contract which purports 

1°' wh, = h . “Y; on its terms, extend beyond that 
period is valid and binding during the period AIR 

(Vol 26) 1939 P C 59 : 181 Ind Cas 444 R 

PUBLIC WAY 

See (l) Civil P. C., S. 91. 

(2^ Highway. 

(3) Tort. 


PUBLIC WORSHIP 

See (1) Civil P. C.. S. 9. 

(2) Religious Endowment. 

PUISNE MORTGAGE 
See (i) Mortgage. 

(ii) T. P. Act, S. 74. 


PUNISHMENT 

See (1) Criminal P. C., Ss. 31 to 35. 

(2) Criminal Trial. 

(3) Penal Code, Ss. 53 to 75. 

PUNITIVE POLICE 

See Police Act (1861), S. 15. 

PUNJAB ACTS, RULES & ORDINANCES, ETC. 
Agricultural Produce Markets Act (5 of 1939). 
Alienation of Land Act (13 of 1900). 

Alienation of Land (Second Amendment) Act (10 
of 1938). 

Arbitration Amendment Act (1 of 1911). 

Borstal Act (11 of 1926). 

Canal and Drainage Act (8 of 1873). 

Canal Colony. 

See Grant— Crown Grant. 

Chief Court Circulars. 

Chief Court Circulars, Rules and Orders. 

Chief Court Rules. 

Colonization of Government Lands Act (5 of 
1912). 

Consolidation of Holdings Act (4 of 1930). 
Court-fees (Amendment) Act (7 of 1922). 

Court of Wards Act (2 of 1903). 

Courts Act (IS of 1884). 

Courts Act (3 of 1914). 

Courts Act (6 of 1913). 

Custom. 

See Custom (Punjab). 

Custom (Power to Context) Act (2 of 1920). 
Customary law. 

See Custom (Punjab). 

Debtors* Protection Act (2 of 1936). 

District Boards Act (20 of 1SS3). 

District Board (Tax Validating) Act (3 of 1927). 
Disturbed Areas Act (1 of 19l7). 

Electoral Rules. 

Excise Act (12 of 1896). 

Excise Act (1 of 1914). 

Excise Manual. 

Food Grains (Movement Control) Order (1943). 
r ron tiers Crimes (Validation of Acts, Orders and 
Proceedings) Act (7 of 1944). 
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I roceedmgs) Ordinance (1 of 1941). 

General Clauses Act (l of 1398). 

Sigh C^ur't' Rules 0 tS A °' (Imperial Act 3 of 

Jail Manual. 

Laiubardari Rules. 

Land Alienation Act (13 of 1900) 

See Alienation ol Land Act (13 of 1900) 

Eaiad Revenue Act (1871). 

Land Revenue Act U7 of 1887). 

Land Revenue Rules. 

Laws Act (4 of 1872). 

Li 1900)!° n (Ancestral Land Alienation) Act (1 o 

Limitation (Custom) Act (1 of 1920). 

Loans Limitation Act (1 of 1904). 

L : ans Limitation Repealing Act (3 of 1923). 

Minor Canals Act (3 of 1905 ). 

Municipal Account Code. 

Municipal Act (20 of 1891). 

Municipal Act (3 of 1911). 

Municipal (Executive Officer) Act (2 of 1931). 
Municipal Works Rules (1925). 

Opium Smoking Act (6 of 1923). 

Ordinance (1 of 1944) and Act (7 of 1944), 
Panchayat Act (2 of 1939). ' 


Police Rules, Chapter 16. 

Pre-emption Act (2 of 1905). 

Pre-emption Act (1 of 1913). 

Pre-emption (Amendment) Act (1 of 1944). 

Public Safety Act (2 of 1947). 

Public Safety Ordinance (14 of 1946). 

Pure Food Act (8 of 1929). 

Redemption of Mortgaged Lands Act (2 of 1913). 
Registration of Money Lenders Act (3 of 193S). 
Regulation (17 of 1806). 

Regulation of Accounts Act (1 of 1930). 

Relief of Indebtedness Act (7 of 1934). 

Rent Restriction Acts, 1941, 1947 and 1949. 

See Punjab Urban Rent Restriction Acts, 1941, 
1947 and 1949. 

Restitution of Mortgaged Lands Act (4 of 193S). 
"friction of Habitual Offenders Act (5 of 1918). 
Sikh Gurdwaras Act (8 of 1925). 

Small Towns Act (2 of 1922). 

Tenancy Act (16 of 1887). 

Tenancy (N.W.F.P.) Amendment Ordinance (5 of 
1948). 

Trade Employees Act (10 of 1940). 

Urban Immovable Property Tax Act (17 of 1940). 
Urban Rent Restriction Act (10 of 1941). 

Urban Rent Restriction Act (6 of 1947). 

Urban Rent Restriction Act (3 of 1949). 

Village Panchayat Act (3 of 1922). 

Village Panchayat Act (11 of 1939). 

Village Watchman Rules. 


PUNJAB ACTS, RULES & ORDINANCES, ETC. 


6 

1. Applicability and scope. 

, ,'S* 1 — An Afridi is a Pathan within the meaning 
of the N. W. F. P. Government NotiGcation No. 5345 8 

issued under the Act. AIR 
(Vol 31) 1944 Pesh 32: 217 Ind Cas 25 (DB). 

— N- w. F. P. Government Notification No. 
534d dated 21st November 1908 — Interpretation of. 

It is not correct to say that in order to be a member 
ot an agricultural tribe, a man must have held land 
or must have been residing in the District when the 
notification was issued in 1908. A person would lie a 
member of an agricultural tribe within the meaning 
ot the notification if he held land in the District 
specified in the notification at. the time when the 
question of his being a member of an agricultural 
tribe arises. AIR (Vol 31) 1944 Pesh 32: 217 Ind Cas 
(ULi). 

— 7 s * ii “ W. F - p - Government Notification 

under No. 13S0 G, dated 13th July 1904 _ Words 
ordinarily residing”_Meaning of. 

4 he fact that a person moves to his ancestral home 
at a certain place lor the summer does not mean that 
he ordinarily resides” there within the meaning of 
the NotiGcation No. 1330-G issued by the N. W F P 

Government on 13th July 1904. A I R (Vol 30) 1943 
Pesh 77: 209 Ind Cas 8 (DB). 


3 — b 'j 1 T Sa t °* an interest in th e land even if con- 
ducted by the General Receiver and not by the 
Collector is a matter which has nothing to do with 
the Act. AIR (Vol 24)1937 Lah 112: 171 Ind Cas 926. 


PUNJAB AGRICULTURAL PRODUCE MARKETS 
ACT (5 of 1939). 

Object of. 

The object and scheme of the Act is to give pro- 
tection to the growers from unscrupulous businessmen 
and to afford facilities to them so that they may 
obtain a fair price for their produce. A I R (Vol 33) 
1940 Lah 260: 48 Pun L R 49 (DB). 

— -Rules under Act, R. 29. 

If a fee has once been paid to the Market Com- 
mittee on cotton seed as part of the harvested crop, 
a second fee cannot be levied in the same area on 
the same cotton seed as a separated produce. AIR 
(Vol 31) 1944 Lah 432 : 46 P L R 298 : 40 Cr L J 37: 
216 Ind Cas 87 (DB). 

S. 2. 

7 “S* 2 (a)_ Agricultural produce includes rice only 
ln r *° rm of paddy and not milled rice. 

The word ‘harvested’ as used in S. 2 (a) of the Act 
is synonymous with the word ‘stored’ or ‘collected’ 
and qualifies all the nouns, i.e., wheat, barley, rice, 
etc., that follow it and does not qualify ‘cotton’ 
alone. It is used in relation to the crop that has been 

S afhered from the fields as such. Consequently the 
efinUion of ‘agricultural produce’ in S. 2 (a) will 
include rice only in the form of paddy and will not 
include milled or manufactured rice. AIR (Vol 33) 
1946 Lah 200: 48 Pun L R 49 (DB). 

~S. 2 (a) —“Agricultural produce’* — Milled rice. 

It is harvested rice alone that has been included in 
the definition of the phrase ‘agricultural produce’ 
given in S. 2 (a) of the Punjab Agricultural Produce 
Markets Act. Harvested rice is synonymous with the 
word ^ paddy and does not include within its ambit 
manufactured or milled rice. AIR (Vol 33) 1940 Lah 
260: 225 Ind Cas 320: 48 P L R 49 (DB). 

PU ,5i AB ALIENATION OF LAND ACT (13 of 
1900) 

S. I. 

1. Applicability and scope. 

2. Civil Courts’ powers. 

3. Retrospective effect. 

4. Sale and mortgage. 


S. 1 — The Act does not debar one member of an 

agricultural tribe from selling his land to another ; 
the mere existence of alienations among the Gui 
Shahi Awans has no bearing on the question whether 
they belong to a notified agricultural tribe or not. 
AIR (Vol 22) 1935 Lah 899: 160 Ind Cas 902. 

S. 1— Additional charges effected before Act. 

It is beyond dispute that the deeds creating addi- 
tional charges on mortgages effected before the Act 
came into force do not attract the provisions of the 
said Act. (1934) 35 P L R 606 (DB). 

S. 1 — Non-agriculturist creditor inducing agri- 
culturist to take liabilities of his agriculturist debtor 
and take a mortgage of debtor’s laud— Mortgage not 
prohibited. 

It is not the object of the Alienation of Land Act 
to prevent a non-agriculturist from recovering money 
due to him from an agriculturist by any legal means 
in his pow’er. Where, therefare, such a person induces 
an agriculturist, to pay off a debt due from the debtor 
agriculturist, and take a mortgage of land from him 
as security for himself, there is nothing in law to 
prevent such a course. 

It is immaterial whether the mortgagee pays in 
cash or gives his bond, nor has he anything to do 
with the correctness of the account or real amount 
due from the debtor beyond what the debtor himself 
admitted and asked the mortgagee to nav. AIR 
(Vol 15) 1928 Lah 962: 114 Ind Cas 52. 

S. 1 — Notice of foreclosure within one year be- 
fore Act — Act applies. 

The Land Alienation Act does apply to a case 
where the service of notice of foreclosure is effected 
within one year before the Act came into operation. 
The proceedings for the enforcement of foreclosure 
of mortgage comprising a stipulation of conditional 
sale remain pending until the year of grace has ex- 
pired. AIR (Vol 10) 1923 Lah 299 : 82 Ind Cas 987 
(DB). 

2. Civil Courts’ powers. 

S. 1 — Decree against agriculturist — Mode of 

execution — Power of Court to effect permanent 
mortgage. 

In the case of a decree against an agriculturist, 
ordinarily resort should not be had to a permanent 
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sale on the ground that the lands could not be sold 
under the Punjab Alienation of Land Act. AIR 
(Vol 20) 1933 Lah 250 : 34 P L R I486 : 142 Ind 
Cas 812. 

S. 1— Where Rs. 4430 out of a sale consideration 


mortgage for the purpose of satisfying the decree if 
other means or remedies are available, for instance, 
possession of movable property or a temporary aliena- 
tion where such a measure would be sufficient to 
satisfy the decree. 

But where the circumstances are such that satis- 
faction of the decree can only be obtained by a 
permanent mortgage, the executing Court is justified 
in taking this step. (1931) 134 Ind Cas 798: 32 P L R 
643. 

S. 1 — Attachment of judgment-debtor’s land— 

Report of Collector, whether binding on Civil 
Court. 

Where the land of a judgment-debtor is attached 
and the Collector is consulted "as to what farm of the 
land should be arranged and the Collector reports 
that the case is not fit one for a temporary aliena- 
tion, the Civil Court is not bound to follow the 
Collector’s opinion if the decree-holder objects to 
the Collector’s report. (1931) 131 Ind Cas 92 (Lah). 

S. 1 — Temporary alienation — Collector’s advice 

Court bound to seek but not to follow. 

Under the Act, the Court, understanding instruc- 
tions, must seek the Collector’s advice regarding the 
term of years for which the temporary alienation 
should be ordered and should ordinarily follow it, 
but is not bound to do so. AIR (Vol 12) 1925 Lah 
425 : 90 Ind Cas 228 : 26 P L R 202 : 7 L L J 212. 

3. Retrospective effect 

S. 1 — The Act is intra vires qua sales and mort- 
gages of agricultural land effected after commence- 
ment of Act — But it is ultra vires qua transactions 
effected before passing of Act. A I R (Vol 28) 1941 
Lah 182 : 43 P L R 198 : 195 Ind Cas 17 (FB). 

S. 1 — The Act is not retrospective. AIR (Vol 19) 

1932 Lah 281 : 13 Lah 70 : 33 P L R 1003 : 137 Ind 
Cas 820 (DB). 

S. 1 — Mortgage prior to Act — Kureshis — Suit 

after notification as agriculturists — Maintainable. 

A mortgage effected by a member of a Kureshi 
tribe prior to the date when the Kureshis were noti- 
fied as agriculturists under the Punjab Alienation of 
Land Act (XIII of 1900) can be given effect to in a 
suit filed subsequent to the said notification No. 44, 
dated 4th March, 1911, by which the Kureshis were 
included in the list of agricultural tribes. AIR 
(Vol 10) 1923 Lah 673 : 76 Ind Cas 135. 

S. 1 — Notification. 

When a tribe is actually notified in the Gazette to 
be agricultural, then only it can be held as !agri- 
cultural; the notification does not take effect retros- 
pectively. 

If the tribe to which the plaintiff belongs, "is not 
notified as an agricultural tribe under the Act XIII of 
1900 on the date of suit, the member of such a tribe 
cannot sue for pre-emption of agricultural land at all. 
A subsequent notification of the tribe does not cure 
the defect in plaintiff’s title. 7 P R 1910 : 14 P W R 
1910 : 49 P L R 1910 : 5 Ind Cas 249. 

4. Sale and mortgage. 

S. 1 — A sale as well as a mortgage for an in- 
definite period which was against the provisions of 
Punjab Land Alienation Act (1900) could not be 
enforced. A I R (Vol 25) 1938 Lah 789 : 40 P L R 
7S4 : 181 Ind Cas 465. 

S. 1 _ Land of agriculturist— Sale in insolvency 

proceedings— Proceeds paid to creditors and debtor 
discharged — Subsequent objection to sale. 

Though the land of a member of an agricultural 
tribe cannot be sold in insolvency proceedings where 
a sale has taken place and relying upon the payment 
of the sale proceeds to the creditors, the insolvent 
applied for his discharge and obtained such an order, 
he cannot subsequently be allowed to object to the 


of Rs. 5000 was found to be for necessity: 

Held, that the sale could not be converted into a 
mortgage. A I R (Vol 19) 1932 Lah 218 : 33 P L R 
63 : 137 Ind Cas 582 (DB). 

S. 1 — Decree for sale of property — Objection. 

whether can be raised in execution. 

Where a decree orders the sale of a certain pro- 
perty for the realisation of a debt, the objection that 
the judgment-debtor is an agriculturist and the pro- 
perty cannot be sold in execution by virtue of the 
provisions of the Act cannot be raised in execution 
proceedings. AIR (Vol 18) 1931 Lah 545 : 131 Ind 
Cas 229. 

S. 1— Sanction by Collector to permanent aliena- 
tion — Date of operation — Pre-emption. 

The sanction of the Collector under the Act to a 
permanent alienation relates back to the date of 
alienation which is therefore effective from the date 
on which it is made. AIR (Vol 1) 1914 Lah 184 : 56 
P W R 1914 : 143 P L R 1914 : 25 Ind Cas 59. 

— S. 2. 

S. 2 (3) — Enlarged definition of “land” in S. 2 

(3), cannot be referred to to interpret Government 
of India Act. 

Per Tek Chand J. — Even with regard to sales and 
mortgages, the provisions of the Alienation of Land 
Act, which are preserved by sub-s. (2) of S. 298, must 
now be restricted only to agricultural land as used in 
its ordinary sense (i. e. land which is used for pur- 
poses of agriculture or purposes subservient to agri- 
culture) and not in the extended meaning given to it 
in S. 2 (3), Punjab Alienation of Land Act. The 
Government of India Act does not contain any defini- 
tion of “agricultural land”; the enlarged definition 
given in the Punjab Alienation of Land Act cannot, 
obviously, be referred to, to interpret an Act of 
Parliament. A I R (Vol 29) 1942 Lah 243 : 44 P L R 
382 : 203 Ind Cas 404 (DB). 

S. 2 (3)— “Land”— Test-Onus. 

The question whether land is or is not agricultural, 
is not to be determined on description in the revenue 
papers though these are valuable as throwing light 
on how much land has actually been used for a 
certain number of years. All the facts and the 
circumstances must be taken together in determin- 
ing whether land is or is not agricultural land within 
the meaning of the definition. The mere fact that a 
judgment-debtor, as a last and desperate resort, 
proceeds to cultivate a few patches of land which 
has never been used for agriculture would not make 
the land agricultural land; nor would the fact that 
the land had lain fallow for one or two or more years 
necessarily make the land cease to be agricultural 
land. 

The circumstances that the very long lapse of time 
during which the land has not been cultivated and 
the fact that the land is situate near the abadi 
within Municipal limits, and the fact that adjacent 
land is either a part of the abadi or is being used for 
building sites, would tend to show that the land had 
ceased to be agricultural land unless the judgment- 
debtor rebutted the presumption arising from all 
these circumstances by showing some circumstances 
which would tend to rebut the inference deducible 
from these circumstances. The onus is on the judg- 
ment-debtor to show that the land in dispute falls 
within definition of ‘land’ in S. 2 (3). AIR (Vol 27) 
1940 Lah 438 : 42 P L R 499 : 191 Ind Cas 417 (DB). 

— — S. 2 (3) — “Land”, what is. 

‘Land’ should not be considered to fall within the 
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definition under S. 2 (3) unless it is occupied or let for 
agricultural purposes or for purposes subservient to 
agriculture or for pasture or falls under the categories 
(a) to (g). The land which has been .continuously 
used for a brick kiln from a long time does not fall 
within the definition under S. 2 (3). AIR (Vol 27) 
1940 Lah 126 : 189 Ind Cas 782. 

j. 2 (3)— “Land”, what is. 

Where a plot of land which originally belonged to 
a non-agriculturist is shown in the revenue records 
till recently as banjar and is situated within the 
Municipal limits in a new abadi, it is not a 1 land 
within the definition given in S. 2 (3). AIR (Vol 2t>) 
1938 Lah 354 : 40 P L R 57 : 181 Ind Cas 140. 

— J. 2 (3)— Land— -Test— Onus. 

The fact that the land is still assessed to revenue 
will not necessarily prove that it is “land” as defined 

in S. 2. , _ , . , 

It is for the judgment-debtor and not tor the 

decree-holder to prove that the property in dispute 

is “land” as defined in S. 2 (3) and there! ore, exempt 

from attachment and sale. A I R (Vol 25) 1933 Lah 

353 : 177 Ind Cas 434. 

— S. 2 (3)— Land— Trees. 

As trees cannot be brought within the four corners 
of the definition of ‘land’ in S. 2 (3), trees are not 
subject to the provisions of the Act and are liable to 
attachment and sale in execution of a decree. A l rv 
(Vol 23) 1936 Pesh 47 : 161 Ind Cas 106 (DB). 

— S. 2 (3)— Land. , , 

The sites of the buildings and other structures re- 
ferred to in S. 2 (3) (a) are those that exist on a 
portion of land which is actually under cultivation 
or is let or occupied for agricultural Pu r P°s es °r A 
purposes subservient to agriculture. Alnl'Oi — ■/ 

1935 Lah 901 : 160 Ind Cas 540. 

Ss. 2 (3), 15— Trees. , 

Trees, whether fruit trees or otherwise CMinot be 

considered to be “land” within S. 2 (3). Rea g 
Ss. 2 (3) and 15 together, the term land in S . .2 3) 
must be confined to the ordinary meaning . ot , lan . . 
especially as there is a distinction drawn in the Act 
itself between land and the product of the ear 
land. A I R (Vol 20) 1933 Lah 880 : 144 nd Cas 
691 (1) and AIR (Vol 7) 1920 Lah 351 : 58 Ind Cas 
038, Overruled. A I R (Vol 22) 1935 Lah 202 . 37 
P L R 821 : 155 Ind Cas 659 (FB). 

Ss. 2 (3), 16 — “Land” — Trees. 

Trees are not land within the meaning ol 5. ^ 
and therefore, the statutory prohibition in b. ( ) 
does not apply in the case of date trees. AIR (Vol - 
1933 Lah 589 : 34 P L R 780 : 144 Ind Cas 690. 

— S. 2 (3) — Mortgagee rights in land fall within the 

definition of ‘land’ given in the Act. A I R ( 

1933 Lah 91 : 34 P L R 163 : 141 Ind Cas 404. 

S. 2 (3)— Agricultural land - Nature of land at 

the date of alienation.- Subsequent transformation 
immaterial— Land paying revenue— Not necessarily 

ag Theperiod to determine whether a la nd is agricub 
turalornot, is the date of the sale or ..\a ‘ not 
a later transformation of the property 
affect the merits of the transaction. The , ‘ 

that a land pays land revenue does not ‘ 
agricultural land as land revenue would c , 

be assessed on land even though it is subsequen v 
included in a village or town. AIR (Vol 18) 1929 Lah 
164 : 115 Ind Cas 417 : 30 P L R 516. 

S. 2 (3) — “Land” — House in abadi. 

A house in the abadi is /0 \ an< ^ T R / V i 141 
definition of land as given in S. 2 (3). A I R ( o 
1927 Lah 391 : 101 Ind Cas 592. 
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trees situated on a land belonging to a member of 
the agricultural tribe; and so they cannot be sold in 
execution of a decree against an agriculturist. A 1 R 
(Vol 7) 1920 Lah 351 : 108 P R 1919 : 58 Ind Cas 638. 
Overruled in A .1. R. 1935 Lah 202 (FB). 

Ss. 2 (3) & 16— “Land”— Trees growing on land 

— Attachment. 

The definition of “land” in S. 2 (3) of the Act is not 
exhaustive. Although the maxim quicqnid plantatur 
solo solo cedit cannot be accepted in India as having 
the wide meaning attached to it in England it does 
cover the case of trees growing on the land. Standing 
trees are included in the definition of land in S. 2 (3) 
of the Act and are exempt from attachment and sale 
under S. 16 of the Act. AIR (Vol 7) 1920 Lah 7 : 54 
Ind Cas 38. 

■S. 2 (3)— “Right to receive rent”, meaning of. 


‘A right to receive rent which is included in the 
definition of ‘land’ means a right to receive rent 
payable in future and not a right to realise arrears ot 
rent already due. AIR (Vol 1) 1914 Lah o0j 13- 
P W R 1914 : 230 P L R 1914 : 13 P R 1915 : 2o Ind 
Cas 68 (DB). 

S. 2 (3)— ‘Land’, if includes mortgagee’s rights in 

The mortgagee’s rights in land, prohibited by the 
Act to be alienated, are land within S. 2 (3). 12 P R 

1911 : 6 P L R 1911 : 23 P W R 1911 : 9 Ind Cas 

396 (DB). , , _ . u • , 

S. 2 (3) (b) — Trees on land of agriculturist, it 

liable to attachment. x . , , 

The protection afforded by S. 2 (3) (b) extends only 
to incorporeal rights and therefore trees standing on 
the land of an agriculturist are liable to attachment 
in execution of a decree. A I R (Vol 7) 1920 Lah 71 : 
68 P L R 1919 : 54 Ind Cas 262. 

S. 2 (8) (as amended by Act 10 of 1938) — Obiter: 

(Per Dalip Singh J.)— The amendments introduced 

in the Punjab Alienation of Land Act by Act X ot 
1938 show that the Legislature did not think that 
S. 2 (8) was sufficient by itself to give a right ot 
appeal against the orders of the Deputy Commis- 
sioner under any of the provisions of the Punjab 
Alienation of Land Act. AIR (Vol -9) 1342 Lah 194_: 
44 P L R 353 : 1LR (1942) Lah 758 : 202 Ind Cas 4 d 

! S. 2 (8) (as amended by Act 10 of 1938) — Sec- 

tion 2 (8) introduced by Act X of 1938 is not retros- 
pective. AIR (Vol 29) 1942 Lah 194 : 44 P L R 353 : 
ILR (1942) Lah. 758 : 202 Ind Cas 45 (FB). 

Is.' 3 — Exchange by agriculturists with non-agri- 
culturists in Peshawar District is unaffected by 
Punjab Alienation of Land Act, S. 3. AIR (Vol 31) 

1944 Pesh 37 : 215 Ind Cas 118 (DB). . 

Ss. 3 and 14 — Acquisition in Peshawar District 

before March 10, 1922— Sanction was not necessary. 

When the N. W. F. P. was separated from the 
Punjab, the Act was in force in the N. W F. P. but 
by a Notification No. 368-H of 18th August 1911, the 
District of Peshawar was exempted from the provi- 
sions of that Act other than Ss. 4, 10 and 10 and 
the Act was not re-applied to that district until that 
notification was cancelled by Notification No. 577-G 
of 10th March 1922. Consequently, before 10th March 
1922, the sanction of Deputy Commissioner was in 
no circumstances necessary for acquisition of land 111 
the District of Peshawar. AIR (Vol 31) 1944 Pesh 32 : 
217 Ind Cas 25 (DB). 

S. 3— Operation of S. 3 — Government of India 


lb 


—os. 2 (3), (6) — ‘Land’, if includes trees. 

The term ‘land’ as defined in the Act includes 


Act, 1935 (25 and 26 Geo V, Ch. 42), Ss. 298, 292, 
293, effect of — Legality of alienations other than 

sale or mortgage. , 

Since two forms of alienations alone, namely, sales 
and mortgages are specifically mentioned in the 
saving clause in S. 228 (2), Government of India Act, 
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the others must be taken to have been excluded. 
The rule of construction is expressum facit cassvre 
taciturn (what is expressed makes what is not 
expressed to cease). Therefore, only those parts of the 
Punjab Alienation of Land Act are now in force in 
the Punjab which relate to sales and mortgages of 
agricultural land and the remaining provisions of that 
Act prohibiting or restricting other forms of aliena- 
tions, being repugnant to sub-s. (1) of S. 298, Govern- 
ment of India Act, 1935 and not being within the 
exception contained in sub-s. (2) of that section are 
no longer law after 1st April 1937. 

The effect of S. 298, Government of India Act, 
therefore, is that on and after 1st April 1937, a per- 
son belonging to a notified agricultural tribe under 
S. 3, Punjab Alienation of Land Act is free’ to 
exchange, gift or bequeath agricultural land or grant 
occupancy rights in it to a person who does not 
belong to any of the agricultural tribes in the same 
group and this, in spite of the provisions of Ss. 292, 
293, Government of India Act AIR (Vol 28) 1941 Lah 
27 : 192 Ind Cas 303, Overruled. AIR (Vol 29) 1942 
Lah 243 : 44 P L R 382 : 203 Ind Cas 404 (DB). 

— 7 — S. 3 — (Before amendment by Act 10 of 193S) 

Finality of — Deputy Commissioner’s sanction. 

Per Full Bench. — The grant of sanction to a mem- 
ber of an agricultural tribe under S. 3 is within the 
absolute discretion of the Deputy Commissioner and 
there is nothing in the section to indicate that his 
discretion, once exercised, can be interfered with by 
any other authority. On the other hand, the plain 
wording of the section shows that as soon as sanction 
is granted the permanent alienation ‘takes effect as 
such;” in other words, there is a valid transfer of 
ownership from the alienor to the alienee. 


Both a priori and on a strict interpretation of the 
words of the statute as they stood before the 
Amending Act (X of 1938), the Legislature did not 
contemplate that there should be any appeal or revi- 
sion from the sanction given by the Deputy Commis- 
sioner to a contemplated or completed alienation. 
1 he provisions of the Punjab Land Revenue Act 
relating to appeals and revisions are not applicable to 

« n T gi i V ^ u u ‘‘^ r S’ 3 ‘ A t IR (Vol 26) 1939 Lah 
T U Bid Cas 332. Overruled. AIR (Vol 29) 1942 

r 94 A 4 /im L R 353 : ILR (i942 > Lah 758 : 202 
Ind Cas 45 (FB). 

—— S. 3 — (Before amendment by Act 10 of 1938) — 
Instruction to Deputy Commissioner by Financial 
S' commissioners contained in para. 37, Douie’s Land 
AU ministration Manual relating to sanction under 
o. 6 are departmental — Non-compliance with them 
/V? C i S J22* reQ der sanction under S. 3 invalid. AIR 
(Vol 29) 1942 Lah 194 : 44 P L R 353 : I L R (1942) 
Lah 758 : 202 Ind Cas 45 (FB). 


~Ss. 3, 14 — Benami sale -Sale of land by statutory 
agriculturist to another statutory agriculturist— Rea 
purchaser not statutory agriculturist : 

coi Hel A’.4 h ,w P°l lat , e ™ ls of vendor cannot challengi 

Ind Cas 1 577 ° 27 i94 ° Lah 47 : 41 P L R 704 : 18( 


— S. 3— Member of agricultural tribe selling land t< 
non-member without the sanction required unde 
2* o vendees remaining in possession for 23 years- 
bubsequent application for sanction after 23 years- 

Held, that possession as a usufructuarv mortgage 
was only for 20 years. Subsequent possession for : 
years was as a trespasser and the claim for advers 

SnH SeS &°S T°n d on,° tS , u f ceed - AIR (Vol 24) 1937 La] 

Cas 520 L 391 : 1 U938) Lah 183 : 173 In ’ 


-S. 


3 — 


. . j — Revenue Officer making enquiry i 

°* f k aher V? r While saacti o»dng alienati. 
Held, that the alienation can be challenged 


ground of want of consideration and necessity. AIR 
(Vol 24) 1937 Lah 322 : 173 Ind Cas 7L0 (DB). 

-Ss. 3, 21— Gift made in good faith for religious or 

charitable purposes — Sanction, if necessary — Juris- 
diction. 

If a gift can be held to be in good faith for a reli- 
gious or charitable purpose, the question of the sanc- 
tion by the Deputy Commissioner does not arise at 
all. .Therefore, S. 21 does not oust the jurisdiction of 
the Civil Courts to decide whether the gift is made 
in good faith for n religious or charitable purpose. 
AIR (Vol 23) 1936 Lah 129 : 161 Ind Cas 672. 

S. 3 — Sale of trees in execution of decree apart 

from land — Absence of intention to sell land. 

There is no contravention of the provisions of the 
Act if, in execution of a decree, trees are sold apart 
from the land as trees are not land within the 
meaning of the Act. To avoid any misunderstanding, 
it is desirable that in such cases the Court should 
make it clear in its order that the land underneath is 
not being sold. 

The question whether the sale of trees necessarily 
involves the sale of the land underneath as a legal 
incident is one of intention. Where the Court has 
ordered the sale of trees because the land cannot be 
sold, there is no intention to sell the land. AIR (Vol 
22) 1935 Lah 324 : 156 Ind Cas 793 (DB). 

S. 3 — Legality of. 

There is nothing illegal or opposed to public policy 
in one agriculturist taking the land of another agri- 
culturist on mortgage undertaking in exchange to pay 
off the debts due bv the mortgagor to a non-agricul- 
turist. A 1 R (Vol 21) 1934 Lah 433 : 35 P L R 36L : 
36 Cr L J 20 : 152 Ind Cas 224. 

S. 3 — Dayas of Jhang. 

Dayas of Jhang are not a sub-division of the Jats. 
An alienation by a member of that tribe cannot be 
held to be an alienation by an agricultural tribe. 
AIR (Vol 20) 1933 Lah 58 : 145 Ind Cas 245. 

Ss. 3, 14, 21 (a) — ^Non-agriculturist female 

marrying agriculturist— Change of status— Transfer 
opposed to Act— Duty of Court. 

A Muhammadan woman who is not a member of an 
agricultural tribe docs not, by marrying an agricul- 
turist, become a member of an agricultural tribe for 
the purposes of the Act. 

A transaction which is opposed to the provisions of 
the Act, is not void. The Act only modifies its opera- 
tion in case the Deputy Commissioner does not sanc- 
tion it in the form in which it is entered. Therefore, 
where the Court finds that the transferee is not a 
member of an agricultural tribe, it should not declare 
the transaction void hut should send a copy of its 
decree or order under S. 21 (a) to the Deputy Com- 
missioner for sanction. AIR (Vol 20) 1933 Pesh 1 : 
141 Ind Cas 263 (DB). 

S. 3— Alienation in contravention — Sale by 

member of agricultural tribe to non-members is 
invalid. 

M mortgaged a plot of land to B. After M’s death 
his widow K sold the land to the mortgagee B. M’s 
reversioners brought a suit impeaching the alienation 
and to get funds for the litigation they entered into 
an agreement with L and S on 24th June, 1897. in 
pursuance of which half the land was to be given to 
Lj and S in the event of success. The reversioners 
succeeded and L and S obtained possession of the land 
in June 1921. 

even if the transaction of 24th June 

li j revers f°ners was only an agreement to 
sell and not a sale, the sale took place on the date 
when L and S took possession of the land and as on 
that date the Punjab Land Alienation Act was in 
force and as L and S were not members of agricultu- 
ral tribe, the sale to them by reversioners of M who 
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were members of agricultural tribe could not take 
place. 27 P L R 1906, Diss. from. AIR (Vol 17) 1930 
lah 140 : 30 P L R 747 : 121 Ind Cus 72 (DB). 

S. 3— Alienation in contravention of law — Muta- 
tion in vendee’s name— Illegal— No title passes. 

Where the alienation is in contravention of the 
provisions of Alienation of Land Act, the mere fact 
that mutation was effected in the name of the vendee 
does not confer any title upon him. The mutation 
is illegal in such a case. AIR (Vol 10) 1929 Lah 6S : 
109 Ind Cus 633. 

S. 3 — Burden of proof —Onus on person claiming 

membership— Benefit of doubt not applicable. 

Law does not recognize the principle of giving the 
benefit of the doubt to a party on whom the burden 
of proof lies. Burden of proving that a person is of an 
agriculturist tribe is on him, especially when entries 
in settlement record are against him. A I R (Vol 13) 
1926 Lah 434 : 94 Ind Cas 158. 

S. 3 — Trees. . 

The onus of proving that the Act prohibits the sale 
of trees is on the party contesting the sale. AIR (Vol 
12) 1925 Lah 29 : 5 Lah 385 : 84 Ind Cas 89 (DB). 

S. 3— Trees. . 

Trees are not land as defined in the Act. AIR (A ol 
12) 1925 Lah 29 : 5 Lah 385 : 84 Ind Cas 89 (DB). 



-Tea gardens. 


The tea gardens of Gopalpur Tea Estate are agri- 
cultural lands within the meaning of S. 3, sub-s. 1 or 
the Pre-emption Act. AIR (Vol 11) 1D24 PCI 
22 A L J 40 : 33 M L T 470 : 1924 MW N 172 
51 1 A 11 : 5 L R P C 55 : 5 Lah 50 : 29 C W N 39o 
40 M L J 530 : 79 Ind Cas 946. . 

S. 3-Application for sanction — Sanction after 

alienation valid — Sanction, matter of discretion ot 

Deputy Commissioner. ... L . c 

There is no provision in the Punjab Alienation ot 
Land Act that an application for sanction must be 
made before an alienation takes place; sanction can 
be given after the act of alienation has otherwise 

been completed. 

Although sub-s. (3) of S. 3 of the Punjab Alienation 
of Land Act provides that the Deputy Commissioner 
shall inquire into the circumstances of the alienation, 
the Deputy Commissioner has discretion to refuse or 
grant sanction; and once sanction is granted, the sale 
in respect of which it is granted becomes immune 
from Pre-emption Act, and the sanction cannot be 
objected to on the ground that the Deputy Commis- 
sioner did not make an enquiry. (1921) 63 Ind Cas 
700 (Lah). 

S. 3— Alienation— Covenant to convey in future. 

A covenant by a vendor that he would convey an 
equal extent of land in case the vendee was dis- 
possessed of the plots actually conveyed, is not an 
alienation in praesenti but an agreement to convey 
in future and effected by S. 3. AIR (Vol 2) 191o Lah 
310 : 83 PWR 1915 : 160 PLR 1915 ; 29 Ind Cas 7ol 


(DB). 

Ss. 3 (2), 14, 2IA (2) — Decree in violation of 

S. 3 (2) Remedy— S. 14, application of— Alienation 

by decree of Court — Deputy Commissioner’s power 

to change nature of alienation. 

The only course open to the Deputy Commissioner 
in a case where a decree is passed by a Civil Court 
which offends against the provisions of S. 3 (2) and 
this defect is brought to the notice of the Deputy 
Commissioner is that under S. 21 A (2) which autho- 
rises him to move the higher Civil Court for revision 
in accordance with the Act. The permanent aliena- 
tion cannot be converted by himself under S. 14 into 
a temporary one, AIR (Vol 21) 1934 Lah 947 : 
35 PLR 709 : 10 L 58 : 155 Ind Cas 615 (DB). 


S. 3 (2) — Decree passed in violation of S. 3 (2) — 

Legality. 

A decree passed in violation of the terms of S. 3(2) 
is not a nullity. Such a decree, unless set aside in 
appeal or revision, cannot be treated ns a nullity. 
It is not a decree passed without jurisdiction. AIR 
(Vol 21) 1934 Lah 947 : 53 PL R 709 : 16 L 56 : 153 
Ind Cas 615 (DB). 

S. 3 (2) — Amending Act, l of 1907 -S. 9. 

Decree in contravention of the Act is not a nullity 
unless set aside in revision or appeal. Civil Court 
should bring such a decree to the notice of Deputy 
Commissioner. 3 PWR 1909 : 211 PLR 1908 : 60 PR 
1909 : 1 Ind Cas 13. 


-S. 3 (2) (b) — Scope — Validity of gift — Condi- 


tions. 

Section 3 (2) (b) of the Punjab Alienation of Land Act 
is not confined in its operation merely to c ises of 
religious or charitable endowments. But in order to 
bring a gift within the purview of Cl. (b), it must be 
shown that the donor had in view some religious or 
charitable purpose which was the real object of his 
bounty and which was intended to be benefited by 

the gift. . i • i 

The clause cannot be extended to a case in which 

the gift has been made without having any such 

E urpose in view even though the donor may have 
een induced to make the gift by religious or chari- 
table motive and may even believe that the gilt 
would confer some religious merit on him. 4 he 
object of the bounty need not necessarily be ot a 
public character but the gift must certainly be in- 
tended to do something more than confer a personal 
benefit on the donee. 

It may be that if a gift is made to a Brahman on 
some particular occasion and, in circumstances, in 
which it is generally believed by the community to 
which the donor belongs to be calculated to confer 
some religious or spiritual benefit on the donor, such 
a gift may reasonably be held to fall within the 
purview of the clause in Question. 

But a gift of land made to a Brahman merely on 
account of his being a purohit of the donor even 
though believed by such donor to be meritorious 
from a religious point of view cannot attract the 
application of the clause. AIR (Vol 36) 1949 East 
Puni 182. 


_S. 4 

S. 4— Notification under-Retrospective effect. 

A notification notifying a person or a tribe as 
members of a notified agricultural tribe will not 
confer rights which would prevent mortgages entered 
into by such persons to be enforced in Courts of law 
and'mortgaged properties sold in execution of decrees 
so obtained, if the mortgages arc of date prior to 
the ‘notification’. AIR (Vol 37) 1950 East Punj 282 
(DB). 

Ss. 4, 21 — Government previously declaring 

certain persons as members of agricultural tribe — 
Government if can subsequently declare those per- 
sons as not members of agricultural tribe. 

Section 4 does not provide that the power of the 
Provincial Government to determine what persons 
are to be deemed to be members of agricultural tribe 
will be exhausted if it has once been exercised. It 
can continue to determine from time to time what 
bodies of persons in any district or groups of districts 
are to be deemed to be as agricultural tribes or 
groups of agricultural tribes. 

If the Government had decided previously that 
certain persons were members of an agricultural 
tribe, there is nothing in the Act that could preclude 
it from determining subsequently that those who 
were once held to be members of an agricultural tribe 
would not, in future, continue to be regarded as 

members of such a tribe. AIR (Vol 30) 1943 Lah 30o; 
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45 P L R 228 : I L R (1944) Lah 538 : 210 Incl Cas 
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S. 4 (as amended by Act 10 of 1938). 

Section 4 (.2' and (3) is intended to do away with 
the former provisions of the law under which decrees 
of Civil Courts passed in suits brought by individuals 
to have it declared that they do or do not belong to 
a particular tribe were binding on Revenue Ollicers 
and executive authorities. There is in the amending 
Act nothing to indicate that S. 4 (2) and (3) is in- 
tended to or did, in fact, cut down or otherwise 
affect the jurisdiction of the Civil Appellate Court 
or the High Court dealing with cases which are 
brought before these Courts by the Deputy Commis- 
sioner himself under the special procedure provided 
for in S. 21 A. AIR (Vol 30) 1943 Lah 10 : 44 P L R 
533 : ILR (1943) Lah 731 : 204 Ind Cas 148 (DB). 

S. 4 — Person holding land for time being as 

owner subject to possibility of Deputy Commis- 
sioner altering conditions. 

In the Notification No. 1380-G, dated 13th July 
1904 issued under S. 4, the word “holding' 1 is to be 
interpreted in the absence of any definition in the 
Act in its ordinary dictionary meaning and when a 
man is holding Lind for the time being as an owner 
but subject to the possibility of the Deputy Com- 
missioner altering the conditions under which he 
holds it, he must be considered to be a holder of 
land. AIR (Vol 29) 1942 Pesh 81 : 203 Ind Cas 203. 

S. 4— Groups in Act are territorial. 

The groups in the Land Alienation Act, are terri- 
torial and a person who is a notified agriculturist in 
one district need not be an agriculturist for the pur- 
poses of the Land Alienation Act in another district. 
Similarly, a person belonging to a particular tribe or 
caste may be an agriculturist in a particular Tahsil 
tor the purposes of acquiring property in that Tahsil 
arU u e . n j°y> n g the other benefits of the Act in that 
Tahsil. Hence, a person cannot be regarded as 
statutory agriculturist merely because he belongs to 
a caste which has been notified as statutory agricul- 
turist in a particular Tahsil and because his ancestors 
originally came from the same Tahsil. AIR (Vol 25) 
1938 Lah 784 : 40 P L R 681 : 179 Ind Cas 815. 

S- 4 — Sayed Alawi, whether agriculturist. 

Quaere. — Whether a Sayed Alawi belongs to the 
general category of Sayeds and is, therefore, entitled 
to the advantages conferred upon this tribe in the 
District of Gurgaon under the Act. A I R (Vol 20) 
1933 Lah 243 : 33 P L R 906 : 139 Ind Cas 712 (DB). 


S. 4 — Alienation,’ meaning of — Fresh advance 
to mortgagee in possession on same terms, whether 
new mortgage— Validity. 

Where a person belonging to an agricultural tribe 
mortgaged agricultural land with possession to a 
non-agriculturist before the enactment and, after the 
passing of the said Act, executed in favour of the 
mortgagee a deed declaring that he had taken from 
him a further advance of a certain amount on the 
security of the same property on the same conditions 
on which the original mortgage had been effected : 

Held, that the subsequent transaction did not 
amount to a fresh alienation of an interest in the 
land and did not, therefore, contravene the provi- 
sions of the Act. 


Dicta. — (When will the new transaction amoun 

° M o e , u m S ga f^ r ‘^ ale P° inted out.) AIR (Vol 1 £ 
1932 Lah 465 : 13 L 660 : 33 PLR 847 : 139 Ind Ca 
49 (FB). 

— S. 4 — Adoption of a profession — Effect of - 
Marriage with non-agriculturist. 

The adoption of a profession cannot change 
man s status for the purposes of the Act. Membei 
of agricultural tribe do not cease to hold their statr 
as such, if they adopt or if their ancestors adoptee 


prostitution as a profession nor can such adoption 
vary their custom in respect of inheritance. 

Obiter. — If a Muhatnadan belonging to an agricul- 
tural tribe marries a woman who is not a member of 
such a tribe, she does not attain the status of a 
member of his agricultural tribe. A I R (Vol 7) 1920 
Lah 109 : 55 Ind Cas 236 (FB). 

S. 4 — Inclusion as an agricultural tribe in list 

under — Effect. 

The inclusion of a tribe in the list under S. 4 of 
the Act is not conclusive proof that the tribe has 
adopted the general rule of customary law. 270 PLR 
1913 : 171 PWR 1913 : 20 Ind Cas 207 (DB). 

Ss. 4 and 24 — If affected by Notification No- 84. 

The Punjab Govt. Notification No. 84 of 14th May 
1902 under S. 24 of Act 1 of 1900 does in no way 
affect the provisions of S. 4 of Act 1 of 1900. 01 
PWR 1909 : 7 P L R 1909 : 4 Ind Cas 551 (DB). 

S. 4 (1) and Proviso (as amended by Act 10 of 

1938). 

Mortgage decree passed — Mortgagor subsequently 
declared agriculturist under S. 4 (1) : 

Held, that the alteration cannot attract the provi- 
sions of S. 16. The proviso of S. 4 also cannot be 
construed as a proviso to the new sub-section, viz. 
(1) and (2) to S. 4 and as saving only those decrees 
which declared a person to be an agriculturist or a 
non-agriculturist. AIR (Vol 29) 1942 Lah 14 : 43 
P L R 646 : 1 L R (1942) Lah 464 : 198 Ind Cas 28 
(DB). 

S. 4 (2)— Suit for declaration that plaintiffs are 

Awans by caste and not Maliars — S. 4 (2) does not 
apply. 

If a person, who does not enjoy the status of a 
member of a notified agricultural tribe claims that 
he is really a member of the tribe, then the matter is 
certainly within the jurisdiction of the Deputy Com- 
missioner as provided in S. 4 but where a person is 
already enjoying the status of a member of a notified 
agricultural tribe under the Punjab Land Alienation 
Act and he has all the privileges which that Act 
gives, then no question under the Act can possibly 
arise which the Deputy Commissioner can determine. 
Both Awans and Maliars are members of notified 
agricultural tribes in the district of Jhelum. 

They are both members of the same group of agri- 
cultural tribes. Hence in a suit for a declaration to 
the effect that the plaintiffs are Awans by caste and 
that they have been erroneously entered in the 
revenue records as Maliars, there is no contest bet- 
ween the plaintiffs and the defendants as to whether 
the plaintiffs are or are not members of a notified 
agricultural tribe. Therefore sub-s. (2) of S. 4, Punjab 
Alienation of Land Act, has no application whatever 
to such a case and the Civil Court is entitled to give 
the plaintiffs the declaration as regards their caste 
and status. AIR (Vol 33) 1946 Lah 424 : 48 Pun L R 
64 : 227 Ind Cas 415 (DB). 

— S. 6 

S. 6 — Further advance on security of mortgage 
of land on same conditions, if a new mortgage. 

Where a mortgagor, having already mortgaged his 
lands with possession to the mortgagee prior to the 
Act takes a further advance from him after the Act 
secunt / the land already mortgaged, on 
the same conditions as the original mortgage, such a 
transaction does not amount to a new mortgage 
under S. 58, T. P. Act, and consequently, the provi- 
sions of the Punjab Alienation of Land Act are not 
attracted. 

But if the new transaction purports to cancel the 
earlier one or contains conditions substantially differ- 
ent from those contained in the original mortgage, or 
an additional area of land is included in the security, 
the old mortgage is at an end and a new and wholly 
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different relationship between the parties is created 
to which ex necessitate rei the provisions of the Act 
will be attracted. 

Similarly, if the new transaction raises the aggre- 
gate mortgage money to a figure in excess of the 
value of the land, it will really be a sale, though 
ostensibly given the form of a mere advance on the 
old security. Where, however, the new transaction 
is alleged to be really a sale, the onus is on the person 
alleging this to prove his assertion. AIR (Vol 30) 
1943 Pesh 24 : 206 Ind Cas 137 (DB). 

S. 6 — Mortgage of land with possession executed 

before passing of the Act — Further loan by mortgagor 
from mortgagee after passing of the Act on security 
of same property on same conditions : 

Held, that the prior mortgage was not extinguished 
by the subsequent loan. AIR (Vol 29) 1942 Pesh 63 : 
201 Ind Cas 722 (DB). 

S. 6 — Mortgage by agriculturist to agriculturist 

to pay debt due by mortgagor to non-agriculturist is 
not illegal. AIR (Vol 26) 1939 Lah 395. 

S. 6 — Mortgagee whether can dig land. 

There is no provision in the Act prohibiting the 
digging up of land by a lessee or mortgagee. Section 
6 (1) (a) entitles the mortgagee to receive rents and 
profits of the land for a period of twenty years. 
Digging up the land and use of the earth would fall 
witnin the definition of receipt of profits of the land. 
AIR (Vol 24) 1937 Lah 112 : 171 Ind Cas 926. 

— 6— Fresh.mortgage, what is. 

Where the land in dispute was already under two 
mortgages before the Act came into force and a third 
deed of mortgage was executed in 1927 after coming 
into ferce of the Act, and interest was payable under 
this third deed unlike the two previous deeds : 

Held, that a mere additional term as to interest 
was not sufficient to justify the transaction of 1927 
being treated as a fresh mortgage and that by the 
fact that an additional charge was created on the 
land, it could not be said that the provisions of the 
Act were contravened. AIR (Vol 23) 1936 Lah 225 : 
38 P L R 739 : 163 Ind Cas 89. 

S. 6 — Sale of land opposed to the provisions of 

Act — Contract, if void ab initio — Defect, how re- 
moved — Usufructuary mortgage — Applicability of 
S. 65, Contract Act. 

A contract of sale which is opposed to the provi- 
sions of the Act is not void ab initio because there 
is a provision in the Act enabling the vendee to have 
the defect in his title removed by securing the sanc- 
tion of the Deputy Commissioner. 

If he fails to apply for such sanction, or it such 
sanction is applied for and is refused, the so-called 
permanent alienation takes effect as a usufructuary 
mortgage in form (a) permitted by S. 6 for such term 
as the Deputy Commissioner considers to be reason- 
able. , , . ir . 

Where, therefore, the vendee alleged himself to be 
a member of an agricultural tribe but was found by 
the Courts to be a non-agriculturist, the vendee is 
bound to restore the advantage, i. e., P nc f 
under S. 65, Contract Act. A I R (Vol 21) 1)34 Lah 
. 979 : 151 Ind Cas 172. 

•S. 6 — Mohyal Brahmins — Unlimited usufructuary 


Where land which is sought to be attached in exe- 
cution is not liable to be sold and the matter is 
referred to the Collector for arranging a temporary 
lease, the Collector merely acts as a ministerial officer 
and the Court does not become functus officio as soon 
as it accepts the Collector’s proposal and sends the 
records to him for necessary action. 

Where such an order is made ex parte, the Court 
has still power to hear the objections of the judgment- 
debtor. AIR (Vol 20) 1933 Lah 441 : 144 Ind Cas 
509. 

S. 6 — Benami mortgage to non-agriculturist in 

the name of agriculturist— Suit bybenamidar against 
real mortgagee for possession — Plea that defendant 
is real mortgagee. 

In a suit for possession of land instituted by a mort- 
gagee who is a member of an agricultural tribe against 
an alleged trespasser who is not a member of an agri- 
cultural tribe, if the latter pleads that he is the real 
mortgagee and that the mortgage was fictitiously 
entered in the name of the plaintiff to evade the pro- 
visions of the Act, the plea should be entertained by 
the Court, and, if it is established, the suit should be 
dismissed. 

Where a member of an agricultural tribe makes an 
alienation, whether permanent or temporary, in 
favour of a non-agriculturist in contravention of the 
provisions of the Act, the contract is not void ab 
initio and the possession of the alienee is not neces- 
sarily unlawful in every case. 

Similarly, if the alienation by a member of an agri- 
cultural tribe in favour of a non-agriculturist is by 
way of mortgage in a form not authorized by S. 6, his 
possession is still not unlawful. AIR (Vol 19) 1932 
Lah 503 : 13 L 713 : 33 P L R 851 : 139 Ind Cas 17 
(FB). 

S. 6 — Temporary alienation — By way of mortgage 

• A 


mortgage to non-Mohyal Brahmins — Validity or. 

Mohyal Brahmins in the Punjab are members ot an 
agricultural tribe though they were converted to Islam 
before the Act came into force. Consequently, an 
unlimited usufructuary mortgage in favour or a 
person not belonging to the same group is bv 

the provisions ot the Act. AIR (Vol 20) 1933 Lah 
844 : 145 Ind Cas 733 (DB). 

— - S. 6— -Decree against agriculturist — Case sent to 
Collector— Court, whether becomes functus officio— 
Power to hear objections of judgment-debtor. 


—Not opposed to Act. 

A mortgage by a member of an agricultural tribe 
is not altogether void. Although land belonging to a 
member of an agricultural tribe cannot be sold in 
execution of a decree, there can be no objection to its 
temporary alienation by way of mortgage. 

A decree therefore in a suit for recovery of mort- 
gage debt making the mortgage debt a charge on the 
land mortgaged is quite correct and does not offend 
against the provisions of the Act. AIR (Vol 17) 1930 
Lah 331 : 121 Ind Cas 75. 

S. 6 — Compromise on antecedent titles — Mort- 
gage rights antecedent to Act — Decere on compro- 
mise subsequent — Right to possession under — Not 
affected by Act. 

In 1899 H executed a deed of mortgage in favour 
of B of entire 10 biswas owned by him. In default of 
payment?of interest for the successive half years, B 
was to take possession of the mortgaged property. 
Default was made by H, and B instituted a suit for 
possession in 1904 in which a decree was passed on 
compromise, and B was given possession of 7 biswas. 
In 1925 sons of H filed an application alleging that 
decree of 1904 contravened provisions of the Punjab 
Land Alienation Act, inasmuch as it put B who was 
not a member of agricultural tribe in possession of 
land without any limit of time. The Act being in 
force in 1904 B could be given possession for 20 years 
only. 

Field, that the real point depended upon the ques- 
tion whether the compromise and the decree passed 
thereon amounted to a new alienation or they merely 
gave effect to antecedent rights which existed under 
the mortgage of 1897. 

His right to recover possession as mortgagee was 
not in any way affected by the Punjab Land Aliena- 
tion Act and the Court in enforcing it did not in any 
way contravene its provisions. The compromise pro- 
ceeded on the assumption that there was an antece- 
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dent title of some kind in the parties and no new 
rights came into existence. Mere relinquishment by 
a promise of a portion of his pre-existing rights does 
not amount to new alienation. AIR (Vol IT) 1930 Lah 
322 : 121 Ind Cas 73 L. 

S. 6 — Mortgage on prescribed form. 

Mortgages effected in a form prescribed in 5. 6 (1) 
(b), which is one of the forms prescribed by law for 
mortgages granted by a member of an agricultural 
tribe in favour of a mortgagee who is not a member 
of an agricultural tribe, is valid. AIR (Vol 12) 1925 
Lah 542 : 89 Ind Cas 615 : 6 Lah 344 : 26 P L R 691 
(DB). 

S. 6 — Mortgagee undertaking to pay debts — Not 

illegal. 

There is nothing illegal or opposed to public policy 
in a third party coming in and taking the land of an 
agriculturist on mortgage, undertaking in exchange 
to pay off the debts due by the mortgagor to a non- 
agriculturist. (1921) 60 Ind Cas 463 (Lah). 

S. C— Scope of Act. 

The Act does not prohibit a non-agriculturist from 
inducing an agriculturist to liquidate a debt due to 
him and to a mortgage of land from his debtor as 
security for himself. AIR (Vol 4) 1917 Lah 71 : 119 
PLR 1916 : 114 PWR 1916 : 37 Ind Cas 193. 

. — -Ss. 6, 7 and 8— Punjab Redemption of Mortgages 
Act, S. 1 proviso. 

Section 1, proviso of the Redemption of the Mortga- 
ges Act excludes from the operation of that Act mort- 
gages under Alienation of Land Act, S. 6. 7 P R 1917 
Rev : 2 P W R 1917 Rev : 42 Ind Cas 333. 

Ss. 6 and 1 (3) — Power of Deputy Commissioner 

to fix proportion of mortgage debt. 

Under the Act the Dputy Commissioner is required 
to inquire into the extent of realizations by mort- 
gagee towards his debt and if it is liquidated he may 
grant redemption without any further payment. The 
-equitability of the proportion is to be determined by 
him irrespective of arithmetical calculations. 2 P R 
1917 Rev : 6 P VV R 1917 Rev : 39 Ind Cas 341. 

Ss. 6 and 9 — Bond by agriculturist in favour of 

mortgagee — Non-agriculturist — Consideration. 

Where A, in consideration of money due to C, 
executed a registered mortgage of his land to B, 
without contravening the Punjab Alienation of Land 
Act, and B executed a registered bond for the same 
amount in favour of C, the bond by B, in favour of C 
is supported by consideration. AIR (Vol 2) 1915 Lah 
327 : 4 P L R 1916 : 105 P W R 1915 : 30 Ind Cas 
509 (DB). 

S. 7. 

S. 7 (3) — Redemption during currency of mort- 
gage — Interest payable to mortgagee. 

If the mortgagor wishes to redeem his land during 
the currency of the mortgage, the Deputy Commis- 
sioner in determining the amount payable by him to 
the mortgagee under S. 7 (3) of the Alienation of 
Land Act should allow interest at a reasonable rate 
on the mortgage debt irrespective of the various 
elements that may g 0 to make up that debt. The 
interests should be calculated on the balances out- 
standing at successive harvests. (1947) 26 L L T 7. 

S. 7 (3) _ Mortgagor in possession as tenant 

under mortgagee - Action by Collector under S. 7 (3) 
— Refusal by tenant thereafter to attorn to mort- 
gagee. 

Where the mortgagor is in possession of the mort- 
gaged land as tenant of the mortgagee, the unilateral 
act of the tenant after the Collector's order that 
action should be taken under S. 7 (3) in refusing to 

’ a r* u r - n t0 mort 8agee cannot change the character 
of his possession as tenant of the mortgagee who is, 
therefore, entitled to maintain a suit for declaration 
that he is mortgagee with possession. 


A point not raised in the Courts below cannot be 
raised for the first time in second appeal if it would 
require further evidence to be taken. AIR (Vol 30) 
1943 Pesh 24 : 206 Ind Cas 137 (DB). 

S. 8 

S. 8 — Simple mortgage providing for possession 

in case of default— Mortgage in contravention of the 
Act— Mutation refused— Mortgagee bringing suit tor 
recovery of principal and interest and giving up his 
security — Contentions that the contract of mortgage 
was void and the suit was maintainable : 

Held, that the whole mortgage could not be treated 
as void in view of S. 8 (2). AIR (Vol 19) 1932 Lah 
630 : 13 L 508 : 33 PLR 815: 140 Ind Cas 863 (DB). 

S. 9 

S. 9 — Mortgage — Expiry of year of grace — 

Agricultural tribes— Declaration— Eflect of. 

When after the year of grace, a mortgagor who was 
served with notice of foreclosure, was declared to 
belong to an agricultural tribe, a suit by the mort- 
gagee after that year is one for possession and not on 
the mortgage. The Civil Court is not bound to make 
a reference under S. 9 (3) of the Act and the Deputy 
Commissioner is precluded from exercising powers ot 
interference. 109 PWR 1912 : 14 Ind Cas 332. 

S. 9 (2) and (3) — 'Mortgage by conditional sale 

— Discharge— Idea of — Enquiry into. 

Where a mortgagee by conditional sale applies 
direct or is referred by a Civil Court to the Deputy 
Commissioner under S. 9 (2) or (3) of the Punjab Land 
Alienation Act and the mortgagor denies execution 
of the mortgage or pleads payment of the mortgage- 
debt, the Deputy Commissioner must decline to 
exercise the power conferred upon him by S. 9 (2) of 
the Act. 2 P R 1915 Rev : 3 P W R 1915 Rev : 29 
Ind Cas 502. 

S. 9 (2) — A mortgage by conditional sale — 

Default— Right to possession. 

A mortgagee of revenue paying land with condi- 
tional sale cannot get its possession in case of mort- 
gagor’s dafault. The only remedy for him is the one 
provided under S. 9 (2) ; the last proviso of S. 68 of 
the T. P. Act does not help him at all. 137 P W R 
1910 : 8 Ind Cas 576 (DB). 

S. 9 (2) — Mortgage by conditional sale — Rights 

of mortgagee. 

The Act extinguishes the mortgagee’s remedy by 
conditional sale and the remedy in S. 9 (2) is substi- 
tuted. Civil Courts have no power to interfere with 
the terms offered to the mortgagee by the Deputy 
Commissioner. 22 P R 1910 : 29 P W R 1910 : 208 
PLR 1910 : 5 Ind Cas 902 (DB). 

S. 9 (2) and (3) — Mortgage by conditional sale 

before the Act came into force — Conversion into 
another kind under S. 9 (2). 

A Civil Court is not competent to interfere suo 
motu with a mortgage by conditional sale executed 
before the Act came into force in such a way as to 
usurp the powers given by the Legislature to Reve- 
nue Courts. 88 P R 1909 : 137 PWR 1909: 67 P L R 
1909 : 3 Ind Cas 819. 

S. 9 (3) — Applicability — Suit to enforce a mort- 
gage. 

Section 9 of the Act is inapplicable to a suit to enforce 
registration of a deed under S. 77 of the Registration 
Act as the expression in that sub-section that if a suit 
is instituted in any Civil Court on a mortgage to 
which sub-section (1) or sub-section (2) applies the 
Courts shall refer the case to the Deputy Commis- 
sioner with a view to the exercise of the power con- 
ferred by the sub-section applying thereto, means a 
suit instituted to enforce some of the terms of a 
mortgage. AIR (Vol 6) 1919 Lah 43B : 1 Lah L J 212 
(DB). 
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S. 9 (3) — Mortgage by conditional sale — Refer- 
ence by Civil Court to Dy. Commissioner — Offer of 
Commission rejected— Jurisdiction of Civil Court to 
proceed with the case. 

A Civil Court made a reference in regard to a mort- 
gage by conditional sale to a Dy. Commissioner. 
The latter made an olfer to the mortgagees but the 
offer was rejected : held, that a Civil Court had no 
jurisdiction to proceed anv further with the case. 
AIR (Vol 3) 1916 Lah 361 : 55 P R 1916 : 157 P L R 
1916 : 155 P W R 1916 : 35 Ind Cas 532 (DB). 

S. 9 (3) — Foreclosure proceedings consigned — 

Year of grace unexpired — No pending proceedings. 

Where foreclosure proceedings have been consigned 
to the record room before the expiry of the year of 
grace and after the consignment but before the expiry 
of the year of grace the new Act came into force. 

Held, that there were no pending proceedings for 
enforcement of the conditional sale clause. 69 P W R 
1912 : 121 P L R 1912 : 59 P R 1912 : 13 Ind Cas 621 
(DB). 

S. 9 (3)— Foreclosure — Defective notice. 

Proceedings under foreclosure notice are null and 
void if it is issued in respect of two mortgage-deeds 
only one of which is in the form of a conditional sale. 
An Appellate Court cannot make a reference under 
S. 9 (3) of Act Xlll of 1900 and the Deputy Commis- 
sioner cannot proceed under sub-sec. (2) if the fore- 
closure notice is effectual, but if not the Appellate 
Court must act under S. 9 (3) and can only dismiss 
the suit if the mortgagee refuses to accept a mortgage 
in one of the authorised forms. 51 P W R 1910 : 
6 Ind Cas 657. 



S. 10 


_J.‘ 10 — Applicability— Conditional sale clause in 
decree of Court— Validity. , . . , 

Section 10 of the Act must be strictly enforced regard- 
less of consequences flowing therefrom. The terms ot 
the section are very wide and they apply to a mort- 
gage created by a decree based upon a compromise, 
and passed after the commencement of tire Act, 
quite as much as to a mortgage created by P rlv “ t j* 
agreement between the parties. AIR (\ ol o) 1JL3 
Lah 99 j 56 P R 1918 : 127 P W R 1918 : 46 Ind Cas 
460 (DB). 

S. 10 — Mortgage — Conditional sale— ‘Agricul- 
turist*. . , i 

Section 10 of the Act is wide enough to include every 
mortgage which contains a stipulation as to condi- 
tional sale, and it is absolutely immaterial whether 
the mortgagor is or is not member of an agnculturis 
tribe. AIR (Vol 5) 1918 Lah 88 : 31 P R 1918 : o4 
P W R 1918 : 27 P L R 1918 : 45 Ind Cas 101. 

S. 11. 

S. 11 _ Lease in execution of decree— Not pro- 
hibited. , _ . . 

There is no distinct provision in the Punjab Alie- 
nation of Land Act prohibiting the grant ol a tempo- 
rary lease of the land of a member of an agricultural 
tribe in execution of a decree for a period of over -U 
years. AIR (Vol 17) 1930 Lah 841. 

. 12 . 

-J. 12 — Extension of lease — Lease for 20 years 
— Option to hold over — If converted into a lease 

for longer period. . r 

When the lease was in the first instance only lor 
a period of 20 years the mere fact that option is 
given to the tenant to remain in occupation there- 
after, if he chooses to do so, on certain conditions 
cannot ipso facto convert ik into a lease for a longer 
period. AIR (Vol 15) 1928 Lah 554 : 9 Lah 576 : 29 
P L R 730 : 109 Ind Cas 90. 

S. 13- A'. 

S. I3A contravenes S. 298 (lh Government of 

India Act — Section is protected from being ultra 



vires regarding future transactions by 5. 29S (2) (a) 
but is ultra vires so far as it operates retropcctively 
— Test to determine if S. 298 (1) is contravened laid 
down. 

Section 298 (1), Government of India Act, confers 
a personal right on every subject of His Majesty 
domiciled in India, and the general legislative 

f iowers conferred respectively on the Federal Legis- 
ature and the Provincial Legislature by S. 99 (I) are 
subject, inter alia, to the provisions ol S. 298. In 
applying the terms of S. 298 (l) it is not necessary 
for the Court to consider the scope and object ot the 
Act which is impugned, so as to determine the 
ground upon which such Act is based. It is not a 
question of whether the impugned Act is based only 
on one or more of the grounds specified in S. 298 (1) 
but whether its operation may result in a prohi- 
bition only on these grounds. 

The proper test as to whether there is a contra- 
vention of the sub-section is to ascertain the reaction 
of the impugned Act on the personal right conferred 
by the sub-section, and, while the scope and object 
of the Act may be of assistance in determining the 
effect of the operation of the Act on a proper con- 
struction of its provisions, if the effect of the Act so 
determined involves an infringement of such per- 
sonal right, the object of the Act, however laudable, 
will not obviate the prohibition of sub-s. (1). In 
marked contrast to this, sub-s. (2) does take into 
consideration the object of the impugned Act, des- 
pite the contravention of the personal right con- 
ferred by sub-s. (L). 

The avoidance of the benami transaction and the 
recovery of possession by alienor, which are enacted 
by S. 5, Punjab Alienation of Land (Second Amend- 
ment) Act (10 [X) of 1938) which purports to insert 
S. 13A in the Punjab Aliention of Land Act (Indian 
Act 13 [XIII] of 1900) involve a prohibition within 
the meaning of S. 298 (1). 

Secondly, such prohibition is only on grounds of 
descent in some of the cases affected by the impugn- 
ed Act, and if, for example, the beneficial vendee or 
mortgagee either ordinarily resides or holds land in 
the district, but is not a member of an agricultural 
tribe, he will be prohibited only on the ground ol 
descent. 

Thirdly, by the provisions of the impugned Act 
such person is prohibited “from acquiring, holding 
or disposing ol property” within the meaning of 
S. 298 (I). Therefore the provisions of the new S. 13A 
involve a contravention of S. 298 (1). The impugned 
Act is, however, authorised and protected from being 
ultra vires as regards future transactions by S. 298 
(2) (a), but the benefit of sub-s. (2) (a) cannot be 
claimed for the impugned Act so far as it purports to 
operate retrospectively. 

The word "prohibit” can only mean the forbid- 
ding of a transaction, and such a direction is appro- 
priate only in respect of transactions to take place 
subsequently to tne date of the direction, and cannot 
include an attempt to reopen or set aside transac- 
tions already completed, or to vacate titles already 
acquired. Hence tne impugned Act, so far as retros- 
pective was beyond the legislative powers of the 
Provincial Legislature. 

The retrospective element in the impugned Act is, 
however, easily severable and by the deletion of the 
words “either before or” from the early part of 
sub-s. (1) of the new S. 13A, the rest of the provi- 
sions of the impugned Act may be left to operate 
validly. AIR (Vol 33) 1946 P C 60 : 73 Ind App 59 : 
1946 M W N 166 : 50 C W N 429 : 1946-9 F L J 41. 

S. 13-A — Whether ultra vises. 

Per Gwyer, C. J. and Varadachariar, J., Beaumont, 
J., dissenting. 

The Punjab Alienation of Land (Second Amend- 
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ment) Act X of 1938 contravenes sub-s. (I) of S. 298, 
Government of India Act, 1935, so far as it makes it 
impossible for persons who are not descended from 
members of a particular community to acquire or 
hold, on the ground of descent only, any interest in 
land of the kind included in the definition of the 
Punjab Alienation of Land Act, 1900 as beneficiaries 
under a benami transfer in favour of a qualified 
transferee, and is to that extent, inoperative. 

The provision in the Amendment Act of 1938 
which is numbered as S. 13A of the principal Act is 
clearly discriminatory, because it draws a distinction 
between transactions in which the beneficial interest 
belongs to an agriculturist and those in which it 
belongs to a non-agriculturist; and taken with the 
notification issued under the Act, makes a discrimi- 
nation on the 'ground of descent only within the 
meaning of S. 298 (1) of the Government of India 
Act. 

The prohibition against a person acquiring or hold- 
ing property as a beneficiary offends S. 298 (1) quite 
as much as a prohibition against his obtaining a 
transfer of the legal title. 

The P unjab Act X of 1938 was passed after the 
Constitution Act had come into force, and would be 
hit by S. 298 (1) even if it should be held that that 
sub-section had no retrospective operation. The mere 
fact that the Legislature directed the Act of 1938 to 
be treated as an amendment to the Act of 1900 or 
that in many respects it adopted the frame-work of 
the older Act, cannot place the later enactment, on 
the same footing as the earlier enactment. 


Per Beaumont, J.— In applying the terms of S. 298 
(1), it is necessary for the Court to consider the scope 
and object of the Act which is impugned, so as to 
determine the ground upon which such Act is based. 
If the only basis of the Act is discrimination on one 
or more of the grounds specified in S. 298 (1), then 
the Act is bad; but if the true basis of the Act is 
something different, the Act is not invalidated be- 
cause one of its effects may be to invoke such discri- 
mination; the true object of the impugned Act is to 
avoid a method of evading the principal Act which 
itselt is unobjectionable and although some of the 
rights avoided by the Act may be vested in persons 
whose only disqualification is lack of a particular 
descent, such lack of descent is not the only, or even 
the primary ground on which the rights are avoided 
Hence S. 13-A is not ultra vires. AIK (Vol 29) 1942 

F C 38 : 8 B R 749 : 46 C W N F C 46 : I L R (1942) 

Kar (F C) 86 Sup : I L R (1942) Lah 643 : 45 P L R 
1 : 1943 M W N 382 : (1942) F C R 67 : 200 lnd 

Las 5o3. 

S. 13-C. 

— — S. 13-C — Appeal preferred from Deputy Com- 
missioner s order Order passed by Commissioner 
on appeal — Financial Commissioner’s powers of 
revision. 


Having regard to S. 13 (c) of the Punjab Alier 
nation of Land Act, the Financial Commissioner l 
no powers of revision in a case where an appeal Y 
been preferred from the Deputy Commissione 
order, and the Commissioner has passed an order 
appeal. (1947) 28 L L T 29. 

— — Ss. 13-C and 19— Orders under S. 4 (2)— Pow< 
of revision. 

The Financial Commissioner derives his powi 
ot revision in cases of orders under S. 4 (2) of t 
Funjab Alienation of Land Act from S. 13-C and r 
from S. 19 of the Act. Section 13-C allows the Fine 
cial Commissioner to interfere only when the d 
ceedings are pending before, or have been dispos 
of by, the Deputy Commissioner. 

Where an appeal has been preferred from t 

n C r miSS i°T r ’^ °rder, and the Comm 
sioner s Order, and the Commissioner has passed 


order on appeal, the Financial Commissioner has no 
powers of revision. (1947) 26 L L T 12. 

S. 14. 

S. 14— (Before amendment by Act 10 of 1938) — 

Sanction given by Deputy Commissioner under S. 3 
— S. 14, if applies. 

Per Monroe arid Tek Chand JJ. — Section 14 takes 
effect only until the Deputy Commissioner’s sanc- 
tion is given under S. 3 or has been refused. Sec- 
tion 14 can, therefore, have no operation in a case in 
which the Deputy Commissioner’s sanction under 
S. 3 has been given. AIR (Vol 29) 1942 Lah 194 ; 44 
P L R 353 : I L R (1942) Lah 758 : 202 lnd Cas 
45 (FB). 

S. 14 — Permanent alienation without sanction — 
Effect. 

When permanent alienation, by an agriculturist of 
agricultural land in favour of a member of non- 
agricultural tribe is effected, it is not void. If sanc- 
tion of the Deputy Commissioner has not been given 
in advance, it takes effect under the law as a usufruc- 
tuary mortgage permitted under S. 6 (a). 

If later the Deputy Commissioner sanctions the 
sale, it becomes an out and out sale. If he does not it 
continues as a usufructuary mortgage in the terms 
permitted by S. 6 (a), the longest period of possession 
for the automatic redemption of tne mortgage being 
-0 years. If an alienee enters into such a transaction, 
he comes under the terms of the Act and is bound 
by it. His sale compulsorily becomes a usufructuary 
mortgage as permitted by S. 6 (a). 

The seller cannot resile and the purchaser cannot 
claim refund of purchase money. AIR (Vol 25) 1938 
Lah 820 : I L R (1939) Lah 30 : 40 P L R 772 : 179 
lnd Cas 646 (DB). 


Ss. 14, 3 — Member of agricultural tribe selling 
land to non-member— No sanction under S. 3 — Sub- 
sequent application for sanction after vendee being 
in possession for 23 years refused : 

Held, that the wording of S. 14 admits of no 
doubt that the sale took effect automatically as a 
usufructuary mortgage for the terms of twenty years, 
but it ceased to be a mortgage at the end of that 
period and the alienees became trespassers, and the 
vendee being then in possession only for three years 
alter such period his claim by adverse possession 
could not succeed. AIR (Vol 24) 1937 Lah 408 : 38 
P L R 391 : I L R (1938) Lah 183 : 173 lnd Cas 520. 


^ ^ - 


-- ai^uLduuii iu lx cast 

where a permanent alienation of land in favour ol 
non-agriculturist has been effected by a decree of 
Civil Court. It deals with those cases only in which 
the dispute as to the validity of the alienation has 
not been taken to a Civil Court and that Court has 

ir V conn ection therewith. AIR 

1Y* 1 T 2 : 35 P L R 709 : 16 Lah 50 : 

155 lnd Cas 615 (DB). 


— — Ss. 14, 6— s ale void for want of sanction — 

endee s right of possession as usufructuary mort- 
gagee. ' 

Under S. 14, a sale which cannot operate as a sale 
r want of the Deputy Commissioner’s sanction 
takes effect automatically as a usufructuary mortgage 
in Form (a) permitted by S. 6 for such term not 
exceeding twenty years and on such conditions as 
l 1 epnfy Commissioner considers reasonable. 
Without the intervention of the Deputy Commis- 
sioner, the alienee is entitled to look upon himself as 
a usufructuary mortgagee subject to certain condi- 
tions. AIR (Vol 20) 1933 Lah 650 : 144 lnd Cas 13. 


— — S. 14— Widow succeeding after alienation— Sale 

by deceased member to non-agriculturist Not void 

bale takes effect as temporary alienation — Suit by 
reversioner for declaration— Maintainable. 

A, who was a member of agricultural tribe died 
alter having effected a sale of his land in favour of B 
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who was not a member of agricultural tribe. The 
Deputy Commissioner refused to sanction the sale on 
the ground that the vendor had died. A’s brother C 
brought a suit for declaration that the alienation was 
without consideration and necessity and should be 
held not to affect his reversionary rights upon the 
death or remarriage of A's widow. 

Held, that the alienation in question was not void. 
Under S. 14, Punjab Alienation of Land Act. the sale 
became a usufructuary mortgage and took effect as a 
temporary alienation. As A’s widow might die or 
remarry within the period of 20 years or period fixed 
by Deputy Commissioner it was to the interest of C 
that he should obtain the declaration asked for. AIR 
(Vol 17) 1930 Lah 912. 

S. 14 Decree affirming sale - Sale initially voM 

— Deputy Commissioner cannot convert it into 
mortgage. 

Whether a sale is initially void or not, if a decree 
has been once passed by a Civil Court affirming it, 
the Deputy Commissioner has no jurisdiction to 
convert it into a mortgage under S.14 and the proper 
procedure is to take action under S. 21 (a). AIR (Vol 
17) 1930 Lah 71 : 120 Ind Cas 481. 

-S. 15. 

S. 15— Vendor wanting to sell other area in lieu 

of original area. 

The sanction given by the Denuty Commissioner 
must be confined to the area which was originally 
sold and if the vendor wants to sell some other area 
in lieu of the original area, a fresh sanction would be 
necessary. Sanction is presumably given after con- 
sidering all the circumstances of the proposed sale, 
including the particular area which is to be sold and 
it cannot be assumed that the Deputy Commissioner 
would sanction sale of the area which is claimed in 
lieu of the land included in original sale. AIR (Vol 

26) 1939 Lah 141 : 184 Ind Cas 449. 

S. 15 — Sale of trees — Sale of standing trees — 

Stipulation that purchaser may cut at any time 
within 10 years — Section does not apply. 

The section would apply to a case where an agri- 
culturist sold all the trees which might be produced 
in his land for a period of more than one year but 
cannot apply to an agreement whereby standing 
trees are sold with a stipulation that the purchaser 
may cut them at any time within ten years. AIR 
(Vol 12) 1925 Lah 29 : 84 Ind Cas 89 : o Lah 385 
(DB). 

-S. 16. 

1. Clause (1). 

2. Clause (2). 

3. Clause (2-A). 

4. Clause (4). 

5. Insolvency. 

6. Interpretation. 

7. Scope. 

1. Clause (1). ... , 

S. 16— The statutory prohibition in S. 16 (U does 

not apply in the case of date ^ees because trees are 

not land within the meaning of S. 2 (3h 

1933 Lah 589 : 34 PLR 780 : 144 Ind Cas 690. 

S. 16 (1)— Scope — Agricultural land — Attach- 
ment in execution. , .. .. . i 

Section 16 (1) does not prohibit the attach- 
ment of the land belonging to an agriculturist m 
execution of a decree against him and a decree-holder 
is entitled to claim a declaration that the land ot is 
agriculturist debtor is liable to attachment and to be 
thereafter dealt with as provided in b. 7 2, lav u 
P. C. AIR (Vol 17) 1930 Lah 1034: 31 PLR 842 (DB). 
S. 16 (1)— Land belonging to agricultural tribe— 

Sale in execution. , r , , , , . „ 

A sale in execution of a decree of land belonging 
to a member of an agricultural tribe is illegal undei 
S. 16 (1) of the Punjab Alienation of Laud Act, and 


S. 72 of the Civil P. C. clearly postulates and implies 
that the Collector’s representation is to be made 
with reference to and in view of a proposal to sell 
attached land. No temporary alienation of the land 
of such member can be made by the Collector under 
the authority of the latter section. 

The executing Court, though it can attach the land 
can take no further action towards satisfying the 
decree by selling or otherwise dealing with that land. 

8 P R Rev 1917 : 7 P W R Rev 1917: 43 Ind Cas 356. 

S. 16 (1)— Power of Court. 

A mortgage decree declared that in default of pay- 
ment the property was to be sold. Held that the 
Court has no power to direct sale of the land of 
plaintiff who is a member of an agricultural tribe. 
235 PLR 1913: 146 PWR 1913 : 19 Ind Cas 856 (DB). 

2. Clause (2). 

S. 16 (2), (3) — Land belonging to member of 

notified tribe cannot be sold even if mortgage decree 
has been previously passed against him. AIR (Vol 27) 
1940 Lah 126 : 189 Ind Cas 782. 

Ss. 16 (2), 12— S. 16(2), scope of— Whether inde- 
pendent of S. 12 — Civil Court— Extent of power. 

A Civil Court is empowered to pass an order 
leasing the land of a member of an agricultural tribe 
for a full period of twently years irrespective of the 
encumbrances created thereon by the owner himself, 
although the effect of the order is to extend the 
combined period of the temporary alienations beyond 
twenty years. 

Section 16 (2) is independent of S. 12, and a Civil 
Court can exercise its power under that section to 
the fullest extent, no matter what the owner may 
have done. To hold otherwise, would open the door 
to abuses of the worst kind. An owner in those 
circumstances would be clothed with the authority 
of debarring a Civil Court permanently from exerci- 
sing its power under S. 18 (2) and would thus be 
enabled to deprive successfully all his creditors of the 
only remedy left open to them to realize their 
decrees. AIR (Vol 24) 1937 Lah 38 : 39 PLR 112 : 
ILR (1937) Lah 1 : 166 Ind Cas 997 (FB). 

S. 16 (2)— Scope of — Lease of land by executing 

Court — Length of period for which land can be 
leased. 

Section 16 (2) means that the Civil or Revenue 
Courts also cannot farm out the land of a member of 
an agricultural tribe for a period exceeding twenty 
years in the aggregate, however many farms or leases 
there may be. AIR (Vol 23) 1936 Lah 545 : 38 PLR 
957 : 160 Ind Cas 947 (DB). 

S. 16(2) — Execution of decree — Lease of two wells 

for 16 years— Another decree by same decree-holder 
against same judgment-debtor — Lease of same wells 
.for further period of 20 years commencing after the 
expiry of the first lease : 

Held, that the second lease was in contravention of 
S. 16 (2). AIR (Vol 22) 1935 Lah 56: 157 Ind Cas 1028. 

.S. 16 (2) (as amended by Act 1 of 1931) — Court 

ordering mortgage to be effected without Collector’s 
advice— Provision not made for maintenance of judg- 
ment-debtor and his family : 

Held, that the mortgage was not valid. AIR 
(Vol 20) 1933 Lah 813 : 34 P L R 986 : 146 Ind Cas 
630 (2). 

S. 16 (2) (as amended by Act 1 of 1931) — Whe- 
ther has retrospective effect — Leases or mortgages 
for more than 20 years before enactment of 1931 — 
Whether invalidated. 

Sub-section (2) of S. 16 is only meant to invalidate 
all such - mortgages or leases sanctioned after the 
passing of the Act whether the decree or order under 
execution was passed before or after its enactment. 
The sub-section has no retrospective effect. The 
whole frame of the new section shows that it is 
intended to operate in the future, that is to say, after 
the passing of the Act. 
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The words “whether made before or after the 
enactment of this sub-section” deprive the decree- 
holder who had not taken any steps in execution 
before the passing of the Act of having a lease or 
mortgage which would last for more than 20 years, 
but do nothing more. A I R (Vol 20) 1933 Lah 492 : 
34 P L R 277 : 14 Lah 339 : 144 Ind Cas 965 (DB). 

3. Clause (2-A). 

S. 16 (2-A) — Retrospective effect. 

Sub-s. (2-A) which lias been added to S. 16 of the 
Punjab Alienation of Land Act by Act 8 of 1940 
is not retrospective and only applies to leasts made 
after the passing of that amending Act. AIR (Vol 34) 
1947 Lah 273 : 49 P L R 1 (DB). 

Ss. 16 (2-A), 16 (2-F), 13-B and 13-C-Appellate 

order of Commissioner— Appeal-Revision. 

There is no provision in the Punjab Alienation of 
Land Act for an appeal from an appellate order 
passed by the Commissioner on an application under 
S. 16 (2-A) of the Act. Nor can the powers of revision 
under S. 13-C be invoked. (1947) 26 L L T 33. 

S. 16 (2-A) — Retrospective operation- 

Sub-s. 2-A of S. 16 of the Punjab Alienation of 
Land Act, which was added by the Amending Act 
8 of 1940, is not retrospective in its operation and 
does not, therefore, apply to leases made before the 
passing of the Amending Act. (1947) 26 L L T 29. 

4. Clause (4). 

Ss 16, 4 (1) and 4, Proviso (as amended by Act 

10 of 1933) — Mortgage decree passed — Mortgagor 
subsequently declared agriculturist under S. 4 (1) _ 
Decree, if can be executed. 

A mortgage decree can be executed against the 
mortgagor even if after the passing of the decree, he 
is declared to be an agriculturist under S. 4 (l) 
because, at the time of his becoming a notified agri- 
culturist he could not be said to be the absolute 
owner of the land within the meaning of S. 16, his 
estate in it being limited by the charge which had 
already been lawfully created and the mere fact that 
his own personal status was subsequently altered 
cannot attract the provisions of S 16 to that land 
and also because the proviso Jo S. 4 expressly saves 

the mortgage decree from the operation of notifica- 
tion under S. 4 (1). 

The proviso to S. 4 cannot be construed as a proviso 
to the two new sub-sections viz., (1) and (2) to S. 4 
and as saving only those decrees which declared a 
person to be an agriculturist or a non-aiiriculturi*;! 
AIR (Vol 29) 1942 Lah 14: 43 P L R 646 ^ILR ( 194 9 ) 
Lah 464 : 1£8 Ind Cas 28 (DB). 

5. Insolvency. 

u n i belonging to a member of a notified 
agricultural tribe is liable to attachment in execution 

hlL? ™ e A- P ? SS< ; d , a 8 ain , st him and, in the event of. 
his being adjudicated insolvent, such land vests in 

the Receiver who has the power to effect temnor irv 

(Voi n i7) O 1930 L.h 9 lOT4 ' (DB)!’ Dissented A 1 R 

py' tX 

has become vested, does not possess power to sell his 

m ! Vr n ° fe agriculturisL AIR 1928 Lah 734 and 

1034 (DB) iS ?30 ’ DlSS * fr ° m ' AIR (V ° l 17) 1930 ^ ah 

^gVcuUur n ist! Venl agriCultUrist - Sa '* Receiver 

The land of an insolvent agriculturist vests in thp 

U e 9 Ce i‘n V d e Cas d 73 h 0 e £Stf U “ t0 (1929) 

“Under® & Heceiver *° agriculturist: 

turist^iYno'tlfabl^to r s°aic^ut 1 nothinc 0 ' VCnt ^ 8r if U ^' 

its being not liable to attachment and^hpr^ 
property does vest in the SSSiver and ?K^I? re *- hlS 
would be entitled to sell the prooertv Vn « Rec ® lv ® r 
turist. AIR (Vol 15) 1928 Lah VsT^VdcT&t 
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S. 16— Temporary alienation effected by Court. 

It is competent to the Insolvency Court to effect a 
temporary alienation by way of mortgage of the lands 
of a member of an agricultural tribe who has become 
an insolvent. AIR (Vol 8) 1921 Lah 44 : 61 Ind Cas 
664 : 2 Lah 78 : 71 P L R 192 (DB). 

S. 16 — Execution of decree —Temporary aliena- 
tion of land — Power to order. 

A Civil Court can in execution of a decree order a 
temporary alienation of the land ol a judgment- 
debtor who is a member of an agricultural tribe. 
S. 16 of the Punjab Alienation of Land Act prohibits 
onlv a sale and not a t mporay alienation of such 
land. A I R (Vol 7) 1920 Lah 456 : 1 Lah 192 : 58 
Ind Cas 603 (F B). 

[On appeal from AIR (Vol 7) 1920 Lah 443 : 52 
Ind Cas 356.] 

6. Interpretation. 

S. 16 — “In execution of any decree or order”, 

meaning of. 

The words “in execution of any decree or order” 
in S. 16 are significant and indicate that the question 
whether the land belonging to any particular judg- 
ment-debtor should be sold or not would arise at the 
execution stage and not necessarily during the suit 
which precedes it : A I R (Vol 30) 1943 Pesh 52 : 209 
Ind Cas 424 (D B). 

S. 16 — Where the taurs within abadi have not 

been separately numbered in the revenue record nor 
have they been shown to have ever been cultivated, 
they are not protected from attachment and sale in 
execution. A I R (Vol 26) 1939 Lah 316 : 42 P L R 
398. 

S. 10 — Land of member of agricultural tribe 

cannot be sold in execution of decree even when 
decree itself has directed its sale— Section 16 allows 
executing Court to go behind the decree. AIR 
(Vol 24) 1937 Lah 194 : 38 P L R 926 : 104 Ind Cas 
752 (D B). 

S. 16 — Execution — Mortgage decree. 

The land of an agriculturist cannot be sold even if 
the mortgagee has obtained the mortgage-decree. 
A I R (Vol 23) 1936 Lah 845 : 38 P L R 1065 : I L R 
(1937) Lah 48 : 165 Ind Cas 243 (2) (D B). 

S. 16 — Person of agricultural tribe declared 

insolvent— -Receiver selling his land with his consent 
and receiving consideration — Receiver is vendor and 
not insolvent. AIR (Vol 21) 1934 Lah 821 (D B). 

S. 16 — Decree for sale of land belonging to 
member of notified agricultural tribe— Execution. 

I hough the proposition that an executing Court is 
not ordinarily entitled to go behind the decree is 
well-established, where a decree for sale of land 
belonging to a member of a notified agricultural tribe 
is passed in contravention of the mandatory provi- 
m n i S o°A iVA 6 ,’ an executing Court cannot sell it. A I R 
730 21 1934 Lah 609 : 35 p L R 400 : 151 Ind Cas 

- S. 16 — Plea — Whether can be raised for first 
time in execution. 

Where a decree orders the sale of a certain property 
tor the realisation of a debt, the objection that the 
judgment-debtor is an agriculturist and that the pro- 
perty cannot be sold in execution under S. 16 cannot 
be raised lor the first time in execution proceedings. 
Nor is it open for the executing Court to go behind 

1”% oo r o e on this Question. A I R (Vol 19; 1932 Lah 
529 : 33 P L R 632 : 138 Ind Cas 60. 

~, S * — In execution — Not prohibited. 

I he Punjab Land Alienation Act does not prohibit 
the temporary alienation of land belonging to a 
member of an agricultural tribe (such as a temporary 
a a mortgage thereof) in execution of a decree. 

A IR < Vo 16) 1929 Lah 667 : 30 Cr L J 1006 : 1929 
Cr C 212 : 119 Ind Cas 227. 

— — -S. 16 — Fine in criminal case. 

vine imposed in a criminal case on an offender is 
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not recoverable as land revenue. A I I\ (Vol 16) 1929 
Lah 667 : 30 Cr L J 1006 : 1929 Cr C 212 : 119 Lad 
Cas 227. 

S. 16 — Mortgage of mortgagee rights to non- 
agriculturist— Sanction required. 

Mortgagee rights can be mortgaged if necessary to 
an agriculturist; and if no agriculturist is forthcoming 
then to a non-agriculturist with the sanction of the 
Collector. A 1 1\ (Vol 16) 1929 Lah 439 : 30 P L R 
141 : 117 Ind Cas 662. 

S. 16 — Filing execution proceedings — Land 

attached — Collector suggesting lease in satisfaction 
of decree — Non-agriculturist decree-holder refusing 
to take lease — All lawful means of satisfaction not 
exhausted— Filing execution bad. 

The decree-holder was a non-agriculturist. The 
judgment-debtor was an agriculturist under the pro- 
visions of the Punjab Alienation of Land Act. Land 
belonging to the judgment-debtor was attached and 
the case was sent to the Collector for making sugges- 
tions for the satisfaction of the decree. Collector 
suggested that half the land attached should be farm- 
ed out for 15 years. The decree-holder was not pre- 
pared to take a lease of the land. The executing 
Court thereupon filed the execution proceedings on 
the ground that the decree-holder was not prepared 
to take the land on lease. 

Held, that the procedure was wrong and that the 
proceedings could only be filed if all lawful means for 
satisfying the decree nad been tried and found to be 
impracticable. A I R (Vol 16) 1929 Lah. 195 : 112 
lnd Cas 790. 

S. 16 — Sale of mortgage debt apart from the 

security — Execution of decree. 

The sale of a mortgage debt in execution of a 
decree would carry with the security. As S. 16 of 
the Punjab Alienation of Land Act prevents the 
sale of the mortgagee’s rights to the land, the sale 
of the debt is equally prevented in. A I R (Vol 5) 
1918 Lah 325 : 16 P R 1918 : 16 P L R 1918 : 37 
PWR 1918 : 44 Ind Cas 528 (D B). 

7. Scope. 

See also S. 2 (3). 

S. 16 — Scope and effect — Mortgage decree 

contravening Act — Power of executing Court to 
refuse to sell property. 

The executing Court has no jurisdiction to refuse 
sale of the land belonging to a member of a notified 
agricultural tribe if the decree sought to be executed 
is a mortgage decree and contains a direction for 
the sale of agricultural land covered by the mortgage. 

Section 16 of the Punjab Alienation of Laud Act 
is not intended to empower the executing Court 
to question the validity of the decree during execu- 
tion proceedings. If the decree contravenes the pro- 
visions of the Act the Legislature has provided 
ample remedies for that and this section is meant 
to nave application to only those cases where the 
contravention of the Act is going to be committed 
for the first time by reason of an order of the execu- 
tion Court or during the execution proceedings. 

What the Legislature intended by enacting S. 10 
was that wherever property had to be sold by the 
order of the executing Court and that can only 
happen in cases of money decrees, then the execu- 
ting Court will not order sale of any land belonging 
to an agriculturist and will not actually sell it while 
in the case of mortgage-decrees the Legislature 
intended that the matter should be dealt with at 
the suit stage and any contravention of the Act by 
the Court passing the decree should be corrected by 
the remedies provided in the Act or in the general 
law. A 1 R 1933 Lah 397, A 1 R 1930 Lah 845 and 
A 1 R 1939 Lah 194, Overruled. A I R (Vol 36) 1949 
East Punj 94 (F B). 

: — -S. 16 — Decree directing sale of agricultural 
land— Executing Court whether can refuse to sell. 


(Quaere) — Where the decree directs sale of agri- 
cultural land, can the executing Court refuse to sell 
such land on the ground that the sale is prohibited 
bv S. 16. Punjab Alienation of Land Act. A 1 R 
(Vol 33) 1946 Lah 73 : 47 Pun L R 3S5. 

S. 16 — Applicability and scope of. 

The words in S. 16 cannot be taken as connoting 
every and any kind of ownership. The Act suggests 
that the existing rights of agriculturists are to be 
protected and not necessarily rights which might 
subsequently accrue to them. Therefore, any land 
which has come to an agriculturist or been acquired 
by him, as distinct from any land which has always 
been his, must be subject to the same charges and 
encumbrances as it was before it came to him and, 
therefore, it can only be said to belong to him within 
the meaning of S. 10 subject to such charges and 
encumbrances and even in his hands it is liable to 
the extent of them but no more. 

Where, therefore, a person who is not a member 
of an agricultural tribe has mortgaged his land to 
another person who is also a non-agriculturist by an 
equitable mortgage and later transfers his ownership 
of that land to a person who is a member of an 
agricultural tribe, the mortgagee is not deprived by 
S. 16 of his ordinary legal right of executing his 
decree by sale of the property. AIR (Vol 27) 1940 
Lah 370 : 42 P L R G69 : I L R (1941) Lah 1 : 191 
Ind Cas 10 (F B). 

S. 16 — Applicability. 

Per Bhide J. — If the decree to be executed has 
already determined the liability of the property to 
sale, the executing Court cannot question the validity 
of the decree or refuse to carry it out. Section 16 was 
not intended to override this principle and give power 
to an executing Court to ignore and nullify the effect 
of a decree passed by a Court of law. Section 16 was 
meant to apply only to those cases where the liability 
of the land to be sold is not already determined by 
the decree itself, and the executing Court has to 
decide what property should be sold to satisfy the 
decree. In other words, the section is analogous to 
S. 60, Civil P. C., which lays down that certain pro- 
perties shall not be liable to be attached and sold in 
execution. A I R (Vol 27) 1940 Lah 370 : I L R (1941) 
Lah 1 : 42 P L R 669 : 191 Ind Cas 10 (F B). 

S. 16 — Exemption under — Insolvency. 

Section 10 makes the land of an agriculturist ex- 
empt from attachment and sale, and Cl. (5), S. 28, 
Insol. Act, therefore, takes it out of the category of 
the property which vests in the Receiver. Consequ- 
ently, the land of an agriculturist does not vest in the 
Receiver on his becoming insolvent and the Receiver 
cannot sell or lease his landed property. AIR (Vol 24) 
1937 Pesh 57 : 169 lnd Cas 14 (D B). 

S. 16— Scope of. 

The general principle that an executing Court can- 
not go behind the decree was deliberately departed 
from In enacting S. 10. AIR (Vol 23) 1930 Lah. 845: 
38 PLR 1095 : 1LR (1937) Lah 48 : 165 Ind Cas 243 

(2) (DB). 

S. 16 — Section 16 creates a restriction on the 

ordinary method of executing decrees and as such, 
has to he applied to the enforcement of order of ad- 
judication under the terms of cl. 2, S. 60, Prov. Insol. 
Act. AIR (Vol 23) 1930 Pesh 109 (DB). 

— — Ss. 16, 2 (3) — Fruit trees. 

Trees whether fruit trees or otherwise cannot be 
considered to be “land” within the meaning of S. 2 

(3) . The term “land” must be confined to the ordi- 

nary meaning of the word, especially as there is a 
distinction drawn in the Act itself between land and 
products of the earthior^i$riCTfr£9$3jfI Jth.880 ancL 
AIR 1920 Lah 351, OverruIecT Lab 

202: 155 Ind Cas 659 (FB). LIBRARY 

See also AIR 1933 Labr53jj<;rTy ( jw % -( ( I 
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S. 16— If there is a contravention of S. 16 by the 

decree, the proper course is to attack the decree itselt 
and not a subsidiary order passed in execution. AIK 
(Vol 22) 1935 Lah 443. 

S. 16— Section 16 prohibits sale in execution of a 

decree of land belonging to an agriculturist. It does 
not prohibit its temporary alienation. AIK (Vol — ) 
1935 Pesh 113 : 157 Ind Cas 953. 

S. 16 Fruit trees are included in definition of 

“land” in S. 2 (3) and are not liable to attachment 
and sale in execution of a decree against the owner 
who is a member of an agricultural tribe. A sale is 
prohibited, not only by S. 15 but by S. 3 and comes 
within S. 16. AIR (Vol 20) 1933 Lah 880 : 34 PLR 
786: 144 Ind Cas 691 (1) ; AIR 1920 Lah 351: 53 Ind 

Cas 638 : 108 P. R. 1919. , _ 

Overruled in AIR (Vol 22) 1935 Lah 20- : loo 

Ind Cas 659 (FB). 

S. 16 — Decree on mortgage for sale of land of 

agriculturist — Power of executing Court. 

Under S. 16, land belonging to a member of an 
agricultural tribe cannot be sold in execution even 
though a decree has been obtained by the mortgagee 
for sale of such land. 

It is the duty of the Court to administer the Act in 
a general and liberal spirit and to see thac its useful 
and beneficial provisions are not whittled down by 
any legal quibbles. AIR (Vol 20) 1933 Lah 397 : 34 
PLR 523 : 141 Ind Cas 634 (DB). 

S. 16 — Land of member of agricultural tribe — 

Sale by Official Receiver to another agriculturist. 

A Receiver in insolvency, in whom the property of 
the member of a notified agriculturist tribe has be- 
come vested, does not possess power to sell his land 
to another agriculturist. A. I. R. 1928 Lah. 734 and 
119 Ind. Cas. 730, Diss. from. AIR (Vol 17) 1930 Lah 
1034 : 31 PLR 842 (DB). 

S. 16 — Provisions of Provincial Insolvency Act 

modified. 

Section 16 of the Punjab Alienation of Land Act 
overrides the provisions of the Provincial Insolvency 
Act in respect of all matters which are done in “en- 
forcement at the order of adjudication.” AIR (Vol 17) 
1930 Lah 1034 : 31 Pun L R 842 (DB). 

S. 16 — Temporary alienation — Sale in execution 

prohibited — Temporary alienation by Court — It limi- 
ted to 20 years — Practice. 

Section 16 merely prohibits the sale of agricultural 
land in execution of decrees. It does not limit the 
time for temporary alienations made by the Courts. 
Therefore a mortgage by Court without limit of time 
of judgment-debtor’s land is permissible in law. 

At the same time the Courts should ordinarily fol- 
low the well-recognized practice in the province of 
not mortgaging the land, as far as possible, for a term 
exceeding twenty years and allowing it to be auto- 
matically redeemed by profit, though the rule may be 
departed from in a suitable case. AIR (Vol 17) 1930 
Lah 573. 

S. 16 — Warrant under Cr. P. Code, S. 386— Land 

of agriculturist —Not saleable in pursuance of war- 
rant. 

The combined effect of S- 386, Cr. P. Code, and 
S. 16, Punjab Land Alienation Act, is that the land 
belonging to a member of an agricultural tribe cannot 
be sold in pursuance of a warrant issued by a Magis- 
trate to the Collector and sent to the nearest Civil 
Court for execution. AIR (Vol 16) 1929 Lah 667 : 119 
Ind Cas 227 : 30 Cr L J 1009 : 1929 Cr C 212. 

S. 16 — Attachment — Not prohibited. 

Section 16 docs not prohibit the attachment of land 
of a member of an agricultural tribe although it prohi- 
bits its sale in execution of a decree. AIR (Vol 16) 
1929 Lah 667 : 119 Ind Cas 227 : 30 Cr L J 1006 : 
1929 Cr C 212. 


S. 17. 

S. 17— Rules under— Rule 4, if ultra vires. 

If the object of the Punjab Government in framing 
rule 4 under S. 17 was to control the operation of 
S. 72, Regis. Act, the rule is ultra vires. When there 
is a refusal by the Sub-Registrar to register under 
S. 17, an appeal is competent to the Registrar under 
S. 72, Registration Act. 

It is doubtful if the rules under S. 17 are binding 
on the Sub-Registrar. AIR (Vol 31) 1944 Lah 349 : 46 
PLR 182 : 210 Ind Cas 180. 

S. 17— Effect — Provision as to registration of 

document — Not retrospective. 

The provisions of S. 17, Land Alienation Act, for- 
bidding the registration of a document which records 
a transaction which requires the sanction of the 
Deputy Commissioner unless a certified copy of his 
sanctioning order is produced, only apply to instru- 
ments executed after 8th June 1901, on which date it 
came into force. AIR (Vol 10) 1929 Lah 409 : 116 Ind 
Cas 317 : 30 PLR 306 : 11 LLJ 251 (DB). 

S. 17 — Further advance on old security — Further 

advance an old security not a new mortgage. 

Where a mortgage has been effected before the 8th 
of June. L90I, and a further advance is made after 
that date on the old security, then the further 
advance is not a new mortgage provided that no 
changes are made in the terms ot the original transac- 
tion. AIR (Vol 8) 1921 Lah 136 : 62 Ind Cas 789 : 2 
Lah 202 : 88 PLR 1921 (DB). 

Ss. 17 (2) and 2 (2) — Sale of land to member of 

an agricultural tribe — Sanction of Dy. Commissioner 
— Want of — Effect. 

Where a person is not resident of Lyalpur District 
nor holds land therein, he must obtain sanction to 
purchase land if he does not belong to the agricultural 
tribe. Under S. 17 (2) sale deed could not be registe- 
red unless a certified copy of sanction was given to 
the registering officer. Where sanction was not procu- 
red till the agreed date a subsequent obtaining of 
sanction will not preclude the deft, from resiling 
from the agreement to sell to the plff. AIR (Vol 4) 
1917 Lah 25 : 120 PR 1916 : 39 Ind Cas 15 (DB). 

S. 19. 

Ss. 19 and 20 — Legal practitioner holding spe- 
cial power of attorney — Whether may be permitted 
to appear as recognised agent. 

In the absence of any special reasons, to allow a 
person, who is a legal practitioner, to appear as a 
recognized agent in proceedings under the Punjab 
Alienation of Land Act on the ground that he holds 
a special power of attorney will be tantamount to 
permitting an evasion of S. 20 of the Act. (1947) 26 
LLT 28. 

S. 19— Mortgagee’s statement before NaibTahsil- 

dar — Falsification of evidence — Prosecution — Lega- 
lity. 

A mortgagee having produced a copy of the mort- 
gage-deed before the Deputy Commissioner that offi- 
cer referred it to the Tahsildar for investigation and 
report. The Tahsildar did not make any inquiry. Be- 
fore the Naib Tahsildar, the mortgagee stated that 
no payments were made by the mortgagor to him. On 
inquiry payments were found to have been made and 
were endorsed on the back of the original mortgage 
deed and the document was withheld tor that reason. 
The Deputy Commissioner sanctioned prosecution of 
the mortgagee for falsification of evidence by fraudu- 
lently producing the copy of the mortgage-deed and 
making a false statement before the Naib-Tahsildar : 

Held, that the prosecution was illegal for (I) the 
mere production of the copy did not amount to 
falsification of evidence and (2) the proceedings 
before the Naib Tahsildar were ultra vires. 80 PLR 
1910 : 11 CrLJ 601 : 8 Ind Cas 243 (DB). 
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— S. 21. 

Ss. 21 and 9 (1', (as applied to N.-W.F. P.) — Ap- 
plication by mortgagor to revise mortgage — Drier 
by Deputy Commissi. mer to alter mortgage in name 
of real mortgagee in pDce of nominal mortgagee — 
Suit for possession bv son of nominal mor'gagee — 
Deputy Commissioner held had no authority to piss 
order and S. 21 did nm oust jurisdiction ot civil 
Court to entertain sui. — Civil 1*. C. (19J8), S. 9. 

A mortgage ivas executed in favour ol A of some 
properties situated in Banuu DiNtnct. Alter death of 
A some of the mortgagors applied to the Deputy 
Commissioner to revise the mortgage on the ground 
that A was only a nominal mortgagee and that B, a 
non-agriculturist, was the real mortgagee. The 
Deputy Commissioner ordered the mortgage to he 
converted in favour of B for a period of 20 years in 
the form prescribed in S. 6 (1) (a), Punjab Alienation 
of Land Act, as applied to N.-W.F. Province. The 
mortgage was mutated in the name of B. A’s son 
then brought a suit for possession as mortgagee. It 
was contended by B and the mortgagors that the 
civil Courts had no jurisdiction to challenge the cor- 
rectness of the order of the Deputy Commissioner : 

Held, that the civil Courts had plenary jurisdiction 
in all matters mentioned in S. 9, Civil P.C., and their 
jurisdiction in any particular matter could not be 
regarded as ousted unless the Legislature had in un- 
mistakable language taken away that jurisdiction. 
Section 9 (l) of the Punjab Act (XIII of 1900), did not 
specifically give the Deputy Commissioner authority 
to revise and alter the terms of the mortgage where 
both the mortgagor and the ostensible mortgagee 
were members of an agricultural tribe. Hence under 
S. 9(1) of the Act, as applied to N.-W.F. Province, 
the Deputy Commissioner had no authority to pass 
the order and S. 21 of the Act did not oust the juris- 
diction of the civil Courts to entertain the suit. AIR 
(Vol 33) 1940 Pesh 1 (DB). 

S. 21 When, by previous notification, the Go- 
vernment decided that Rajputs were members of 
of agricultural tribe and by subsequent notification 
determined that Bhatias were not Kaiputs, the civil 
Courts’ jurisdiction to entertain a s iit for declaration 

that Bhatias are Rajputs is barred by S. 21. AIR (> ol 
30) 1943 Lah 305 : 45 P L R 223 : I L R (1943) Lali 
538 : 210 lnd Cas 272. 

S. 21— Civil Court can decide whether particular 

person is member of agricultural tribe or not. AIR 
1942 Pesh 81 : 203 lnd Cas 203 

S. 21 — A sale to a person who is not a member 

of an agricultural tribe without the Dei uty Commis- 
sioner’s sanction is not enthely void. A I R (Vol 2J) 
1942 Pesh 81 : 203 lnd Cas 293. 

Ss. 21 and 6 — Jurisdiction of civil Court— Mort- 
gage of land with possess! in before passing of Act- 
Loan by mortgagor from mortgagee after passing ot 

Act, whether new mortgage. . 

It is clear from S. 21 that the jurisdiction of civil 
Courts is only barred in such cases in which the 
revenue officer is specifically empowered to deal wtn 
under the Act. Where a mortgagor having already 
mortgaged his lands with possession to the mortgagee 
before the passing of the Act. takes a further advance 
from him after the passing of the Act on the security 
of the land already mortgaged to him on the same 
conditions as the original mortgage, such a transac- 
tion does not amount to a fresn alienation ot an 
interest in the land and consequently, the provisions 
of the Act are not attracted and a civil suit would 
therefore, lie. , , 

But if the new transaction purports to cancel the 
earlier one or contains conditions substantially ditie- 
tent from those contained in the original mortgage or 
on additional area of land is included in the security 
the old mortgage is at an end And a new and wholly 
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different relationship between the parties is created 
to which ex necessitate rei the provisions of the Act 
will -be attracted. 

[Prior mortgage, held not extinguished by subse- 
quent loan.] AIR (Vol 29) 19-12 Pesh 0 3 : 201 lnd Cas 
722 (DB). 

S. 21 — Section 3 debars the jurisdiction of the 

Deputy Commissioner to consider the question of 
sanction in the case of a gilt made in good faith for 
a religious or charitable purpose. Therelore, S. 21 
does not oust the jurisdiction of t lie civil Courts to 
decide whether the gift is made in good faith lor 
religious or charitable purpose. A I R (Vol 23) 1936 
Lah 129 : 161 lnd Cas 672. 

S. 21 — Where the Court finds that the transleree 

is not a member of an agricultural tribe, it should 
not declare the transaction void but should send a 
copy of its decree or order under S. 21 (a) to the 
Deputy Commissioner for sanction. AIR (Vol 20) 1933 
Pesh 1 : 141 lnd Cas 26S (DB). 

S. 21— Object of — Declaratory decree whether 

can be contrary to Act — Application by Deputy 
Commissioner — Procedure — Power ot Chief Court. 

The object of S. 21 (a) was merely to enable 
the correction of decree which on the face of the 
record infringe the provisions of the Act. A decree, 
even though it be only declaratory which has the 
effect of conferring a legal title where no such title 
would otherwise exist may well be contrary to the 
provisions of the Act. Where the evidence on the 
record is not sufficient for the disposal of an applica- 
tion made by a Deputy Commissioner under S. 21 (a) 
of the Act, the Chief Court has power to order a 
remand for further inquiry. AIR (Vol 3) 1916 Lah l : 
52 P R 1916: 72 P W R 1916: 35 P L R 1917 : 32 lnd 
Cas 443 (FB). 

S. 21— Reference to Civil Court — Duty of Court 

— Sale of mortgagee— Rights in execution contrary 
to Act— Efiect. 

When under S. 21 a reference is made by a Deputy 
Commissioner to a Civil Court the latter is bound to 
adjudicate on the matter. If it refuses the reference 
it may on a representation reconsider its order and 
pass a fresh order according to law. 

When mortgagee-rights are sold in execution of a 
decree; in contravention of the Act, the sale may be 
set aside upon a reference made by the Deputy Com- 
missioner of the district under S. 21 of the Act. 12 
P R 1911 : 6 P L R 1911 : 23 P W R 1911 : 9 lnd Cas 
390 (DB). 

S. 21 (2) — Civil Court not to take cognizince of 

Deputy Commissioner’s manner of exercising his 
powers. 

The Deputy Commissioner’s manner of exercising 
his powers under the Act cannot he taken cognizance 
of by a Civil Court as S. 21 (2) debars such a pro- 
cedure. AIR (Vol 4) 1917 Lah 361 : 124 P R 1916: 37 
lnd Cas 763 (DB). 

Ss. 2! -A, 4 (2) and (3) (as amended by Act (10 of 

1933) — Scope— Civil Appellate Court or High Court, 
powers of— Remand. 

Sub sections (2) and (3) of S. 4 are intended to do 
away with the former provisions of the law under 
which decrees of civil Courts, passed in suits brought 
by individuals to have it declared that they do or do 
not belong to a particular tribe, were binding on 
Revenue Officers and executive authorities. 

There is in the amending Act nothing to indicate 
that sub-ss. (2) and (3) of S. 4 were intended lo, or 
did, in fact, cut down or otherwise affect the jurisdic- 
tion of the Civil Appellate Court or the High Court 
in dealing with cases which are brought before these 
Courts by the Deputy Commissioner himself under 
the special procedure provided for in S. 21- A. 

The Civil Appellate Court or High Court has power 
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to come to a finding on the question raised by the 
Deputv Commissioner in his revision petition under 
S. 21-A as to whether one or other of the parties to 
the impugned decree or order belonged or did not 
belong to a notified agricultural tribe, and if a re- 
mand is necessary for the purpose of coming to that 
finding, it must be made to the Subordinate Court, 
whose decree is subject to be revised in the manner 
provided for by the Civil P. C. and not to the Deputy 
Commissioner. AIR (Vol 30) 1943 Lah 10 : 44 P L R 
533 : 1LR (1943) Lah 731 : 204 Ind Cas 148 (DB). 

S. 21-A— Scope — Order of Appellate Court ac- 
cepting Deputy Commissioner’s revision petition 
under S. 21-A, if open to revision under S. 115, 
Civil P. C. 

'1 he Court which deals with a revision petition 
under S. 21-A, acts judicially and is “a Court subor- 
dinate to the High Court” and any order passed by 
such Court is open to revision by the High Court. 
Hence, where the Appellate Court accepts a revision 
petition by Deputy Commissioner under S. 21-A, the 
order accepting the revision petition is open to revi- 
sion by High Court under S. 115, Civil P. C. Sec- 
tion 21-A while it confers upon the Deputy Commis- 
sioner, a special right of applying to the High Court 
on the revision side does not take away the right of 
the aggrieved party of invoking the revisional juris fic- 
tion of the High Court under the general law of the 
land. AIR (Vol 24) 1937 Lah 637 : 169 Ind Cas 430, 
Overruled. AIR (Vol 29) 1942 Lah 228 : 44 P L R 
420 : 1 L R (1943) Lah 1 : 202 Ind Cas 437 (FB). 

S. 21-A — Scope of — Facts not apparent on face 

of record — Duty of Court. 

Section 21- A requires the Court “to find” whether 
by the decree or order, which the Deputy Commis- 
sioner impugns, the provisions of the Punjab Aliena- 
tion of Land Act had been infringed and if, in order 
to determine this question, it is necessary to go into 
the facts which are not apparent on the face of the 
record, it is not only competent to a Court of revi- 
sion, but it is its duty, to lrume an issue, institute an 
enquiry and come to a decision on it. AIR (Vol 29) 
1942 Lah 228 : 44 P L R 420 : 1 L R (1943) Lah 1 : 
202 Ind Cas 437 (FB). 


S. 21-A — Court’s under to remand case under 

S. 21 A 5). 

In cases under S. 21-A, remand is necessary and 
desirable and the law provides for it in S. 21-A (5). 
AIR (Vol 27) 1940 Lah 336 : 190 Ind Cas 460. 

S. 21-A — Order under — Revision, if lies. 

Revision lies from an order made upon an applica- 
tion under S. 21-A. AIR (Vol 27) 1940 Lah 336 : 190 
Ind Cas 466. 

S. 21-A — Order of sale in contravention of Act — 

Act itself providing remedy by way of an application 
by the Deputy Commissioner to set aside any order 
passed in contravention of the Act by a civil Court. 
Consequently, the executing Court is not justified in 
resorting to 8. 151, Civil P. C., to set aside a sale 
which has been confirmed. AIR (Vol 24) 1937 Lah 
416 : 39 P L R 710 : 175 Ind Cas 319. 


.S. 21-A — High Court, if can extend time pres- 
cribed in S. 21-A. 

The provisions of S. 21-A are mandatory and do 
not confer any power on the High Court to extend 
the time prescribed therein for making the applica- 
tion. AIR (Vol 23) 1936 Lah 857 : 167 Ind Cas 501. 
S. 21-A— Scope of. 

Section 21-A was enacted merely to enable the 
Court to correct a decree which infringed the law on 
the face of the record. 

Where the mortgaged property is a house and not 
agricultural land and after carefully going through 
the material on record, the Court comes to the con- 
clusion that it was not “land” at the time of the 


mortgage, there is no ground for revision. AIR 
(Vol 22) 1935 Lah 901 : 160 Ind Cas 540. 

S. 21-A— Application under S. 21-A filed within 

time but legal representative of one of parties not 
brought on record — Provisions of Civil P- C., apply 
and time can he extended under Limitation Act, S. 5. 
AIR (Vol 22) 1935 Lah 443. 

Ss. 21-A and 16— Decree ordering sale of pro- 
perty of agriculturist judgment-debtor — Proper 
course. 

Where a decree ordered sale of certain property 
for the realization of a debt, the objection that the 
judgment-debtor is an agriculturist and that the pro- 
perty cannot be sold cannot be raised for the first 
time in execution proceedings. 

A Court executing a decree cannot go behind that 
decree in execution proceedings. If there is a con- 
travention of 5. 16 by the decree, the proper course 
is to attack the decree itself and not a subsidiary 
order passed in execution. AIR (Vol 22) 1935 Lah 
443. 

S. 21-A — Trust is not member of agricultural 

tribe unless it is notified. AIR (Vol 22) 1935 Lah 274. 

S. 21-A — Where a decree is passed by a civil 

Court and the decree offends the provisions of S. 3 
(2) which fact is brought to the notice of the Deputy 
Commissioner, the only course open to the Deputy 
Commissioner is that under S. 21-A (2) which autho- 
rises him to move the higher civil Court for revision 
in accordance with the Act. AIR (Vol 21) 1934 Lah 
947 : 35 P L R 709 : 16 Lah 56 : 155 Ind Cas 615 
(DB). 

S. 21-A — House in abadi, whether land. 

A house in a village abadi is not ‘land’ within the 
meaning of the Punjab Alienation of Land Act and 
S. 21-A of the Act does not apply to the sale of such 
property. AIR (Vol 20) 1933 Lah 125 : 34 PLR 399 : 
142 Ind Cas 652. 

S. 21-A — Reference under — Interference with 

finding of fact. 

It is not open to the High Court to interfere with 
the Subordinate Judge’s findings of fact on a refer- 
ence under S. 21-A. AIR (Vol 17) 1930 Lah 775 (DB). 

S. 21-A — Revision petition — C. P. Code, O. 22. 

R. 11, docs not apply. 

Order 22, Rule 11 does not apply to application 
under S. 21-A, Punjab Alienation of Land Act, for 
revision of an order of the District Judge. AIR (Vol 
17) 1930 Lah 775 (Db). 

S. 21-A — Genuine dispute — Genuine dispute bet- 
ween the parties — Section dees not apply. 

The object of S. 21-A is to enable correction of 
decrees which on the face of., the record infringe the 
provisions of the Act, and the section would not apply 
to a case where there is a genuine dispute between 
the parties in the subject-matter of the suit. AIR 
(Vol 14) 1927 Lah 897 : 105 Ind Cas 632 : 26 P L R 
175. 

S. 21-A — Limitation — Alienation by widow — 

Subsequent compromise decree in 1919 — Revision by 
Deputy Commissioner — Barred — Act not contra- 
vened. 

The widow of a Gaur Brahman had sold her occu- 
pancy rights in land to some Rors, and after her 
death her reversioners sued for possession of the 
land. The suit resulted in a compromise, and the 
decree of the Civil Court was passed in 1919, the 
Deputy Commissioner applied in revision on 12th 
April, 1922. 

Held, the application is time-barred. Moreover it 
fails on the merits, as, even if the alienation by the 
widow contravened the provisions of the Land Alie- 
nation Act it is not explained in what way they are 
contravened by the*subsequent decree of Court. A1B 
(Vol 10) 1923 Lah 218 ; 85 Ind Cas 998. 
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S. 21-A— Nature of — Limitation. 

S. 21-A of the Punjab Alienation of Land Act is 
retrospective and a Deputy Commissioner can apply 
for revision of a decree passed before or alter the 
section came into force but he must do it within 
2 months of notice of the decree or order. 235 P W K 
1912 : 14 lnd Cas 330 (DR). 

S. 21-A — Application under — Limitation — Time 

spent in prosecuting application in wrong Court — 
Limitation Act, S. 14. 

The period of limitation for an application under 
Section 21-A by a Deputy Commissioner against a 
decree in contravention of Act XIII ot 1900 is two 
months from the date when the Deputy Commis- 
sioner is informed of a such a decree. S. 21-A of Act 
(XIII of 1900) provides only for applications to a 
Court competent to interfere with the first Court’s 
decree in appeal or reversion and time spent in pro- 
secuting such an application in a wrong Court cannot 
therefore be excluded.; the period ot 2 months, is 
not subject to the provisions of Ss. 4 to 25 of the 
Limitation Act. 200 P L R 1911 : 158 P W 1\ 1911 : 
11 lnd Cas 34. 

S. 21-A (1)— It is the duty of the Court to send 

the Deputy Commissioner as such a copy of his 
decree or order. 

Where a warrant for possession of the property in 
execution of the decree was sent to the Collector in 
the usual course and a subordinate in his office 
endorsed it to the Tahsildar : 

Held, that this was not an information which came 
to the knowledge of the Deputy Commissioner. AIR 
(Vol 22) 1935 Lah 274. 

S. 21-A (2)— M, a member of notified agricultural 

tribe selling in 1922, 28 marlas of land to G, a non- 
agriculturist without sanction of Deputy Commis- 
sioner — Consideration paid and possession delivered 
— In 1935, Deputy Commissioner declaring sale to be 
in contravention of Act and declaring alienation to 
take effect as usufructuary mortgage for 20 years 
from date of alienation — G's suit in 1937 against M 
for declaration that he acquired title by adverse pos- 
session and that he was not mortgagee— Suit compro- 
mised— G admitted to be owner of 7 kanals — Decree 
incorporating compromise passed- At date of decree, 
land in dispute not “land” within the meaning of 
Act : 

Held, that the compromise decree was nothing but 
alienation which was not contrary to Act. AIR (Vol 
28) 1941 Lah 369 : 43 P L R -164 ; : 197 lnd Cas 65. 

S. 21-A (2) — Revision, when lies. 

An application for revision is entertainable only it 
the order passed is contrary to any provisions of the 
Act. AIR (Vol 21) 1937 Lah 112 : 171 lnd Cas 926. 

— S. 21-A (2)— Revision under S. 21-A (2)— Limita- 
tion, when commences. 

An application for revision under S. 21-A (2) can 
1 be made within two months of the date on which 
the Deputy Commissioner is informed of the order 
which is alleged to be contrary to any provisions of 
the Act. It is not from the date on which the Deputy 
Commissioner makes up his mind that the order is 
illegal that the time is to count but from the date on 
which the order is brought to his notice. AIR (Vol 
r 24) 1937 Lah 112 : 171 lnd Cas 926. 

! S. 21-A (2) — Consent decree by civil Court in 

■ contravention of Act — Appeal, if lies. 

No appeal lies from a ennsent decree passed by 
^ Court in contravention of the Act but revision 

lies. Where, however, the Deputy Commissioner, 
l! after being informed, docs not move the High Court 
i { ^ n .der S. 21-A, sub-s. (2) within two months of such 

f* information, the High Court can pass an order suo 

ti motu. AIR (Vol 24) 1937 Lah 33 : 17 Lah 783 : 39 
P L R 60 (1) Ac 135 : 160 lnd Cas 956 (1). 


S. 21-A (2) — Collector’s knowledge of decree— 

Need not be acquired in any particular way. 

When the Collector has knowledge of the decree 
otherwise, it is not necessary lor him to have ac- 
tually seen it before taking action under S. 21-A (2). 
The knowledge in such cases need not he acquired 
in anv particular wav, e.g., bv seeing the original 
decree. 121 lnd Cas 729 : 30 P L R 497 ; A 1 R (Vol 
17) 1930 Lah 362. 

S. 21-A (2) — Effect on civil proceedings —Deci- 
sion of revenue authorities — Not binding. 

The Civil Courts are in no way hound by the 
decisions of the Revenue authorities in such a matter 
as the question where a particular person is a Koreshi 
or not. 3 L L J 489 : A 1 R (Vol 8) 1921 Lah 251. 

S. 21 -A (2)— Time prescribed for an application 

under — Whether Chief Court can extend. 

The Chief Court cannot extend the tune prescribed 
for an application under S. 21-A (2) of the Act. 
Obiter. It is doubtful whether a decree under S. 9 
of the Sp. Rel. Act w hich does not sett'e any ques- 
tion of title can be revised under S. 21-A Cl. (2) of 
the Punjab Alienation of Land Act. A I R (Vol 1) 
1914 Lah 87 : 7 P R 1914 : 135 and 153 P L R 1914 : 
23 lnd Cas 299. 

S. 21-A (2) — Consent decree — Alienation — 

Alteration of decree — Forum. 

An agriculturist sold his land to a non-agriculturist 
in 1879 but in the Revenue Records the transaction 
was described as a mortgage. The parties com- 
promised the litigation and the Court passed a 
declaratory decree whereby three-fourth of the land 
was treated as permanently alienated to the vendee, 
while the remanining one-fourth was released abso- 
lutely to the vendor 

Held, the compromise decree merely construed the 
sale deed of 1879 in accordance with the wishes of 
the parties and the compromise and the decree based 
thereon did not amount to an alienation by an agri- 
culturist to a non-agriculturist in opposition to the 
Alienation of Land Act. The proper Court for the 
Deputy Commissioner under S. 21-A (2) ol the Act, to 
apply to in the case of a consent decree, is the Chief 
Court. 

Quaere : It is doubtful whether the power to 
"Alter” a decree under S. 21-A (2) of the Act, also 
implies the power to set it aside especially when the 
decree is a consent decree and is not appealable 
under S. 96 (3), C. P. Code. 8 P R 1913 : 9 P L R 
1913 : 280 P W R 1912 : 16 lnd Cas 957 (DR). 

S. 21-A (2)— Sale under, recognised by Deputy 

Commissioner if can be interfered with by suc- 
cessor. 

A sale under S. 21-A (2) once recognised by a 
Deputy Commissioner cannot be interfered with by 
his successors iu olfice except on proof that the 
former had not full knowledge of the facts or was 
mislaid. 

A knowledge of such sale by one Deputy Com- 
missioner is knowledge of his successor in olfice. 
132 P W R 1911: 215 P L R 1911 : 11 lnd Cas 273. 

S. 23. 

— S. 23 — Whether refers to appeal or revision. 

Section 23 does not refer to only appeal or revision 
and presumably the section is intended merely to 
confer concurrent jurisdiction on higher Revenue 
Otficers to grant or withhold sanction. AIR (Vol 26) 
1939 Lah 520 : 41 P L R 467 : 186 lnd Cas 332. 

Ss. 23, 19— Sanction granted by Deputy Com- 
missioner under S. 3, if can be cancelled by Finan- 
cial Commissioner. 

Reading together the provisions of Ss. 19 and 23, 
along with those of S. 6 it is clear enough that the 
Deputy Commissioner and the higher officers, who 
have Deen empowered to act under the Act must be 
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looked upon as ‘Revenue officers’, within the f mean- 
ing of S. 6. His proceedings, there ore, will be 
subject to the provisions in Chap. II relating to 
appeal or revision by higher Revenue Officers. 

Consequently, where the Deputy Commissioner 
grants sanction under S. 3 the order cannot be 
deemed to be final merely because revocation of the 
sanction by higher authorities would involve upset- 
in;' of titles and consequent inconvenience and un- 
certainty. The Financial Commissioner or any other 
au’horitv has power to set it aside. A I R (Vol 26) 
193V) L ah 528 : 41 P L R 467 : 186 Ind Cas 332. 


cannot nullify Amending Act by resorting to S. 2 of 
Act of 1899. A I R (Vol 28) 1941 Lab 279 : 43 P L R 
344 : I L R (1442) Lab 3S6 : 198 Ind Cas 744 (DB). 

S. 2 — For the applicability of the Arbitration 

Act in the Punjab, it is necessary under S. 2 that a 
specific mention should be made of it in the agree- 
ment. A l R (Vol 20) 1933 Lah 173 : 145 Ind Cas 

129 (DB). 

PUNJAB BORSTAL ACT (11 of 1926). 

Minor associating with habitual offenders — If 


S 25. 

s*. 25— Revenue Court Circular No. 39 issued by 

Revenue Commissioner has no force of law and does 
not bind Civil Courts. AIR (Vol 30) 1943 Pesh 24 : 


benefit denied. 

A minor boy cannot be denied the benefit of the 
provisions of the Punjab Borstal Act simply because 
he associated with habitual criminals. A I R (Vol 15) 
1928 Lah 496 : 29 Cri L J 359 : 10 A I Cr R 16 : 108 


i.wi r' l fiQ 


206 Ind Cas 137 (DB). 

S 60 

. oi) Scope of — Punjab Alienation of Land Act 

(13 of 1900) overrides S. 60 of the Provincial Insol- 
vency Act. 

An act done by the Receiver in pursuance ol the 
authority which he derives from the order of adjudi- 
cation, is nothing but an enforcement of the order of 
adjudication and sale ol land belonging to a member 
of a notified agriculturist tribe is subject to provi 
sions of S. 16, Punjab Alien .tion of Land Act. AIR 
(Vol 17) 1930 Lah 1034 (DB). 

S. 60— A Receiver in insolvency in whom the 

property of a member of a notified agriculturist tribe 
has become vested, does not posers power t > sell his 
land to another agriculturist. AIR 1928 Lah 734 and 
119 Ind Cas 730, Diss. from. AIR (Vol 17) 1930 Lah 
1034 (DB). 

PUNJAB ALIENATIQN OF LAND (SECOND 
AMENDMENT) ACT (10 of 19 8) 

Act which is ultra vires so far as retrospective 

does not admit of classification of particular cases 
on which Act may happen to operate. 

The Punjab Alienation of Land (Second Amend- 
ment) Act, 10 (X of 1938, which is ultra vires so far 
as it operates retrospectively but valid as regards 
future transactions does not admit of severability by 
a classification of the particular cases on which the 
Act may happen to operate, involving an inquiry into 
the circumstances of each individual case. There are 
no words in the Act capable of being so construed 
and such a course would in effect involve an amend- 
ment of the Act by the Court, a course which is 
beyond the competency of the Court. AIR (Vol 29) 
1942 F C 38 : I L R (1942) Lah 643, Reversed; A l R 
(Vol 33) 1940 PC 60 : 73 Ind App 59 : 1946 Mad 
W N 166 : 50 Cal W N 429 : tl946) 9 F L Jour 41. 

. Government of India Act, 1915, *-s. 292, 293, 

298 — Punjab Act X of 1938, if ultra vires under 
S. 292. 

The Punjab Alienation of Land (Second Amend- 
ment) Act is not ultra vires of the Punjab Legislature 
on the ground that it offends against S. 292, Govern- 
ment ot India Act. AIR (Vol 28) 1941 Lah 182 : 43 
P L R 198 : 195 Ind Cas 17 (FB). 

PUNJAB ARBITRATION AMENDMENT ACT (1 
of 1911). 

The Arbitration Act, IX of 1899. which has been 

made applicable at Lahore also, is subject to the pro- 
visions of the Punjab Act, I of 1911. AIR (Vol 21) 
1934 Lah 652 : 45 P L R 482 : 152 Ind Cas 135 (2) 
(DB). 

S. 2. 

S. 2 — As result of Amending Act (l of 1911), 

Arbitration Act (9 of 1899), is not in force in proprio 
vigore in local areas in Punjab to which it is exten- 
ded by notification. In such areas. Arbitration Act 
(IX of 1899), governs only those agreements which 
make express provision that it shall apply. Parties 


PUNJAB CANAL AND DRAINAGE ACT (8 of 
1873). 

_S. 10. 

S 10 (4)— “Authorised distribution” — Whether 

it includes internal distribution. 

“Internal distribution” in a village by the village 
community is not an authorised distribution within 
S. 70 (4) as it is not formally approved or sanctioned 
by any canal authority where they have merely 
accepted the distribution made by the villagers and 
disturbing the arrangement of the village community 
does not justify conviction. A 1 R (Vol 7) 1920 Lah 
317 : 1 Lah 604 : 60 Ind Cas 59 (DB). 

— S. 20. 

Ss. 20 and 23 — Permanent right of irrigation. 

Canal authorities cannot con'er permanent right of 
irrigation on a person without proceeding either 
under S. 20 or 23 of the Act. AIR (Vol 6) 1919 Lah 
119 : 177 P W R 1918 : 50 Ind Cas 299. 

— S. 32. 

S. 32-(e) — Use of water couse for irrigation — 

Agreement to pay compensation to owner — Effect 
and validity 

An agreement to pay compensation to the owners 
of a water course for the use of the same for irriga- 
tion amounts to a sale of canal water and is not per- 
missible without the consent of the Superintending 
Engineer, except in the circumstances contemplated 
in S. 32 (e) of Act VIII of 1873; such an agreement is 
contrary to public policy and cannot be enforced by 
the Court. 8 P R 1913 Rev : 216 P L R 1915 : 22 
Ind Cas 398. 

_S. 47. 

S. 47 — Payment of dues by Lambarder — Interest. 

A lambarder paying canal dues Lom his pocket is 
entitled to collect the same with interest from subor- 
dinate Zamindars including muafidar. AIR (Vol 3) 
1910 All 223 ; 32 Iud Cas 556. 

— S. 70. 

S. 70 (4) — “Authorised distribution” — Meaning 

of — Private arrangement — Civil remedy. 

The “authorised distribution” in S. 70 (4) means 
distribution expre sly made by the canal authorities: 
and any further distribution between a landlord and 
his tenant is a matter of private contract which only 
entitles a tenant to bring a civil action. 217 P L R 
1913 : 14 Cri L J 281 : 21 P W R 1913 Cr : 19 P R 
1913 Cr : 19 Ind Cas 713 (DB). 

PUNJAB CANAL COLONY. 

See Grant — Crown Grant. 

PUNJAB CHIEF COURT CIRCULARS. 

Circular No. 849-G of 15-2-1900— Ultra vires. 

The Chief Court Circular No. 849-G of 15-2-190* 
is ultra vires as it is opposed to the Civil P. C. To© 
circular should be adopted in cases of criminal acci*" 
sations against public servants. 4 P W R 1910 Cr • 
11 Cri L J 205 : 5 Iud Cas 714 (DB). 
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PUNJAB CHIEF COURT CIRCULARS, RULES 
AND ORDERS. 

— Vol. 1, Page 99. 

— — Vol. 1, Page 99 — Condition for reducing interest 
—Undue influence. 

Before any reduction can be allowed on the rate of 
interest under the Punjab Chief Court Circulars. 
Vol. 1. page 99, undue intluonce must be proved to 
have been exercised. A I R (Vol 14) 1927 Lah 5 36 : 
102 Ind Cas 707 (DB). 

—Vol. 3, Ch. 1. 

Vol. 3, Ch 1, Rr. 4 (ii) and 4 (iv)— -Time required 

for copies — • Copying agent — Not agent of Court — 
Time taken not allowed for limitation purpose. 

The Copying Agency cannot be regarded as other 
than an agent of the applicant and is not an agent of 
the Court. Time spent by the Copying Agency in 
getting the estimate and putting in the application 
should not be allowed to tr.e applicant. A l R (Vol 
15) 1928 Lah 16 : 28 P L R 605 : 104 lad Cas 580. 

PUNJAB CHIEF COURT RULES 

— Rules and Orders, O. 57, R. 2 (1). 

The security under R. 2 (l) is for the performance 
of the order which is sought to be revised within a 
reasonable time, it should be limited to the security 
demandable under the rules of the Court, no matter 
in what terms the security is worded. The liability 
of the surety is not more extensive then that of the 
judgment-debtor and it does not arise until the 
decree-holder fails to satisfv the decree by sale of 
the property. 66 P R 1909: 99 PWR 1909:134 P L R 
1909 : 2 Ind Cas 959 (DB). 

— R. 30. 

Rr. 30 (3) and (4)— Pre-emption suit.— Pleader’s 

fee -Method of calculation. 

Pleader’s fees. in a suit for pre-emption should be 
calculated under Cl. (4) and not under Cl. (3) of 
R. 30 i. e., with reference either to amount decreed 
or according to the valuation of the suit, or accord- 
ing to such sum not exceeding the valuation, as the 
Court thinks reasonable, and fixes with reference to 
the importance of the subject of dispute- 149 P L R 
1911 : 192 P W R 1911 : 10 Ind Cas 38. 

—Vol. I, Chap. 20, R- 35. 

' ol. I, Chap. 20. R. 35 — Petition-writer con- 
victed as tout is unfit to act as petition-writer. 

If a man who is a petition- writer is convicted ol 
being a tout, he is, by reason of improper conduct in 
the discharge of his duties as a petition-writer, unfit 
to practise as such as contemplated by R. 35, Peti- 
tion Writers’ Rules. A I R (Vol 30) 1943 Pesh 54 : 44 
Cri L J 582 : 207 Ind Cas 135. 

-Vol. 3, P. 81, R. 3. , , , , 

— (Vol. 3, F. 81) Rr. 3 and 4 — Pleader s fees — 

Injunction, sui. for. 

_ The Pleader’s fee in a suit for an injunction is not 
left to the pleasure of the Court but should be 
calculated according to the valuation of the suit or 
according to such a sum not exceeding the valuation 
as the Court shall think reasonable under the rules. 
A I R (Vol 7) 1920 Lah 398 : 165 P R 1919 : 54 Ind 
Cas 905. 

PUNJAB COLONIZATION OF GOVERNMENT 
LA\DS ACT (5 of 1912) 

— — Grant of proprietary rights to tenant — Condi- 
tion against alienation — Validity — Crown Grants 
Act S. 3. „ • 

The executive authority cannot lawfully super-im- 
pose upon the grant of proprietary rights to a tenant 
a condition that the land should not be alienated 
during the tenure of the grantee "without the con- 
currence ol the reversioners*’. It is not comnetent for 
the executive authority under the form of granting 
proprietary rights to grant something very different 


and to create an estate of a kind unknown to the 
law. 

For the result of a grant with such a condition is 
to deprive the grantee ol proprietary rights ol an 
essential right ol property, viz., trie free power of 
deposition, and moreover to letter it not by an 
absolute bar against alienation nor by such a bar 
except with the consent of a particular person, but 
by a bar against alienation "except with the concur- 
rence o. the reversioners”, a body of person presum- 
ably altering from time to time and perhaps at no 
time easily ascertainable. 

There is no justification for such a condition in the 
Colonisation of Government Lands Act or any Rules 
made thereunder. Nor is such a condition justified by 
S. 3 ol the Crown Grants Act. A l R (Vol 35) 1943 
P C 33 : 74 1 A 319 : l L R (1947) Lah 74 L : 61 L W 
14S : 1943 M \V N 124 : 50 P L R 2d : (1948) 1 MLJ 
206. 

— S. 10. 

S. 10— Scope — Conditions of valid tenancy — 

Absence of statement ot conditions in writing and 
allotment — No p rssession given — Effect — Default 
by tenderer — Detention under S. 69, Land Revenue 
Act— Legality. 

Under S. 10 of the Punjab Colonization of Govern- 
ment Lands Act, a statement of conditions is neces- 
sary to be issued by the Provincial Government if 
any land in a colony is to be granted to tenants, and 
it is only alter such statem nt has b en issued that 
the Collector is authorised to allot land to any person 
and to declare by an order in writing the conditions 
governing the allotment. 

So long as this is not done and possession of the 
land is not transferred with the permission of the 
Collector, a person cannot he deemed to be a tenant 
at all, within the meaning ol the Act, although such 
a person has made a tender. In case ol delaull of 
payment by t lie tenderer under such circumstances, 
the provi:ions of S. 69 ol the Land Revenue Act 
cannot be invoked under 5. 28 ol the Colonisation of 
Government Lands Act. 

Even il recourse is to be had to S. 6 ) of the Land 
Revenue Act, the Collector has first to k*a>e out tne 
lands once more and then recover the deficiency in 
rent, if any, and to impose any penalty. Tncu if there 
is default, in payment, the defaulter may be detained 
under S b9 of the Land Revenue Act. But when 
those steps are not taken . detention under that sec- 
tion is altogether illegal. (L947) 23L Ind Cas 352 : 
48 Cri L J 772 (DB). 

.S. 10 — Original allottee before acquisition of 

occupancy rights and his successors are tenants. 
A l R (Vol 17) 1930 Lah 474 : LL Lah 232 : 127 Ind 
Cas 566, Overruled. AIR (Vol 26) 1939 Lah 419 : 1LR 
(1939) Lah 385: 42 P L R 358 : 184 ind Cas 286 (FB). 

S. 10 Grant of land — Death of grantee before 

payment of instilments — Pa> merit by widow — 
Ownership — Accretion to estate or self acquired 
property of widow. 

A obtained a grant of land as a tenant under the 
Act. His son B completed the live years term of 
tenancy required to get the right to purchase the 
land and paid the first instalment in 1907. B died in 
1908, and mutation was effected in favour of his 
widows with the remark that they had only a life 
estate. 

The widows paid the subsequent instalments and 
an order wa> made in 1917 when the last instalment 
was pjid stating that full proprietary rights were 
granted. One ol the widows subsequently alienated a 
portion of the land and the daughters of the co- 
widows instituted a suit lor a declaration that the 
sale was not binding on them : 

Held, that the proprietary rights whether acquired 
by the widows or by B or by them jointly, were an 
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accretion to the estate left by B; the widows had 
only a life-estate in the same and the plaintiffs had, 
therefore, a locus standi to maintain the suit. A 1 R 
(Vol 19' 1932 Lah 144 : 134 Ind Cas 1117 (DB). 

Ss. 10, 36— Grant of land —Power of Government 

— Jurisdiction of Civil Courts. 

Under S. 10, the Local Government has power to 
allot Government lands to any person on any condi- 
tions it may think fit and under S. 36 of the said Act, 
Civil Courts have no jurisdiction to take cognizance 
of the manner in which the Local Government exer- 
cises such power. A 1 R tVol 18) 1931 Lah 270 : 32 
P L R 200 : 12 Lah 5 : 134 Ind Cas 291 (DB). 

— S. 13. 

S. 15 — Presumption by Collector. 

A purchaser under the Punjab Colonization of 
Government Lands Act becomes a full owner. If 
there is breach of the conditions of sale, the Collector 
should file a suit in a Civil Court. The resumption by 
the Collector is illegal. (1940) 42 P L R 529. 


S. 15 — Suit for declaration of title as co-purcha- 
ser and for entry as such in Government records. 

Though a subsequent transfer by a person who has 
purchased land auctioned by the Government under 
the Punjab Colonization of Government L ands Act 
would be void, a suit by another person for declara- 
tion of title on the basis of a prior agreement can be 
maintained but a declaration to the effect that the 
plaintiff is entitled to get his name also entered in 
the records along with the defendant cannot be 
granted where the Government is not a party inas- 
much as the entering of the name of the plaintiff as 
a co-purchaser is a matter for the Government to 
decide. (1932) 138 Ind Cas 268 (Lah). 

— S. 17. 


. S. 17 — Order of Collector giving chiragah land 

in exchange — Appeal — Locus standi of settlers of 
chak. 

W here by an order of the Collector chiragah land 

■ l i a . s )cen Siven in exchange, all the settlers 

in the chak have lo.ms standi to appeal against that 

order. (1947) 20 L L T 36. 

— S. 18 . 

W-Wheie the interest in the land cannot be 
attached and sold under S. 18, a Receiver can be 
appointed under S. 51, Civil P. C., to liquidate a 

W 66 A 1 ? 6 , P rofits of the land by granting a 

le IKl R (Vol 29) 1942 Lah 12b : 44 P L R 74 : 
ILR (1943) Lah 1<9 : 201 Ind Cas 87 (DB). 

—S. 18— Appointment of Receiver. 

The words used in S. 60 Civil P. C. are the same 
as those used in S. 18. It follows that if a Receiver 
can be appointed under S. 51, Civil P. C., although 
e property is not liable to attachment or sale by 
reason of S. 60 of the same Code, similarly a Receiver 
can be appointed in a fit and proper case to liquidate 
decree, afthough the lands or rather the interest in 
e lands cannot be attached or sold by reason of 

177 Ind Cas 410? ^ 1938 ^ 458 : 40 P L R 303 : 

-S. 18 — In execution of money decree to recover 
rents of an occupancy holding to which S. 18 prohi- 
biting attachment and sale applies, a Receiver cm hr* 
appointed under S 51 (d) for a period of sev en years 
which is a period for which the property can hp 

175 Ind CasTl 01 24 ' 1937 L “ h 738 L R 

TnSSdS ,n S!h°S ‘or 


(Vol 24) 1937 Lah 393 : 39 P L R 718 : 173 Ind Cas 
218. 

S. IS — Protection from attachment and sale — 

Transfer of colony land— Whether act of insolvency. 

Section 18 protects an interest in colony laud from 
attachment and sale by a Civil Court or in insolvency 
proceedings. Where the transfer of interest in certain 
colony land took place within three months of a peti- 
tion to adjudicate the transferor as insolvent and the 
transfer was effected by him for not being required 
by the colonization authorities to take up his resi- 
dence in the colony, the transfer cannot be said to be 
with intent to defeat or delay his creditors. On the 
basis of such transfer, no act of insolvency can be 
said to be committed as required by S. 9 (1) (c), Pro- 
vincial Insolvency Act. AIR (Vol 21) 1934 Lah 507 : 
148 Ind Cas 832. 

— S. 19. 

1. Delegation of authority. 

2. Agreement between parties. 

3. Scope and applicability. 

4. Transferred or charged. 

5. Without consent. 


1. Delegation of authority. 

Ss. 19, 3 - When the Commissioner by letter, em- 
powers “the Collector of a District” to sanction sale 
under S. 19, “the Collector” does not include the 
Settlement Officer with powers of a Collector. AIR 
(Vol 25) 1938 Lah 244 : 181 Ind Cas G24 t,DB). 

S. 19— Sanction for sale of land. 

Where the Commissioner, by a letter, authorises 
the “Collector of the District” to give sanction for 
sale of land under S. 19, the letter of the Commis- 
sioner can only be taken to authorise the Deputy 
Commissioner of the District to sanction sales under 
S. 19 of the aforesaid Act. AIR (Vol 24) 1937 Lah 
140 : 39 P L R 287 : 162 Ind Cas 557 (2). 


2. Agreement between parties. 

Ss. 19 and 36 — After death of widow, her land 
mutated by Collector in favour of collaterals— Suit by 
daughters of widows for declaration that mutation 
was wrong — Compromise among parties dividing 
land without consent of Collector : 

Held, that compromise was void under S. 19 and 
Civil Court s jurisdiction to pass decree on basis of 

S939 P L a h iS 365 tt ; 41 pTr 889^ ^ ^ A ‘ R (V ° l 26) 


righ^ 7 Validity. eCment *° mulation of Proprietary 

™ ere f agreement to have mutation effected in 

l * * °f th .j proprietary rights does not make the 

agreement void under S. 19 : 

t f hat , the agreement was merely a recital of 

*uVo ^u fa< L tS j-3 ad 11 C ld not by itself dedare any 
rights which did not previously exist and also that it 

r,? gree u ment L to ? nter mutation of the proprie- 
Y ^hts when they have been acquired and that 

fVnl n , 0t re 9u»re registration. AIR 

(Vol 23) 1936 Lah 576 : 165 Ind Cas 156. 

Ss. 19, 21 (a) — Widow allowed to succeed as 
occupancy tenant -Her power* of alienation. 

c n f, Wh °f I J t n o graDte(J occupancy rights in a 
square °fl an d by Government died in 1897 and was 
succeeded by his son B who died in 1898, Govern- 

rights* ' ° Wed A S wi d°w to succeed to the occupancy 

Held, that the act of the Government in allowing 
become an occupancy tenant amounted to 
lnB , to h er the occupancy tenancy. In these 

wKn sbe must be treated as a person to 

wnom the tenancy was first allotted by Government 
uccession to whom would now be governed by 
• ’ ^ a ' °1 Act ^ eff 1912, and her right of alienation 

hus restricted only by the provisions of S. 19 of 
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the Act, that is, the sanction of the Commissioner is 
necessary to validate a gift made by her. Where this 
has been given, the revet sioners of her husband have 
no locus st mdi to contest it. Mil (Vol 2d) 1936 Lnh 
349 : 37 PLll 797 : 16 Lnh 252 : 16L lnd Cas 974 (1) 
(DB). 

S. 19 — Personal grant for rendering military 

service. 

Where the grant made is purely personal and for 
rendering military service to the Crown, the grantee 
cannot introduce strangers with himself to share the 
grant and any agreement admitting rights of others 
to share the grant is illegal. Alii (Vol 22) 1935 Lah 
739 : 17 Lah 33 : 3S PLll 292: 161 lnd Cas 201 (DB). 

S. 19 — Applicability and scope. 

With Collector’s sanction, G buying in 1917 ten- 
ancy on horse-breeding terms. Prior to purchase, G 
making oral agreement with T and Q that they 
would advance half purchase- money of Rs. 10,000, 
pay half the outgoings and have possession of one- 
half of the land and receive one-half of the profits — 
Agreement void under S. 19 but parties legally 
observing it for several years and in 1922 G execu- 
ting formal written document in which, after reci- 
ting the earlier transaction of 1917, expressly making 
agreement to the effect that the enjoyment of the 
lands should continue as before but in case of a 
breach, it was provided that he and after his death, 
his children should pay the sum of Ks. 10,000 to 
other parties to the agreement — G’s son obtaining 
order ejecting T’s sons — Latter suing to recover 
Rs. 10,000 : 

Held, that agreement of 1922 was not illegal even 
if by provisions of S. 19, it was void- Hence, even 
apart from express provision to pay Rs. 10,000 the 
sum originally advanced, viz., Rs. 5000 would be 
recoverable. 

Held further that the profits received could not he 
set off against the sum advanced. AIR (Vol 20) 1933 
Lah 291 : 145 lnd Cas 163. 

S. 19 —Auction of Government land— Agreement 

to purchase jointly without bidding against each 
other — Validity - Breach of agreement — Right to 
recover money contributed — Contract Act, S. 23. 

An agreement between several persons to purchase 
land jointly at an auction held under the Act without 
bidding against each other is not opposed either to 
the provisions of S. 19 of the said Act or to public 
policy, and a person who has paid money to the 
actual bidder in pursuance of such an agreement is, 
therefore, entitled to recover the amount paid by 
him if the latter refuses to perform his part of the 
agreement. AIR (Vol 19) 1932 Lah 32 : 32 PLll 879: 
134 lnd Cas 101. 

3. Scope and applicability. 

S. 19 — Agreement between parties prior to 

acquisition of colony land that they should be its 
joint owners — Validity. 

Where prior to the acquisition of colony land it is 
agreed between the parties that they should he joint 
owners of that land, that land, though entered in the 
name of one of them, vests in all the parties to the 
agreement from the very beginning, and the agree- 
ment is not hit by S. 19 ot the Colonization of 
Government Lands Act. AIR (Vol 37) 1950 Lah 54 : 
Pak L R (1949) Lah 595. 

S. 19 A and B agreeing that former should bid 

at Government auction lor both and that land so 
purchased should be treated as joint - A obtaining 
land and recorded as tenant— B’s suit to enforce title: 

Held, that the objection under S. 19 was not main- 
tainable — B became tenant when land was purchased. 
AIR (Vol 25) 1938 Lah 721 : 182 lnd Cas 220 (DB). 

S. 19— Transfer, what is. 

Section 19 forbids the transfer of tenancy rights by 


a Government tenant in favour of a third party 
without the sanction ot the Commisboner or other 
ollicer appointed by him. Rut the section has no ap- 
plication to an agreement to sell t lu* land alter t he 
proprietary rights have been conlenvd by Cm- Tu- 
rnout. In such a Cast*, the transaction purports to !>>■ a 
sale not in praesenti ol the tenancy rights but in 
future. AIR (Vol 22) 1935 Lah 181 : 37 PLll 5.3 : 155 
lnd Cas 437 (DB). 

S. 19 — Invalid transfer —Void as between parties 

also. 


A transfer prohibited by S. 19 is void, not only as 
against Commissioner, blit also as between the 
parties to the transaction. (Obiter.) AIR tVol 17) 
1930 Lah 835 (DB). 

S. 19 Agreement to transfer future proprietary 

rights— Valid. 

A present agreement to transfer the proprietary 
rights as soon as acquired does not contravene the 
provisions of S. 19. AIR (Vol 11) 1921 Lah 5 >7 : 72 
lnd Cas 1032 : 6 LLJ 446 (DR). 


S. 19 — Will of occupancy — Validity. 

Where an occupancy tenant devised his occupancy 
land prior to the Act but acquired proprietary rights 
alter the Act held, that the Will was not invalid 
under S. 19 of the Act. AIR (Vol 7) 1920 Lah 233 : 
1 Lah 500 : 59 lnd Cas 513 (DB). 

Ss. 19, 14, 15 — Passing of proprietary rights to 

tenants on payment of the fitst instalment — Small 
balance due — No hindrance to possession. 

If a tenant under the Government Tenants Act, 
paid the purchase money by instalments lor the 
acquisition of proprietary rights under the terms of 
Cl. 17 of the statement of conditions applicable, he 
gets proprietary rights on the payment ol the first 
instalment. Section 14 of the Colonization Act. 1912 
prevents S. 15 of that Act from operating with re- 
trospective effect and the latter section does not 
deprive the instalment purchaser of a right ol pro- 
perty already acquired because there was a small 
balance ol interest still due from the tenant to 
Government. 2 PWR 1916 Rev : 32 PLR 1917 : 36 
lnd Cas 125.- 

4. “Transferred or charged.” 

S. 19 — Charge not creating any interest in land 

— If falls within prohibition. 

The word “charge” appears to have been used 
in S. 19 of the Punjab Colonization of Government 
Lands Act to denote an encumbrance in the general 
sense of the term, but it is not every encumbrance 
which falls within the prohibition but only such 
encumbrance as can he brought within the meaning 
of the expression “other private contract” construed 
ejusdem generis with “sale, exchange, gift, will, 
mortgage” and “sub lease.” 

A mere charge which does not create any interest 
in the land charged, does not satisfy the necessary 
condition tor falling within the prohibition, and is, 
therefore, not voia under the section. AIR (Vol 37) 
1950 Lah 54 : Pak L R (1949) Lah 595. 

S. 19— Transfer, what is. 

Where a bona fide dispute had arisen between the 
parties on the death of an occupancy tenant and a 
family arrangement was arrived at whereby the 
entire lands were taken by the brother of the deceas- 
ed and the widow was given maintenance allowance: 

Held, that there was reallv no transfer within the 
meaning of S. 19. AIR (Vol 22) 1935 Lah 638 : 160 
lnd Cas 21 (DB). 

S. 19 — Government tenant agreeing to wipe off 

indebtedness by giving possession of part of land to 
plaintiff. 

The essential part of an agreement between the 
parties was that the defendant admitted that he was 
indebted to the plaintiffs and agreed to wipe off that 
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indebtedness by giving possession of a part of the 
iatid, the tenancy of which had heen granted to him 
by the Government and the income of that land was 
fixed at Rs. 300. On failure ol the plaintiffs to realize 
the income ol the land due to the action of defen- 
dant, the latter agreed to pay him Its. 300 a year : 

Held, that according to the recitals i « < the agree- 
ment, the relationship betwt en the parties was that 
ol a creditor and a debtor and in t ol a landlord and a 
tenant, and the agreement could not be deemed to 
be void under S. 19. AIR (Vol 21) 1934 Lab 857 : 35 
PLR 575 : 153 Ind Cas 388. 

S. 19 — Transfer contemplated, what is not — 

Agreement that one should bid at Government auc- 
tion for all— Tenancy in name of bidder — Rights of 
otheis— 11 result of transfer. 

Defendant entered into a contract w ith the plain- 
tiffs w hereby he was to bid at an auction held by the 
Government for the sale of certain land, and the land 
if purchased was to he treated as the property of all 
the parties. Accordingly the land was purchased, 
and as the price was settled lobe paid by instalments, 
the defendant was recorded as the tenant ol the land. 
Plaintiffs brought a suit to enforce their right to the 
land w hich was resisted on the ground that the inter- 
est of a tenant was not transferable under S. 19, 
without the consent of the Commissioner. 

Held, that the transaction under consideration can- 
not be regarded as a transfer as contemplated in 
S 1J of the rights of a tenant so as to require Com- 

oo'e S /*rVi IC " rs P er,n ‘ s sion. A 1 R (Vol 17) 193 0 Lah 
83 d (DB). 

— S 19— Promise to pay half produce or money 

Wo transfer of tenancy rights. 

When all that the tenant executant of agreement 
die was to agree, for consideration received, to pay 
halt of the produce of ce.tain lands, and if he failed 
to pay the produce to pay a sum of money annually, 
Held, the agreement did not transfer any of the 
tenancy rights nor can they be said to create a charge 

ft M3&® ll) Lah 14y : 72 lnd “ 

5. Without consent. 

SF7ons , id^tt e n WithOUt sanct * on — Legality — Refund 

wUh2!? l, f| y clearly lays down that sale effected 
without the necessary sanction will be void and the 

(Vol 9 e I? e i OQ5 n ,l L d , S* re * UI,d of consideration. AIR 

557 (2* 193 ' Lah 146 : 39 PLR 237 : 162 lnd Cas 
—_S. 19 Defendant who was a tenant of Govern- 

the G^ernm gl, l g M d without previous sanction of 

eierted Rv T n ~ Mort gagee who was in .possession 
ejected by Government — Suit by mortgagee lor the 
consideration paid to the tenant : ^ 

Held, that the parties knew that the sanction was 

tht y did not know that the coitract 

at l par V e t’ howe ver. discovered the fact 

at a later stage and hence, S. 65, Coi.tiact Act was 
applicable. AIR (Vol 22) 1935 Lah 401 DB) 


S 19 _ Agreement to share with brother 

I) A 111 \ f I 


Without consent-Void. 

Rifhrofk* 1 ? 61 ' 1 a Covernment tenant admitting 
his brother to a share in his tenancy, without thi 

Snder S 5 the Commissioner 

Cas 268 fi V . ol f 13) i 920 Lah 9 * Ind 

ws Zbo . 6 Lah 536 : / LL J o48 : 26 PLR 722(DB). 

■ S. 20# 

S. 20 — Grant pf land to B — B entered as non- 

ol SZ &Z7& -ZsuZLoCZu aletmeDt 


One B was granted certain land, and under the 
conditions of the grant, be was entered as a non- 
occupancy tenant of the land but had a right to 
acquire, iirst, the occupancy tenancy and, later, pro- 
prietary rights at stated periods in accordance with 
the conditions of the grant. On his death as a non- 
occupancy tenant, his heir, an unmarried daughter 
II, acq lirtd occupancy rights in the land soon after 
her NiicCession. 

H married and thereupon B’s collaterals applied to 
the revenue authorities lor mutation. This was not 
granted on the ground that as collaterals they could 
not claim greater rights in the colony land than they 
enjoyed under the provisions of S. 59 in their home 
districts. H continued in possession as occupancy 
tenant. The collaterals then filed a suit for posses- 
sion on the basis ol inheritance. During pendency of 
the suit, H acquired proprietary rights in the land : 

Held, that II could only succeed under S. 20, cl. (c) 
and her right under that clause extended only up to 
the time of her death, marriage or loss of the rights 
under the provisions of the Act H could not, there- 
fore, aft.-r her marriage, continue to be an occupancy 
tenant of the land invested with the privilege of 
acquiring proprietary rights therein. 

I he statute put an end to her rights and the deci- 
sion of the Financial Commi'Sioner could not alter 
the position inasmuch as, it went clearly against the 
provisions of the Act. No revenue authority could 
keep the lights alive which once had been terminated 
by the statute. 

Proprietary rights could he conferred only on a 
per on who was legally enjoying the status of an 
occupancy tenant and, as If nad been divested of this 
status on account of her marriage and was not in 
enjoyment thereof at the time when she was said to 
have acquired proprietary rights, the act of the re- 
venue authorities in conferring proprietary rights on 
her was ultra vires, and she could not defeat the 
claim of the collaterals. 

Held also, the plaintiffs, if successful, will obtain 
possession of the land, not as absolute owners, but as 
occupancy tenants, as the subsequent acquisition of 
the occupancy rights by H would enure to their 
benefit. In these circumstances, II would clearly be 
entitled to the refund of any sum or sums that she 
may have paid to the Government to acquire occu- 
pancy or proprietary rights in the land in suit. 

It, on the other hand, the plaintiffs fail, the acquisi- 
tion of proprietary rights by H will notbeafheted 
in any manner, and the vendee from her will acquire 

?5c? bs ?<l U p% t, n ,e o in T t t e J ai 1 ,d : AlR (Vol 24) 1937 Lah 
178 (DB) P L R 3 : 1 L R ^ J3? ) Lah 220: 170 lnd Cas 

S 20 -Will in favour of adopted son— Mutation 


, 1 . v ... - JUI1 AltUdUOll 

based on — Will and adoption not proved De- 

claratory suit by nephews -Maintainable. 

W here mutation has been based on a will said to 
nave been executed by a deceased occupancy tenant 
in favour of an alleged adopted boy, and it is found 
that neither the will nor the adoption have been 

n ep he ws coming within the purview of 
b.ZU (d) are entitled to a declaration that the muta- 
tion sanctioned by the Revenue Officer will not affect 

1 98 F i ,^l V n rS, °QoWi^ htS - AIR t y °l 17) 1930 Lah 43 : 
iZ6 Ind Cas 833 (DB) 

S. 20 Death before Act — Succession governed 
by Custom and n»t by S. 20. 

Succession to a tenant who has died before the 
runjab Colonization of Government Act came into 
existence was governed by the custom prevalent 
among the parties and S. 20 of the above Act has no 
application in such a case as it provides for devolu- 
a tenanc y where, after the com-nencement of 
i i an 7^ r » igi , nal tenant dies - AIR (Vol 15) 1928 

475 (DB) : 107 Iud CaS 280 1 9 Lah 352 ; 29 P L R 
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-S. 21. 

S. 21 — There is no distinction between tenancies 

which come into existence on allotment and those 
which subsequently ripen into occupancy tenancies. 

A 1 R (Vol 2o) 1939 Lah 4L9 : l L R (1939) Lab 385 : 
42 P L R 358 : 184 Ind Cas 286 (FB). 

S. 21 — Applicability — Tenancy acquired by 

female — Mutation in name of male agnate — If 
amounts to nomination — Remedy — Not suit in Civil 
Court. 

Certain land was originally allotted to D who 
died before he had fulfilled the conditions of the 
grant. On his death the mutation was entered in the 
name of his widow K who later on acquired tenancy 
rights in the land. After her death mutation was 
sanctioned in the name of II who was brother of D. 
K’s daughter J sued for declaration that she was 
entitled to the said land. 

Held, that S. 21 (a) applied to the case and not 
S. 21 (b). The word used in the section was 
"tenancy” first allotted and not “land” first allotted. 
D was not the first tenant at all though he might 
have been the first abottee. The occupancy tenancy 
was first acquired by K alone and she was the person 
to whi'm tenancy was first allowed. K was a female 
and, therefore, S. 21 (a) applied and it was only for 
the Collector to nominate ner successor. Mere muta- 
tion by Collector in favour of a person could not be 
regarded as nomination. J’s remedy was before the 
Collector. AIR (Vol 17) 1930 Lah 474: 31 P L R 127: 
122 Ind Cas 566 (DB). 

S. 21 — Remedy of. 

On the death ot a female to whom tenancy was 
allotted, it is only for the Collector to nominate the 
successor, either out of her issue or from the male 
aguators of the person on account of \\h se services 
the tenancy was allotted to her. The legislature had 
expressly left it to him to nominate the successor of 
the deceased female tenant. 

The remedy therefore is by representation before 
the Collector and not by a suit in a civil Court. AIR 
(Vol 17) 1930 Lah 474 : 31 PLR 127 : 122 Ind 
Cas 566 (DB). 

S. 21 — Daughter’s rights — Daughter, after her 

mother, succeeds to self acquired property of her 
father — Might not forfeit by marriage. 

Under S. 2L (b), daughter is entitled to retain the 
property obtained by her father from Government 
under occupancy rights, because to the self-acquired 
property of her father who was the original grantee, 
she is the heir next to her mother and her rights are 
not liable to forfeiture on her marriage. AIR (Vol 17) 
1930 Lah 107 : 31 PLR 30 : 121 Ind Cas 132 (DB). 

S. 21 Scope — Rule of succession not laid down. 

Section 21, cl. (b), does not purport to lay down 
any definite rule of succession but merely indicates 
that the property is to be treated as the sell-acquired 
property ol the original tenant. AIR (Vol 16) 1929 
Lah 109 : 118 Ind Cas 64i (DB). 

S. 21 — Widow getting proprietary rights _ S. 21 

does not apply to her estate. 

Where a widow inheriting occupancy rights from 
her husband subsequently acquires proprielary rights 
in the land. Section 21 of the Punjab Act (V of 1912) 
ceases to apply to her estate. AIR (Vol 8) 1921 Lah 
315 : 4 L L J 290 (DB). 

S. 21— Death of tenant before the Act came into 

force — Paymmt of sums to Government for proprie- 
tary rights —Effect of. 

On the death of the tenant, the tenancy was 
mutated in the names of his son’s widow and his 
son’s son’s widow, who paid necessary sums to Gov- 
ernment for the acquisition of proprietary rights and 
the reversioners of the tenant sued for the property. 
Held, that the section did not apply owing to the 


death of the tenant before the Act came into lorce, 
and that the payment of sums to Government made 
them owners ol the land in their own right. A 1 R 
(Vol 1) 1914 Lah 509 : 8 l* R 1915 : 195 P 1, R 1915 : 
28 Ind Cas 441 (DB). 

Ss. 21 (a), 21 (b) — Succession 

The original tenant meant the first allottee and 

8. 21 (a) is restricted to those class ol cases where the 
Original allottee was a woman. So, where land is 
allotted to a person subjt ct to conditions issued under 
the Act and alter his death his widow acquires occu- 
pancy rights, the succession to the t( nancy alter her 
death would be governed by S. 21 (b) and not by 
S. 21 (a) : A 1 R (Vol IS) 1931 Lah 271 : 134 l ml Cas 

126 and A 1 R (Vol 17) 1980 Lah 474 : 11 Lah 2S2 : 

127 lud Cas 566, Overruled. AIR (Vol 26) 1939 Lah 
419 : ILK (1939) Lah 385 : 42 P L R 338 : 18 1 Ind 
Cas 286 (FB). 

S. 21 (a) — 11 who had acquired occupancy 

tenancy succeeded by l 7 — F dying without heirs pre- 
scribed by 8. 59. Ten mey Act — M, mother ol F, L 
grand mother ot F, widow of B and K, stepmother 
of F, mutated as persons originally entitled to 
tenancy — \1 remarrying and her share mu t a led 
equally between K and L— Death of K — Collaterals 
ot B claiming to be entitled to succeed to lv’s share 
Collector following decision of Commissioner pur- 
porting to sell proprietary rights to collaterals— Deci- 
sion of Commissioner reversed — Proprietary rights 
acquired by L — Suit by collaterals that they were 
heirs of K : 

Held, that S. 21 (a) did not apply — Invalid sale 
could not be ground for supporting collateral’s claim 
to oust person in possession. A I it (Vol 25) 1938 
Lah 877. 

S. 21 (a) — Land originally held by person as 

tahud khawahi tenant Occupancy nights conferred 
on his widow — Succession. 

Where occupancy rights have been conferred upon 
a widow in laud originally held by her husband as 
tahud khawahi tenant, she should be treated as 
person to whom the tenancy was first allotted and 
the succession to the occupancy rights held by her 
would be governed by S. 2L (a). It cannot be con- 
tended that tenancy was allotted to hi r on account 
of the services of either her husband or his lather. 

The fact of a person being the recipient of a lease 
and his continuance in possession as such is to render 
no service to the Crown. The word ’services’ as 
used in S. 21 (a) evidently refers to some sort of 
signal service rendered either in the Military or 
the Civil Departments or in any other way which 
may deserve the recognition of the Government. 
Consequently, the Collector is not empowered under 
the law to make a nomination from among the male 
agnates of either her husband or his father. 

His choice, in these circumstances, is confined 
under S 21 (a) to the issue of the female tenant to 
whom the tenancy is first allotted. He can make the 
choice of all the issues and is not enjoined to coniine 
his choice to one only from among this group. A I R 
(Vol 25) 1938 Lah 842 : L82 Ind Cas 209 (DB). 

S. 21(a)— A, who had been granted occupancy 

rights in a square of land by Government died in 
1897 and was succeeded by his son B, who died in 
1898. Government allowed A’s widow to succeed to 
the occupancy rights : 

Held, that the succession was governed by S. 21(a). 
AIR (Vol 23) 1980 Lah 349 : 37 P L R 797 : 16 Lah 
252 : 161 Ind Gas 974 (1). 

S- 21 (a) — Succession — Powers of Collector. 

Where the Collector has made a fresh giant in 
favour of a woman other than an original tenant for 
life or till marriage, it is for the Collector to nomi- 
nate her successor under S. 21, cl. (a) after her 
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marriage. AIR (Vol 21) 1034 Lah 321 : 36 PLR 213 : 
150 lnd Cas 927 (I) (DB). 

S. 21 (a) and tb) - Applicability — Gogcra Branch 

peasant grant — Succession. 

In the case of Gogera Branch peasant grants, where 
the person to whom land is allotted on abadkari 
terms dies before the expiry of 5 years and his widow, 
in whose name the land is mutated, acquires occu- 
pancy-rights therein, she does not acquire it in her 
own right, but as the representative of her husband 
and the succession would be governed by S. 21(b) and 
not by S. 21 (a). Section 21 (a) only applies where 
the first tenant of the land, that istosay the grantee, 
was the woman to whom the grant was made on 
account of her husband’s father’s son’s or brother’s 
services he having presumably died in the perform- 
ance of his dutv. 

Even if the succession were governed by S. 21 (a) 
in a case of this nature, the right to nominate the 
successor would rest with the Government. A I R 
(Vol 19) 1932 Lah 627 : 33 P L R;922 : 1 ;9 lnd Cas 
705 (DB). 

S. 21 fa) (b) — Widow succeeding to original 

tenant — Succession. 

Section 21 governs the succession to the tenancy of 
both tenants-at- will and occupancy tenants. A case 
where the widow has succeeded to the original 
tenant and grantee is governed by S. 21 (b). Conse- 
quently, in such a case, the succession goes to the 
person or persons who would succeed if the tenancy 
were agri ultural land acquired by the original tenant, 
the definition of such tenant as given in S. 3 of the 
Act being confined strictly to male grantees. 

But S. 21 (a) only applies where the first tenant of 
the land, that is to say, the grantee, was a woman to 
whom the grant was made on account of her hus- 
band, father, son or brother’s services, he having 
presumably died in the performance of his duty. 

The words ’first allotted’ in S. 21 describe the 
creation of the tenancy. AIR (Vol 19) 1932 Lah 412 : 
14 L 168 : 33 P L R 595 : 138 lnd Cas 306 (DB). 

S. 32. 

— — — S. 32 — Award not made rule of Court— Summary 
resumption under S. 32 cannot be'made. 

Section 32 cannot be invoked to make a summary 
resumption of the grant instead of waiting for the 
award to be made a rule of Court under the appro- 
priate provision of the law then in force and so exe- 
cutable as a decree. AIR (Vol 31) 1944 Lah 149 • 46 
P L R 50 : 216 lnd Cas 231 (DB). 

S. 32 — Intention and Scope. 

Section 32 is obviously intended to protect the 
rights ot Government and embraces the cases of tres- 
°F s( iuatter< against Government. AIR (Vol 15) 

PLR 396 (FB) : 108 Ind Ca$ 748 : 9 Lah 504 : 29 
S. 33. 

Ss. 33— Retrospective operation — Scope— Omis- 
sion to do an act. 

Section 33 is not retrospective and it cannot apply 

to punish a person for an act committed before the 
Act came into force. 

A Q . or £ ,sslon .to do a certain act does not come 
within the Purview of S. 33 of the Act and is not 
punishable. AIR (Vol I) 1914 Lah 97 : 26 P R 1913 

O ; 22 fnd Cas 1 722: 15 & L 1 146 : 33 P W R 1914 
S. 36. 
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f^»; 3 nt7? eat » °/ W , idow - Her lands mutated in 
iavour of her collaterals — Suit by widow’s daughter 

mi^ ed -?K atl ? I lu that mutation was wrong - Comp o- 
Hpm’ consent of the Collector : P 

on the basis $ iurisdictioQ to Pass a decree 

s. 36. C AIK(Vol & S P lS r a p b L r R889? der 


S. 36 — Collector granting proprietary rights — 

Civil Court, if can determine whether he has 
observed necessary rules duly or not — Acquisition 
of proprietary rights by widow. 

Where the Collector grants the proprietary rights, 
it is n 't the function of the Civil Courts to determine 
whether in granting the proprietary rights the rules 
framed by the Financial Commissioner were or were 
not duly observed by the Collector. If the parties 
were prejudiced by any order of the Collector, it is 
open to them to seek relief in accordance with the 
provisions of the Act, if so advised. 

If proprietary rights are acquired by a widow under 
the Colonization ol Government Lands Act, even out 
of the income of the land, the widow must be regard- 
ed as the owner of the property wherein she has 
acquired the proprietary rights. AIR (Vol 24) 1937 
Lah 78 : 39 P L R 378 : 169 lnd Cas 776 (DB). 

S. 36 — Jurisdiction of Civil Court — Ouster. 

M, an Arain from Tahsil Nakodar, was allotted 
one square of land in the Chenab Canal Colony on 
22nd May 1899. On 10th June 19i>4, he acquired 
occupancy rights. He died in the year 1907 and. on 
17th July 1907, mutation took place in favour of his 
widow. She died on 2nd February 1928, and on 19th 
February 1929, the Collector made an order sanc- 
tioning mutation in favour of M’s nephews. On 7th 
January 1930, t he daughter and daughter’s sons of 
M brought the suit against nephews tor possession of 
M s square alleging that after the land in suit had 
been mutated in favour of the nephews, they 
(nephews) had bought proprietary rights without the 
knowledge oi the plaintiff : 

Held, the jurisdiction of the Civil Court was not 
excluded by S. 36. AIR (Vol 22) 1935 Lah 613 : 37 
PLR 163 : 156 lnd Cas 29 (DB). 

— - S. 36 — Scope — Jurisdiction of Civil Court. 

The widow of the original grantee of certain land 
who was in possession in accordance with S. 20 (b) 
gifted her rights to her married daughter B with 
sanction of Collector as required by S 19. This sanc- 
tion was withdrawn by the Commissioner. Subse- 
quently, the Commissioner granted the widow 
permission to surrender her rights to her daughter and 
mutation of names in the land revenue records was 
ejected -accordingly. A reversioner then instituted a 
suit tor declaration that the vift and the orders of the 
Commissioner would not affect his rights after the 
widow s death. It was held by the lower Court that 

by S. 36 of the Act, jurisdiction of the Civil Court 
was barred: 

Held, (i) that S. 36 had no such wide effect; what 
is excluded from the jurisdiction of the Civil Court 
bemg a ny matter of which the Collector was em- 
powered by the Act to dispose; 

(n) that for proper disposal of the case, one of the 
matters to be ascertained will be, what exactly is the 

k » V ° l he i mu ^ a !r° n effected in B’s favour, that is, 
whether the legal effect of the mut-tion was to create 

?Qa U i^ an S y o ln ?o s .. favour ' A 1 R ( Vo1 2 °) 1933 L ah 
lou lnd Cas 634. 

— — — S. 36 Under S. 36, Civil Courts have no juris- 
ciiction to take cognizance of the manner in which 
C^Loca Government exercises such power. A I R 

lnd Cas 291 (DB)! ^ 12 ^ 5: 32 P L R 206: 134 

Court's^ ~~ Private depute — Jurisdiction of Civil 

A, an occupancy tenant under Government of land 
in an area to which the Colonization of Government 
Lands (Punjab) Act, 1912, had been applied, issued a 
notice or ejectment through a revenue officer against 
ti who was in possession of a portion of A’s recorded 
tenancy. B sued successfully in a Revenue Court to 
set aside the notice of ejectment on the ground that 
he was not a tenant under A. 
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A then sued B in a Civil Court for possession as 
against a trespasser. B pleaded that he was a partner 
in A’s tenancy by private arrangement between him- 
self and A, and that by a subsequent private 
arrangement A had transferred to him all the occu- 
pancy tenant's rights in the particular land in suit. 
On a question being raised as to whether, in view of 
the provisions of the Colonization of Government 
Lands (Punjab) Act, 1912, particularly Ss. 32 and 3(3, 
a Civil Court had jurisdiction to hear the suit. 

Held, that there was no provision in the Act 
warranting the contention that the Collector should 
intervene in a dispute between private persons and 
that the Civil Courts shcld be debarred from adju- 
dicating upon it. AIR (Vol 15) 1928 Lah 121: 108 Ind 
Cas 748: 9 Lah 504: 29 P L R 396 (FB). 

PUNJAB CONSOLIDATION OF HOLDINGS ACT 
(4 of 1936) 

— S. 12. 

S. 12 — Effect of — Decree for possession of land 

— Procedure to obtain proper remedy. 

According to S 12 of the Punjab Consolidation of 
Holdings Act. the right of a party in the holding or 
land allotted to him in pursuance of a scheme of 
consolidation is the same as he had in his original 
holding or tenancy. 

Hence when a decree for possession of land is 
assed and there is a subsequent consolidation of the 
oldings, the decree-holder must ask the executing 
Court to deliver the land allotted in pursuance of the 
scheme. A I R (Vol 35) 1948 East Punj 70 : 50 P L R 
99. 

PUNJAB COURT-FEES (AMENDMENT) ACT (7 of 
1922) 

See Court fees Act, 1870. 

PUNJAB COURT OF WARDS ACT (2 of 1903) 

Effect on Contract Act — Contract Act, S. 6S — 

Not excluded. 

Section 68 is not excluded by the terms of the 
Cour*- of Wards Act and therefore a suit based on a 
contract can be maintained in the alternative as a suit 
for necessaries supplied within the terms of S. 68. 
AIR (Vol 14) 1927 Lah 414: 101 Ind Cas 702. 

_S. 3. 

S. 3 — Release from Court of wards — Ward — 

Joint proprietor — How effected. 

A ward, no doubt, can escape from the jurisdiction 
of the Court of Wards on his own motion. A joint 
proprietor may escape from the management of the 
Court of Wards if ne holds a decree authorising him 
to obtain possession by partition. AIR (Vol 17) 1930 
Lah 333: 122 Ind Cas 569. 

S. 3 — Ward— Joint proprietor not included. 

A “ward” as defined in S. 3 (a) does not include a 
joint proprietor, the superintendance of whose pro- 
perty has been assumed by the Court of Wards under 
S. 8. AIR (Vol 17) 1930 Lah 333: 122 Ind Cas 569. 

— S. 8. 

S. 8— Joint proprietor by decree— Decree in par- 
tition suit against Court of Wards — Can execute 
decree and separate off his share. 

The Act nowhere says that a person who has be- 
come a joint proprietor by virtue of a decree in suit 
for possession by partition against the Court of Wards 
is prevented from executing his decree and separating 
off his share. The superintendence under S. 8 extends 
only to management of the share of the joint pro- 
prietor. 

A ward, no doubt, can escape from the jurisdiction 
of the Court of Wards on his own motion. A joint 
proprietor may escape from the management of the 
Court o Wards if he holds a decree authorizing him 
to obtain possession by partition. A I R (Vol 17) 1930 
Lah 333: 122 Ind Cas 569. 


S. S — Property not shared by minor — \ssump- 

tion of superintendence over— Ultra vires. 

If the Court of Wards purporting to act under 
Section 8 wrongly assumes superintendence of the 
property of other persons in which the minor has no 
share, its action is ultra vires and it cannot be said 
that it has assumed superintendence under the pout rs 
conferred upon it by the Act, though it may have 
purported to act in accordance therewith. AIR (Vol 8) 
1921 Lah 240 : 63 Ind Cas 60 6 : 2 Lah 151 : 3 L L J 
342: 81 PLK 1921. 

-S. 9. 

S. 9 — Mere passing of an order which is not 

followed bv a notification under 8. 9 is not sullicicnt 

w 

to invalidate a transfer by the ward of released pro- 
perty without sanction. A l R (Vol 19) 1932 Lah 62 : 
32 P L R 672: 134 Iiul Cas 823 (DB). 

Ss. 9, 11, 12, 20, 26 to 29, 3i (2) — Construction 

— Certificate. 

Ss. 26, 27, and 31 (2) are imperative and must 
be strictly complied with by the claimant, and unless 
a certificate mentioned in S.3l(2) is produced l>y 
him the suit cannot be proceeded with, and the con- 
sequences specified in S. 29 of the Act will follow. 
S. 31 (2) applies equally whether the suit has been 
instituted while the Deputy Commissioner is making 
enquiry under S. 12 or alter the same has actually 
come under the superintendence of the Court of 
Wards under S. 9. 6 P R 1910: 142 P W R 1909: 160 
P L R 1910: 4 Ind Cas 949 (DB). 

— S. 11. 

Ss. 11, 12— Deputy Commissioner’s Jurisdiction. 

An order, by a Deputy Commissioner restraining 
alienation when person and the property are both 
outside the jurisdiction, is not valid. AIR (Vol 8) 
1921 P C 105: 57 Ind Cas 329. 

-S. 13. 

S. 13 — Joint proprietor, if can sue Court of 

Wards for partition of his share in joint property. 

The Punjab Court of Wards Act does not expressly 
bar the right of a joint proprietor to bring a suit for 
partition of his share in joint property. It may be that 
the Court of Wards is entitled to take possession of 
the property of a joint proprietor along with a ward 
of the Couit of Wards; it may be that they can 
execute leases of such property, but there is nothing 
in the Act which specifically bars the right of the co- 
proprietor to bring a suit for partition which is a 
statutory right conferred ou him by the Partition Act 
and there is no i cason either in law or in equity that 
the Court of Waids Act contemplated that the joint 
proprietor should not bring such a suit to partition 
his share and thereby avoid the need of superinten- 
dence of his property by the Court of Wards. AIR 
(\ ol 28) 1941 Lah 88: 193 Ind Cas 829 (DB). 

S. 13 -Object and scope— Vesting— Only control 

and management taken away. 

The vesting of property under S. 13 is merely for 
the purposes of superintendence aud control. The 
property remains that of the ward, and all that is 
taken away from him is its control and management. 
A I R (Vol 17) 1930 Lah 798 (DB). 

— S. 16. 

S. 16— Alienation. 

The word “alienation” in S. 16 does not cover 
leases. A I R (Vol 30) 1943 Pesh 15 : 205 Ind Cas 497 
(DB). 

S. 16- Scope — Contracts for necessaries— Pro- 
missory note by Ward of Court for necessaries — 
Enforceability of— Contract Act, S. 68. 

The prohibition contained in 9? 16 (2), extends to 
all suits brought on promises made after the promisor 
has ceased to be a ward to pay any debt contracted 
by him during the period when he was a ward and 
includes also all subsequent ratifications of earlier 
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contracts even on receipt of fresh consideration. It 
is impossible to read into this sub section any such 
words as would indicate that contracts contemplated 
by S. t 8, Contract Act. have been left intact or are 
excluded from the operation ol this sub-section. 

So long as a ward is under the superintendence of 
the Court of Wards, it is the Court of Wards that is 
responsible lor his maintenance and it will defeat 
the very object with which the superintendence is 
assumed if he is permitted to utilize other sources 
abo for his subsistence. All persons dealing with a 
ward are themselves to blame li their money is lo>t. 
A 1 R (Vol 22) 1935 Lah 754 : 16 L 932 : 37 P L R 
862 : 156 And Cas 7 In (DR). 

S. 16 — Applicability — Construction. 

In 5. 16, the.- words “an order made under sub-s. (2) 
of S. 5 ’ were intended, and can only be read, to 
mean an order duly given t fleet to and completed by 
an official notification under S. 9. The mere passing 
of an order which is not followed by a notification 
under S. 9 is not. therefore, sufficient to invalidate a 
transfer by the ward of released property without 
sanction. 

Section 16 must be applied strictly. A I R (Vol lv>) 
1932 Lah 62 : 32 P L R 672 : 134 Ind Cas 823 (DB). 


S. 16 (2)— ‘ Any debt contracted.” meaning of. 


The words “any debt contracted'’ in S. 16 «2) are 
confined in its application to such debts as are con- 
tracted by the ward himself during disability; they 
do not apply to debt due by third person which the 
ward undertakes to discharge on his disability 
terminating. A 1 R (Vol 18) 1931 Lah 756 : 32 P L R 
667 ; 134 Ind Cas 819 (DB). 

S. 19. 

To — \!^~Suit under S. 25-A , Sikh Gurdwaras Act 
(8 of L 425). against ward in respect of rights in pro- 
perty belonging to ward — Entire property under 
superintendence of Court of Ward*- Notice under 
S. 19 !s essentia!. A I R (V. 1 28) 1941 Lah 161 : 43 
P L R do : 194 Ind Cas 883 (DB). 

——19 — Suit against ward for declaration that plain- 
tilt is entitled to muafidar rights in lands owned by 
ward — Rights neither vesting in ward nor under 
superintendence of Court ol Wards— Notice under 
5k V, 1 not necessary. A I R (Vol 23) 1941 Lah 161 : 
43 P L R oo : 194 Ind Cas 883 (DB). 

— — — S. 19 - Object — Several plaintiffs having common 
right Notice by some alone — Legality. 

The object of a notice under S. 19 is to give the 
public officer concerned an opportunity to re-consider 
j . c 6‘il position and to settle the claim if as so 
advised without litigation and it the notice subs- 
tantially fulfils this object, it must be held to be 
sufficient. 

Where the fact that the plaintiff was claiming the 
rights in common with certain other persons or classes 
of persons was made clear in the notice, the fact that 
no notice had been given by certain persons who 
were joined as plaintiffs in the course of the suit 
cannot, in the circumstances, be treated as a material 
irregularity sufficient to invalidate the notice so far 
as these tv%o plaintiffs are concerned. The mere fact 
that the names of all these persons were not men- 

“ n 9* -of a ?y consequence. AIR (Vol 20) 1933 
Lah 370 : 144 Ind Cas 976. 

S. 20. 

— S. 20— Scope -Defendant notified as ward pen- 

ding suit — Section does not apply. 

Sub-s. (2) refers to suits brought against a ward 
and does not govern suits pending at the time the 
defendant in those suits is notified as a Ward oi 
Court. AIR (Vol 17) 1930 Lah 798 (DB). 

2 ? f — Death owner of property — Suit or 

presen t a t ive7 on ’record . *° btin S k '« al - 


Section 20 of the Punjab Act (11 of 1903) expressly 
provides that in a suit brought on behalf of a person 
whose property is under the superintendence of the 
Court of Wards, the Court of Wards shall be named 
as the plaintiff. 

Hence if the person on whose behalf the suit is 
brought dies, there is no necessity for bringing on 
record his legal representatives. AIR (Vol 8) 1921 
Lah 295 (DB) : 4L L J 391. 

S. 26. 

S. 26- Absence of certificate — Effect. 

Where, in execution of a decree obtained against 
the Court of Wards, no certificate that the claim was 
notified under S. 26 was taken and filed in the execu- 
tion Court : 

field, that the absence of certificate was not fatal 
to the maintenance of the execution application. 
AIR (V ol 2-1) 1937 Lah 277 : 174 Ind Cas 485. 

S. 26 — Subsequent application without certi- 
ficate. 

J he executing court has every power to entertain 
a subsequent application without the Deputy Com- 
missioner's certificate under S. 26 of the Act, if it 
has been once filed along with the application for 
execution ol the d«cree or in proceedings relating 
thereto. AIR (Vol 7) 1920 Lah 305 : 3 P R 1919 : 58 
Ind Cas 635. 


- y 1 UIUIVI lilt Ul 

Court of Wards — Execution. 

If the decree-holder files the requisite certificate 
from the Deputy Commissioner, the executing court 
has power to issue attachment or other process against 
the property ol the judgment-debtor under the super- 
intendence of the Couit of Wards. AIR (Vol 6) 1919 
Lah 150 : 23 P W R 1919 : 49 Ind Cas 476. 

S. 31. 

— —S. 31 — “Proceedings in execution” not included. 

As suits ’ and “proceedings in execution” are 
separately referred to in this section, the former will 

(DB) mClUdC thC lattCr ' AlR (V ° l 17) 1930 Lah 798 

-S 31 — Applicability — Decree for partition 

against Court of Wards— Execution by plaintiffs 
heirs - Not barred. 

A Court of U ards was managing a certain estate. 
5 brought a suit against it and others for partition of 
a share and obtained a decree. S thereupon became 

a joint proprietor and the Court of Wards assumed 

superu.tendence of his share. H-irs of S being dis- 
satisfied vMth the superintendence sought to execute 
the decree for possession by partition. 

Held, that S. 31 did not apply to the facts ©f the 

“!5 L'S 1 b ?J the application. S. 31 was to be 

S k 2 n i Ieirs of 8 wer ® not claimants but 
themselves held the property and they and not others 

ttlTlllSuhV 0 "' 122 l0d CaS 569 : 

Sis: 

ceed.ngs without liling_Ultra vires. P 

Where the estate of a person comes under the 

/?■ the Court o( Wards under Ss 9 and 

aicih n m .'L here 15 an outstanding decree 
£ ' b ® war ^ 'he executing Co U rt has no urisdic- 

the dir. h "i < : exec ut ion of the decree until 

P.Lf ? h ° lder files a certificate under S. 31 (2). 

ultra l ;.,'r nSS 111 ? X r Cu i on without such certificate are 
8 Th a-l habk , to be set aside. 10b Ind Cas 
Lah 633 H 3jl : 28 P L R 692 = AIR (Vol 14) 1927 

— T. S ; r LP ?"’ ers of Executing Court under. 

. 1 a Executing court has power under S. 31 of Act 

f attache<a Property under Court of 

(Vnl 71 lcion T U k o h nl r consent or concurrence. AIR 
(Vol 7) 1920 Lah 306 : 2 P R 1919 ; 58 Ind Cas 631. 



67 


58 


PUNJAB COURT OF WARDS ACT (2 of 1903), S. 31 


— S. 31 — Ward of Cuirt — Execution of decree 
against — Filing of certificate if necessary on each 
application. 

It is enough if one certificate is filed in the execut- 
ing court to the effect specified in S. 3 (2) and the 
executing court has every power to take action upon 
a subsequent application tor execution without a fresh 
certificate. 

The property of the ward can be attached and sold 
in execution without the consent ol the Court of 
Wards. AIR (Vol 7) 1920 Lah 303 : 3 P R L9L9 : 58 
lnd Cas 635. 

Ss. 31 und 34 — Refusal to grant certificate— 

Reraedv. 

No revision lies against an order of the Deputy 
Commissioner, refusing to grant a certificate ol the 
description referred to in S. 3L (2) of the Act, but the 
order can only be dealt with by ti e Financial Com- 
missioner as the Court of Wards under S. 34 of the 
Act. 6 P R 1910 : 142 P W R 1909 : 160 P L R 1910 : 

4 lnd Cas 949 (DB). 

S. 31 (2) — Memorandum signed by Deputy Com- 
missioner informing claimant that his claim is ad- 
mitted to certain amount, amounts to a certificate. 
AIR (Vol 27) 1940 Lah 16 : 188 lnd Cas 533. 

S. *1 (2) — If includes certificate signed by 

decree-holder and produced in Court to the effect 
that his claim against estate has been submitted. 

Section 31 (3) merely provides for the production 
of a certificate that the claim has been preferred as 
required by S. 26; it does not say that the certificate 
should be from any particular official or that it should 
not be by the decree-holder him -.elf. 1 he section is 
wide enough to cover the case of a certificate signed 
by f he decree-holder and produced in Court to the 
effect that the claim has been submitted to the 
Deputy Commissioner as required by S. 26. AIR (Vol 
24) 1937 Lah 736 : 39 P L R 923 : 169 lnd Cas 961. 

S. 31 (2)— Form of certificate. 

The law does not provide for any form of a certi- 
ficate and the mere intimation by the Deputy Com- 
missioner given to the Co rt in which the execution 
proceedings are pending is a sufficient compliance 
with the provisions of S. 31, sub s. (2) if a certificate 

from the Deputy Commissioner is contemplated by 

that sub-section. AIR (Vol 24) 1937 Lah 733 : 39 
PLR 923 : 169 lnd Cas 961. 

S. 31 (3) —Execution ran proceed on strength of 

certificate filed in original suit. 

Section 3L (3) refers only to proceedings in respect 
of which no certificate had already been filed under 
sub-s. (2), either in the original suit or in the course 
of execution proceedings. If a certificate was filed in 
the original suit, execution of decree can proceed on 
the strength of that certificate and a fresh certificate 
is not necessary. AIR (Vol 29) 1942 Lah 304 : 45 P L 
R 42 : 203 lnd Cas 595. 

S. 31 — Obiter. — Section 31 (3), applies only when 

the decree was against the ward and not when it was 
against Court of Wards. AIR (Vol 24) 1937 Lah 277 : 
174 lnd Cas 458. 

S. 31 (3)— Provisions of sub-s. (3) are imperative. 

The provisions of sub-s. (3) of S. 31 are imperative 
and the execution Court has no jurisdiction to pro- 
ceed with the execution or issue any attachment or 
other process in execution until and unless the certi- 
ficate referred to in that sub section is produced. AIR 
(Vol 22) 1935 Lah 870 : 161 lnd Cas 242. 

S. 31 (3) (2)— Decree against Court of Wards, 

whether covered by sub-s. (3) — Sub-ss. (2) and (3), 
wh ther independent. 

Sub-section (3) of S. 13 relates not only to execu- 
tion of decrees passed against the ward but also to 
execution of decrees passed against the Court of 
Wards. It applies to all fresh proceedings in execu- 


tion and llu* only execepliou created in the sub-sec- 
tion is in ivs, ect ol decrees which relate to a tian- 
saction subsequent to the dale of the notification 
under S. 9. 

It follows from sub-s. (2) of S 31 that llu- procee- 
dings would be resumed as soon as the necessary 
Certificate was produced. It is, theiclore, not neces- 
sary to make any separate provision for the procee- 
dings in execution being continued alter the produc- 
tion of the certificate. 1 hi refoie, sub-s. i s) mu t be 
taken to be independent ol sub-s. (2b AIR (Vol 22) 
1935 Lah 876 : 8 R 1) 7>>0 : 161 lnd Cas 242. 

—5. 3.'. 

S. 32 —Modification of order. 

Awarding additional and future interest would not 
amount io modification of the order of the Deputy 
Commissioner. AIR tVol 27) I'd It) Lah 512 : 193 lnd 
Cas 149. 

8s. 32, 31 (3)— S. 32 scope — “hint”, whether 

includes e* edition pr feedings. 

Section 32 nowhere u-es the words ‘execution pro- 
ceedings’. It me ely prohibits the bringing or mainten- 
ance ol a suit in respect ol any claim which has not 
been notified or to set a-dde or modify the order ol a 
Deputy Commissioner fixing a date lor the payment 
of such claim or regulating the manner in which the 
claim has to be satisfied. The expression ‘suits’ lias 
been used in the ordinary restricted sense and does 
not include ’execution proceedings’. AIR (Vol 24) 
1937 Lah 277 : 174 lnd Cas 485. 

— S. 46. 

S. 46 — Disability removed except in respect of 

joint property ol his and another ward— Capacity to 
enter into fresh contract -Debt incurred during mi- 
nority if can be ratified. 

Where the effect ot a notification was to remove 
the legal incapacity of a ward of Court except in 
respect of any property which he owned jointly with 
another who continued to be under superintendence: 

Held, that the former person was not thenceforth a 
ward of Court and was capable of entering into a 
fresh contract after the removal of the disability, 
but that he was not in a position to ratify any debt 
incurred during his minority. AIR (Vol 21) 1934 Lah 
860 : 16 Lah 404 : 37 P L R 770 : 155 lnd Cas 1009. 

PUNJAB COURTS ACT (18 of 1884) 

9 . 

S. 9 (a) — Scope of. 

Section 9 (a) of the Punjab Courts Act provides for 
appeals from decrees and orders by single Judges, but 
does not confer a right of appeal from orders appeal- 
able under the Civil P. C. 98 P R 1909 : 172 P W R 
1909 : 4 lnd Cas 852 (DB). 

— S. II. 

S. 11 — Reference to Full Bench by Single 

Judge —Verdict of Jury though given to be unani- 
mous, was only of majority. 

In a trial by jury an unanimous verdict of guilty 
was given, but was subsequently found to be only the 
verdict of the majority of jurors. The Judge there- 
upon took action under S 11 and referred for the opi- 
nion of the Full Bench the question whether any 
proceeding should be taken in the matter and if so, 
what course should be adopted. 

Held, that the Full Bench could gwe the opinion 
as the question arose before a Judge sitting as single 
bench, in a judicial proceedings. 6 P R 1913 Cr. : 175 
PLR 1913 : 9 P W R 1913 (Cr ) : 13 Cri L J 815 : 
17 lnd Cas 559 (FB). 

_ S. 13. 

S. 13 — Power of Superintendence — Extent of. 

Section 13 of the Act gives the Chief Court a 
power of superintendence and control only over 
Civil Courts. It does not apply where the Court is 
asked to revise the order ol a District Magistrate. 
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AIR (Vol 1) 1)14 Lnh 399 : IS P R 1914 Cr. : 51 P W 
R 1914 Cr. : 266 P L R 1914 : 15 Cri L J 601 : 25 Ind 
Cas 513 (DB). 

Ss. 1 > and 70 — Revision — Order declaring a per- 
son to be a tout —Legal Practitioners Act (IS of 
1879), S 36. 

Under S. 13 of the Punjab Courts Act, the Chief 
Court can revise an order passed hv a Subordinate 
Court under S. 36 of the Legal Practitioners Act but 
not unless it can be shown that the provisions of that 
sections have not been duly complied with or for 
other good and substantial reason that the peti- 
tioner's name was included in a list of touts without 
any opportunity being given to him of showing cause 
against such inclusion. 

Similarly the Chief Court will in a proper case 
interfere if it finds that there is no evidence what- 
ever to support the finding of the Subordinate Court 
or that the evidence accepted cannot legally prove 
that the petitioner is a tout. 115 P L R 1909 • 28 P 
W R 1909 Cr. : 11 P L R 1909 Cr. : 10 Cri L f 443 ■ 
3 Ind Cas 977 (DB). 

-S. 14. 

— — S. 14— Rules under— Copying agent -If Officer 
of Court. 

The copying agent is not an officer of Court to 
whom application for copies could properly be made 
and that he could not be regarded as of higher status 
than an agent of the appellants. 61 P L R 1911 • 189 
P W R 1911 : 9 Ind Cas 381 (DB). 

— S. 40. 

A 40 — Ame nded hy Puniab Courts (Amend- 
ment) Act (1 and 4 of 1912)— Second appeal Find- 

ing of fact— Dedication. 

A finding that a house is a Dharamsala by dedica- 
tion to religious uses is one of fact with which inter- 
ne »‘Y^c°nd append is in competent. AIR (Vol 6) 
1)19 Lah 130 : 1919 P R 1 : 49 Ind Cas 138. 

— — S. 40— Refusal of certificate _ Appeal. 

\y here a certificate to appeal on the question of 
custom 1S not granted, no second appeal lies to the 
Chiet Court irrespective of the ground on which the 

same is refused. AIR (Vol 21 1915 Lah 380 • 24 P W 
R 1915 : 85 PLR 1915 : 27 Ind Cas 723 * 

S. 40 — Value of suit under Rs. 1000 _ Further 

appeal. 

In a suit for declaration of the invalidity of a sale 
deed and injunction, plaintiff valued the suit at 
Rs. 1080 for purposes of jurisdiction and at Rs. 750- 
5-0 tor purposes of stamp duty. The lower Courts 
decreed the claim and the defendant appealed to 
the Chief Court. 

Held, that no further appeal lay to the Chief 
Court as the value of the suit was under Rs. 1000 

is!L appe ?j flled . as a further appeal under the Act of 
1884 could not be altered after the coming into force 

nndlrQ n 7ft V rn Ac hiI nt °ij s * con * a PP eal or revision 

nnf Jc?* ,0 At ° he old i Act t! ? at the P^intiff was 
not estopped from contending that the value of the 

JJ" 4 . was really less than what he put it at. AIR 

(Vol 1) 1914 Lah 503 : 2 P R 1915 . 194 pin 

1915 : 28 Ind Cas 113 (DB). . 194 P L R 

S^d,°5 fppeil 8 ° f faC ‘ - Ignorin S 

° l * ac L wiR be set aside on second appeal, 
where the lower Court has decided a question by 

R °° ?? cl,,SlVe 3 n attention to one partial 
piece of evidence and ignoring the whole of the evi 
dence in the case. AIR (Vol 1) 1914 Lah 404 • 174 
FLH 1914 : 76 PVVR 1914 : 24 Ind Cas 480 ' 

5^3, H°1 cTrlc!** aPPe! " S ~ App,;Cabili ^ »£ 

.J f he „ Cert !? Cate , a PPeals under S. 40 of the Act do 

M - o. Sfc 


162 PLR 1914 : 120 PWR 1914 : 85 P R 1914: 23 Ind 
Cas 817 (DB). 

S. 40— Unclassed suits — Same question — Each 

decree less than Rs. 2500 but both combined exceed 
Rs. 2500 — Further appeal, if lies. 

Where two decrees in unclassed suits involving the 
same question of inheritance, directly involved to- 
gether property worth more than Rs. 2500 but each 
decree involved less than that amount, no further 
appeal lies under S. 40 of the Act as it stood before 
the Amendment Act of 1912. AIR (Vol 1) 1914 Lah 
246 : 129 PLR 1914a : 90 PWR 1914 : 23 Ind Cas 
109 (DB). 

S. 40 —As amended by Acts I and IV of 1912 

Second appeal on question of custom— Without certi- 
ficate — Revision. 

Under S. 40 of the Act as amended bv the Acts of 
1912, no second appeal lies regarding the validity or 
existence ol a custom, without a certificate even if a 
question of law or error in procedure have occurred 
and it would not he proper to interfere in revision 
either. AIR (Vo! 1) 1914 Lah 179 : 4 PWR 1914 : 28 
PLR 1914 : 23 Ind Cas 352. 

S. 40 -Finding of fact without evidence. 

A finding of fact based on no evidence on the 
record will be set aside in second appeal. AIR (Vol 1) 
1914 Lah 167 : 179 PLR 1914 : 80 PWR 1914 : 24 
IMad Ind Cas 902. 

S. 40— As amended by Act IV of 1912 — Second 

appeal — Finding as to necessity of mortgage— If can 
be gone into. 

1 he Chief Court will not interfere in second appeal 
with the finding of lower courts on the question of 
legal necessity for a mortgage. AIR (Vol 1) 1914 Lah 
190 : 31 PWR 1914 : 117 PLR 1914 : 23 Ind Cas 940. 


— — S. 40— Second Appeal -Declaratory suit— Rever- 
sionary interest— Valuation for jurisdiction. 

The jurisdictional value of declaratory suit to protect 
a reversionary interest in the land is 30 times the 
assessment. There would be no second appeal under 
the Punjab Courts Act before 1912 if the jumma is 
Rs. 8 only. 178 PWR 1913 : 311 PLR 1913 : 21 Ind 
Cas 308. 

S. 40- Punjab Courts (Amendment) Act (1 of 

1912), S. 6 - Appellate decree passed after Act 1 of 
1912— Further appeal. General Clauses Act (10 of 
;?,?.?)• ,?• 6 — Punjab General Clauses Act (10 of 
1898), S. 4-C. P. Code S. 154. 

An appellate decree passed after the date on which 
the Punjab Act I of 1912 came into force is open to 
? 0 °;. urthe [ appeal, under S. 40 of the Act XVIII of 
1884, to the Chief Court. The express saving of the 
present right of appeal in S. 6 of the Punjab Act I 
ol 1912 indicates the exclusion of any future right 
not in existence at the commencement of the Act 
1 he word • present” in s _ 6 of the Punjab Act 1 of 
1912 means that there must be in existence a decree 
or order to the subject of appeal. 122 PR 1912 • L3 

PI i R 1912 : Suppl 256 PWR 1912 : 16 Ind Cas 983 

— -S. 40-Suit for injunction & compensation forRs. 
301)0 - Appeal. 

Where in a suit for injunction to stop the construe- 

il? n «i 0 nnn bui , ingthe Lower Appellate court awarded 
ns. 3000 as damages. 

Held that a further appeal lay to the Chief Court as 
p ® lnv ° lved a question regarding property of 

Rs 3000 in value. 90 PR 1911 : 204 PWR 1912 : 14 
Ind Cas 405 (DB). 

— Second appeal — Question of fact, 
whether common ancestor occupied land — Punjab 

r> In - ^ by a collateral for succeeding under S. 59, 
Punjab Tenancy Act, to an occupancy holding, the 
question whether, the land was occupied by a com- 
mon ancestor is one of fact and cannot be made a 
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ground of second appeal. AIR (Vol 1) 1914 Lab 254 : 
190 PLR 1914 : 92 PWR 1014 : 24 I ml Cas 687. 

S. 40 (1) (a) — Validity or existence of custom— 

Second appeal— Certificate. 

A decision which is contrary to law, custom, or 
usage is open to second appeal and it is only where 
the contention is that the alleged custom is invalid or 
or does or does not exist that a certificate is neces- 
sary. AIR (Vol V 1914 Lah 247 : 207 PLR 1914 : 19 
PR 1915 : 147 PWR 1914 : 24 Ind Cas 301. 

S. 40 (1) (a) (i) — Appellate decree declaring a 

house to be waqf property— 1 urther appeal. 

A further appeal lies from an appellate decree 
declaring a house to be waqf if its market value, ex- 
ceeds Rs 1000. 52 PWR 1912 : 93 PLR 1912 : 13 
Ind Cas 408 

S. 40 (1) (a) (i) — Valuation of suit for redemption 

for purposes of second appeal. 

Whete the Court of first instance found a certain 
amount as due from the mortgagor in a redemption 
suit and that amount is reduced by the appellate 
court, the valuation for second appeal would be 
determined by the amount found due by first court as 
payable by the mortgagor. 23 PWR 1909 : 37 PWR 
1909 : 1 Ind Cas 870 (DB). 

S. 40. (1) (a) (ii) — Further appeal— Failure to pay 

required court-fee in first appeal. 

Where the appellant failed to pay the»required 
court-fee as directed and the appeal was on that 
account rejected, the decree of the first court being 
confirmed S. 40 (1) (a) (ii) of the Punjab Courts Act, 
before its amendment by Act 1 of 1912 precludes a 
further appeal. AIR (Vol 1) 1914 Lah 251 : 160 
PLR 1914 : 150 P W R 1914 : 23 Ind Cas 451 (DB). 

S. 40 (3) Punjab Courts Amendment Act (1 of 

1912), S. 2— Second appeal— Question whether vali- 
dity of custom properly raised betore lower Court — 
Certificate, necessity for. 

Where the question raised in a second appeal is 
not the validity or existence of a custom but whether 
the validity or existence of a custom was a question 
properly raised before the Lower Appellate Court a 
second appeal lies without the certificate of such 
Court under S. 40 (3) of the Act (18 of 1884) as amend- 
ed Act (1 of 1912) S. 2. AIR (Vol 2) 1915 Lah 403 : 
34 P R 1916 : 54 P W R 1916 : 31 Ind Cas 386 (DB). 


— S.41. 

— S. 41 (1) (c) — Second Appeal — Finding of fact. 

A finding of fact by a lower Appellate Court is open 
to question only where material evidence on the 
record and other material circumstances connected 
With the case have not been taken into consideration. 

In cases of old mortgages, where mortgagors have 
expressly and impliedly admitted receipt of consi- 
deration, Courts will not expect mortgagees to give 
the same precised proof of payment and necessity 
as in recent transactions. AIK (Vol 2) 1915 Lah 150 : 
114 PLR 1915 : 228 P W R 1915 : 29 Ind Cas 785. 

S. 41 Sub-Sec- (3)— Custom, Question of court— 


Certificate. 

Semble : — A certificate from the lower appellate 
Court on questions of custom or usage is necessary 
for the maintainability oi an appeal under S. 41 Sub- 

Sec. (3). AIR (Vol 2) 1915 Lah 460 : 96 P R 191o : 
169 P W R 1915 : 31 Ind Cas 497. 


— S. 70. 

1. Delay. 

2. Interlocutory order. 

3. Material Irregularity. 

4. Onus wrongly laid. 

5. Question of fact. 

6. Question of law. 

7. Scope of. 

8. Miscellaneous. 


1. Delay. 

S. 70 (1) (a) — Delay — Order selling aside ex 

parte decree. 

Where an ex paite decree was set aside on condi- 
tion of payment of costs which were pml and 
received by the plaintiff without protest and a u-ply 
to the defendant's pleas was put in by tlu* plaint i il 
and two mouths later he put in a petition (or revision 
of the order setting aside the ex parte decree the 
plaintiff’s conduct amounted to acquiescence in the 
order and no revision would lie. AIR (Vol 1) 1914 
Lah 249 : 25 P R 1914 : 157 P L R 1914 : 23 Ind Cas 
919 (DB). 

S. 70 — Delay — If ground for refusing. 

Dilatoriness of the petitioner in making his appli- 
cation is a good ground lor refusing a revision. 79 
PLR 1913 : 76 P W R 1913 : 18 Ind Cas 795. 

2. Interlocutory order. 

S. 70 (a) — Court fee — Court-Fees Act, S. 7 (iv) 

(f) and II. 

An interlocutory order in a partnership account 
suit directing plaintiff to pay enhanced Court-fee 
calculated on a higher valuation, would not ordi- 
narily be interfered with in revision- 115 P L R 1913: 
94 P W R 1913 : 18 Ind Cas 480. 

S. 70 (1) (a)— Revision. 

A High Court will not interfere on revision with 
interlocutory orders unless for special reasons. 17 
PLR 1913 : 273 P W R 1913 : 11 P R 1913 : 16 Ind 
Cas 995 (DB). 

S. 70 (1) (a) — Application to sue in forma 

pauperis. 

No revision lies against an order granting an appli- 
cation to sue in forma pauperis as it is only an inter- 
locutory order. 193 P W R 1912 : 87 P 11 1912 : 261 
PLR 1913 : 14 Ind Cas 240. 

S. 70 — An interlocutory order is not ordinarily 

open to revision. But it Can be interfered with by the 
Chief Court where irreparable loss would result other- 
wise. 164 P W R 1911 : 243 PLll 1911 : 11 Ind Cas 
880. 

S. 70 — Final order appealable — Revision — Court 

fees. 

An interlocutory order in a case c. g. to pay a 
higher Court fee cannot be interfered with in revi- 
sion by the High Court where an appeal lies against 
the final order. 169 P W R 1911 : 253 P L R 1911 : 
11 Ind Cas 840 (DB). 

S. 70 (1) (b) — Interference with a sub-judice 

case. 

• A case which is still sub-judice in the lower Courts 
should not be interfered with under Cl. (b) of S. 70 (1) 
of the Act. 101 P R 1910 : 41 P L R 1911 : 8 Ind Cas 
1157 (DB). 

S. 70 (2) — Material irregularity. 

Order of refusal to allow tne plaintiff to rely on his 
alternative cause of action is an irregularity and is a 
fit subject for revision, though it is not a final order. 
It is unnecessary to wait for the final order. 72 
PWR 1910 : 6 Ind Cas 939 (DB). 

S. 70 (a) and (b) — Preliminary finding as to 

valuation. 

A preliminary finding of the first Court as to valua- 
tion for jurisdiction and Court fee is an interlocutory 
Order : it can afterwards be questioned in appeal from 
the final decree of the Court but Is not subject to revi- 
sion. 43 P W R 1910 : 6 Ind Cas 647. 

3. Material Irregularity. 

S. 70— Misapprehension of the nature of a claim 

and pleadings. 

Where the lower Courts have misapprehended the 
nature of the claim and the pleadings of the parties 
and have Wrongly dismissed the suit as barred by 
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limitation, the Chief Court will interfere in revision. 
96 P W R 1913 : 135 P L R 1913 : 19 Ind Cas 5. 

S 7n (1) (a) — Flea not adjudicated. 

Omission to adjudicate a plea is a good ground for 
revision under S. 70 ( L > la) of the Act. 5 P W R 1913: 
140 P L R 1913 : 18 lnd Cas 610. 

S 70 (b) — As amended by (XXV of 1SS9.) 

It a Court bases its decision on a perverse view of 
the facts and on arbitrary assumption it commits a 
material irregularity which Can be interfered with in 
revision. 163 P W R 1912 : 170 P L R 1912 : 17 Ind 
Cas 223. 

S. 70 (1) (a) — Order returning plaint for defi- 
ciency of c urt-fee. 

An order returning a plaint for deficiency of the 
Court-fee is not open to revision. If, for non-compli- 
ance with the order, the Court rejects the plaint the 
order of rejection would be a decree and a pealahle 
as such. 69 P R 1912 : 202 P \V R 1912 : 21° P L R 
1912 : 16 Ind Cas 475. 

S. 70 — Revision. 

A defendant must be limited to the defence set up 
by him in the first Court An appellate Court cannot 
go outside the merits, and consider a technical point 
not raised in the original pleading and if it does so it 
will be a material irregularity liable to be interfered 
with in revision. 81 P W R 1912 : 196 P L R 191 o 
14 Ind Cas 1008. 

— — S. 70 (1) (b) — Misconstruction of documentary 
evidence. 

Misint rpretation of a post card which is only a 
piece of evidence is not such a substantial question of 
law to justify a revision petition to be treated as a 
second appeal, but misconstruction of a document 
forming the basis or a suit, or a contract or document 

P WB i S 9127l4 C lod K°s%V 01 SeC ° I,d aPPei,U 190 

— S 70 il) (a) and (b) Misunderstanding position 
ol parties. 

Where, in a suit for possession under S.9, the Court 
misunderstood the plaintiff’s position and ignored 
material evidence, and did not distinguish between 
possession and use or occupation held that all these 
-constituted materia 1 irregularity so as to necessitate a 
retnal. 28 P W R 1912 : 14 P L R 1912 : 13 Ind Cas 
6 (DB). 

S. 70— Overlooking stntute. 

It is material irregularity to overlook relevant por- 
tions of an Act of the legislature. 157 P W R 1911 • 
245 P L R 1911 : 1 L Ind Cas 833. 

S. 70— Substantial justice. 

The Chief Court can interfere in revision only 
where the decree or order sought to be revised is 
manifestly injust and inequitable resulting in sub- 
stantial harm to the litigant party. 149 P W R 1911 - 
249 P L R 1911 : 11 lnd Cas 831. ' 

— T S - 7° W M — Erroneous decision on a point of 
limitation. 

An erroneous decision by lower Court on a question 
oi limitation (where it is a doubtful one especially) 
O irregularity within the meaning of 

S. 70 (1) (a) of the Act and such an error is Dot a suffi- 
cient ground for revision. 204 P L R 1911 : 231 PWR 
1911 : 11 Ind Cas 60. 

S. 70 (I) (a) — Suit for declaration — Decree for 

possession if can be passed in. 

The passing of a decree for possession under what 
ever ground, in a suit for mere declaration is a mate- 
rial irregularity within the meaning of S. 70 (a) 199 
P L R 1911 : 159 P W R 1911 : 11 I„d Cas 33 

— -S 70 (a) — Dismissal of suit on technical con- 
struccion. 

The dismissal of a suit solely on a techincal eon 
struction of S. 83 of the Neg. Instr. Act constitute 


64 

“material irregularity” under S. 70 (a). 39 P R 1911: 

I** P L II 1911 : 234 P W R 1911 : 10 Ind Cas 133 
(DB). 

-S. <0 (1) (a) - — The Court will not interfere in 
revision merely on the ground that the construction 
placed on the words in a document is incorrect unless 
it finds that in the interpretation of those words a 
material irregularity has been committed. 125 P L R 
1911 : 89 P W R 1911 : 9 Ind Cas 1008. 

- S. 70 (1), Cl. (a) — A m^re misinterpretation of 
documents or error of law does not amount to mate. 

PW T/IS ari f>'; 5° P R 1911 : 93 P L R 1911 : 54 
P W R 1911 : 9 Ind Cas 579. 

S. 70 (1) (n) —Assumption by Court against evi- 
dence on record. 

1 1 he lower Appellate Court reversed the judgment 
ot the original Court merely on assumption and there 
was no evidence in its support. On revision the chief 
Court set aside the judgment of the lower Appellate 

P T Ur n , a om re o St , 0r j ‘ hat of the original Court. 127 
r L R 1910 : 8 Ind Cas 552 

— — S. 70 (1) (a) — Ignoring vital facts. 

\\ here the lower Appellate Court had ignored vital 
tacts in deciding an appeal, the chief Court admitted 
rey^ion agauist the decree passed on that appeal. 35 
P L R 1910 : 3 Ind Cas 227. 

— S. 70 (1) (al Misinterpretation of evidence 

r aiiure to consider loss of an important document in 
the case. 

An obvious misinterpretation of evidence is a mate- 
rial irregularity which justifies interference with a 
ending nf fact. So abo failure to consider the loss of 
an important document material to the decision of 

Ind Cas 713 material irre 8 ularit y- 97..P W R 1910 : 7 

•— -S. 70 (a) and (b) — Mistaken view of rule of res 
judicata. 

Throwing out a case upon a mistaken view, of the 
o U 7 0 °b es 1 V ^, lc : a , ta f l l a ground of revision under 

* “i p b it%Y,7o , ‘Vurc" J »M by *“ xxv 

6 Ind e Cas^642 * materia irregularity * 40 P W R 1910 s 


S. 70 (a)— If the lower Appellate Court takes an 
Dlai’nTifPs cU W CaSe ’ an ? Inisun(] erstands the 

S &’- 1 V materal irregularity and the 

v^niet Uourt can interfere in revision n P n loin . 
20 P W R 1910 : 60 P L R 1910 5 Ind cj 808 

—— S. 70 Q) (a) — Misapplication of a ruling is a 

68 PL R IqoI f/ ln y d cLm ^ 1 3 P W R 1909 : 

4. Onus wrongly laid. 

W of?K jfcf 

1914 ( = 2°] led Cas 861. l0 ° : 8 P W R 1914 : 32 P L, R 

— S. 7() (aj — If ground for revision. 

A revision is not justified on the mere ground that 

2 Vpr Pl rt,!!“ ,he «™ng P»rty. 102 P R 
Cas839 207 P L R 1912 : 213 P VV R 1912 : 15 Ind 


!? ) — A find , in g of fact arrived at by wrongly 
throwing the onus of proof on a person, is liable to be 

1910*! 5 lnd Cas89li° n ' 25 P W R 1910 : 24 P R « 

5. Question of fact- 

— S. 70 (I) (a) — Possession not permissive — No 
« e> lsion. 

f o p ° ssessio , n is not permissive is a Ending of 

*» c e as 9 508. tiOned “ reViSi °“- 
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!. 70 (1) (b) — Appeal — Respondent can support 
on independent grounds. 

At the hearing of an appeal, admitted under S. 70 
(1) (b) of the Act, the petitioner cannot contest the 
lower Court’s decision on tindiugs of fact. But it is 
open to the respondent to support the decision on 
any grounds, including those decided By the lower 
Courts, in favour of the petitioner. 1GB 1* L R 1912 : 
273 PWR 1912 : 16 lnd Cas 769 (DB). 

S. 70 (1) (b) — Custom — Mortgage of bouse by 

occupaut in village Abadi— Suit by some proprietors 
in their own right, for possession. 

Where a suit by certain members alone of the pro- 
prietary and body of a village Abadi in their own 
right but not in a representative capacity for posses- 
sion of a house mortgaged by the occupant is dismis- 
sed on the ground that they did not establish the 
individual rights asserted. 

Held no question of custom was involved in the 
suit ana, therefore, there was no revision to the Chief 
Court. 95 P L R 1911 : 213 P W R 1911 : 11 lnd Cas 
377. 

S. 70 (1) (b)— No revision. 

A finding that a mortgage was not a fictitious tran- 
saction as the greater part of the consideration had 
been paid and that the judgment-creditor had failed 
to prove collusion between the mortgagee and the 
mortgagor is a question of tact. 114 P L R 1911 : 1 * - 
PWR 1911 : 9 lnd Cas 1018 

• S. 70 (a) and (b) — Interference. 

The Chief Court can interfere with questions of 
fact only if in deciding them the lower Appellate 

Court has been guilty of material irregularity result- 
ing in injustice and can interfere on any question ot 
law arising in the facts as found by the chief Court. 
93 P W R 1910 : 7 lnd Cas 708. 

S. 70 (b)— Question of necessity. 

The question of necessity is a pure matter of fact 
and the lower Appellate Court’s finding thereon can- 
not be interfered with in revision. 67 P W R 1910 : 

6 lnd Cas 986. 

S. 70 (1) (b) — Revision. . 

Abandonment is a question of fact and therelore 
no ground of revision lies 'under this section. 10- 
PLR 1909 : 154 P W R 1909 : 4 lnd Cas 96o. 

6. Question of Law. 

S. 70 -Succession certificate, necessity for. 

The question if a succession certificate >s necessary 
in a case is open to revision under S. lO ot Act la m 
1884 as amended by Punjab Acts I and IV o U1-- 
AIR (Vol 1) 1914 Lah 457 : 175 PLR 1914 . 73 
PWR 1914 : 24 lnd Cas 893. 

S. 70 (1) (a) -Wrong decision by lower Court. 

. No revision lies where the lower Court has erred 
in law in relying upon an inapplicable ruling 
Chief Court. 132 P L R 1913 : 19 lnd Cas 847. 

S. 70 (1) (b)— Inference from facts. 

An order of a Judge in chambers directing issue of 
notice on the ground that the amount involve 

considerable and that some points were argua 

not an admission of the petition for revision under 
S. 70 (1) (b). 

The mere fact that a finding as regards the nature 
of a contract is based on legal inference irom 
does not sufficiently prove that an important questio 
of law is involved. 136 PLR 1912: 116 P W R 1912: 
14 lnd Cas 16. 


S. 70 — Revision. 

The fact that an appellate order may be open o 
some doubt on a question of law of some dithcu ty 
no ground for interference in revision under b. /u lU 

(a). 178 P W R 1911 : 112 lnd Cas 733. 

•S. 70 (1) (b) — ‘ The Chief Court is not, in revision, 

13F.Y.D./D.F. 3. 


competent to deal onlv with a pure question of law. 
119 P L R 1911 : 256 P W R 1911 : LL lnd Cas 5L8. 

S. 70 (1) (a) and (h) — Jurisdiction — Remand by 

lower Appellate Court to try suit. 

An order of remand directing a lower Court to 
hear a suit on the ground that it had jurisdi t ion to 
do so is not open to revision under 5. 70 « 1 ) (i)or 
appeal under S. 70 (1) (b). 147 i 1 L U Dll: 255 P W 
R 1911 : 10 lnd Cas 36. 

S. 70 (l) (a) — Jurisdiction. 

Under S. 70 (1) (a) ol the Act, the Chiel Court can- 
not interlere with an appellate judgment deciding 
though erroueou-dv that the tiist Court had jurisdic- 
tion. 4 P R 1911 : 43 P L R 1911 : 26 P W R 1911 : 

9 lnd Cas 674. 

S. 70 (b) — Limitation. 

A point of limitation involving questions ol law 
and custom is a good ground lor revision under S. 70 
lb). 14 L P W R 1910 : 12 V L R 19 LI : 8 lnd Cas 814 
(DB). 

S. 70 (1) (b) — Serai. 

The question whether upon facts found a certain 
building is a serai or not is a question ol law. 96 P R 
1910 : 192 P L R 1910 : 8 lnd Cas 356 (DB). 

S. 70 (a) and (b) — Wrong decision as to res judi- 
cata— Failure of justice. 

Wrong decision as to jurisdiction is a good ground 
for revision but the broad principle to follow is to 
interfere only when a refusal to do so would result in 
injustice or failure ol justice. 2 P R 1910 Rev : 101 
PLR 1910 : 6 lnd Cas 735. 

S. 70 (a) — If substantial justice is clone to both 

the parties and equities arc on the respondent’s side, 
an error of law is no ground for revision. 5 P W R 
1910 : 5 lnd Cas 590. 

7. Scope of. 

S. 70 (as amended) — Scope of — Revision — 

Decree on private award, if open to. 

A decree based on a private award filed in Court is 
not open to revision by the Chief Court under S. 70 
of the Punjab Court's Act (amended). AIR (Noll) 
1914 Lah 477 : 13 P W R 1914 : 114 i' L K 1914 : 23 
lnd Cas 950. 

S. 70 (a) and (b) — Scope of — Amendment of 

A plaint can be amended in revision. 160 P NV R 
1913 : 280 PLR 1913 : 20 lnd Cas 831. 

_S 70 (1) (b) — Order under S. 23 of the Punjab 

Laws Act, if open to. 

An order under S. 25 ot the Punjab Laws Act ot an 
Insolvency Court is not a decree ; consequently no 
annlication for revision of such order lies under S. 70 
(1) (10- 64 P R 1911 : 187 PWR 1911 : 12 lnd Cas 
867 (DB). 

S. 70 (1) (b)— A petition under S. 70 (1) (b) of the 

Act is not an appeal for the purposes of Art. 182 of 
the Limitation Act before it is admitted. 87 P W R 
1909 : 81 P L R 1909 : 4 lnd Cas 629 (DB). 

8. Miscellaneous. 

S. 70 (1) (b) and S. 70 of Act I of 1912 — Small 

Cause suit of the value of less than Rs. 2, 500- 
Second appeal not lying— Whether could be treated 
as Revision Petition. 

Where under S. 40 (1) (a) (ii) of the Act, a second 
appeal is precluded in the case of a small cause suit 
ol a value of less than Rs. 2,500, the Court has no 
power to treat the memorandum of appeal as a revi- 
sion petition as S. 70 of the Old Act has been repeal- 
ed and S. 70 of the New Act gives no such power. 
AIR (Vol 1) 1914 Lah 251 : 160 PLR 1914 : 150 
PWR 1914 : 23 lnd Cas 451 (DB). 

—S. 70 (1) (b)— Revision. 

Section 70 (1) (b) of the Act precludes the chief 
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Court from going into any question except the one on 
w hich the revision petition has been admitted as a 
lurthc-r appeal. A I R (Yol 1) L9L4 Lab 158 : 30L P L 
R 1913 : 203 P W R 1913 : 15 P R 1914 : 20 lnd Cas 
755 (DB). 

S. 70 (1) (b) — Second Appeal — Powers of Chief 

Court — Amending Act, 1 of 1912. 

The power oi entertaining a second appeal .in a 
land suit below Rs. 1,000 under S. 70 (1) ib) of the 
Act of 1884 has been withdrawn from the Chief 
Court bv the amending Act, 1 of 1912. A 1 R (Yol 1) 
1914 Lah 133 : 89 P W R 1914 : 44 P L R 1914 : 23 
lnd Cas 85 (DB). 

S. 70 (1) tb) — Improvements. 

A defendant s action pendente lite cannot affect 
the value of the suit so that for purposes of jurisdic- 
tion for an appeal in a pre-emption suit the value of 
improvement effected during suit should not be 
included. 68 P VV R 1912 : 96 P L R 1912 : 13 lnd 
Cas 428. 

S. 70 (1) (a) and (b) — Revision petition made 

under S. 70 (1) (a) — Chief Court, if can consider 
matters under cl. (b). 

Where a revision petition to the chief Court raising 
questions as to which law customary or personal 
governs the parlies is inadvertently made under 
clause la) ol S. 70 (1) the chief Court is entitled to 
consider them under danse (b>. 63 P R 1911 : 194 
P L R 1911 : 171 P W R 1911 : 11 lnd Cas 63. 

— S. 75. 

S. 75(2) - District Judge — Pow er of, to transfer 

case to Additional District Judge- 

Section 75 (2) of the Act cannot be construed so as 
to prevent a District Judge from transferring to a 
Subordinate Court a case pending before himself. It 
is merely intended to invest a District Judge with 
power of control over the distribution of business 
and does not imply that an Additional District Judge 
has no judicial powers until District Judge confers 
them on him. AIR (Vol 1) 1914 Lah 187 : 1L0 P W R 
1914 : 215 P L R 1914 : 3 P R 1915 : 25 lnd Cas 480 
(DB). 


PUNJAB COURTS ACT (3 of 1914) 

— — Jurisdiction — Decree before the Act — Appeal, 
if District Judge under the new Act can hear. 

A District Judge under the New Punjab Court’s Act 
has no jurisdiction to hear an appeal from the decree 
of an officer who was a District Judge before the Act 
came into force. Where, therefore, such an appeal 

was heard by a new District Judge, the Chief Court 

set aside the judgment and decree and transferring 
the appeal to its file, decided it on the merits. A I R 
(Vol 3) 1916 Lah 374:26 P W R 1916:33 lnd Cas 997. 


— S. 10. 

S Division Bench — Power to make refer- 

ence, difference in point of law. 

A Division Bench of the Punjab Chief Court can 
not make a reference under S. 10 (2) (b) of the Ac 
when the members of that Bench have differed on ; 
point of law. The proper course is to refer the noin 
under the proviso to S. 98, Civil P. C. AIR (Vol 3 
1916 Lah 113 : 109 P W R 1916 : 154 P L R 1916 • 7( 
and 71 P R 1917 : 34 lnd Cas 714 (DB). 

— S. 21. 


— Ss. 21, 28 and 39- Appeal— Forum — Erroneou 
valuation of Court fees -District Court 

Anappeal from a decree in a suit of the Jurisdic 
tional value of Rs. 5 500 was filed in the High Court 
The figure Rs. 5,700 found its way into the decrei 
apparently; because the plaintiff assessed the marke 

he ! a ?u ln s . uit r at that sum although th. 
real value of the suit for purposes of jurisdictioi 

Ca Held te tW tlmes tl ? e , J ama was only Rs. 615 : 

;i9 H 20) d 2 Lah Ljf 800 P (DB)f y t0 ^ DiStriCt 


Ss. 21 (2), 28 and 39 — Decree by Subordinate 

Judge who lias been appointed Additional Judge — 
Appeal — Forum. 

An appeal from the decree of a Subordinate Judge 
who has been appointed Additional Judge when the 
case has not been transferred to him by the District 
Judge under S. 21 (2) ol the Punjab Court's Act, lies 
to the District Judge il the value of the suit does not 
exceed Rs. 5,000 and not to the Chief Court.' A 1 R 
(Yol 4) 1917 Lah 17 : 38 P R 1917 : 108 P W R 1917: 
41 lnd Cas 42 (DB). 

— S. 34. 

S. 34 — Lx parte decree by Subordinate Judge, if 

can be set aside by Munsif. 

A Subordinate Judge of the second class exercises 
no control over a Munsif of the second class and his 
Court is not superior to that of the Munsif. 

A Munsif to whom a case is transferred under S. 30 
ot the Act can validly set aside an ex parte decree 
though it had been passed by a Subordinate Judge. 
AIR (Vol 4) 1917 Lah 204: 86 P L R 1917: 84 P W R 
1917 : 42 lnd Cas 242. 

— S. 40. 

- — S. 40— Second appeal — Finding of fact — Dedica- 
tion. 

A finding that a house is a dharmasala by dedica- 
tion to religious uses is one of fact with which inter- 
ference in second appeal is incompetent. AIR (Vol 6) 
1919 Lah 130 : 1 P R 1919 : 49 lnd Cas 133. 

S. 40(3) — Refusal of certificate — Grounds for 

Revision. 

No revision ordinarily lies from an order of the 
lower Appellate Court refusing to grant a certificate 
under S. 40 (3) of Act 111 of 1914. If certificate is 
refused on the ground that no general question of 
custom etc., is involved, the chief Court can revise 
the order and remand the application. A I R (Vol 2) 
1915 Lah 322 : 23 P W R 1915 : 8G P L R 1915 : 27 
lnd Cas 722. 


— S. 41. 

S. 41 — Second appeal — Custom — Certificate, 

when necessary. 

When the question for decision before the lower 
Appellate Court was whether the general rule of 
custom had been abrogated by a special custom, no 
second appeal lies without a certificate. A I R (Vol 7) 
1920 Lah 115 : 2 Lah L J 503 : 56 lnd Cas 651 (DB). 

Ss. 41 and 44 — Refusal of certificates. 

The order of a District Judge refusing certificate 
under S. 41 (3) without considering the grounds 
therefor is open to revision and remand. AIR (Vol 6) 
1919 Lah 282 : 50 lnd Cas 651. 

S. 41 — Error of Law — Revision — Material ir- 


regularity. 

An erroneous view of law or omission to decide a 
question of fact (i. e.,) whether or not a balance was 
struck, is a material irregularity justifying revision. 

The omission to determine a question of fact on 
which the decision as to limitation depends is a 
material irregularity for which a revision lies. A I R 
(Vol 6) 1919 Lah 177:37 P L R 1919: 52 lnd Cas 115. 


S. 41— Second appeal— Onus. 

Where a decision proceeds upon a wrong laying of 

onus there being no evidence on either side, the 

question of onus is one of law and a second appeal 

lies, but where onus being wrongly placed, a case is 

decided on evidence let in by both parties, the case 

l sd ‘ ffere " L , A 1 R ( Vo1 4) 1917 Lah 395 : 30 P W R 
1917 : 40 lnd Cas 100. 


S. 41— Necessity, if a question of law — Shamilat 
allotted on partition if ancestral. 

Shamilat when allotted on partition to the pro- 
prietor of a village which is an ancestral property 
also becomes his ancestral property. 

Whether a question of legal necessity is a question 
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of fact or law depends on a consideration of .the 
knowledge ol the alienee about the use the money 
was put to or on the lower Court's viol ition ol the 
rules and maxims of the Chief Court. A l R iVol -1) 
1917 Lah 301 : 16 P W R 1017 : 30 lnd Cas 64 1. 

S. 41 Onus wrongly placed. 

A finding oi fact can be set aside in second appeal 
if burden of proof is wronglv allocated. A 1 K (Vol 4) 
1917 Lah 45 ; 37 P W 11 1017 : 40 lnd Cas 176. 

S. 41— Second appeal — Misreading of evidence. 

Misreading of evidence is sufficient reason tor the 
Chief Court to interfere in second appeal. AIK (Vol 3) 

1916 Lah 36: SI P R 1916: 126 P W K 1016: 39 P L R 

1917 : 35 lnd Cas 892. 

S. 41 — Second appeal— Finding of fact. 

A finding of fact will not generally be gone into in 
second appeal when it is sulliciently definite though 
not very clear. AIR (Vol 2) 1015 Lah 163 : 20 P W R 

1915 : 67 P L R 1915 : 27 lnd Cas 620. 

Ss. 41, 3S— Appeal— Forum of — How determined 

— Value of claim in land suits. 

In land suits where the value of claim is calculated 
according to the revenue payable on the land, it is 
that value that decides the course of appeal and not 
the amount decreed in the lower Court. AIR (Vol 1) 
1914 Lah 432 : 10 P L R 1914 : 21 P W R 1914 : 23 
lnd Cas 89 (DB). 

S. 41 (c)— Second appeal — Substantial error, or 

defect in procedure. 

A second appeal cannot be entertained on the 
ground of mere alleged error in weighing evidence. 
A I R (Vol 3) 1916 Lah 238 : 72 P R 1916 : 138 P L R 

1916 : 119 PWR 1916 : 35 lnd Cas 366 (DB). 

S. 41 (1) (3) — Point overlooked — Remand. 

Though under S. 41 (1) and (3) the Chief Court can, 
in the absence of a certificate, decide the “existence 
or validity” of a custom, it is not barred from remitt- 
ing a case for decision on a point of custom over- 
looked or deliberately neglected by the lower Court. 
AIR (Vol 3) 1916 Lah 276 : 22 P R 1916 : 212 P W R 
1915 : 34 lnd Cas 904 (DB). 

S. 41 (1) — Second appeal — Question of law — 

Interpretation of document. 

The question “whether M, gifted shamilat patti to 
D” is one of fact though in deciding that question 
one has to interpret a document, and consequently 
no second appeal lies. When a question involving the 
interpretation of a document is one of law explained. 
A I R (Vol 3) 1910 Lah 85 : 68 P R 1916 : 182 PWR 
1910 : 77 P L R 1917 : 36 lnd Cas 199. 

S. 41 (1) (c) — Second appeal — Omission to con- 
sider oral evidence. 

An omission by a lower Appellate Court to con- 
sider the oral evidence and record a finding thereon, 
is a material irregularity and a ground for second 
appeal. A 1 R (Vol 2) 1915 Lah 414 : 73 P W R 1915: 
149 P L R 1915 : 29 lnd Cas 901. 

Ss. 41 (2), 38 and 39 — Decision by Additional 

District Judge in a case not assigned. 

Where a case has been heard and decided by an 
Additional District Judge, which had not been as- 
signed to him by the District Judge and who had 
never been appointed as Subordinate Judge, an appeal 
from his decree lies to the Chief Court and not to the 
District Court. A I R (Vol 6) 1919 Lah 273 : 46 P R 
1919 : 51 lnd Cas 437 (DB). 

S. 41 (3)— Custom— Second appeal. 

The decision in the case of self-acquired property, 
that a daughter’s son excludes a nephew depended 
upon a finding as to custom which cannot be disputed 
in second appeal, without a certificate. A 1 R (Vol 8) 
1921 Lah 360 : 2 Lah L J 188. 

S. 41 (3)— Second appeal— Point of custom. 

In the absence of a certificate, a second appeal is 


not competent on a question ol onus in a case ol 
custom. On a refusal ol certificate on the ground that 
the case was not covered by S. -11 (.->>, a r'-mind lor 
reconsideration oi the question as to whel'aer certi- 
ficate should be granted cannot be ordered. A 1 R 
(Vol 7) 1920 Lull -leS : 2 Lah L J 47.) 0 )R). 


S. 41 (3' — Second appeal — Custom. 

Whether by the custom prevailing in the tribe to 
which the parties belong, a union between a man 
and 1 1 is nephew’s widow is recognised as valid and 
whether by custom the issue ol > licit a union should 
be regarded as legitimate and entitled to succeed are 
questions of custom into which the High Court can- 
not enter in second appeal in the absence of a certi- 
ficate. A 1 R (Vol 7) 1920 Lah 461 : 2 Lah I. J 370 
(DR). 


S. 41 (31— Second appeal— Custom. 

A finding that the parties are governed by Hindu 
Law and not by custom cannot be challenged in 
second appeal with 'lit a certificate. AIR (Vol 7) 1920 
Lah 407 : l Lah L J 60 : 2 U P L R (Lah) 11 1 : 56 
lnd Cas 944 (DB). 

S. 41 t3) — Second appeal. 

An appeal was held to have been filed within time 
where the widow explained that her delay in apply- 
ing for a certificate was, until she discovered her 
mistake, due to an erroneous supposition that a 
second appeal from the decree would lie as ol right 
to the Chief Court. A I R (Vol 7) 1920 Lah 63: 1 Lah 
245 : 57 lnd Cas 204. 

S. 41 (3) — Second appeal — Defective certificate. 

A second appeal cannot be admitted on the 
strength of a certificate not in accordance with 
S. 41 (3) of the Act of 1914. A I R (Vol 5) 1918 Lah 
350 : 4 P W R 1918 : 148 P L R 1917: 44 lnd Cas 87. 


S. 41 (3) — Question of onus in custom case — 

When question of law. 

The question of onus probandi in a custom case is 
not a pure question of law, unconnected with custom; 
on the other hand, it is not under all circumstances 
a question relating to the validity or the existence of 
a custom, a party to a suit may be held to be enti- 
tled to an initial presumption in his favour on the 
strength of a generally accepted rule of custom as 
laid down by the judicial decisions or otherwise. AIR 
(Vol 5) 1918 Lah 338 : 7 P R 1918 : 44 lnd Cas 162 
(DB). 

Ss. 41 (3) and 44 — Revision — Order refusing 

certificate. 

When an application for a certificate under S. 41 
(3) of the Act is refused by the District Judge on the 
erroneous ground that no question of custom arose, 
there is a revision to the Chief Court from the order 
of refusal on the ground that the District Court has 
failed to exercise the jurisdiction vested in him. AIR 
(Vol 5) 1918 Lah 152 : 18 P R 1918 : 44 lnd Cas 732. 

S. 41 (3)— Refusal of certificate — Second appeal 

Gifted property whether reverts to the donor. 

Where the question involved in an appeal to the 
District Judge was one of custom and he rejected an 
application Tor a certificate under S. 41 (3) of the 
Act, a second appeal is not maintainable against his 
decree. Even where the lower Appellate Court, 
decided the rule of custom erroneously and on a 
misconception of prior decisions, a certificate under 
S. 41 (3) is necessary to sustain a second appeal on 
the point of custom. 

The view that gifted property reverts to the heirs 
of the donor in the event of all the heirs of the 
donee being exhausted is erroneous. AIR (Vol 5) 1918 
Lah 70 : 109 P R 1917 : 71 P W R 1917 : 43 lnd Cas 
299 (DB). 

S. 41 (3) — Order of remand on question of 

custom— Appeal. 
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No appeal rom an order of remand as to the exis- 
tence or non-existence of a custom lies, where how- 
ever parties are admittedly governed by customary 
law, the order ol remand should be set aside and a 
decree must be passed by the trial Court lor what 
the plaintiff was entitled to bv custom. A I R (Yol -1) 
1917 Lah 392 : 76 P \V R 1917 : 109 P L R 1917 : 39 
lnd Cas 775. 

S. 41 (3) — Unreasonable refusal to certify — 

Procedure. 

The Chief Court cannot on the revision side con- 
sider the reasonableness of a relusal to grant certifi- 
cate nor regard it as granted when it is unreasonable. 
The question cannot he considered in the absence of 
a certificate. AIR (Vol 4) 1917 Lah 147 : 6 P R 1917 : 
39 lnd Cas 96. 

9. 41 (3) — Second appeal — Custom — Certificate. 

Where the lower Court found that the parties are 
governed by custom and not by Hindu Law, the ag- 
grieved party cannot in second appeal urge as a 
ground of appeal that the parties are governed by 
Hindu Law and not by custom in the absence of a 
certificate under S. 41 (3) of the Act. A 1 R (Yol 4) 
1917 Lah 74 : 141 P W R 1917 : 42 lnd Cas 115. 

S. 41 (3) — Second appeal, certificate for, on 

point of custom— When to be granted. 

The certificate referred to in S. 41 (3) of the Act 
should be granted only when the lower Appellate 
Court is satisfied that the evidence regarding custom 
is conflicting or uncertain and there is substantial 
doubt regarding its existence. The Chief Court will 
not act upon a certificate which is not granted having 
regard to the aforesaid terms. A 1 R (Yol 3) 1916 Lah 
102 : 82 P R 1910 : 129 P W R 1916 : 38 P L R 1917: 
35 lnd Cas 884 (DB). 

— S. 41. 

S. 44 — Revision— Arbitration cases. 

The High Court is reluctant to interfere on revi- 
sion in arbitration cases unless it is compelled to do 
so in circumstances of gross and material irregula- 
rities. 

The judgment of the lower Appellate Court being 
entirely based on inaccuracies or misunderstandings 
is vitiated thereby and cannot he upheld. A 1 R 
(Vol 8) 1921 Lah 375 : 2 Lah L J 681. 

— — S. 44 — Revision— Interlocutory order. 

'1 he High Court is not bound to interfere on the 
revision side even though the lower Court acts with- 
out jurisdiction unless failure of justice has directly 
resulted from such a defect. 

An orde r in a suit for partition after the preliminary 
decree and before the final decree is an interlocutory 
order, and it is not open to appeal. AT R (Yol 8) 1921 
Lah 265 : 2 Lah L J 673. 

S. 44— Revision— Interference in— Equities. 

The chief Court would not be justified in interfer- 
ing with the order of the lower Court in revision, if 
the equities were all against the appellant. A I 11 
(Vol 7) 1920 Lah 377 : 16S P R 1919. 

S. 44 — Revision — Interlocutory order. 

The chief Court should not ordinarily interfere 
with an interlocutory order in revision, but in excep- 
tional cases it may, to shorten litigation. AIR (Yol 6) 
1919 Lah 437 : l Lah L J 220. 

S. 44 j— “Decided’* meaning of — Civil P. C., 

O. 41, R. 5 — Interlocutory oiders. 

A case cannot he said to he decided under S. 44 of 
the Act, if there has been an order of remand under 
Or. 41, R. 25, Civil P. C. The Chief Court w ill not 
interfere in revision with interlocutory orders. AIR 
(Vol 5) 1918 Lah 377 : 58 P L 1\ 1918 : 134 P W R 
1918 : 46 lnd Cas 554. 

• S. 44— Revision — Limitation. 

A case is within S. 44 if a suit has been errone- 
ously he^d to be either within time or barred by 


limitation owing to the application to it of an article 
of the Limitation Act which cannot apply to the 
facts. (39 C. 473 ; 20 A. 78 Not foil.) A l R (Vol 5) 
1918 Lah 365 : 59 P L R 1918 : 139 P W R 1918 : 46 
lnd Cas 541 (DB). 

S. 44— Onus wrongly placed— Revision. 

A wrong placing of the onus,- resulting in a totally 
erroneous decision is sufficient for interlerence in 
revision. A I R (Vol 5) 1918 Lah 268 : 146 P W R 
1918 : 46 lnd Cas 777. 

S. 44— Revision — Material irregularity. 

The failure to determine whether an application 
is governed by t lie Limitation Act of 1877 or by the 
Act of 1908, is a rnateri.il irregularity and is a good 
ground for revision. AIR (Vol 4) 1917 Lah 144 : 101 
P R 1916 : 37 lnd Cas 292 (DB). 

S. 44 — Revision — Wrong decision on question of 

law. 

The Chief Court would not entertain an applica- 
tion for revision made on the ground that the lower 
Appellate Court has taken a wrong view of law in 
making the petitioners liable to the claim if it ap- 
peared that their conduct was most reprehensible. 
8.8 P L R 1917. 

S. 44 — Revision — Interference in — Ends of 

justice. 

The Chief Court is not hound to interfere in revi- 
sion if the order of the lower Court does justice as 
between the parties. A I R (Vol 2) 1915 Lah 293 : 0 
P W K 1915 : 38 P L R 1915 : 27 lnd Cas 589. 

S. 44 — Revision — Finding ox fact — Evidence not 

considered. 

A finding of fact by an appellate Court without 
fully considering the evidence of the parties is liable 
to be set aside in revision. A I R (Vol 2) 1915 Lah 
290 : 7 P W 1\ 1915 : 120 P L R 1915 : 27 lnd Cas 
593. 

PUNJAB COURTS ACT (6 of 19 IS) 

Notifications under — Notifications Nos. 570 and 

571 of 1884— Applicability to N.-W. F. P. 

Notifications Nos. 570 and 571 of 1889 under the 
Punjab Courts Act, directing that the Divisional 
Courts should be deemed to he the District Courts for 
the purposes ol the Succession Act are inconsistent 
with the N.W. F. P. Courts Regulation which abolish- 
ed Divisional Courts. These notifications, therefore, 
ceased to have any elfect when the N.-W. F. P. 
Courts Regulation was passed. A I R (Vol 20) 1939 
Pesh 30 : 183 lnd Cas 657 (DB). 

— —A suit for land occupied as a fruit garden is a 
suit for land within the meaning of the Punjab Courts 
Act. Where a person is entered as a tenant-at-will 
of a garden, on his death it must be held that the 
tenancy has come to an end. His heir is not there- 
fore entitled to a decree for possession though he is 
entitled to remove the trees. AIR (Vol 23) 1936 Lah 
780 : 161 lnd Cas 975 (DB). 

— S. 3. 

S. 3 (2 1 — Land Suit — Land in village abadi. 

A suit relating to a piece of land in the village 
abadi which is not being occupied for any agricul- 
tural purposes is not a land suit within the meaning 
of the Act. AIR (Vol 22) 1935 Lah 105. 

— S. IS. 

S. 18 — Order 47, R. 5, Civil P. C., applies only 

to a Court consisting of more than one Judge and a 
District Judge and an Additional Judge are not mem- 
bers of the same Court but different Courts under 
the Punjab Courts Act. AIR (Vol 20) 1933 Lah 130 : 
34 P L R 229 : 141 lnd Cas 392 (1). 

— S. 21. 

— S. 21 — Arbitration — Additional District Judge if 
can entertain proceedings. 
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Under S. 21, the Additional District Judge in 
matters of arbitration can exercise all the powers ol 
the District Judge but the District Judge has to as- 
sign such powers to him. 

There was no express order on the record sending 
the case to the Additional District Judge, but previ- 
ously the case was on the record of the District Judge 
who actually heard it and subsequently it went to 
the Additional District Judge who disposed of it : 

Held, that under the circumstances, it must be as- 
sumed that the District Judge did assign this case to 
the Additional District Judge. AIR tVol 25) 1935 
Lah 838 : 182 Ind Cas 159. 

— S. 26. 

S. 26 — (as amended by 1 of 1919 and 9 of 1922) 

— Remand by '‘uperior Court— Subordinate Court — 

Jurisdiction not conferred. 

A remand order cannot confer on the subordinate 
Court a jurisdiction which that Court would not 
have had but for the remand. It would be highly 
anomalous to hold that a Court not having jurisdiction 
in the ordinary course becomes competent in conse- 
quence of a remand by a Superior Court. AIR (\ ol 16) 
1929 Lah 534 : 30 P L R 244 : 11C Ind Cas 324 fDB). 

§ 34 

Is. 34 — Civil P. c., S. 24 and O. 41, R. ^-Addi- 
tional District Judge remanding case to Subordinate 
Judge under O. 41, R. 25, Civil P. C— District Judge 
has power to transfer proceedings from Subordinate 
Judge to another Subordinate Judge of equal and 
competent jurisdiction. AIR (Vol 20) 1933 Lan l9 : 

33 P L R 1015 : 13 Lah 806 : 140 Ind Cas 23S. 

S. 34 — Position of distributing Judge — Minis- 
terial act— Discretion overrides S. 15, C. P. Code. 

Where a judge receives plaints for distributing to 
proper Courts, no is acting not in the capacity of a 
Court but ministerially for the convenience ot the 
litigants. His discretion overrides the provisions ot 
S. 15, C. P. Code, in so far as he can direct a suit 
which might be tried by a Court ol lower jurisdic- 
tion to be tried by a Court of higher jurisdiction, but 
no such discretion is conferred on the suitor who re- 
mains bound by the provisions of the Code. A 1 K 

(Vol 15) 1928 Lah 484 : 110 Ind Cas 293 (DB). 

s. 34— Presentation and institution -Limitation, 

etc Date of presentation to distributing officer — 

Presentation not same as institution. 

When the plaint distributed under S. 31 has 
reached the Court of the Judge who will dispose ot 
it, the date of presentation for purposes ot limitation 
and kindred matters is taken to be that on which it 
was presented to the distributing officer in the hrst 

instance. 

But this is not the same as saying that it is ins- 
tituted in the Court of such distributing olheer, tor 
once he or any other Court takes cognizance ot a 
plaint and makes the necessary entries in the register 
he remains seized with that plaint and cannot send 
it elsewhere unless and until it is transferred by com- 
petent authority. AIR (Vol 15) 1928 Lah 484 : 110 

Ind Cas 293 (DB). 

_S. 35. 

S. 35— Warrant of attachment - Obstruction — 

Notice for prosecution - Transfer of proceedings to 
Additional Judge-Complaint by latter— Validity. 

A warrant ol attachment was issued by the Judge 
of a Small Cause Court and was handed over to the 
Bailiff under his order. The obstruction to the 
warrant was reported to that Judge who ordered 
notice to issue to the persons who caused the obstruc- 
tion to show cause why they should not be prosecuted 
under S. 186, I. P. C. After this had .been done, the 
proceedings were made over by the Judge to the 
Additional Judge for disposal who, under the provi- 
sions of S. 8 (2), Provincial Small Cause Courts Act, 


had the same powers as the Judge in this matter 
which had been assigned to him by the Judge: 

Held, that a complaint lilcd by the Additional 
Judge under the circumstances was a good complaint. 

AIR (Vol IS) 1931 Lah 530: 32 Cr I. J 964: 33 l’ L R 
401: 13 Lah 16: 132 Ind Cas S42. 

— S. 37. 

S. 37 — Section 37 read with S. 21, ( ivil !’• C., 


does not make the provisions ol () 21, R. S of tin 
Code a mere surplusage. AIR (Vol 20) 193) Lah S >9: 
147 Ind Cas 584. 

_S. 38. 

S. 3S— Forum of appeal in suit fur injunction. 

A suit for issue ol a perpetual injunction ordering 
the defendant to demolish a wall built bv him near 
the plaintiff's ventilator and to restrain him from 
building second storey on his shop within live feet of 
the plaint i II 's windows 1 alls under R. i <•! the rub s 
framed by Lahore High Court under S. 9. V.iits \ .. na- 
tion Act, and must he valued at a sum i \ee< ding 
Rs. 100 and not exceeding Rs. 500. In such a suit, a 
first appeal lies onlv to the District Judge. A l R 
(Vol 21) 1934 Lah 796: 155 bid Cas 153. 

— S. 39. 

S. 39 — Discretion of Court — Interference m 

appeal— Principles — Punjab Pre-emption Act, S. 22 

^ A Court of appeal can interfere with the exercise 
of discretion by the Court below if such discretion 
has been exercised on wrong or inadequate materials 
as for example, if it can be shown that the Court has 
acted under a misapprehension of fact i.i that it 
either has given weight to irrelevant or unproved 
matters or has omitted to take into account matters 
that are relevant. A I R (Vol 3/ ) 1950 Last I unj l64 
(DB). 

S. 39 — Original plaint amended with Court s 

permission — Determination of forum of suit and ap- 
peal. . . . . . . . . 

The valuation as given in the original plaint is no 

longer the valuation of the suit, when the original 
plaint has, with Court’s •permission, been amended 
but it is the relief asked for, and the value fixed in the 
amended plaint, which determine the nature and 
forum of the suit as well as of appeal under S. 39 AIR 
(Vol 28) 1941 Lah 397 : 43 P L R C28 : 197 Ind Cas 
319. 

.S. 39 — Account suits -Forum of appeal. 

In suits for rendition of accounts, if the aggregate 
amount exceeds Rs. 5,000, the appeal lies to the 
High Gourt and not to the District Judge. (1939) 4L 
P L R 145. 

S. 39 -Jurisdiction— Consent or waiver. 

Notification under S. 39 (3) directed an appeal 
from the Court of first instance to he filed before the 
Senior Subordinate Judge — Appeal filed in the Court 
of District Judge: 

Held, that the consent and acquiescence ol the 
parties ’ could not give jurisdiction to the District 
Judge to decide the appeal. A 1 R (Vol 24) 193/ Lah 
401: 39 P L R 677: 174 Ind Cas 139. 

S. 39— Suit for rendition of account — Appeal to 

District Court — Power of District Judge to pass a 
decree in excess of his pecuniary jurisdiction — Ap- 
peal-Jurisdiction. 

Suit for dissolution of partnership and rendition ot 
accounts— Suit valued at Rs. 2000— The defendant m 
his written statement pleading that nothing was due 
to the plaintiff, and alleging that the plaintiff owed 
him a very large sum— A preliminary decree dissol- 
ving the partnership and ordering that accounts be 
taken— Final decree for Rs. 3286— Both parties tiling 
appeals in the District Court — In his memorandum 
of appeal, the plaintiff stating that ‘the value of the 
suit was Rs. 2000 but he valued the appeal for pur- 
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poses of jurisdiction and court-fee at Rs. 5000 or 
more on accounts,” and paying ad valorem fee on 
Rs. 5000 stating that he was prepared to make good 
the deficiency in court-fee in the event ot the Court 
finding that on the evidence, he was entitled to a 
larger sum — The defendant valuing his appeal at 
Rs. 8286 — The District Judge dismissing defendant’s 
appeal and accepting that ol the plaintiit and passing 
a decree in favour of the plaintiff for Rs. 32,032-2-3 
with coits and interest at 6 per cent, per annum: 

Held, that for the purposes of determining the 
forum of appeal, the value of the original suit was 
Rs. 3286 and the appeals lay to the District Court and 
Ss. 25, 26, and 30, Punjab Courts Act, relate also to 
jurisdiction to decide the suit or appeal and as such, 
the District C urt had no jurisdiction to pass a decree 
for more than Rs 5000 and that the proper course 
for him was to return the memorandum of appeal for 
presentation in High Court; 

Held, also that in appeals of which the High Court 
is properly seized, it has jurisdiction to pass a decree 
for any sum however large or small it may be. A l R 
(Vol 21) 1934 Lah 545 : 15 Lah 512 : 36 P L R 361 : 
151 Ind Cas 703 (FB). 

S. 39 — Pre-emption of sale of agricultural land 

— Forum of appeal. 

1 he value ol the suit for purposes of jurisdiction in 
suits for pre-emption of sales of agricultural land is 
admittedly thirty times the land revenue assessed on 
land and under S. 39, the forum of appeal is deter- 
mined by the ‘value of the original suit.’ The mere 
fact that the Court passes a decree for possession 
subject to an encumbrance, which exceeds the pecu- 
niary jurisdiction of the Court does not make the 
decree so passed ultra vires. A I R (Vol 20) 1933 Lah 
767: 35 P L R 26: 147 Ind Cas 29 (DB). 

-S. 39— Redemption suit — Forum of appeal. 

I he value of a suit lor redemption for determining 
the forum of appeal is not value tentatively given by 
the plaintiff but the amount found by the Court to he 
payable lor redemption. AIR (Vol 20) 1933 Lah 155: 
148 Ind Cas 234 <DB). 

— - — S. 39 — Jurisdiction in appeal— Suit valued at less 
than Rs. 5,000 — Decree for over Rs. 5,000 — Appeal 
hes to District Judge, not to' High Court. 

The value of pre-emption suit for the purposes of 
jurisdiction calculated at thirty times the land re- 
venue of t lie land in dispute was less than Rs. 5,000, 
but a decree was passed in the suit ordering payment 
of a sum larger than Rs. 5,000. 

an appeal arising from the suit lay under 
xu TN- . Punjab Courts Act to the Court of 

Strict Judge and not to the High Court. AIR 
(Vol 12) 1925 Lah 41: 76 Ind Cas 196 (DB). 

— — Ss. 39 and 40 — Jurisdiction — First appeal — Test 
or. 

The question of jurisdiction in respect of a first 
apppeal must be determined with reference to the 
claim made and not with reference to the decision 
upon the claim. There is a distinction between first 
appeals under S. 39 and further appeals under S. 40 
of the Punjab Courts Act. 3 P L R 1913: 274 P W R 
1912: 16 Ind Cas 865 (DB). 

S. 39 (1) — Suit for money on unsettled account 

— ‘Amount or value of subject-matter of the original 
suit’, meaning of— Court-fees. 

In suits for recovery of money on unsettled ac- 
counts, the ‘‘value as determinable for computation 
of court-fee” is the value as given in the plaint unless 
it is enhanced by an adjudication of the Court that a 
bigher sum is due in which case it is this latter sum 
which becomes the value on which court-fee is com- 

? 'uted and which, therefore, is also the proper value 
or purposes of jurisdiction. 

B j- e L re * s n .° variation °f the value as originally 
tixed in the plaint if the amount found due is less 


than that claimed or if the suit is dismissed, the 
plaintiff being held entitled to nothing. In the last 
mentioned class of cases, the value as originally fixed 
continues to be the value for computation of court- 
fee and consequently, is also the value for purposes 
of jurisdiction. 

The plaintiff brought a suit against the defendant 
for dissolution of partnership and rendition of ac- 
counts and valued the suit for purposes of jurisdiction 
and court-fee tentatively at Rs. 8000 and paid court- 
fee on that amount stating that if a higher sum was 
found due on taking the account, lie would pay 
additional court-fee thereon. The trial Court found 
him entitled only to 11s. 3375-4-6. 

Both parties appealed, the defendant appealing to 
the District Court valuing the appeal for purposes of 
jurisdiction and court-fee at Rs. 3375-4-6. The 
plaintiff appealed to t he High Court contending that 
the Subordinate Judge had erroneously fixed the 
amount due by the defendant to him at Rs. 3375-4-6 
and praying that the decretal amount be enhanced to 
Rs. 9824-10-9 as found by the Local Commissioner. 
He valued the appeal for purposes of jurisdiction at 
Rs. 8000 and for court-fce.at Rs. 6449-6-3 on which 
amount he paid ad valorem court-lee: 

Held, (Agha Haider J. dissenting) that the “value 
of the subject-matter of the original suit” was 
Rs. 8000 as stated in the plaint, and not Rs. 3375-4-6 
for which the Subordinate Judge had passed a decree 
and therefore under S. 39 (1), Punjab Courts Ac:, 
appeals against that decree whether instituted by the 
plaintiff for enhancement of the decretal amount or 
by the defendant for the total dismissal of the suit, 
lay to the High Court. A I II (Vol 21) 1934 Lah 488 : 
15 Lah 151: 36 P L R 391: 151 Ind Cas 641 (FB). 

S. 39 (3)— Notification under — Relationship be- 
tween Subordinate Judge and District Judge — 
Transfer of case by District Judge. 

Section 39 (3) does not affect the status of the Dis- 
trict Judge or the Subordinate Court who has been 
empowered by notification to hear appeals of certain 
class lying to the District Judge, or the relationship 
inter se between them in the same District. The 
latter Court still ‘remains subordinate to the District 
Judge. Consequently, the District Judge is empower- 
ed to transfer the appeal from the Court of the 
Subordinate Judge to his own Court if sufficient 
grounds are made out before him. AIR (Vol 26) 1939 
Lah 578: 186 Ind Cas 139. 

S. 39 (3)—Jurisdiction — Consent or waiver. 

There is a defect of jurisdiction if a District Judge 
entertains an appeal direct from a Court of first 
instance which, under the provisions ot S. 39 (3), lies 
to First Class Subordinate Judge. The consent and 
acquiescence of the parties to a suit cannot give 
jurisdiction to a Court of limited jurisdiction. AIR 
(Vol 23) 1936 Lah 575 : 38 P L R 990 : 164 Ind Cas 
440 (DB). 

S. 39 (3) — Ground for second appeal. 

The absence of jurisdiction to hear an appeal is a 
good ground for second appeal. AIR Vol 23) 1936 
Lah 575 : 38 P L R 990 : 164 Ind Cas 440 (DB). 

— S. 41 

1. Absence of certificate 

2. Certificate necessary 

3. Certificate not necessary 

4. Discretion about certificate 

5. Effect of certificate 

6. i imitation 

7. Object and scope 

8. Points not covered by certificate 

9. Revision 

1. Absence of certificate 

S. 41 — Certificate — Finding regarding custom. 

A finding that the parties are governed by custom 
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on the one hand or their personal law on the other 
cannot be challenged in appeal in the absence ot a 
certificate. (1937) 170 Iud Ca/89 : 39 P L R * 73. 

S. 41— Certificate necessary. 

In the absence of a certificate, the High Court will 
not re-(Jpen a decision on the question of custom. 

AIR (Vol 21) 1934 Lah 2S9 : 36 P L R 49o : lo Lah 
683 : 151 lnd Cas 209. 

S. 41— Custom not proved — Certificate refused 

—Appeal without certificate on ground of onus 
wrongly placed — Not maintainable. 

Two daughters of a Rajput Nlahomedan who had 
migrated to Lyallpur challenged an alienation by 
their widowed mother, alleging that they were gov- 
erned by custom and could so challenge it. 1 he oiub 
of proving the custom was placed on the plauitilr, 
who failed to prove it. Then plaintiff, failing to 
obtain certificate, appealed on the ground that onus 
was wrongly placed and no certificate was necessaiv. 

Held, that as the counsel had previously admitted 
the right placing of onus, the appeal should 
missed being without certificate. AIR (Vol 16) 1-9 
Lah 765 (DB). 

S. 41 — Finding as to custom. 

Findings of the lower Courts that by the custom 
the mother was the guardian of her son and compe- 
tent as such to alienate his property cannot be chal- 
lenged in second appeal in absence of u , certificate. 
AIR (Vol 14) 1927 Lah 873 : 9 L L J 399 (DB). 

S. 41— Question of law applicable — Certificate 

necessary. . _r 

The question as to the representative rights oi 

inheritance was a matter of fact in issue. 

Held, the District Judge’s finding that the parties 
are governed by Muhammadan Law and no >y 
custom on this point cannot be challenged in 

absence of a certificate. AIR (Vol 10) 1J23 Lah -84 . 
75 lnd Cas 458. 

S. 41— Custom as to Hindu widow’s power to 

81 The question whether a Hindu widow has a right 
by custom to make a gift, is one that cannot be raisec 
in the absence of a certificate in appeal. AlU 

(Vol 10) 1923 Lah 53 : 70 lnd Cas 833 (DB). 

2. Certificate necessary 

(a) Custom general . , , 

(b) Custom regarding village and grazing lands 

(c) Custom regarding share in property 

td) Question as to applicability of personal law 

(a) Custom general 

S. 41 — A question of custom cannot be agitated 

in second appeal without a certificate even when .no 
specific issue on the question of custom wa s Lamed 
in the trial Court provided it was implied in the plea- 
dings and arose by implication on the issues ‘which 

were actually framed and was in fact , c 9 ox 

test between the parties at the trial. AIR (V ol -8) 
1941 Lah 47 : 42 P L R 796 : 192 lnd Cas 8/9. 

S. 41 (3) — Suit involving question of custom— 

Parties relying on judicial precedents as instances — 
Court holding instances cited by plaintiff sufficient to 
rebut presumption arising from riwaj-i-am : 

Hel<?, that second appeal '' ? s . “ ot , Vol 24) 
without certificate under S. 41 (3). (AIR (Vol z ) 

1937 Lah 938 : 175 lnd Cas 890. 

S # 41 __ Certificate necessary only on grounds 

Covered by the section. , , 

It is only when the grounds in support of the 
appeal are covered by S. 41 (1) (a) that a certihcate 
by the District Judge is necessary and not others ise. 
AIR (Vol 15) 1928 Lah 427 : 110 lnd Cas 1-2. 

— S. 41— Second appeal. . . . „„„„ i 

Question o£ custom cannot be gone into in second 
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appeal without a certificate. (1928) 109 lnd Cas 562 
(Lah). 

s, 41— Question of mercantile usage. 

An appeal to contest a decision on a question ol 
mercantile usage does not lie without furnishing a 
ce tilicate in accordance with provisions ot S. 41. 
AIR (Vol I'd 1926 Lah 227 : 91 lnd Cas .>06. 

S. 41 — Custom invalidating will. 

A finding that a custom existed by which a certain 
will became invalid cannot be challenged in second 
appeal without a certificate. AIR (\ ol 12) 192 > Lah 
52 : 84 lnd Cas 904 : 6 L 1. J 310 (DB). 

S. ll — Cross object ions — Respondent not prohi- 
bited from agitating question of custom. 

S. 4 L (3) only provides that an appeal shall not be 
entertained on questions relating to custom without 
a certificate and does not m .mV way prohibit a 
respondent from agitating the question ol custom m 
answer to the appeal and from supporting the decree 
on anv of the grounds that may have heen decuh d 
against him in the Court below under Order -H, 
Rule 22. AIR (Vol 11) 1924 Lah 368 : .6 lnd Cas 10 : 

5 L L J 341 (DB). 

S. 41 Wrong decision as to existence of custom 

—Still certificate necessary. 

An application for a certificate was made to the 
lower Appellate Court but was dismissed on the 
ground that there was no material on the record on 
which anv decision, as to the custom alleged, could 
be arrived at. In second appeal, it appeared to the 
High Court that a question of custom was involved. 

Held, that even if the decision of the learned Dis- 
trict fudge on the merits of the case he erroneous, a 
second appeal was not competent without a certifi- 
cate. AIR (Vol 10) 1923 Lah o89 : 72 lnd Cas 40 > : 

5 L L J 293 : 6 L L J 452 (DB). 

S. 41— Finding as to custom— Second appeal. 

A decision depending upon a finding as to custom 
cannot be disputed in second appeal without a certi- 
ficate. AIR (Vol 8) 1921 Lah 360 : 68 lnd Cas 106: 

93 PLR 1922. 

S. 41— Question of onus probandi relating to 

custom. . r 

The question of onus probandi in a case ot custom 

is not a pure question of law. unconnected with cus- 
tom and therefore a question ol onus probandi regar- 
ding custom cannot he raised in appeal without a 

certificate. AIR (Vol 8) 1921 Lah 226: 63 lnd Cas 
657 : 2 Lah 167 : 82 PLR 1921 (DB). 

S. 41— Second appeal— Question of custom mixed 

with question of onus probandi — Certificate neces- 
snry > 

Where the question of burden of proof can in no 
way he separated from the question of custom, the 
question of burden of proof clearly involves a ques- 
tion of custom and no second appeal lies without a 
certificate. AIR (Vol 8) 1921 Lah 77: 66 lnd Cas 492: 
2 Lah 348 : 103 PLR 1921 (DB). 

S. 41 (3)— Second appeal — Custom. 

An appellant cannot in second appeal, challenge a 
right on the basis of custom without a cerlifioate. 

AIR (Vol 6) 1919 Lah 176: 40 PLR 1919: 50 l.C. 8Jo. 

(b) Custom regarding village and grazing lands. 

41 Re-agitation of question in second appeal. 

The interpretation ol a clause in the village state- 
ment ol custom involves a decision regarding the 
validity or existence ot a custom and, theretore, a 
certificate is necessary before the question ot custom 
can be agitated in the High Court in second appeal. 
AIR (Vol 25) 1938 Lah 524 : 40 PLR 272 : 1-7 lnd 

Cas 395. r 

S. 41 (1) and (3) — Interpretation of clause in 

statement of custom— Decision involving question of 
validity of custom. 
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The natural meaning of S. 41 (1) and (3) is that (a) 
even though the decision on custom by the lower 
Appellate Court is wrong (b) even though the lower 
Appellate Court has failed to determine a material 
point of custom; (c) even though the lower Appellate 
Court's procedure is marred by grave irregularities, 
still the High Court shall not interfere unless the 
certificate is issued. 

Obiter. —The interpretation of a clause in the vill- 
age statement of custom would involve a decision 
regarding the validity or existence of a custom and 
before an appeal is preferred to the High Court, a 
certificate would therefore, be necessary under S. 41 
(3). AIR (Vol 25) 1938 Lah 33 : ILR (1937) Lah 642: 
40 PLR 295 : 175 Ind Cas 689 (DB). 

— — S. 41— Question in dispute relating to existence 
of custom. 

Certain proprietors sued the tenants for restraining 
them from grazing cattle saying that the suit lands, 
though once included in common grazing land, was 
on partition appropriated by them. The tenants 
pleaded their right of grazing. 

Held, that the question in dispute related to the 
existence of a custom and a certificate by the District 
Judge was necessary. (1928) 112 Ind Cas 872 (Lah). 

— — S.41 — Custom as to grazing. 

I he rights of grazing over shamilat being based on 
custom a second appeal could not be entertained 
without a certificate in a case to enforce the rights. 
AIR (Vol 9) 1922 Lah 470 : 68 Ind Cas 751 (DB). 


(c) Custom regarding share in property. 

S. 41 (3)— Lower Court holding that plaintiff as 

remote reversioner is not entitled to challenge aliena- 
tion by widow- Plaintiff wishing to establish custom 
a°t ^cond appeal-Cert ificate is necessarv. 

Am (Vol 28) 1941 Lah 43: 42 PLR 819 : 194 Ind Cas 


- — -S. 41 (3) -One G widow of R, made a gift of he 
land in favour of one A, on which the proprietors c 
.e Pat t is in which the land in suit was situate 
instituted a suit for a declaration that the gift shoul 
not affect their reversionary rights. At the trial, reli 
ance was placed on answer to question No. 56 of th 
Manual of Customary Law of the District of Kama 

Knit h'- i‘ nate J V d ? e ca , me to the conclusion tho 
both the widow and the donee had failed to prov 

S i Uch Permission was given and he, conse 

quently, decreed the suit. On appeal, the Distric 

Judge referred to the evidence examined by th 

anneal °TK hlS » nd * rfl^ng upon it, allowed th 

ti- J£ e plain , tlff ? Preferred a further appeal t 
e High Court which came on for hearing before 
Single fudge. The plaintiff’s suit was decreed. O 
Letters Patent Appeal : 

. Held, that the finding of the District Judge di 
involve the question of the existence or validity i 
the custom relied on by the defendants. The findir 
ot the District Judge in their favour amounted 1 
declaring the custom as proved by them to be exi 
ting and valid, and this finding could not be impuj 
ned on second appeal without the necessary certil 
?. ate , n^ r ^1 l *, sub ' s - (3) * Pu,, J' ab Courts Act. 
i™ 25 > 1938 Lah 191 : 40 PLR 573 : 181 Ind 

422 (DB). 

S, 41— Right of sons of adopted person to sh 

m property of natural grand-father — Question 
custom. 

The right of the sons of an adopted person 
share in the succession to property which has desc 
ded trom their natural grandfather is a question 
custom, and necessitates a certificate for agitat 
Lah q 944 tl0n m second appeal. AIR (Vol 22) p 

Certificate necessar}^ ‘° CUS *° m right ° r wron * 


Where the Appellate Court has held, whether right- 
ly or wrongly, that a custom exists applicable to the 
parties by which collaterals, no matter how remote, 
succeed in preference to a sister’s son, the decision 
about the existence of a custom cannot under the law 
be attacked on any of the grounds set forth in S. (41) 
(1) (a) (.b) (c) without the certificate under Section 
41 (3). AIR (Vol 12) 1925 Lah 145 : 80 Ind Cas 527 : 
6 LLJ 261 (DB). 

(d) Question as to applicability of personal law. 

S. 41 (3) — The question whether a person is 

governed by Hindu Law or by custom is one which 
cannot be gone into in second appeal without a certi- 
ficate under S. 41 (3), Punjab Courts Act. AIR 
(Vol 24) 1937 Lah 560 : 39 PLR 243 : 170 Ind Cas 
388. 

S. 41 — Custom not proved — Validity of— Second 

Appellate Court cannot go into without certificate. 

\V here the plaintiff has failed to prove that a Jain 
widow has power to adopt a son without authority of 
her husband, the second Appellate Court is preclud- 
ed from examining the validity of the custom in ab- 
sence of the necessary certificate from the lower 
Appellate Court. AIR (Vd J6) 1929 Lah 814 (DB). 

S. 41 — Finding that Mahomedan step-mother is 

not legal guardian. 

The finding that a step-mother is not a legal guar- 
dian of step-son cannot be challenged without a 
certificate under S. 41 (3). AIR (Vol 12) 1925 Lah 
239 : 84 Ind Cas 923 : 6 Lah L J 516. 

S. 41 — - Question of custom involved — Second 

appeal — Certificate necessary. 

The question in issue was the existence of a custom 
by w hich a Jat could contract a valid marriage with 
a ‘Chhirnbi’ woman whose first husband, though 
alive, had repudiated her. 

Held, that the words “notwithstanding anything 
in sub-section (1) of this section” with which sub- 
s. (3) of S. 41 commences, preclude a Court of second 
appeal in the absence of a certificate from going into 
the question of whether the first Appellate Court had 
erred in law or procedure. Hence second appeal in 
this case was not competent without a certificate. 
AIR (Vol 10) 1923 Lah 377 : 73 Ind Cas 924. 


S. 41 (3) — Custom or Hindu law — Finding as to. 

The lower Court’s finding that the parties are 
governed by Hindu law and not by custom cannot be 
challenged in second appeal without a certificate. 
AIR (Vol 7) 1920 Lah 407 : 1 Lah L J 60: 2 U P LR 
(Lah) 114 : 56 Ind Cas 944 (DB). 
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t f - -rinding regarding custom — Whether car 
be challenged. 

The finding by the lower Appellate Court that the 
parties are governed by Hindu law cannot be chal- 
!?7 n 3 ed v Y^ c ° n< ? °PP ea l without a certificate. AIR 

SY? n } \ 92 o Lah 191 : 1 Lah 554 : 2 Lah L J 481 : 

114 Pat L R 1920 : 56 Ind Cas 742 (DB). 


3. Certificate not necessary. 

(a) General. 

(b) Finding of custom based on no evidence. 


(a) General. 

— — 8* 41— Fact of adoption disproved — Certificate. 

Vynere the finding ot fact is that there was no ad- 
option, no certificate should be granted as regards 
what the custom of adoption was. AIR (Vol 26) 1939 
Lah 135 : 183 Ind Cas 853 (DB). 

7 8. 41 (3) — Question whether custom giving right 

to reversioner to challenge alienation extends to in- 
voluntary sales also is one of legal principle : 

Held, that second appeal involving such question is 
competent without certificate. AIR (Vol 24) 1937 Lah 
564 : 174 Ind Cas 993 (1). 

S. 41 (3) — Where the Judge has based his deci- 
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sioa on a question of custom which did not arise and 
has failed to consider the real point involved in the 
litigation, the matter can unquestionably he agitated 
in second appeal without a certificate. All\ (Vol 24) 
1937 Lah 250 : 39 P L R 146 : 171 lnd Cas 803. 

S. 41 — Appeal not raising the question of cus- 
tom — Certificate of custom, if necessary. 

Where, in an appeal, the plaintiffs are not raising 
any question as to the validity or existence of a 
custom but merely are contending that the District 
Judge has misunderstood the nature of their claim as 
well as para. 64 of Rattigan's Digest on which he has 
relied and that he was wrong in holding that the 
plaint did not disclose any cause of action, no certi- 
ficate of custom is required in support of the appeal. 
AIR (Vol 21) 1934 Lah 229 : 149 lnd Cas 1049 fDB). 

S. 41 — Where, in a suit by some of the proprie- 
tors against another proprietor who had purchased a 
house in the abadi from a non-proprietor, a decree 
was passed for removal of the material and the 
vendee appealed : 

Held, a certificate under S. 41 was not necessary. 
AIR (Vol 20) 1933 Lah 963 : 34 P L R 605 : 144 lnd 
Cas 626. 

S. 41 — Where the appellants challenge the decision 

of the lower Appellate Court solely on the ground that 
it is contrary to law, inasmuch as it was not open to 
that Court to go into the question of custom no certi- 
ficate under S. 41 appears to be necessary. AIR 
(Vol 20) 1933 Lah 606 : 144 lnd Cas 669. 

S. 41 — Apart from any question of custom, it is 

a settled rule of law that a disclaimer of the land- 
lord’s title made before a suit for ejectment occasions 
a forfeiture of the tenancy, permanent or otherwise. 
AIR (Vol 20) 1933 Lah 221 : 13 Lah 796 : 34 P L R 
87 : 141 lnd Cas 825 (1) (DB). 

S. 41— Question of locus standi to contest aliena- 

Where the locus standi of a plaintiff to challenge 
an alienation has been decided purely on a point of 
• law and not on the basis of any custom, no certificate 
is necessary for a second appeal. AIR (Vol 19) 1932 
Lah 473 : 33 P L R 564 : 13 Lah 826 : 139 lnd Cas 

110 . 

S. 41 — Loan for marriage expenses — Question 
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of necessity. 

No certificate is necessary to determine the aues- 
tion whether the money raised for the marriage of 
one brother does or does not constitute valid necessity 
for the sale of ancestral lands by another brother and 
the married brother. AIR (Vol 16) 1929 Lah 585 : 
119 lnd Cas 724 (DB). 

S. 41 — Failure to decide an issue — If certifi- 
cate necessary. . „ 

It is doubtful whether a certificate is at all neces- 
sary if the party aggrieved wishes to appeal from the 
decree of the District Judge on the ground that he 
has failed to decide a particular issue involved in the 
case, even if that issue relates to a matter of custom. 
AIR (Vol 15) 1928 Lah 527 : 110 lnd Cas 172. 

S, 41 Decision on extraneous matter not re- 


guired for deciding the case. 

Where the decision of the lower Court proceeded 
on a point which was neither in the pleading nor put 
in issue and a decision on which was not really re- 
quired for the decision of the case : 

Held, that it was not necessary to file certificate 
under S. 41 (1) (3) with memorandum of appeal. AIR 
(Vol 15) 1928 Lah 285 : 9 Lah 95 : 112 lnd Cas 41 
(DB). 

s. 41 — Declaratory suit impeaching widow’s 

alienation. . 

A second appeal without a certificate is competent 
when the suit is for a declaration that an alienation 


by widow should not affect the reversionary rights of 
the plaintiffs as there is no question as to the exist- 
ence or validity of any custom, because a widow 
cannot effect an alienation except for necessity when 
the case is governed by custom. AIR (Vol 13) 1926 
Lah 247 : 92 lnd Cas 725. 

S. 41 — Finding as to custom under O. 41, R. 25. 

A finding under O. 41, R. 25 as regards custom can 
be challenged without a certificate referred to in 
S. 41. AIR (Vol 11) 1924 Lah 455 : 5 Lah 268 : 6 
L L J 145 : 78 lnd Cas 404 (DB). 

S. 41— Custom well known— No issue framed. 

Where the custom relied on by the appellants is 
well known and there is no dispute between the 
parties as to its existence and no issue was framed by 
the trial Court about it, no certificate is necessary. 
AIR (Vol 11) 1924 Lah 289 : 69 lnd Cas 538. 

S. 41 — Custom alleged not gone into by Court. 

Where a Court of first appeal fails to go into the 
question of custom and a second appeal is preferred 
with the object of having the question of custom 
tried, no certificate under S. 41 (3) is necessary. AIR 
(Vol 11) 1924 Lah 278 : 5 L L J 511 : 73 lnd Cas 1 

(DB). 

S. 41 — Decision as to ancestral nature of land- 

When the question raised in the second appeal is 
not the validity or existence of a custom, but whe- 
ther the decision of the District Judge as to ancestral 
nature of the land is correct, no certificate under 
S. 11 (3) of the Punjab Courts Act is required. AIR 
(Vol 9) 1922 Lah 65 : 4 Lah L J 31 : 64 lnd Cas 428 
(DB.) 

— S. 41 (3) — Second appeal — Custom. 

If the appellant do not dispute the custom of rever- 
sion to the donor no certificate to prefer a second 
appeal is necessary. AIR (Vol 6) 1919 Lah 80 : 50 lnd 
Cas 769 (Lah). 

(b) Finding of custom based on no evidence. 

S. 41 — Where the finding on the question of 

custom is not based on any evidence second appeal 
lies even without a certificate. AlR(Vol 26) 1939 Lah 
366 : 41 P L R 812. 

S. 41 (3) — Evidence of custom not produced by 

either party — Riwaj-i-am not produced — Court 
relying on presumption only — Certificate is not neces- 
sary. A I R (Vol 24) 1937 Lah 449 : 174 lnd Cas 708. 

.S. 41 — The cases under the Customary Law can- 


not be decided on mere analogy. 

Where the fudge of the lower Appellate Court has 
not decided the matter as to succession to a chela on 
the basis of any evidence but merely on the analogy 
to the succession to the estate of an appointed heir, 
a certificate is not necessary in the circumstances and 
an appeal from the decision without a certificate 
under S. 41 is competent. AIR (Vol 23) 1930 Lah 
920 : 38 P L R 838 : 163 lnd Cas 695. 

S. 41 — It is doubtful whether a certificate is 


0 jl A V Jk v/ ^ m v f • ■ v v v m ^ w ^ ^ 

necessary to enable the plaintiffs to file a second 
appeal in the High Court where the question of 
custom does not depend upon any evidence but only 
on the interpretation to be placed on a certain para 
in Customary Law of the District. A 1 R (Vol 23) 
1936 Lah 660 : 38 P L R 851 : 165 lnd Cas 78 (1). 

S. 41 — Where no question of custom is involved 

but the decision rests on the entry in the wajib-ul- 
arz, and even if the parties were at issue as to its 
interpretation, a second appeal would be competent 
without a certificate inasmuch as where the conclu- 
sion of the District Judge is based, not upon a con- 
sideration of evidence that is to say, on a decision as 
to the weight of evidence, but is based on an inter- 
pretation of a clause in the waj'ib-ul-arz, a second 
appeal to the High Court lies without a certificate^ 
(1935) 157 lnd Cas 341 : 37 P L R 390 (DB). 
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S. 41 (3) — Where the contentions in second 

appeal is that the lower appellate Court has legally 
erred in not discussing or rather not considering the 
evidence produced by the appellants in support of 
their plea, it is doubtlul if a certificate under S. 41 is 
necessary for second appeal. A I‘R (Vol 21) 1934 Lah 
300 : 35 P L U 110 : 150 Ind Cas 356. 

-S. 41 _ Finding as to custom based on interpre- 
tation of wajib-ul-arz. 

Where a finding as to custom is based not upon a 
consideration of the evidence but on the interpreta- 
tion of a clause in the wajib-ul arz, a second appeal 
can be maintained without a certificate under S. 41. 
AIR (Vol 19) 1932 Lah 463 : 33 P L R 479 : 138 Ind 
Cas 68 3. 


-S. 41— Finding of custom based on construction 

of riwaj-i-am. 

Where a finding as to custom is based on the inter- 
pretation of a clause in the riwaj-i-am and not on the 
evidence in the case, there is a question of law and a 
second appeal is maintainable without a certificate. 
A I R (Vol 19) 1932 Lah 397 : 33 P L R 416 (2) : 138 
Ind Cas 680. 

— — S. 41 (3)— Deciding question of custom without 
referring to evidence— Second appeal. 

Where a question of custom is decided by the lower 
Appellate Court without reference to any evidence in 
the case purely on the strength of an authority 
pertaining to a different district and a different tribe, 
there is a question of law for purposes of second 
appeal. A certificate under S. 41 (3) is unnecessary. 

A I R (Vol 19) 1932 Lah 61 : 32 P L R 617 : 134 Ind 
Cas 826. 


S. 41 — Decision contrary to law but not based on 
evidence. 

Where a decision is contrary to law and the case 
consequently falls under the first portion of S. 4L (L) 
(a), the proviso to cl. (3) of the said section does not 
apply and there is no need for a certificate under the 
said section. 

A certificate under S. 41 (3) is not invalid merely 
because no evidence whatsoever was called in the 
case. If evidence in the shape of precedents exists, 
Junov adequate and in order. AIR 

iM CasV^'DB) 5 : 32 P L R 446 : 13 Lah 180 : 


4. Discretion about certificate. 

?u 41 r} Vh r e ’. in the circumstances of a case, 

was the duty of a District Judge to grant the certif 
cate under S. 41 of the Act and it was not granted 
Held, that High Court could direct District Jude 
under S. 107, Government of India Act, 1915, to giv 

Pessary ce rtificate. AIR (Vol 22) 1935 Lah 59i 
160 Ind Cas 105 (1). 

— — S. 41 (3) —‘Evidence,* meaning of. 

In granting a certificate under S. 41 (3), the test 
not whether the question involved is difficult bi 
whether it is of sufficient importance and the ev 
dence lor and against it is conflicting or uncertaii 
Ihe word evidence” in this sub-section does n< 
merely mean the instances actually proved in a part 
cular case, but also includes the entries in tl 
published riwaj-i-ams and previous judicial decisioi 
in which the question of custom had been raised ar 
decided. A I R (Vol 22) 1935 Lah 554 : 158 Ind C; 

XJLVJ« 

-S. 41 (3) — Where a District Judge considers t 

ftppheation before him and finds that a certifica 
should not be granted, a second appeal is not cor 
potent without a certificate and the High Court has r 
power to send back the case to him for re-consider 

A 0 i n n° r /v : l oi a \ n i^ e ^ grant the re Quired certificat 

o^« R i ( y- ol i 2 V^ 934 Lah 861 : 16 Lah 307 : 36 P L 
250 : 15o Ind Cas 212 (DB). 

•S. 41 (3) — Where a District Judge has based h 


decision on a quest : on of custom on a ruling of the 
High Court which is exactly in point and not con- 
tradicted by other authority, he cannot be held to 
have erred in the exercise of his jurisdiction in 
refusing a certificate. AIR (Vol 20) 1933 Lah 269 : 
34 P L R 189 : 141 Ind Cas 462. 

_ — S. 41 — Certificate when granted— Clear finding 
of fact — Certificate not to be granted. 

W here there isa clear finding that a person was not 
adopted, no certificate under S. 41 (3) should be 
granted entitling him to raise the question of the 
validity of the custom of adoption. AIR (Vol 16) 1929 
Lah 192 : 10 Lah 581 : 30 P L R 605 : 114 Ind 
Cas 705 (DB). 

7 S. 41 — District Judge’s discretion not to be 

interfered with — Lahore High Court —Practice. 

Ihe discretion of refusing or granting a certificate 
has expressly been given by the legislature to the 
District Judge and ordinarily it is not the practice ot 
the Lahore High Court to interfere with the order 
passed by the District Judge, unless it appears that it 
is perverse or proceeds on an apparent error in proce- 
dure or on a misapprehension of the nature of the 
case before him ->r of his jurisdiction. AIR (Vol 15) 
1928 Lah 527 : 110 Ind Cas 172. 

- — S. 41 — Benefit of doubt as to necessity of certi- 
ficate. 

Where it was doubtful whether a flaw in the Dis- 
trict Judge’s judgment was such as to absolve the 
appellant lrom the necessity of producing a certificate 
for second appeal, the benefit of doubt was given to 
the appellant. A I R (Vol 9) 1922 Lah 471 : 68 Ind 
Cas 767. 


S. 41 — Entirely in lower appellate Court’s dis- 
cretion — Indication as to regard having been given 
to requirements of Act necessary. 

The grant of a certificate under S. 41 (3) of the 
Punjab Courts Act for the purpose of carrying the 
matter to a higher tribunal is entirely in the discre- 
tion of the lower appellate Court, but the Court 
refusing such a certificate must indicate by its order 
that the requirements of the Statute have been borne 
in mind in coming to the conclusion it has arrived at. 
(1922) 69 Ind Cas 425 (Lah). 

S. 41 — Refusal of certificate — Remand improper. 

On a refusal of certificate on the ground that the 
case was not covered by S. 41 (3) a remand for 
reconsideration of the question as to whether certifi- 
cate should be granted cannot be ordered. AIR (Vol 
7) 1920 Lah 468 : 2 L L J 479 : 69 Ind Cas 392 (DB). 

S. 41 — Question of onus as to custom. 

Where there is no certificate, a second appeal is 
not competent on a question of onus in a case of 
custom. AIR (Vol 7) 1920 Lah 468 : 2 L L J 479 : 69 
Ind Cas 392 (DB). 


o. Ettect of certificate. 

S. 41 (3) — The fact that the District Judge dis- 
cussed a custom which was not pleaded before him 
and gave a certificate under S. 41 (3) that a question 
U- u u y° m aros , e » cannot confer jurisdiction on the 
ic!qq , °Lonn° d f-L d ? t hat q u «tion. A I R (Vol 25) 

-S. 41 — Certificate, what is— Evidence described 

as meagre and uncertain” _ Ceniticate not defec- 
tive. 

The use of the words “meagre and uncertain” with 
regard to evidence does not make the certificate 
^tective. So long as the Judge expresses his opinion 
• e ev *dence is either conflicting or uncertain, it 

/w S VT^ le , n « compliance with the terms of S. 41. AIR 
(Vol 17) 1930 Lah 900 (DB). 

— T7 S / 41 — High Court will ignore a certificate 

which does not fulfil the provisions of S. 41 (3). AIR 
(Vol L2) 1925 Lah 429 : 6 Lah 338 : 7 L L J 190 • 26 
P L R 510 : 92 Ind Cas 709 (DB). J 
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80 


S. 41— Order itself may amount to a certificate. 

Where the order ol the District Judge was in the 
following terms : — 

“I have held that parties are bound by Hindu Law. 
Petitioner’s contention is that they are bound by 
custom. The evidence is conflicting and difficult. 1 he 
question affects a whole village and is thus important. 
I accordingly grant a certificate- under S. 4L of the 
Punjab Courts Act.” 

Held, that this order itself amounts to a certificate 
and that the requirements of the section had been 
satisfied. AIR (Vol 1L) 1924 Lah 365 : 4 Lah 434 : 75 
lnd Cas 938 (DB). 

6. Limitation. 

S. 41 (3) — Application for grant* of certificate — 


S. 41 — Effect of. 


Dismissal of, by District Judge — High Court on 
revision remanding case for re-hearing application — 
Certificate subsequently granted by District Judge : 

Held, that the period between date of application 
for certificate and date of its granting must be ex- 
cluded. AIR (Vol 27) 1940 Lah 109 : 42 P L R 70 : 
189 lnd Cas 636. 

— S. 41 — Extension of time — Grounds. 

Where an application for certificate under S. 41 
was not made till about tour months alter decree 
and the affidavit merely mentioned the fact that the 
applicant had been ill all these days and no evidence 
was produced to substantiate the allegations : 

Held, that it was incumbent on the Judge either 
to reject the application or to give reasons to show 
that there was sufficient cause for the non presenta- 
tion of the application within the prescribed period, 
and the Judge had no power to grant the certificate. 
AIR (Vol 22) 1935 Lah 213 (2) : 35 P L R 338 : 149 
lnd Cas 434. 

S. 41 — Application for certificate not made 

within 30 days of order — Absence of legal evidence 
to show sufficient cause for delay — No jurisdiction to 
grant certificate. AIR (Vol 21) 1934 Lah 617 : 37 
P L R 342 : 148 lnd Cas 1126. 

S. 41 — Period between filing application for 

copy and actual obtaining it— Not excluded- 

In computing the period of limitation the period 
between filing of an application for copy of certi- 
ficate and the actual obtaining of the same cannot be 
excluded since the application for a certificate ceases 
to be pending, the moment the application is granted. 

AIR (Vol 17) 1930 Lah 863 (Db). 

S. 41— Application for certificate after'expiry — 

Sufficient cause. for extension of time must be shown. 

The lower Appellate Court has no power to grant a 
certificate regarding custom on an aophcation marie 
after expiry of prescribed period of 30 days from the 
date of its decree where there is no legal evidence 
on which it could have satisfied itself that there was 
sufficient cause for extending the prescribed pe riod - 
AIR (Vol 16) 1929 Lah 624 : 115 lnd Cas 863 (DB)- 

S. 41 Time-barred application for certificate 

—Sufficient cause for delay — District Judge must 

demde^n app | ication f or a certificate under rS- 41, for 
second appeal made beyond the period of 30 days, 
before dismissing the application as time-barred, it 
is a question for the District Judge to decide whe- 
ther there was sufficient cause for not presenting it 

within time. (1926) 93 lnd Cas 932 (Lah). 

7. Object and scope. 

S. 41— Finding of fact— Finding as to ancestral 

character of land. t i j 

A finding as to the ancestral character of land 

which is based upon the perusal and construction ot 
a large number of revenue records cannot be re- 
garded as a finding of fact. AIR (Vol 37) 19o0 East 
Punj 179 (DB). 


The right of appeal is regulated in the Punjab by 
S. 4L. The language of S. 41 is conceding the right of 
second appeal is more emphatic than that employed 
in S. 100, Civil P. C. There is nothing in S 41 to 
restrict a right of second appeal in arbitration ca^e 
and the language used in paras. 16 and 21 ol Sell. 11. 
Civil P. C., in all cases refers to decree of the trial 
Court and finality is given only to such decree. AIR 
(Vol 32) 1945 Lah 127 : 1 L R (L945) Lah 335 : 47 
P L R 114 : 220 lnd Cas 107 (FB). 

S. 41 (3)— Only point raised on appeal that lower 

Appellate Court omitted to determine point that 
reversioner had no right to succeed to deceased in 
presence of his daughter and her son according to 
Hindu Law : 

Held, that appeal does not fall under S. 41 (3). 
AIR (Vol 25) 193S Lah 821 : 179 lnd Cas 284. 

S. 41 (3) — A custom or usage may refer to any 

other kind of business or transaction representing 
human activity and enterprise, and need not be con- 
fined to agricultural custom only. AIR (\ ol 2$) 1336 
Lah 649 : 38 P L R 859 : 166 lnd Cas 438 (2). 

S. 41 (3)— Section 41 (3) is the only provisions of 

the law which requires a certificate lor filing an 
appeal on a question of custom in the High Court 
but its operation is restricted to second appeals 
against appellate decrees. It has no application to 
appeals against orders. AIR (Vol 21) 1934 Lah 366 : 
35 l’LR 420 : 15 Lah 807 : 151 lnd Cas 225 (DB). 

,S. 41 Quaere. — Whether under S 41, it is sulfi- 


cient if certificate is obtained only by one of the 
appellants. AIR (Vol 20) 1933 Lah 1003 : 3o P L R 
314 : 147 lnd Cas 712(1). 

S. 41— Wrong inference from facts— If question 

of law — Choosing one of two possible alternative 
conclusions - Question of fact. 

When from certain facts only one inference is 
legally possible and the District Judge has drawn an 
inference reverse to that, then probably his conclu- 
sion will amount ^conclusion on a question of 1 iw 
as the inference in such a case could be an inference 

of law. . 

If however, it is permissible to him to arrive at 

two alternative conclusions as to the intention of a 
person and he chooses to arrive at one of such con- 
clusions then his conclusion is a finding as to fact 
and cannot be attacked in .-second appeal. ,AIR 
(Vol 17) 1930 Lah 936 : 31 P L R 662. 

.S 41 _ Question of custom — Decision right or 


wrong— No question of law. 

Where the question decided by the lower Courts 
is one of custom, the fact whether or not they failed 
to correctly appreciate certain documentary evidence 
does not turn the question of the existence of custom 
into a question of law. AIR (Vol 16) 1929 Lah 624 : 
115 lnd Cas 863 (DB). 

S. 41— Question of fact -Price not fixed in good 

faith— No second appeal. 

The finding in a pre-emption suit that the price 
was not fixed in good faith or paid, cannot be 
agitated in second appeal. (1928) 110 lnd Cas 412 
(Lah). 

S. 41 Debt required for necessities— No second 

appeal.finding t ^ at a is required for personal 

necessities is a finding of fact which caimot be 
contested in second appeal. AIR (Vol 14) 14- ■ Lah 
605 : 8 Lah 340 : 28 P L R 708 : 100 lnd Cas 343. 

S. 41 — Nature of dues. 

The question of the nature of the dues is not a 
question of fact. AIR (Vol 14) 19^7 Lah 2o9 : 100 
lnd Cas 49. 

S. 41— Construction of a document— Question of 

law. 
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The construction to be placed on a document on 
which a suit to a large extent is based is one of law. 
AIR (Vol 14) 1927 Lah 221 : 9 L L J 197 : 28 P L R 
619 : 100 Ind Cas 577 (DR)- 

S. 41 — Absence of jurisdiction —Second appeal. 

Absence of jurisdiction to hear an appeal is a good 
ground for second appeal. AIR (Vol 14) 1927 Lah 
187 : 100 Ind Cas 92. 


S. 41 — Erroneous deduction of adverse posses- 
sion. 

Deducing adverse possession from the mere factum 
of physical possession unaccompanied by any proof 
of a claim to hold as of right as proprietor is an error 
in law. AIR (Vol 14) 1927 Lah 39 : 98 Ind Cas 870. 


S 41 — Remand — Appeal from, if lies- 

The object of the Legislature by enacting sub-s. 3 
of S. 41 of the Punjab Courts Act was to make an 
exception in matters of second appeal regarding a 
question of custom or usage, of sufficient importance 
and to allow an appeal on evidence also. To hold 
that the right of questioning a decision on custom 
exists in appeals from decrees and does not exist in 
appeal from orders of remand would create an 
anomaly. A I R (Vol 9) 1922 Lah 178 : 3 Lah 218 : 
4 Lah L J 359 : 68 Ind Cas 849 (FB). 

S. 41 — Second appeal — Question of law — Pre- 
emption-Question whether property is a shop. 

1 he question whether a property of which pre- 
emption is claimed is a shoo is one of law, i. e., the 
facts found by the Court below are unchangeable, 
but the inference to be drawn from these facts is one 

(DB? W * A 1 R (Vo1 7) 1920 Luh 483 : 2 Lah L * 302 


8. Points not covered by certificate. 
S. 41— Clerical error in certificate. 


When the real nature of the dispute is evident 
from the order of the District Judge granting the 
certificate, the appeal cannot be excluded by a defect 
in the certificate which has resulted from clerical 
error. AIR (Vol 25) 1938 Lah 849 : 179 Ind Cas 560. 

-S. 41 — Where, in granting a certificate under 
b. 4L, the Judge, througn oversight, misses to in- 
clude a point in it, the certificate can be amended. 
It is not the case of a new application wherein the 
applicants have raised a new point on which they 

r»™ rl t at , e J v i u v ° i 23 > 1936 Lah 687 = as 

P L R 901 : 166 Ind Cas 386. 


— — S * 41— Doubt as to evidence of custom _ Omis- 
sion to state — Certificate invalid — Appeal not 
competent. 

Where District Judge in granting the certificate 
omits to state that the evidence regarding the cus- 
tom in question was so conflicting or uncertain that 
there was such substantial doubt regarding the vali- 
dity or existence as to justify the appeal the certi- 
ficate is not in accordance with the requirements of 
the Act and therefore there is no competent appeal. 
(1929) 113 Ind Cas 544 vLah) (DB). 

S. 41 — No second appeal lies. 

The second appeal will be confined to questions in 
respect of which the certificate has been granted by 
the lower appellate Court. AIR (Vol 9) 1922 Lah 4^6- 
3 Lah 344 : 69 Ind Cas 507 (DB). 


9. Revision. 

_ /Pint 1 J 3) Refusal to grant certificate ur 
b. 41 (3) under the impression that custom cannot 
changed except by legislation is material irregula 

Dr C D«o iable to be set aside in revision. (1938; 41 
Jr L I\ 5oo. 

s - . 41 — Refusal to grant certificate on erroneou 

ground— Revision lies. 

„ 0 Th ® Question of onus probandi in a custom cas. 
cannot be raised in second appeal without a certifi 
cate under S. 41 (3) of the Punjab Courts Act Whe, 


an application for a certificate under S. 41 (3) of the 
Punjab Courts Act is refused by the District Judge on 
the erroneous ground that no question of custom 
arose, a revision to the Chief Court from the order of 
refusal is competent on the ground that the District 
Judge had failed to exercise the jurisdiction vested 
in him. AIR (Vol 11) 1924 Lah 37 : 67 Ind Cas 759 : 
4 Lah 102 (DB). 

— S. 42. 

S. 42— Determining factor — Cause of appeal 

— Nature of original plaint decides — Subsequent 
dropping of or inability to prove part of claim — 
— Immaterial. 

The course of appeal is determined by the charac- 
ter of the plaint as originally made and is not affected 
by the plaintiff subsequently dropping or being un- 
able to seek relief with regard to a part of his claim : 

A plaintiff sued a defendant for ejectment. Rut 
later he withdrew his prayer for ejectment and con- 
fined his claim merely to recovery of rent, the amount 
of which was below Rs. 500. It was contended that 
no second appeal could lie from the decision in that 
case because after the withdrawal of the prayer for 
ejectment the suit assumed a character of a small 
cause. 

Held, second appeal would lie. 115 Ind Cas 85S : 
A I R (Vol 15) 1928 Lah 764. 

— — S. 42 — Execution proceedings of Small Cause 
suit — No second appeal from order on. 

No second appeal lies under S. 42 from a decision 
in the execution proceedings which relate to a decree 
passed in a suit the value of which is below Rs. 500 
and which is of a small cause nature. 108 Ind Cas 
373 : AIR (Vol 15) 1928 Lah 713. 

S. 42 — Suit of small cause nature — No second 

appeal lies. 

Under the Punjab Courts Act no second appeal lies 
to the High Court against a decree passed on appeal 
in a suit of small cause nature. 107 Ind Cas 488 • 
A I R (Vol 15) 1928 Lah 444. 

S. 42 (2) —Second appeal — When lies. 

Where the original suit is not tried by a Small 
Cause Court but it is a suit of the nature cognizable 
by a Court of Small Causes and the claim is less than 
Rs. 500, a second appeal is barred by S. 42 (2). A I R 
(Vol 2D 1934 Lah 5L5 : 35 P L R 521 : 153 Ind Cas 
119 (2). 

— S. 44. 

1. Scope. 

2. Exercise of jurisdiction not vested by law. 

3. Failure to exercise jurisdiction. 

4. Exercising jurisdiction illegally or with 

material irregularity. 

5. Revision. 

6. Interlocutory orders. 


bcope 


— S ’ 4 L-^ e » TO ™ io ™ ol S * 44 ' Punjab Courts 
Act, and S. llo. Civil P. C., are very wide and an 

OF in t . he district Judge under S. 3, Charitable 
?J&> ReRglOUS Trusts A ct is revisable. A I R (Vol 23) 
1936 Lah 695 : 38 P L R 900 : 17 Lah 768 : 165 Ind 

Cas 664 (1). 

2. Exercise of jurisdiction not vested by 
law. 


" T" 8 ‘ 4 \ ~ J ur ' S(R ction in appeal — Senior sub- 
judge — Limited to Rs. 100 — But decree can be 
passed for over Rs. 100. 

1 hough the jurisdiction of a Senior Sub-Judge to 
entertain an appeal in unclassed suits is limited to 
Rs. 100, his powers to pass a decree in such suits are 
unlimited and he cannot be said to have exercised a 
jurisdiction not vested in him by law in passing a 
decree for sum over Rs. 100 in an appeal of which he 

r9 a o7 P L°a P h 856 SeiSed ‘ 102 Ind CaS 39 : A 1 R ( Vo1 14 > 
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3, Failure to exercise jurisdiction. 

S. 44— Refusal to amend decree — Wrong refusal 

to amend dec»ee— Revisable. 

Where the lower Court had declined to exercise a 
jurisdiction of amending a decree vested in it by law 
on the wrong assumption that the decree which was 
sought to be amended was in conformity with judgment 
it is clearly open to the High Court to interfere on 
the revision side under S. 44, Punjab Courts Act. 115 
Ind Cas 542 : 30 P L R 363 : AIR (Vol 16) 1929 Lah 
664 (DB). 

4. Exercising jurisdiction .illegally or with 

material irregularity. 

S. 44— Material irregularity — Omission of price 

in sale proclamation. 

T he mere omission to state the estimated price of 
the property is not a material irregularity. 67 Ind Cas 
385 : 4 Lah L J 441 : AIR (Vol 9) 1922 Lah 35. 

S. 44 — Judgment based on misunderstanding — 

Arbitration case revisable. 

Where the judgment of appellate Court is entirely 
based on inaccuracies or misunderstandings, it is 
vitiated thereby and cannot be upheld. Much as the 
High Court is reluctant to interfere on revision in 
arbitration cases it is compelled to do so in circumst- 
ances of gross and material irregularities. 67 Ind Cas 
260 : 69 P L R 1922 : A I R (Vol 8) 1921 Lah 375. 

S. 44 -Overlooking important admission. 

In overlooking an important admission by a party, 
a Court is guilty of material irregularity. 4 LLJ 416 : 
AIR i Vol 8) 1921 Lah 336. 

S. 44 — Revision— Error of law — Not a sufficient 

ground. 

An error of law is not a material irregularity and 
is not a'good ground for •interference in revision, nor 
is it a good ground that the Court below had come to 
a wrong conclusion on the question of limitation. 
AIR (Vol 7) 1920 Lah 123 : 56 Ind Cas 848. 

5. Revision. 

S. 44— Plaintiff directed to make up deficiency iji 

court-fee — Revision is incompetent under S. 115, 
Civil P. C. (1937) 172 Ind Cas 497 : ILR (1937) Lah 
430 : 39 P L R 819. 

S. 44— Error of law — Revision. 

A mere error of law which does not raise any ques- 
tion affecting jurisdiction is no i good ground for inter- 
ference in revision. AIR (Vol 21) 1934 Lah 1019 (1): 
36 P L R 283 : 155 Ind Cas 533. 

S. 44 — Lower Court having jurisdiction’ to deter- 
mine if appeal is barred — Revision from decision 
does not lie. A I R (Vol 20) 1933 Lah 783 : 34 P L R 
966 (1) : 146 Ind Cas 505. 

S. 44 — Appeal heard' by superior Court — No 

ground for revision. 

The mere fact that an appeal has been heard by a 
superior Court is not a ground for revision unless 
there has been a material prejudice. (1926) 96 Ind 
Cas 822 (Lah). 

S. 44 -“Case decided” what is — Order that suit 

lies, as framed not ‘case decided’ — Not revisable. 

The word case, as was held in 60 P. R. 1897, does 
not necessarily mean the whole case, but it must at 
least mean a particular branch of a case for which an 
independent remedy or different procedure is provided 
by the Code. ‘An order that the suit can be brought 
in its present form, i.e., as a suit for administration 
and rendition of accounts’ is not open for revision. 75 
Ind Cas 602 : A 1 R (Vol 10) 1923 Lah 288. 

S. 44 — Revision before Act — Revision filed be- 
fore new Act — Admission by mistake — Power of 
treating it as appeal. 

A revision petition filed under S. 70 of the Punjab 
Courts Act of 1884 was admitted after the Act of 
1914 came into force by mere inadvertence. 


Held, as at the time of filing it, the petitioner could 
file as appeal he could go on with the merits. (1922) 
67 Ind Cas 358 : 1 L L J 120 (DB). 

S. 44 — Interference except in very obviously 

necessary cases, improper. 

It is only in very exceptional cases that the High 
Court should exercise its revisional powers of inter- 
fering with an order ol interlocutory nature, and al- 
though an order passed under Order 41, bulc 25, 
Civil Procedure Code is an interlocutory order, the 
High Court should only interfere in an order passed 
under th;it rule in exceptional cases, the reason being 
that an order under this rule, is not a final one. 
Where however the order complained ol is very 
obviouslv unnecessary it should be interfered with. 
67 Ind Cas 269 : 79 P L R 1922 : A I K (Vol 8) 1921 
Lah 370. 

S. 4f — Decision on question of Jurisdiction— Not 

case decided — No revision lies. 

An order of the Court determining the question of 
jurisdiction is not a decision ol a case, either under 
S. 115 of the C. P. Code or S. 44 of the Punjab Courts 
Act. and is not open to revision. 41 All 602. Dissented 
from. 59 Ind Cas 680 : 45 P L R 1921 : A I R (Vol 8) 
1921 Lah 184. 

S. 44 — Order allowing additional evidence — No 

irreparable damage — No revision lies. 

No revision lies from an order allowing additional 
evidence to be recorded, where irremediable damage 
will not result from non-interference. 46 Cal 962. 
Diss. from. (1921) 59 Ind Cas 450 : 23 P L R 1921. 

S. 44 — Substantial justice. 

The High Court may not exercise revisional powers 
where substantial justice has been done. AIR (Vol 7) 
1920 Lah 454 : 2 U P L R (Lah) 60 : 55 Ind Cas 82. 

S. 44 — Revision — Powers of chief Court — Inter- 
locutory order — Interference. 

The Chief Court may interfere with interloculory 
orders, only in exceptional cases, to shorten litigation 
but it should not ordinarily do so. AIR (Vol 6) 1919 
Lah 437 : 1 Lah L J 220. 

S. 44 — Misconstruction of document — Revision. 

A Court misconstruing a definitely worded docu- 
ment commits an irregularity which invites revision. 
AIR (Vol 6) 1919 Lah 91 : 3 P W R 1919 : 30 P L R 
1919 : 50 Ind Cas 614. 

6. Interlocutory orders. 

S. 44 — Under S. 44, the High Court cannot en- 
tertain an application for revision from an inter- 
locutory order declining to re-issue interrogatories. 
A I R (Vol 24) 1937 Lah 28 : 39 P L R 250 : 169 Ind 
Cas 687. 

S. 44 — Interlocutory order to pay additional 

court-fee — Plaint rejected on his refusal to pay — 
Proper course is not revision but appeal. (1934) 147 
Ind Cas 347 (Lah). 

S. 44— Order refusing stay — Not revisable. 

Order rejecting an application for stay of suit and 
refusing to stay the suit is an interlocutory order and 
is, therefore, not subject to revision under S. 115, 
C. P. Code, and S. 44, Punjab Courts Act. 

It is, however, open to the appellate Court if the 
circumstances justify such course to interfere either 
under S. 151, C. P. Code, or S 107, Government of 
India Act. A 1 R 1925 Lah 144 not Foil., 31 P L R 
174 : AIR (Vol 17) 1930 Lah 525. 

S. 44 — Ex parte proceedings set aside on condi- 
tions — Order amending conditions — No revision lies. 

Orders amending the conditions on which ex-parte 
proceedings are set aside are interlocutory orders and 
are not orders in a case which has been decided by a 
Subordinate Court’ within the meaning of S. 44, 
Punjab Courts Act, and a revision is not competent 
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against them. 107 Ind Cas 396 : A I R (Vol 15) 1928 
Lah 304. 

S. 44 — Not a “case” — Not revisable. 

An interlocutory order cannot constitute a “case” 
within the meaning of S. 44, Punjab Courts Act and 
C. P. Code, S. 115. The High Court has no jurisdic- 
tion to entertain an application for the revision of an 
interlocutory order. 60 P. R. 1897, Dissented from. 
84 Ind Cas 359 : 5 Lah 288 : 6 L L J 558 : AIR (Vol 
11) 1924 Lah 425 (FB). 

-S. 44 — Erroneous decision on jurisdiction — No 

revision lies. 

An appellate judgment deciding, though erroneous- 
ly, that the Court of first instance had jurisdiction to 
hear a suit is not open to revision by the Chief Court 
under S. 70 (1) (a), (1884) the lower appellate Court 
having had jurisdiction to entertain and decide the 
appeal. 71 Ind Cas 827 : AIR (Vol 11) 1924 Lah 278. 

S. 44— Civil P. C., S. 115. 

Interlocutory orders cannot be interfered with in 
revision. 75 :Ind Cas 107 : AIR (Vol 10) 1923 
Lah 301. 

S. 44 — Interference exceptional. 

The High Court should hesitate as a rule to inter, 
fere in revision with interlocutory orders of the lower 
Courts, but should interfere in exceptional cases. 67 
Ind Cas 335 : 85 P L R 1922 : A I R (Vol 8) 1921 
Lah 367. 

— S. 4G- A. 

S. 46-A (as amended by Act 9 of 1922) — Rules 

under, whether can override provisions of Civil P.C., 
O. 3, Rr. 1, 2 (a). 

Rules framed by the High Court (Lahore) under 
S. 46-A, Punjab .Courts Act, 1918, as amended by 
Act IX of 1922 cannot be construed to override the 
provisions of O. 3. Rr. 1 and 2, Civil P. C. A I R (Vol 
23) 1936 Lah 894 : 38 P L R 760 : 163 Ind Cas 524. 

PUNJAB CUSTOM 
See Custom (Punjab). 

PUNJAB CUSTOM (POWER TO CONTEST) ACT (2 
of 1920) 

-S. 2. 

Ss. 2 and 7 — Suit to contest will of non-ancestral 

property in favour of daughter. 

Under Ss. 2 and 7, no person shall contest any alie- 
nation of non-ancestral immovable property on the 
ground that such alienation is contrary to custom, 
the term ‘alienation’ including a testamentary dis- 
position of property. Therefore, the will of the 
tather in favour of his daughters in respect of his 
self-acquired property cannot be contested. AIR (Vol 
20) 1933 Lah 680 : 34 P L R 849 : 145 Ind Cas 415 
(DB). 

— S. 3. 

S. 3 — Scope of. 

In view of S. 3, the Act cannot be applied to cases 
where the custom of appointment of neirs does not 
obtain amongst the parties at all, because, in such 
cases, the parties cannot be said to be governed by 
any custom in regard to such appointment. In case of 
people whose personal law does not recognise adop- 
tion or appointment of an heir, and who are not 
bound to follow any custom sanctioning adoption or 
such appointment, the adoption 'or appointment, if 
made, cannot and does not confer on the adoptee or 
appointee any legal status and does not give him any 
right to succeed to the property of the adopter or 
appointer on the latters’ death. The adoption or ap- 
pointment in such a case really does not exist in the 
eye of law and has to be simply ignored. AIR (Vol 
34) 1947 Lah 49 : 225 Ind Cas 349. 

— S. 6. 

S. 6 — Scope of — Nature of bar of right to con- 
test, stated. 


The right to contest has been taken away from 
persons other than those mentioned in S. 6 only to 
the extent that they would not be able to contest an 
alienation of ancestral immovable property or an 
appointment of an heir on the ground that such an 
alienation or appointment is contrary to custom. The 
right to contest an appointment of heir or alienation 
on other grounds has not been taken away by the 
section, with the result that all other pleas including 
that of limitation are still available to a party regard- 
less of the fact whether he falls within the category 
of persons mentioned in S. 6 of the Act. AIR (Vol 33) 
1946 Lah 272 : 48 P L R 45 : 222 Ind Cas 162. 

S. 6- Applicability . 

Possession of insolvent’s property taken by Official 
Receiver— Suit by insolvent’s son for 4eclaration that 
property belonged to him under will of his grand- 
father — Official Receiver can resist suit on ground 
that will was not valid. AIR (Vol 26) 1939 Lah 262 : 
41 P L R 192 : 187 Ind Cas 551 (DB). 

— — S. 6 — Village proprietary body, whether en- 
titled to sue. 

Under S. 6, no person can bring a suit to contest an 
alienation of ancestral immovable properly unless he 
is within five degrees of the alienor. The village pro- 
prietary body cannot bring such a suit in their capa- 
city as members of the body. AIR (Vol 18) 1931 Lah 
706 : 32 P L R 598 : 14 Lah 203 : 34 P L R 550 : 134 
Ind Cas 788 (DB). 

— __S. 6 — Right to contest alienation — Who can sue. 

The relationship contemplated by the Punjab 
Custom (Power to Contest) Act II of 1920 must be 
through males and not females. A reversioner claim- 
ing through females cannot question an alienation. 
(1930) 31 Punj L R 125 : 122 Ind Cas 226 (DB). 

S. 6 — Great grandfather — Not necessarily in the 

male line. 

A person who is descended in direct male descent 
from the great-grandfather of the alienor can contest 
an alienation of ancestral land and it is not further 
necessary that the great-grandfather mentioned in 
S. 6 must be also in the male line of ascent. AIR (Vol 
16) 1929 Lah 553 : 11 L L J 149 : 119 Ind Cas 765. 

S. 6 — Appointed heir —Collateral of 7th degree — 

Cannot contest. 

Status of an appointed heir even coupled with his 
previous relationship of a collateral of seventh degree 
with his adoptive father does not make him com- 
petent to contest an alienation made by his ap- 
pointor : AIR (Vol 16) 1929 Lah 426 : 11 L L J 110 : 
10 Lah 868 : 31 P L R 93 : 117 Ind Cas 380 (DB). 

S. 6 — Limited to lineal male descendant. 

The Act has the effect of limiting the right to con- 
test an alienation of ancestral land only to those per- 
sons who are descended in the direct male line from 
the great-great- grandfather of the alienor. AIR (Vol 
15) 1928 Lah 35 : 9 Lah 260 : 28 P L R 595: 104 Ind 
Cas 661 (DB). 

S. 6 — Suit by heirs against appointed heirs Not 

barred. 

The section deals only with the case of an allega- 
tion that the appointment of an heir is contrary to 
custom. Where plaintiffs sued for possession as heirs, 
and were resisted by defendants on the ground that 
he was an appointed heir. 

Held, that the section did not bar the suit. AIR 
(Vol 11) 1924 Lah 675 : 78 Ind Cas 123. __ 

— S. 7. 

S. 7— Scope and object. 

Section 7 of Punjab Act, II of 1920, is simply in- 
tended to restrict the powers of reversioners to file 
suits to contest alienations or appointments of heirs 
which are contemplated by Act I of 1920 and for 
which that Act provides limitation. Where a suit is 
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outside the scope of Act I of 1920, it must ho held to 
be equally outside the scope of the restrictive provi- 
sions of Act II of 1920. A 1 R (Vol 34) 1947 Lah 49 : 
225 Ind Cas 349. 

S. 7 — A wans of Gujranwala District. 

Notwithstanding anything to the contrary contain- 
ed in the riwaj-i-am, a bequest by an Aw an of 
Gujranwala of non-ancestral property cannot be 
challenged in view of S. 7. A I R (Vol 22) 1935 Lah 
154 : 16 Lah 604 : 37 P L R 711 : 15S Ind Cas 251 
(DB). 

S.*7 — Alienation of non-ancestral property — 

Defence. 

Section 7 is intended to and does debar the descen- 
dants, collaterals, or other relations of proprietor 
from controlling his alienations of self-acquired or 
non-ancestral property and thus deprive them of the 
right, which according to the custom prevailing in 
some tribes, they might have possessed before its 
enactment. It is immaterial whether the contest to 
the alienation is raised by the descendants, colla- 
terals or relations of the alienor in a suit instituted 
by them, or by way of defence to a claim brought by 
the alienee. AIR (Vol 22) 1935 Lah 154: 16 Lah 604: 
37 P L R 711 : 158 Ind Cas 251 (DB). 

S. 7 — Scope. 

Section 7 lays down that no person shall contest 
the 'appointment of an heir to non-ancestral immov- 
able property on the ground that such an appoint- 
ment is contrary to custom, but when, as a matter of 
fact, there was no appointment of an heir at all, the 
section is no bar and the plaintiffs can maintain their 
suit for possession by successfully denying that no 
adoption whatsoever took place. AIR (Vol 21) 1934 
Lah 1002 : 154 Ind Cas 665. 

S. 7 — Scope of — Punjab Laws Act (IV of 1872), 

S. 5. 

Under S. 7, notwithstanding anything to the con- 
trary «contained in S. 5, Punjab Laws Act, no person 
shall contest any alienation of non-ancestral immov- 
able property on the ground that such alienation is 
contrary to Custom. AIR (Vol 20) 1933 Lah 697: 34 
P L R 1029 : 146 Ind Cas 816 (DB). 

S. 7 — The will of the father in favour of his 

daughters in respect of his self-acquired property 
cannot be contested. AIR (Vol 20) 1933 Lah 680 : 34 
P L R 849 : 145 Ind Cas 415 (DB). 

PUNJAB CUSTOMARY LAW 
See Custom (Punjab). 

PUNJAB DEBTORS’ PROTECTION ACT (2 of 1936) 

Preamble — Applicability — Loan advanced by 

Bank, Co-operative Society or company. 

The phrase “debtor” for whose protection the 
Punjab Debtors’ Protection Act is intended and the 
hrase “money-lender” against whose acts the 
ebtor has to be protected do not within their pur- 
view bring in the case of a loan advanced by a bank, 
Co-operative Society or Company. AIR (Vol 36) 1949 
E P 94 (FB). 

—Preamble — Object of Act — Protection of debtors. 

The preamble to the Punjab Debtors’ Protection 
Act clearly shows that the object of the Act was to 
protect debtors, and the preamble cannot be read to 
mean that it was a debtor to a money-lender who 
alone was to be protected by the provisions of the 
Act. (1947) 26 L L T 26. 

— — Preamble — Act, if retrospective. 

The. Act is not retrospective. AIR (Vol 24) 1937 
Lah 716 : 39 P L R 637 : 172 Ind Cas 407. 

-—Preamble— Applicability of Act. 

Lease granted by executing Court before Act — Act 
in force at time of hearing of appeal — Appellate 
Court applying Act and setting aside lease : 

Held, that the order was erroneous and the Judge 
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had only to see whether the order of lease wag 
correctlv passed on the dale on which it was passed. 

A l R (Vol 24) 1937 Lah 496 : 39 P L R 237 : 170 
Ind Cas 224 (2). 

_S. 2. 

S. 2 (6) — A sum given without interest as a pay- 
ment in advance for a property which is to be sold 
cannot be called a loan within the meaning ol the 
Act. A 1 R (Vol 26 j 1939 Lah 562 : 41 P L 11 513 : 
185 Ind Cas 613. 

-S. 4. 

S. 4 — Scope — Prospective only. 

Plain words of S. 4 make it clear that it was 
intended only to have prospective and not retrospec- 
tive effect. Hence, S. 4 applies only to proceedings 
in which orders were made alter the passing of the 
Act and not to proceedings where attachment and 
orders for sale had been made before the Act came 
into force. The use of the phrase “whenever a Civil 
Court orders that land be attached” in S. 4 (1) 
strongly suggests that the section was only intended 
to apply to orders made after the section came into 
force. A 1 R (Vol 30) 1943 Lah 238 : 45 P L R 279 : 
208 Ind Cas 431 (DB). y 

S. 4 — Lease granted before commencement of 

Act set aside — Subsequent order for re-sale of lease 
— Fresh lease, if governed by S. 4. 

An order as regards attachment and temporary 
alienation was originally passed before the Act came 
into force. It was held by the Court that the provi- 
sions of S. 4 were not applicable to the auction of the 
lease (mustajiri) which had taken place before the 
commencement of the Act. After the case had been 
remanded on this ground, the judgment-debtors’ 
objections were accepted and the lease of the land 
which had been originally granted was set aside. 
When the Court ordered re-sale of the lease, the 
judgment-debtors again objected that the proceed- 
ings must be transferred to the Collector under S. 4: 

Held, that the fresh lease of the land was governed 
by the provisions of S- 4. AIR (Vol 28) 1941 Lah 
484 : 198 Ind Cas 670. 

-S. 4 — Decision of Collector with regard to period 

of alienation and amount of land for maintenance 
depends on decision of executing Court. AIR (Vol 28) 
1941 Lah 327 : 43 P L R 479 : 196 Ind Cas 611 (DB). 

8 . 4 — Scope — Attachment and alienation ordered 

before coming into force of Act — Section, if applies 
retrospectively. 

The intention of the Legislature was not to make 
the provision of S. 4 retrospective, but its operation 
was confined only to those cases in which a Civil 
Court “orders” that land be attached and alienated 
temporarily at a time when the Act is in force. 

On July 24, 1933, the decree-holder applied for 
attachment and temporary alienation of certain agri- 
cultural land and a garden belonging to the judg- 
ment debtor. The application was granted. The 
Collector suggested a lease for a certain sum for a 
period of 20 years. The Subordinate Judge agreed to 
the period but in order to find out if a larger sum 
could be realized, ordered that the “lease be sold”. 

• The decree-holder applied for permission to bid at 
the auction, and this permission was granted on 
November 4, 1935. The auction was held on Decem- 
ber 4 and 5, 1935, by the bailiff, who reported that 
the highest bid was that of the decree-holder for a 

E eriod of 20 years. The judgment-debtor, on Decem- 
er21, 1935, filed an application of objections, pur- 
porting to be under O. 21, R. 90 and S. 47, Civil 
P. C. This application came up before the Court on 
March 27, 1936. A date in August was fixed for the 
evidence of the parties. Before that date, however, 
the Act came into force on June 6, 1936 : 

Held, that S. 4 did not apply but even if it be held 
that S. 4 was intended to govern cases in which th& 
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order of the Civil Court that land be attached and 
abenated temporarily, had been passed before its 
commencement, and in which final orders had not 
been passed, the present case had reached a stage 
when the decree-holder had acquired substantial 
rights which could not be affected by a change in 
the procedural law’ without any provision to this 
effect in the Amending Act. AIR (Vol 26) 1939 Lah 
9 : 40 P L R 97G : 181 Ind Cas 385. 

S. 4 — Decree amount made charge on property 

by decree — Execution of decree. 

If property is already subjected to a mortgage or 
charge by the decree itself, the Legislature perhaps 
did not intend to interfere with the operation of the 
decrees and allow’ the Collector to exclude any 
portion of the property for the maintenance of the 
judgment-debtor. Section 4 has no application to the 
execution of such decrees. AIR (Vol 25) 1938 Lah 
433 : 40 P L R 441 : 177 Ind Cas 530. 


Ss. 4, 5 — Retrospective effect. 

In execution of a decree held by a Hindu joint 
family a temporary alienation of the judgment- 
debtors’ lands was sanctioned by the executing Court 
in favour ot the decree-holders on December 20, 
1935. Against this order the judgment-debtors pre- 
ferred an appeal to the District Judge, which, how- 
ever, could not be heard until June 29, 1936, in the 
meantime the Act came into force. The District 
Judge relying upon the ‘provisions of Ss. 4 and 5 of 
the new Act, set aside the order of the executing 
Court, and remanded the case for disposal in accord- 
ance with those provisions : 


Held, that Ss. 4 and 5 did not provide mere matters 
of procedure and, therefore, had no retrospective 
effect. Even if the exemption under S. 5 claimed in 
these proceedings were a mere matter of procedure, 
the order made by the executing Court at a time 
when no such exemption existed could not be held to 
be wrong on the subsequent enactment of that 
exemption. A I R (Vol 24) 1937 Lah 740 : 39 P L R 
854 : I L R (1938) Lah 221 : 175 Ind Cas 637 (DB). 

[AIR (Vol 24) 1937 Lah 506 : 173 Ind Cas 912, 
Reversed.] 


S. 4 — Land attached in execution — Report of 

Collector that it could not be leased out Punjab 

Debtors’ Protection Act coming into force in the 

meantime— Proceedings consigned to record room 

Held, Court ought to have transferred proceedings to 
Collector under S. 4— Order for attachment includes 
order for temporary alienation within Punjab Aliena- 
tion of Land Act. A I R (Vol 24) 1937 Lah 716 : 39 
P L R 637 : 172 Ind Cas 407. 


S. 4 — Receiver in insolvency. 


A Receiver in insolvency has power to lease agri- 
cultural land for a period of 20 years. Section 4 doe« 
not apply to the case. -A l R (Vol 24) 1937 Lah 558 
39 P L R 738 : 175 Ind Cas 7. 


Ss. 4 and 5— Land attached before Act— Aliena- 
tion after Act. 

Sections 4 and 5 relate to procedure and will, 
therefore, apparently govern pending cases also 
although there is no specific provision in the Act 
giving them retrospective effect. Where, therefore, 
the land was attached before the Act came into force’ 
these sections would govern the procedure if the 
alienation was to be made in satisfaction of decree 
after it came into force. A I R (Vol 24) 1937 Lah 52- 
39 P L R 109: 1LR (1937) Lah 291: 169 Ind Cas 656'. 
S. 4 (1)— Applicability to Receiver. 

The words “Civil Court” in S. 4 (1) as defined in 
S. 2 (4) include an Insolvency Court but do not 
include a Receiver nor are the w’ords “attached and 
alienated” equivalent to “attached or alienated.” 
Therefore, a Receiver has jurisdiction to arrange for 
The temporary alienation of agricultural land of the 


insolvent for a period not exceeding 20 years as 
provisions of S. 4 (1) do not apply to such a case. 
A I R (Vol 26) 1939 Lah 237 : 41 P L R 128. 

Ss. 4 (1), 2(4) — Lease of insolvent’s land granted 

by Official Receiver— S. 4 (1), if applies. 

Before sub-s. (1) of S. 4 comes into play, the attach- 
ment and alienation of land must emanate from a 
Civil Court and although “Court” includes an Insol- 
vency Court, it does not include a Receiver in insol- 
vency. Sale of an insolvent’s property being an act of 
the Receiver and not of the Court, S. 4 (1) does not 
applv to the lease of the insolvent’s land granted by 
the Receiver. A I R (Vol 24) 1937 Lah 440 : I L R 
(1937) Lah 721: 40 P L R 200: 172 Ind Cas 418 (DB). 
— S. 5 

See also Punjab Debtors’ Protection Act 1936, S. 4. 
S. 5— Applicability. 

Section 5 does not apply to the case of an insolvent. 
AIR (Vol 26) 1939 Lah 39 : 40 P L R 1057 : 179 Ind 
Cas 772. 

Ss. 5, 4 — S. 5, if retrospective — Applicability 

and scope. 

The exemption contained in S. 5 in so far as it 
creates a new right in favour of the judgment-debtor 
so as to protect a part of his land from his decree- 
holder deals with something more than a mere pro- 
cedure. It brings into existence a right which the 
judgment-debtor can claim henceforth, and as such, 
the new’ provision of law creating that right cannot 
have a retrospective effect unless an express provision 
had been made therefor. 

When the law is altered during the pendency of an 
action, the rights of the parties are decided according 
to the law as it existed when the action was begun 
unless the new statute shows a clear intention to* vary 
such rights. An appeal may, for certain purposes, be 
a continuation of the original proceeding but it cannot 
be reasonably urged that an Appellate Court will be 
justified in setting aside the judgment of a trial Court 
which, when delivered, was not open to any objec- 
tion on the ground on which the Appellate Court 
seeks to set it aside. AIR (Vol 24) 1937 Lah 740 : 39 
P L R 854 : ILR (1938) Lah 221 : 175 Ind Cas 637 
(DB). 

— S. 6 

— — S. 6— Order of Collector directing temporary 

alienation of land in execution of decree — Review 

If competent. 

The Collector is not competent to review his order 
directing alienation of the judgment-debtor’s land for 
a certain period in execution of the decree against 
him. Under S. 6 of the Punjab Debtor’s Protection 
Act the Collector is deemed to be acting judicially 
only when he decides the period of alienation under 
S. 4 or decides under S. 5 whether any portion of the 
judgment debtor’s land should be exempted from 
alienation. Once these points have been determined, 
he must be deemed to have ceased to act judicially, 
and the powers w’hich he possessed as a judicial 
officer temporarily for a specific purpose cease to 
exist. (1947) 26 L L T 13. 

— S. 9 

S. 9 — Applicability — Conditions Joint Hindu 

family. 

In order to get the benefit of S. 9 of the Punjab 
Debtors’ Protection Act it is essential to establish 
two things: (1) that the custom is the rule of decision 
in regard to succession to immovable property, and 
(2) that the objector is the subsequent holder of the 
ancestral property. The section is obviously inappli- 
cable to the case of a joint Hindu family, because in 
a joint Hindu family the property passes by survivor- 
ship and not by succession. AIR (Vol 35) 1948 Lah 
52 : 49 P L R 110 (DB). 
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. S. 9 — Widow of collateral of last male-holder is 

not collateral and ‘'subsequent holder” within S. 9. 
AIR (Vol 31) 1944 Lah 389 : 1LR (1944) Lah 509 

(FB). 

S. 9— Subsequent holder. 

A widow of a deceased proprietor is not a subse- 
quent holder of his estate within the meaning of S. 9. 
AIR (Vol 29) 1942 Lah 87 : 44 P L 1\ 80: 199 Iud Cas 
700 (DB). 

. S. 9— Objection — Authority competent to decide. 

The validity of objections under S. 9 can be deci- 
ded by the Court which passed the decree or order, 
that is, the executing Court. The Collector has no 
jurisdiction to decide such objections. The executing 
Court, however, has no jurisdiction to deal with 
objections under S. 9 regarding the attachability of 
the land after it has actually been alienated by the 
Collector in full satisfaction of the decree. 


When a special jurisdiction is conferred, it must be 
taken as strictly limited to the terms in which it is 
created aud cannot be extended to cover matters to 
which no express reference has been made or which 
do not have to be decided in order to carry out the 
purpose for which the special jurisdiction has been 
created. AIR (Vol 28) 1941 Lah 225 : 43 P L R 246 : 
194 Ind Cas 634 (DB). 

S. 9 — Plea under, when may be raised. 

An application under S. 9 is inconsistent with the 
plea of the judgment-debtor that the property attach- 
ed is his personal property. His failure, therefore, to 
raise the plea under S. 9 in an application based on 
personal claim does not debar him from raising the 
plea subsequently. AIR (Vol 27) 1940 Lah 27 : 189 
Ind Cas 653. 


S. 9— Protection under, who can get. 

The opening part of S. 9 does not make it a condi- 
tion precedent that the person who seeks its benefit 
should necessarily be an agriculturist. Any person 
who can satisfy the Court that he is governed by 
custom in the matter of succession can avail himself 
of this protection be he an agriculturist or not. AIR 
(Vol 27) 1940 Lah 27 : 186 Ind Cas 653. 

S. 9 — ‘ Loan”, if same thing as “debt.” 

The word “loan” has not been used in S. 9 and 

cannot, in any circumstances, be considered as syno- 
nymous with the word “debt”, as used therein. The 
expression “loan” was defined as it had been used in 
the definition of “money-lender” and the word 
“money-lender” appears only in S. 12 and not in S. 9. 
Any discussion, therefore, on the ground of the pro- 
fession of the 'original judgment-debtor or of the 
decree-holder is out of place in considering whether 
he is protected by S. 9. AIR (Vol 27) 1940 Lah 27 : 
188 Ind Cas 653. 


S. 9— Khatris of Jhang District. 

Among the Khatris of Jhang District, ancestral pro- 
perty in the hands of a subsequent holder is entitled 
to protection under S. 9 since they are presumed to 
follow custom in the matter of succession. AIR 
(Vol 27) 1940 Lah 27 : 186 Ind Cas 653. 


__S. 9— Ancestral land, when can be sold. 

Under S. 9, there has to be an express charge by 
mortgage on ancestral land before it can be sold or 
otherwise disposed of in execution of a decree against 
a predecessor-in-interest. An attachment in the life- 
time of the predecessor-in-interest is*not sufficient as 
attachment does not amount to a charge. AIR 
(Vol 27) 1940 Lah 4 : ILR (1940) Lah 63 : 42 P L R 
699 : 190 Ind Cas 194 (DB). 

S. 9— Applicability. 

Where the Act had come into force before the 
papers were sent to the Collector to arrange for the 
lease or farm of the judgment-debtor’s land, the land 
cannot be sold or otherwise transferred even if the 
•attachment had been effected before the Act came 
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into force. AIR (Vol 27) 1940 Lah 4 : 12 P L R G99 : 
ILR (1940) Lah 63 : 190 Ind Cas 194 (DB). 

S. 9— Scope and retrospective effect. 

Where the Act came into force several weeks before 
the record was sent to the Collector to arrange for 
the lease of the judgment-debtor’s land, liability of 
the land to attachment and sale is taken away by a 
new enactment before the record was sent to the 
revenue authorities to arrange ior the lease, and con- 
sequently, the provisions of the Act cannot he said to 
have been applied retrospectively by the revenue 
authorities and the Civil Court refusing to sell tin; 
land, as it was no longer subject to attachment and 
sale. AIR (Vol 26) 1939 Lah 168 : 41 P L R 83-5. 

S. 9 — Applicability. 

A petitioner obtained a money-decree against M 
who died sometime after. The petitioner attached 
ancestral land in the hands of the sons of the deceas- 
ed. During the pendency of the case, the Punjab 
Debtors’ Act came into force : 

Held, that as the land was not under attachment 
when the Act came into force, its liability for the 
unsecured debts of M must be determined accouling 
to the Debtors’ Protection Act and that the peti- 
tioner must be given an opportunity to show that he 
can satisfy the conditions laid down in the proviso 
to S. 9. AIR (Vol 24) 1937 Lah 303 : 175 Ind Cas 46. 

— S. 10 

s. 10 — Applicability— Mortgage decree. 

S. 10 of the Punjab Debtors’ Protection Act 
has no application if the decree Fought to be 
executed is a mortgage decree in which there is a 
direction for the sale of agricultural land covered by 
the mortgage. AIR (Vol 36) 1949 E P 94 (FB). 

S. 10— Fruit of garden. 

Fruit of the garden must be regarded as a crop 
within the meaning of S. 10, and is, therefore, not 
liable to attachment. AIR (Vol 26) 1939 Lah 101 : 
183 Ind Cas 654. 

S. 10 — Applicability. 

Where standing trees belonging to the judgment- 
debtor have been attached in execution of money 
decree before the Punjab Debtors’ Protection Act 
came into force and order for their sale is made after 
coming into force of the Act as the attachment does 
not create a charge or lien upon the attached pro- 
perty nor confers any title on the attaching creditor, 
but merely has the effect of preventing and avoiding 
private alienation by the judgment-debtor, the order 
directing sale of the trees is contrary to S. 10 of the 
Act and cannot be maintained. AIR (Vol 24) 1937 
Lah 560 : 39 P L R 243 : 170 Ind Cas 388. 

S. 11. r 

S. 11 — “Decree” — Meaning of— If includes 

mortgage decree. 

The expression “loan” is only defined iu the Pun- 
jab Debtors Protection Act for the purpose of giving 
meaning and content to the expression “money-len- 
der” which itself occurs only once in an operalive 
section, viz., S. 12 whereby the burden is placed 
upon the money-lender to prove that consideration 
passed from him in certain specified circumstances. 
That provision does not apply, if the loan be in the 
nature of a mortgage, i. e., in that case a money- 
lender would not be required to establish the passing 
of consideration, but that is the only limiting effect 
of the mention of “mortgage” in the definition of 
•‘loan,” and that definition cannot certainly be called 
in aid for limiting the meaning of the word “decree” 
as used in S. 11. It cannot therefore be said that a 
mortgage decree does not fall within the purview of 
that section. AIR (Vol 37) 1950 Lah 94. 

S. 11— “Decree passed against a debtor” — If in* 

eludes joint decree against more than one judgment- 
debtor— Some of them not debtors— Punjab Relief of 
Indebtedness Act, S. 7 (2). 
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The definition of “debtor” in S. 7 (2) of the Punjab 
Relief of Indebtedness Act applies to individuals and 
not to groups of persons, so that a joint decree against 
more than one person is not “a decree passed against 
a debtor” withinjthe meaning of S. 11, Punjab Deb- 
tors Protection Act. Further where a decree is against 
more than one judgment-debtor, and one or more of 
such judgment-debtors is or are not within the defini- 
tion of “debtor,” the decree is not governed, for pur- 
poses of execution, by S. 11, Punjab Debtors Protec- 
tion Act, as this involves repeal of the ordinary law, 
in respect of persons to whom the special law, viz., 
the Punjap Debtors Protection Act does not relate 
and operate in derogation of the legal rights of the 
judgment-creditor. AIR (Vol 37) 1950 Lah 94. 

. S. 12. 


S. 12— Scope —Promissory note— “Holder in due 

course’* money lender within Punjab Act — If can 
recover from maker of pro-note without proof of 
execution or consideration. 

So far as promissory notes are concerned, S. 12 
modifies S. 118, Negotiable Instruments Act, which 
can only apply when some question of consideration 
arises and is relevant to the case. If it is not neces- 
sary to prove the passing of consideration, no ques- 
tion relating to the burden of proof would arise. Rut 
the Punjab Debtors’ Protection Act has left untou- 
ched S. 43, Negotiable Instruments Act, and there- 
fore, a ‘ holder iu due course” of a promissory note, 
even though he he a “money-lender” as defined in 
the Punjab Act. is entitled to recover from the maker 
of the note, without being under any obligation to 
prove that the promissory note had been executed by 
the maker iu favour of the original obligee for valu- 
able consideration. AIR (Vol 29) 1942 Lah 1G • 43 
PLR 651: 1LR (1943) Lah 53 : 198 Ind Cas 485 (DB) 


PUNJAB DEBTORS PROTECTION (AMEND- 
MENT) ACT (9 of 1938). 

S.3. 

" — s - 3— Retrospective effect— Receiver— Tormina- 

t.on of -Lease granted by him, if automatically 
terminates under S. 3. 7 

Section 3, Punjab Debtors’ Protection (Amend- 
ment) Act, IX of 1958, is not retrospective in its 
fUect. Therefore, where a Receiver appointed before 
the Punjab Act IX of 1938 came into force has execu 
ted a lease of property which was then valid to liqui- 
date a debt of the judgment-debtor, the lease granted 
by him cannot be made to terminate automatically 
under S. 3 of the Act IX of 1938, for the intention of 
the Legisture in enacting S. 3 as gathered from the 
language employed was to prohibit for the future 
the appointment of Receivers for any ol the purposes 
mentioned in the section and to terminate on a cer- 
tam datea ! appointments already made but not tc 

‘“XkV'b ^ a, V aCUOnS validl J e,ltere d into by therr 
with third parties so us to affect vested ritrht*; AlP 

(Vol 29) 1942 Lah 120 : 44 PLR 74?ILR 1 S 43 ) Lai 
179 : 201 Ind Cas 87 (DB). Lat 


PUNJAB DISTRICT BOARDS ACT (20 of 1883) 
S. 4. 

—S. 4-Tax on trade profession and calling w 
ther income tax —Imposition of tax by Municipa 
without sanction of Governor-General in Cour 

validity or. 

The District Board of Ferozepore irpposed a ta: 
certain trades, professions and callings. The tax 
made payable according to the trade, profession 
calling of particular individuals and the amount 
pended not upon the income of the person but 
the trade, profession or calling carried on. But 
notification imposing it made a proviso that it si 
not be leviable from any person whose annual iucc 
was less than a certain amount : 

Held, that the tax was not a tax on income in si 
ot the proviso and was not ultra vire* merely beca 


it was imposed without the sanction of the Governor- 
General in Council, AIR (Vol 18) 1931 Lah 508 : 32 
PLR 403 : 131 Ind Cas 633. 

S. 20. 

S. 20— Punjab Dstrict Boards Tax Validating 

Act 'III of 1927)— Ilaisiat tax 

Where a rate-payer obtained a permanent injunc- 
tion restraining a District Board from realising Hais- 
iat taxon the ground that the tax was illegal but an 
Act was passed validating the imposition of such a 
tax and therea ter, the District Board proceeded to 
realise the tax from him and he applied for execution 
of his decree against the Board : 

Held, that as the tax which the Board was trying 
to realise was valid under the new Act, the decree 
had no application to such tax and the Board was 
entitled to realise the tax. AIR (Vol 20) 1933 Lah 41: 
14 Lah 230 : 34 PLR 546 : 140 lad Cas 533. 

S. 30. 

-Ss. 30, 31— Profession tax — Pleader — Place of 

business. 

The place where the contract is entered into and 
where the vakalatnama is signed is where the lawyer 
carries on his profession or trade and if his office or 
chambers are not within the municipal limits, then it 
cannot be said that he carries on his profession with- 
in those limits. He may act in connection with his 
engagements, for instance pleading in Court, etc. 
within those limits, but that cannot amount to carry- 
ing on his profession within those limits. AIR (Vol 
31) 1944 Lah 385 : 218 Ind Cas 452 (DB). 

S. 30 — Question whether resolution under S. 30 

was pas'Cd with Provincial Government’s sanction 
is one of mixed law and fact. 

An objection that the District Board had failed to 
prove that the resolution under S. 30 imposing the 
tax was passed with the sanction of the Provincial 
Government is a mixed question of law and fact and 
cannot be raised, when it was not raised in the trial 
Court at a later stage. AIR (Vol 31) 1944 Lah 69: 40 
P L R 34: 211 Ind Cas 634. 

S. 30 — Haisiyat tax — Rate varying according to 

income — Governor-General’s sanction necessar.. 

The haisiyat tax not fixed at a flat rate for parti- 
cular profession, calling or trade, but varying accor- 
ding to the income of such individual assessee is in 
the nature of a tax on income, aud can only be 
imposed with the previous sanction of the Governor- 
General-in-Council and if this is not done, the asses- 
ses are not legally liable to pay it. AIR (Vol 13) 1928 
Lah 332: 107 Ind Cas 601: 9 Lah 424: 30 P L R 66J- 
9 A I Cr R 488: 29 Cr L J 265. 

— — S. 30 — Profession tax on Vakils — Definition of 
class o persons— Includes Vakils— Tax legal. 

Where a Notification issued under S. 31 (2) describe 
ed the class of persons to be taxed as “All persons 
who carry on any trade or follow any profession or 
calling within the said area.” 

Held, the notification sufficiently defined the class 
of persons to be taxed. 

It may be that this definition may give rise to 
certain suits 011 the ground that the persons taxed do 
not carry on a trade or follow a profession or calling 
and that they are therefore not liable to be taxed. 

r j c aX - * S n °* therefore illegal by reason of the want 
of definition of the class of persons to be taxed and 
the members ot the bar cannot object to its imposi- 
tion as they come within the class defined. AIR 
(Vol 15) 1928 Lah 53 : 106 Ind Cas 882 : 9 Lah 340 s 
29 P L R 177. 

— S. 34. 

-S. 34 — Suit for money wrongfully recovered — 

Maintainability — “Approach,” meaning of. 

Section 34 does not bar the institution of a suit for 
refund of money rongfully recovered by one side 
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or the other from one party to the contract. It refers 
only to compensation and abatement of rent allow- 
able under the Act. 

The word approach ’ in the said Act includes an 
approach from the highway to the landing place. It 
is not confined to the distance from the landing place 
to the river bank. A I R (Vol 20) 1933 Lah 390 : 144 
Ind Cas 662. 

— S. 56. 

— S. 56 — Fine for future continuing breach If 

ultra vires — Fresh complaint, if necessary. 

An order on conviction under Regul. 13 for pay- 
ment of an additional fine for future continuing 
breach is ultra vires. The District Board must bring a 
trech complaint on which a continuing fine may be 
imposed from the date of the first conviction to the 
date of the complaint. A I R (Vol 21) 1934 Lah 428 : 
36 Cr L J 105 (1): 152 Ind Cas 160. 

57 . 

, ^‘.^7. — Map signed by Executive Engineer and 
Sub-Divisional Officer while trai sferring land to 
District Board — Presumption of accuracy. 

A plan which is signed by the Executive Engineer 
and Sub-Divisonal Officer of the P. VV. D., when land 
was transferred to the District Board must be pre- 
sumed to be accurate under S. 83, Evidence Act, and 
the measurements thereon are admissible under S. 30 
of the Act and the blue print of the plan is secondary 
evidence under S. 03 (2). AIR (Vol 24) 1937 Lah 155: 
39 P L R 143 : 17 Lah 843 : 38 Cr L J 438 : 167 Ind 
Cas 573. 

S. 57 — District Board Notification, Regulation 8 
— Future continuing fine — Legality of. 

Imposition of future continuing fine under Regu- 
lation 8 of the District Board Notification at the time 
of adjudication is illegal, as it is an adjudication in 
respect of an offence which had not been committed 
when the order was passed. If the Board wants to 
subject the party to a continuing fine, they should 
wait and institute a fresh prosecution. A I R (Vol 24) 
1937 Lah 155: 17 Lah 843 : 39 P L R 143 : 38 Cr L J 
438: 107 Ind Cas 573. 

— S. 58. 

S. 58 — Magistrate member of District Board — 
Prosecution directed against Di*trict Board Officials 
— Magistrate debarred from trying. 

Where a Magistrate, as a member of a District 
Board, presided at a meeting of the Board at which 
the proposal in the Commissioner’s letter to start the 
prosecutions was adopted, and it was resolved that 
the police be called in to make an enquiry and to 
proceed against such of the District Board Officials as 
the result of the enquiry might warrant: 

Held, that the Magistrate is debarred from trying 

• the cases. A I R (Vol 15) 1928 Lah 114 : 138 Ind Cas 
271: 9 L L J 583: 29 P L R 282: 29 Cr L J 371. 

— S. 58- B. 

S. 58-B — Public ferry transferred to management 
of District Board — Recovery of lease money — Appli- 
cation to Magistrate — If competent. 

Where the management of a public ferry has been 
transferred to a District Board under S. 7 A of the 
Northern India Ferries Act (1878) and the District 
JBoard leases the ferry, the recovery of the lease 
money on a part of it, is the consequence of the con- 
tract between the District Board and the lessees. 

* Any dispute between them must be determined by 
the Civil Court and it would be open to one or the 
other pa r ty to raise appropriate pleas. The District 
Board cannot, therefore proceed to recover the bala- 
nce of the lease money by an application to a Magis- 
trate under S. 9of the Northern India Ferries Act. AIR 
(Vol 37) 1950 Lah 193. 

S. 58-B, as inserted by Punjab Act (XI of 1922) — 
Applicability. 
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A lease money on account of public ferry ir-ms- 
lcrred to tne management of a District Board ’is not 
a money claimable under the Act and the magistrate 
cannot therefore, act under S. 53B. AIR (Vol 37) 1950 

LiUIl 11M. 

- — S. 58-B — Auction of right to levy toll — Money 

due from purchaser— Recovery — C.vil suit is proper 

remedy. 1 1 

0 

Where a District Board auctions the standing reeds 
and the right to levy toll the sums due In rn the pur 
chaser cannot properly be said to be due under the 
Act. They are due on contacts and should p operly 
\° t r m , Sl,,) i<*ct-niatter of an ordinary civil suit 
AIR (\ol 15) 1928 Lah 109 : 110 Ind Cas 811 • 9 p [] 
J oil: 29 P L R 252 : 9 A I Cr R 405 : 29 Cr L ] 779^ 
— S. 76. 

S ,‘ 7 6 —‘Exaction’, ^caning of— Ilaisiyat tax im- 

posed by Board — Suit to declare taxation illegal 

Jurisdiction. ° 

The^ word ‘exaction’ in S. 76 does not connote a 
mere demand” of an amount which is sought to be 
illegally taken, but also the demand and wrestin**” 
of such an amount. Section 70 does not apply to a 
case where the District Board having imposed a 
haisiat tax on a person, he has filed a suit for declara- 
tion that the Board has no authority to tax. The Civil 
Court has jurisdiction to try the suit. A I R (Vol •’>4) 
1937 Lah 319: 173 Ind Cas 848. 1 01 ^ 

— — s : 76 — Suit by sahukar for refund of haisiat tax 
— Jurisdiction of Civil Court — Burden of proof 

, A sahukar’ does not fall within the category of 
others’ in S. 76 and a Civil Court has, therefore 
jurisdiction to entertain a suit for refund of haisiat 
tax brought by a sahukar. 

Such a suit does not fall within the scope of Art 1 
of Sch. II of the Provincial Small Cause Courts Act 
In a suit for refund of tax paid on the ground that 
it was illegally levied, the burden is on the plaintiff 
to show that the tax has been illegally exacted from 
him and not on the Board to show that he had been 
properly assessed. A I R (Vol 20) 1933 Lah T?4 • 34 
P L R 219 : 141 Ind Cas 378. * 

PUNJAB DISTRICT BOARD (TAX VALIDATING) 
ALT (3 of 1927) W 

See also Punjab District Boards Act, 1883, S. 30. 
Whether ultra vires. 

The Punjab District Board (Tax Validating Act 
1927 is not ultra vires. A I R (Vol 19) 1932 Lah 87 • 
33 P L R 135 : 131 Ind Cas 110 (DB). 

PUNJAB DISTURBED AREAS ACT (1 of 1947) 

— S. 3. 

Ss. 3 and 4 — Scheduled offence committed in 
disturbed area while notification is in force — Case 

instituted after withdrawal of notificat on— Whether 
exclusively triable by Sessions Court -Punjab Public 
Safety Act, S. 37— General Clauses Act, S. 6-Puniah 
General Clauses Act, S 4. n,aD 

In a case of a trial in respect of one of the sche 
duled offences under the Punjab Disturbed Areas 
Act alleged to have been committed at a time when 
in respect of the area where it was committed a 
notification of the Provincial Government declaring 
it to be a disturbed area under S. 3 of the Act was in 
force, the higher penalty imposed by S. 4 of the Act 
ceases to be awardable immediately when such a 
notification is rescinded, and from that time onwards 
the only penalty which can be awarded is that laid 
down in Penal Code. Consequently, after a notifica- 
tion as aforesaid has b en rescinded, the question of 
the Court having jurisdiction to try such offence 
must be decided in relation to the lower pi naltv 
provided by rhe Penal Code. It follows, therefore 
that a case inttituted after the withdrawal of the 
notification in respect of a schedule 1 offence alleged 
to have been committed in a disturbed area while 
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the notification was in force, is not exclusively triable 
by a Sessions Court. A Magistrate before whom the 
case is instituted is quite competent to try it, and he 
is not obliged to make it over to the Sessions Court 
under S. 37, Public Safety Act. 

The present case is not covered by S. 4, Punjab 
General Clauses Act or S. 6, General Clauses Act, 
which are, in essential respects, identical. The 
necessary conditions for their application arc firstly 
that the statute should be of a permanent nature and 
secondly that it should have been repealed by an Act 
of the Provincial or Central Legislature.. Neither of 
these conditions is satisfied in the pr -sent case. There 
can be no doubt whatsoever that the Punjab Disturbed 
Areas Act is essentially a temporary statute. It is a 
Governor’s Act made during the continuance of a 
period of a Governor’s rule under S. 03, Constitution 
Act, and as will appear from sub-s. (4) of S. 93, such 
a law is limited in its operation in point of time. 
Further it is clear from the preamble and S. 3 of the 
Punjab Disturbed Areas Act that the intention of the 
legislature was that the application of the Act should 
be strictly limited in point of time. The withdrawal 
of the application of the Act from a disturbed area is 
effected by a simple notification of the Provincial 
Government, in which the Provincial Legislature has 
no hand or part. Such a withdrawal cannot be re- 
garded as being in any sense a repeal. 

The general law in relation to temporary statutes 
is that once such a status has expired it ceases 
altogether to have effect as if it had never been, 
except as to transactions past and closed. This result 
follows unless there be provision made in the statute 
itself for continuing the effect thereof in anv respect 
and there is no such provision in the Punjab Disturbed 
Areas Act. The position is not otherwise in relation 
to statutes like the Punjab Disturbed Areas Act which 
affect only the punishment provided for specified 
offences. AIR (Vol 36) 1949 Lah 191 : 50 Cr L f 783 • 
Pak L R (1949) Lah 23 (FB). 

PUNJAB ELECTORAL RULES 

Punjab Govt. Notification No. 9 dated 31st July 

1920, Reg. 7 — Not to be strictly construed against 
nomination — Nomination delivered before day fixed 
— If valid. 

The language of Regulation 7 in Punjab Govern- 
ment Notification No. 9 dated 31st July 1920 is 
ambiguous, but as it is a disabling provision it must 
not be strictly construed against nomination. 

The regulation does not mean that a nomination 
paper delivered to the Returning Officer before the 
day fixed is invalid. (1921) 61 Ind Cas 744 (Court of 
Election Commissioners Punjab.) 

— R. 5 

Rr. 5 and 31 (2) — Election petition — False 
return of expenses— Question before Election Com- 
missioners— Jurisdiction to decide. 

Where the question of the falsity of the return of 
expenses filed by a candidate is before the Election 
Commissioners in the exorcise o' their powers under 
R. 31 (2) of the Punjab Electoral Rules, they have 
jurisdiction to decide the question. (1921) 61 lnd Cas 
i 44 (C. E. C. Punjab). 

R. 5 (8) — Jurisdiction to hold inquiry — False 


return of expenses -No complaint by Government- 
Magistrate has no jurisdiction. 

A Magistrate has no jurisdiction to hold a judicial 
inquiry under R. 5 (4) of the Punjab Electoral Rules 
as to whether a candidate at an election had lodged 
a false return of his election expenses where there 
is no complaint by the Government in the matter 
AIR (Vol 12) 1925 Lah 449 : 6 Lah 188 : 26PLR 
379 : 26 Cr L J 1234 : 88 Ind Cas 850. 

— R. 31 

— -R. 31— Election petition— Direction to give fur- 
ther particulars— Power of Commissioner to order. 


If particulars adequate for the purposes of an 
election petition are not stated in the petition the 
Commissioners have full power to allow further and 
better particulars to be furnished subsequently pro- 
vided that no now substantive-charge is introduced 
and that the respondent is not taken by surprise. 
(1921) 61 Ind Cas 744 (C. E. C. Punjab.) 

R. 31 — ' omination paper — Filed before day 

fixed — Objection not taken before Returning Officer 
— Election Commissioners — Jurisdiction to decide. 

The returned candidate was declared duly elected 
on a single nomination paper, there being no ballot- 
ting. The validity of the petitioner’s nomination 
paper was called into question on the ground that it 
was delivered to the Returning Officer before the 
time fixed : 

Held, the result of the election was materially 
affected and the Commissioners had power to decide 
the point irrespective of the fact whether it was 
raised before the Returning Officer or not. (1921) 81 
Ind Cas 744 (C. E. C. Punjab). 

R. 31 — Allegations of corrupt practices — Fuller 

particulars not given — If petition can be summarily 
rejected. 

There is nothing in the Punjab Electoral Rules 
justifying the view that a petition which gives parti- 
culars of the corrupt practices relied on is to be 
summarily rejected for want of fuller particulars. 
Hut further and better particulars may be ordered to 
be given with the reservation that the petitioner is 
not to he permitted to make out a new case. The 
object of furnishing such particulars is to avoid sur- 
prise to the respondent, and from that point of view, 
they are necessary in the interests of the parties 
concerned as in those of justice and fair play. (1921) 
61 Ind Cas 357 (C. E. C. Punjab). 

— R. 34 

R 34 — Nomination paper — Name and signature 

of sender — Not appearing in proper place — Paper if 
invalid. 

The mere fact that the name and signature of 
the seconder of a candidate seeking election do not 
appear in the space provided for the purpose in the 
form of nomination, but are given in another portion 
of the form, would not render the nomination in- 
valid. (1921) 61 Ind Cas 315 (C. E. C. Punjab). 

— R.42 

R. 42 — Candidate and agent. 


The election agent of a candidate can be his pro- 
poser or seconder and vice versa. (1921) 61 Ind Cas 
744 (C. E. C. Punjab). 

R- 42 — Acts of agent — Limit of candidate’s res- 
ponsibility for. 

A candidate is responsible generally for the deeds 
of those who to his knowledge for the purpose of pro- 
moting his election canvass and do such other acts 
as may tend to promote his election, provided that 
the candidate or his authorised agent has reasonable 
knowledge that those persons are so acting with that 
object. ( L921) 61 Ind Cas 357 (C. E. C. Punjab). 

R. 42 — The relation of candidate and agent is 
much wider than that of principal and agent unde* 
the ordinary law. Such relationship is to be inferred 
from facts. 

On the following days several voters were fed by 4 
men intimately connected with a candidate and; 
acting on his behalf : 1 

Held, the inference is clear that they were fed in 
order to induce them to vote for the candidate. The 
effort to win votes may succeed in some cases and 
tail in others, but that would be immaterial. (1921) 
61 Ind Cas 353 (C. E. C. Punjab). 

j^‘ 42 — Improper inducement — Voters fed by 

candidates* agents — Inference as to failure in win - 
mng votes — Immaterial. 
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On the following day several voters were fed by 
men intimately connected with a candidate and 
acting on his behalf. 

Held, inference is clear that they were fed in order 
to induce them to vote for the candidate. 

The effort to win votes may succeed in some cases 
and fail in others, but that would be immaterial. 
(1921) 61 Ind Cas 353 (C. E. C. Punjab). 

— Sch. 4, R. 2- A 

Sch. 4, Rr. 2 (a) and (b) — Corrupt practice — 

Returning Officer not allowing candidate to approach 
with nomination paper — If proof of. 

The refusal by a Returning Officer to allow a 
candidate to approach him with his nomination 
paper would not without proof of corrupt motive 
or intention amount to a corrupt practice within 
Rules 2 (a) and (b) of Sch. IV ol the Punjab Election 
Rules. (1921) 61 Ind Cas 315 (C. E. C. Punjab). 

Sch. 4 Rr. 2 (a) and (b) — Party respondent — If 

Returning officer can be made — Costs — Law borne. 

The Returning Officer cannot be made a party 
respondent in an inquiry into the validity of an 
election if such inquiry necessitated by the action 
of the Returning Officer, the parties should be left 
to bear their own costs, even though the result of 
the inquiry may he to render the election invalid. 
(1921) 61 Ind Cas 315 (C. E. C. Punjab). 

■ Sch. 4 — Rr. 2 (a) and (b) — Refusal to receive 

nomination paper — Presumption of grave irregu- 
larity — Rebuttal — Onus heavy on candidate elected. 

It is obligatory on a Returning Officer to receive 
a nomination paper of a candidate relating to the 
constituency of which he is the Returning Officer, 
provided it is presented to him within the time 
prescribed. If he improperly and without jurisdiction 
refuses to receive a nomination paper, the presump- 
tion would arise that the election nas been seriously 
affected and the improper refusal is so grave an 
irregularity that the presumption would require the 
strongest and most conclusive proof for its rebuttal; 
it lies heavily on the candidate alleging the validity 
of election to rebut the presumption so raised. The 
refusal by a Returning Officer to allow a candidate 
to approach him with his nomination paper would 
not without proof of corrupt motive or intention, 
amount to a corrupt practice within R. 2 (a) and (b) 
of Sch. IV of the Punjab Electoral Rules. (1921) 61 
Ind Cas 315 (C. E. C. Punjab) 

PUNJAB EXCISE ACT (12 of 1896) 

— S. 20 

Ss. 20, 21 and 49— Sale of drug when complete. 

The sale of an intoxicating drug is not complete 
until its delivery to the purchaser or some one on 
his behalf. Therefore a licensed vendor who sells 
the charas— in the hands of the excise authorities to 
an unlicensed person, who cannot take delivery uutil 
he takes out a license does not under S. 21 break the 
condition of his license and is not liable under S. 49. 
5 P W R Cr 1911 ; 4 P R Cr 1911 : 89 P L R 1911 : 
12 Cr L J 192 : 10 Ind Cas 682. 

: PUNJAB EXCISE ACT (1 of 1914) 

I Ls. 6 

j S. 6 — Notification under S. 3 (3) (c) of the Excise 

Act (1861) — Cocaine — Anaesthine. 

The words having a like physiological effect as 

I V that of cocaine in Notification No. 1205 issued under 

S. 3 of the Excise Act, 1861 mean that a prohibited 
3 drug must have all the physiological effects of cocaine 
! and not merely one or some of them. Anaesthine 
which resembles cocaine in producing local insensi- 
bility is not prohibited. AIR (Vol 4) 1917 Lah 148: 32 
PWR 1917 Cr : 18 Cr L J 934 : 42 Ind Cas 166 (DB). 

I I — S. 9 

r » — — S. 9 — Investment of powers on Excise Commis- 


sioner by name — If confers same powers on his 
successor. 

Under S. 9 of the Punjab Excise Act the invest- 
ment of powers on an Excise Commissioner by name 
cannot be deemed to confer the same powt rs on his 
successor. A I R (Vol 36) 1949 Lah 210 : Puk L R 
(1949) Lah 375 : 50 Cr L J 984. 

— S. 24 

S. 24 (3) — Effect of provisions in Excise Manual 

— Excise Act not affected by S 407, Vol. 1 of Manual 
— Possession of liquor in excess — Punishable. 

S. 407 of Vol. i of the Excise Manual cannot, and 
does not, override the provisions of the Excise Act 
and therefore a licensee in possession oi liquor in 
excess ol the prescribed quantity and outside the 
place of license is rightly punishable under S. 61; 
AIR (Vol 11) 1924 Lah 73 : 4 Lah 10 ; 5 L L J 412 . 
3PLK Cr 1923 : 24 Cr L J 667 : 73 led Cas 609 
(DB). 

S. 24 (4) — Powers of Provincial Government — 

Scope and extent — Delegation of such powers to 
Excise Commissioner — Permissibility — Restrictions 
upon possession of intoxicants — Discrimination 
against particular community — Validity — Notifica- 
tion of 15th September 1948 and permit in Form P 

R. 11 — If ultra vires powers of Provincial Govern- 
ment. 

S. 24 (4) of the Punjab Excise Act gives powers to 
the Provincial Government to do one of two things, 
viz., it may “prohibit the possession of any intoxi- 
cant” or it may restrict such possession by such 
conditions as it may prescribe” and by “such posses- 
sion the possession ol any intoxicant” is obviously 
meant. The powers are perfectly distinct in them- 
selves; there is either to be prohibition in respect of 
‘‘any intoxicant” or there is to be restriction of pos- 
session of “any intoxicant” under conditions which 
must be laid down by the Provincial Government. 
Whichever steps may be taken by the Provincial 
Government, they must apply to every subject and 
every class of subject equally, and without distinc- 
tion such as that of colour or race or religion. To 
prohibit in relation to a certain class of persons, and 
to restrict by the same order in relation to another 
calss, would be a misuse of the powers conferred by 

S. 24 t4). S. 24 (4) empowers the Provincial Govern- 
ment, when exercising its powers to restrict posses- 
sion under conditions to do so itself; this follows from 
the use of the words “such conditions as it may 
prescribe”. Under S. 24 (4) the prescription of condi- 
tions by the Provincial Government must be by 
either notification or by Rules and as appears from 
S. 58 the rules also must be notified. As by S. 13 the 
Provincial Government is empowered to delegate its 
functions under S. 24 (4) to the Financial Commis- 
sioner, the Provincial Government could leave it to 
the Financial Commissioner to prescribe the condi- 
tions under which possession ot any intoxicant is to 
be held, if the Provincial Government chooses to 
exercise its powers to restrict possession rather than 
to prohibit possession. 

The Notification, dated 15th September 1948, issued 
by the Governor of West Punjab in exercise of the 
powers conferred by S. 24 (4) of the Punjab Excise 
Act renders all possession of liquor illegal, unless it 
is by a permit- holder, and complies with the terms 
and conditions of the permit. The conditions of the 
permit are not laid down in the notification which 
only says that the permit rnay be granted by the 
Excise Commissioner or any Excise officer of the first 
class authorised by him. The permit in Form P. R. 11 
contains a large number of conditions of a restrictive 
nature and was not published in the form of a 
notification. So far as is provided hy powers given 
under this Act, a permit in such form embodying as 
it does a number of restrictive conditions could only 
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be issued validly under S. 24 (4) of the Act, either by 
the Provincial Government itself or by the Financial 
Commissioner and in each case, the Provincial Gov- 
ernment or the Financial Commissioner would have 
to act by the method of notification. 

The notification even if construed as an act where- 
by the power of the Provincial Government to pres- 
cribe the conditions of the permit was delegated to 
the Excise Commissioner or Specified Excise OfiicerT 
is in contravention of the provisions of the Act which 
in S. 13 allows the Provincial Government to delegate 
its powers either to the Financial Commissioner or 
tr> the Commissioner and to no other authority. 
Conferment by the Provincial Government upon the 
Excise Commissioner of any of its powers under the 
Act is not countenanced by the Act at all, and fur- 
ther S. 13 only enables the Provincial Government 
to confer upon the Excise Commissioner the powers 
given to a Financial Commissioner by the Act itself 
and not any powers which the Provincial Govern- 
ment is permitted by S. 13 to delegate to a Financial 
Commissioner. Further, the discriminatory action 
taken by the Provincial Government by means of the 
Notification as subsequently put into operation is 
Form^ ‘vm contravention of the statutory powers. 
Form P. R 1 which is prescribed for applications 
lor the grant of a permit taken in conjunction with 
the strict conditions in Form P. R. U that liquor 
may not be possessed under the permit “in a resi- 
dential house or building occupied by a Muslim” 

community Car disCrimination against the Muslim 

For the above reasons, the action taken by the 
Provincia 1 Government, namely, the issue ol the 
notification, and the imposition of permits there 

Pun^b" F eary f y ° nd j he P° wers conferred by the 
Punjab Excise Act, .and consequently is invalid in 

law. it, follows, therefore, that disobedience of those 

provisions attracts no penalty since it is no oflencc 

375"^^,^ L; ' h 210 : ™ L R (1949) Lah 

S. 50. 

— S. 50 _ “Raid report” — Accused not entitled to 
caUed® the U "Rv 4 e n 0t e r.V tle ? to see , document 

Punjab Excise^ Act, R ?nce*t he “docurnent^is^ « 

C^ d , e 7^ l : r i e Y a n A d I C R as ( ^. 16) 1929 LaH 429 30 

— S. 58 

— — s . 58 _ N.-W. F. P. Government Notification 

N -P F P m F.? n,ab Excise , Manual shall apply to 

If uUra yfr'es SCParate ruleS WCre f 1 ramed-Rule., 

There Was a notification by the Provincial Govern- 
ment adopting the rules framed by the Punjab Gov- 

Manual Vol h i y vS? i?w lished iu . p « n i a b Excise 
were framed by the N.-W. F. P. Accused who was 

d °f vlolatlc "; of 0,1e of such rules contended 
that the rule was ultra vires as it had not been 

Pun"^ Excise P ‘ G ° Vt ' “ «« * ^ 

not uH r a ^vi r e “. A? £ 

Cr L J 169 : 1941 Pesh L J 102 ■ 197 Ind Cas Id. 

— S 58 (2nd) -Rules by N.-W. F. P., R. 30 — 
Bottles arriving in mormng-Entry in register. 

R j 30 * the entry of bottles in the register 

hntHof at *"X timC dl,rin * the da V. when the 

bottles arrive in the morning. A 1 R (Vol 25) 1933 

cVsMl i D 3 B) Cr L 1 435 : 1939 PeshL I 24 : mSI 

— — S. 58 (2) (d) — Rules under — Rules bv T oral 
Government of N.-W. F. P._Restrictions placed by 
Revenue Commissioner by Notification No. 4-Exc.-. 
"• 50 by Local Government — Form L-17. 
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The Local Government of N.-W. F. Province having 
exempted the import, export or transport of foreign 
liquor from all restrictions by R 3 published under 
Notification No. 753-Exc. dated November 13, 1916, 
R. 3, Framed by Revenue Commissioner under Noti- 
fication No. 4 Exc., dated January 5, 1917, placing 
restrictions ori the transport of foreign liquor is ultra 
vires and the breach of this rule cannot be punished. 

License in Form L. 17 under R. 50 of Notification 
under 8. 58 (2) (d), Punjab Excise Act deals only with 
the sale of the denatured spirit in the premises '.vhich 
is specified in it and it is, therefore, only logical to 
hold that the bottles, when exposed for sale on the 
premises, are required to bear the prescribed labels. 
There is nothing in the rules to indicate that a 
licensee is bound to put the labels on the bottles 
when they are in transit, viz., when he sends them 
from one place to another or when they are kept in 
quarters behind the shops. A I R (Vol 25) 1938 Pesh 

21; 39 Cr L J 435 : 1938 Pesh L J 24 : 174 Ind Cas • 
oil (DB). 


S. 5S (2) (d) — Rules under — Delegation of 

powers by Punjab Government under S. 8 and Rules 
under S. 5*1 — N.-W. F. 1\. if can be deemed to have 
also so delegated — Revenue Commissioner of N.-W. 
F. P. so appointing Excise Sub-Inspector— Appoint- 
ment, legality of. 

Held that in the absence of notification the rules 
tramed by the Punjab Government delegating its 
powers under S. 8 ol the Punjab Excise Act and the 
rules framed under Ss. 58 and 59 of the Act could 
not he applied to N.-W. F. Province, and the Local 
Government of N.-W. F. P. could not, therefore, be 
deemed to have delegated its powers merely because 
the Punjab Government had done so. 

Held also, that the appointment of the Excise Sub- 
Inspector by the Revenue Commissioner of N.-W. F. 
Province was, therefore, illegal, the Revenue Com- 
missioner having no power to do so. But though the 
appointment was illegal, the Excise Sub Inspector 
was a public servant” within the meaning ol S. 21 
I. P. C., as at the time of his appointment he could 
only be appointed by the Local Government, he 
could only be dismissed by that authority and not 
)J ! l e ^ ctua * authority which did appoint him 
y^hout being empowered to do so. A I R (Vol 24) 

n0^^72^ L j 1042 : 1937 P «*> ^ J ^ 

— S. 61 . 


stitiAe off7n" atUre ° f pOSSession ' to con- 

To constitute criminal liability, possession of bottles 

st ! q Xl, mU e be aCt ? al aild noUonstructive. Posses- 
sion ot which a man is not conscious, cannot consti- 

J Ut r e o a -^ offence A 1 R ( Vo1 23) 1936 Lah 758 • 37 Cr 
L J 939 : 38 P L 1\ 1059 : 104 Ind Cas 435. * C ‘ 

S. 61 — Proper sentence. 

In awarding punishment for an offence under the 

Ex . cis * Ac {* the Courts should bear in mind that 
illicit distillation implies a good deal of preparation 

bn? E«“JV ot °“ ly 111 the loss of the excise revenue 

A dru '? kennes s; .moreover the offence often 

fmnnc CS dete . ctl0n a ‘ ld , u l *. therefore, necessary to 
impose a sentence which will have a deterrent effect- 

1 here cannot be one law for the rich and one for, 

? r ™ the [ one f or r the good famil y and one 

tor the bad Therefore, the fact that the accused is a 
member of the Punjab Chiefs Association is not a 
ground lor awarding a lighter sent-nce. (1933)34 
Cr L J 180 : 34 P L R 552 : 141 Ind Cas 592. 

• p** ® ^ Jp/^t possession of house — Articles found 

in house— All inmates having access — Presumption 
of possession — - Illicit liquor found in son’s room— . 
t resumption of his guilt does not arise. 

Where articles are found in a house in such plaoe- 
or places as several persons living in the house may 
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have access to, there is no presumption as to posses- 
sion and control of any other person than the house- 
master, though it is open to the prosecution to prove 
that the possession was with some other member of 

the family. 

: When most of illicit liquor is found in the roam 
occupied for the night by the son and his family for 
deeping, it does not necessarily mean that the son 
was in the exclusive possession of the room. The 
legal possession still remains with the father, the 
house-master, and there is obvious possibility that 
the liquor could have been placed there by the 
father. The mere fact that the son does not report 
the matter to proper authorities but uses the room 
along with his wife and family to sleep in does not 
make him guiltv of the offence of being in possession 
of that liquor. AIR (Vol 17) 1930 Lah SS4 : 31 Cr L J 
852 : 11 Lah 305 : 122 Ind Cas 10S. 

S. 61 — Sentence — Distinction between seller and 

user. 

There ought to be a distinction between a manu- 
facturer or seller of an excisable article, who not only 
derives profit from the transaction but also demora- 
lises other people, and a person who possesses it for 
his own use, in awarding sentence. AIR (Vol 16) 1929 
Lah 29 : 10 Lah 524 : 30 P L R 63S : 30 Cr L J 15 : 
U A l Cr R 553 : 112 Ind Cas 783. 

S. 61 — Spontaneous growth of hemp — Garden 

neglected and open to public — Owner negligent in 
weeding out — Not guilty of cultivation. 

Where there was spontaneous growth of hemp in a 
neglected 'garden open to the public and no attempt 
at secrecy was made. 

Held, the ow er cannot be convicted under S. 61 
^2) (b) and his negligence in not recognising these 
plants and having them weeded out of his garden did 
not make him guilty of the offence of cultivating 
them. AIR (Vol 15) 1928 Lah 861 : 26 Cr L J 693 : 
10 A I Cr R 431 : 110 Ind Cas 325. 

S. 61 — Burden of proof — Possession of illicit 

liquor. — Crown to prove that liquor did not come 
w the ordinary way. 

The accused was charged with being in possession 
of illicit liquor. The Chemical Examiner’s opinion 
was that the suspected liquor was not definitely dis- 
tinguishable from the spirits made at K distillery. 

Held, that until and unless the Crown had shown 
that the liquor could not in the ordinary way of busi- 
ness have come .from K distillery, the onus did not 
shift on to the accused of thowing that that was 
where he got it from. AIR (Vol 15) 1928 Lah 191 . 
10 Lah 431 : 28 Cr L T 661 : 30 P L R 557 : 103 Ind 

Cas 197. 

— — S. 61 — Imported article examined in transit — 
Custom Officials authorised to examine — Interrup- 
tion in transit — Does not cease to be importation. 

Cocaine was despatched from Germany in two re- 
gistered packets, one consigned to Multan and the 
other to branch post office in the Multan district to 
fictitious addresses. The packets, which came via 
Karachi, were opened at that port by the custom 
officials, who on examining them and ascertaining 
the nature of the contents, sent them on to the post 
oifice for delivery to the consignees. On the peti- 
tioners calling, at the post oifice for the packet in 
question, -it was handed over to them after certain 
®/|qairies had been made and the petitioners were 
then arrested and convicted under S. 61 (1) (a). 

Held, that the act of the Custom officials being 
authorized by the Customs Act and the regulations 
made thereunder, the article does not cease to be 
imported by the consignee merely because it was 
Interrupted in transit by the Custom officials acting 
under, and in accordance with, their statutory 
»OWew. AIR (Vol 14) 1927 Lah 191 : 8 Lah 100 : 9 
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L L J 213 : 28 Cr L J 463 : 28 P L R 495 : 101 Ind 
Cas 596. 

S. 61 — Accused an Arain — No point in accused’s 

favour. 

The fact that the accused is an Arain who lias 
nothing to do with liquor, is no ground in accused’s 
favour. (1927) 99 Ind Cas 1012 : 27 P L R 197 : 23 
Cr L J 2L2 (DR). 

— S. 61 — Foreign alcohol — Included in “rectified 
• •»»» 


spirit . 

l r or purposes of S. 61 (1) (a) absolute alcohol of 
foreign origin is included in the term rectified spirit, 
all spirit of a strength of more than 43 degrees or 
more overproof being rectified spirit. A l R (Vol 13) 
1926 Lah 517 : 7 Lah 3-4 L : 27 P L R 502 : 27 Cr L J 
1311 : 8 L L J 613 : 93 Ind Cas 255 (DR). 

S. 61 — Provision in Criminal Procedure Code 

as to first offenders — Not applicable. 

Although after t lie amendment of the Code in. 
1923, S. 562 is no longer confined to offences under 
the 1. P. C. but extends to all offences, still in an 
offence under S. 61 of the Punjab Excise Act, S. 582 
should not be resorted to, as such an offence is not 
usually the ‘first 01101100 ’ as contemplated by S. 562. 
A I R (Vol 13) 1926 Lah 317 : 27 Cr L j 478 : 93 Ind 
Cas 702. 


-S. 61— Must be deterrent. 


In awarding punishment for an offence under the 
Excise Act the Courts must always bear in mind that 
illicit distillation implies a good deal of preparation, 
and results not only in the loss of excise revenue, 
but also in drunkenness. The offence also often 
escapes detection and it is necessary to impose a sen- 
tence which would have a deterrent effect. AIR (Vol 
13) 1926 Lah 166 : 7 Lah 32 : 27 P L R 221 : 27 Cr 
L J 561 : 94 Ind Cas 129. 

S. 61 — Visitors sitting near cocaine — Not liable. 

The accused ind three other persons were found 
sitting round a fair quantity of cocain in a house. 
The cocaine as well as a pair of scissors and paper was 
lying on the ground before them. One of the three 
persons was not an inmate of the house and the re- 
maining had come from some other place. The house 
had been leased to the accused. 

Held, that under the circumstances, accused alone 
should be held to have been in possession of the 
cocaine. AIR (Vol 12) 192o Lah 519 : 26 P L R 9 : 29 
Cr L J 729 : 86 Ind Cas 217. 

S. 61 — Shop kept by father and son — Place 

where liquor was found accessible to public — Father 
absent from village— Son not a drinker or seller — 
Guilt not made out. 

Two bottles of illicit liquor were recovered from a 
sweetmeatshop kept by the accused who were father 
and son. The portion of the shop from which the 
bottles were recovered was accessible to the public. 
At that time the father was absent from the village 
and returned several days later. The son was not 
shown to be a drinker or to be selling liquor from 

the shop. . 

Held that under these circumstances the posses- 
sion of’ the illicit liquor was not brought home 1 to -the 
accused and that they were not guilty. AIR (Vol 12) 
1925 Lah 437 : 26 Cr L J 720 : 20 P L R 10 : 80 Ind 

Cas 160. 

S. 61— Liquor brought by visitor— Owner not a 

^Bringing oHiquor by A to B’s house does not make 
B a joint possessor nor can the latter be said to have 
joined in the sale if he asks A to bring the bottles 
and hands them or the money to him. A I R (Vol 11) 
1924 Lah 233 : 8 P W R Cr 1923 : 24 Cr L J 381 : 

72*Ind Cas 381. 

(,1 Filing of cpmplaint — Police officer can 


make complaint 
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Under the new Excise Act a complaint can he 
brought by a Police Officer for an offence under the 
Act, the Local Government having empowered all 
Inspectors and Sub-Inspectors of Police with power 
of an excise officer : 13 P R DIO, Cr. Overruled. 
AIR (Vol 9) 1922 Lah 220 : 6 P W R Cr 1923 : 24 Cr 
L J 183 : 71 Ind Cas 599. 

S. 61 — Illicit liquor and distilling apparatus 

found — Accused joint owners or place— Nothing to 
connect them with distillation — Not liable. 

The mere fact of the accused being joint owners 
of the house and the field, where some bottles of 
illicit liquor and distilling apparatus were found, is 
not sufficient for their conviction under Section Cl 
when there is nothing further to connect them with 
the actual distillation. AIK (Vol 8) 1921 Lah 214 : 15 
P L R 1921 : 22 Cr L J 30 : 59 Ind Cas 142. 

S. 61 — Members other than managing member 

— Proof of po>session with — Nature of. 

To establish that possession and control of a place 
are with some member of the family, other than the 
managing member there must he good and clear evi- 
dence of the fact before the Court can arrive at such 
a conclusion. (1921) Cl Ind Cas 720 : 22 Cr L J 432 
(Lah). 

S. 61 — Must be deterrent. 

For the offence of manufacturing liquor and being 
in possession of it, deterrent sentences are absolutely 
necessary. (1921)60 Ind Cas 653:22 Cr L J258(Lah). 

S. Gl— Two brothers — Presumption is against the 


elder. 


Where illicit liquor is found in a house occupied by 
two brothers, the presumption is that the elder 
brother was in possession of the liquor. (1921) 60 Ind 

Cas 672 : 22 Cr L J 272 (Lah). 

S. 61— Husband and wife — Wife not guilty. 


Where liquor is found in a house, in the joint oc- 
cupation of a husband and wife but which belongs to 
the husband, the latter alone must he regarded as 
being in possession of the articles. The wife is not 
guilty under S. 61 of the Act. AIR (Vol 7) 1920 Lah 
210 : 22 Cr L J 141 : 9 P W R 1921 Cr : 52 Ind Cas 
653* 

Ss. 61, 75 (1) — Magistrate— Jurisdiction. 


A Magistrate has no jurisdiction to act unless on a 
complaint or a report by an excise officer. AIR (Vol 3) 
1916 Lah 295 : 17 Cr L J 151 : 18 P W R 1916 Cr : 33 
Ind Cas 631. 

S. 61 — Nature of sentence — Reasons. 

The offence of manufacturing illicit liquor implies 

o * -J 1-f • • - ’ - *■ 


S. 61 (1) (a) — Presumption as to possession. 


. - a. t 

Where a house is in possession of three brothers 
living together as members of a family, and if illicit 
liquor is found therein, the presumption is that it is 
in possession of the eldest of them who is to be 
regarded as house- master. (1937) 172 Ind Cas 864 : 
33 P L R 133 : 39 Cr L J 232. 

S. 61 (1) (a)— Presumption in favour of accused 

— Sentence. 

In a prosecution for possession of illicit cocaine, if 
there is no evidence to show how much cocaine was 
in the possession of the accused, the Court must pre- 
sume that there was only a small quantity and award 
a light sentence. A I R (Vol 19) 1932 Lah 10 : 32 
P L R 778 : 33 Cr L J 114 : 135 Ind Cas 40. 

S. 61 (1) (a) — Possession of liquor bottles ore 

_ I r t* _ . • _ « « * __ 


- - ~ — ' — ■ vi uijuv/i uuillta MIS 

behalf of person not entitled to possess it, whether 
amounts to offence — Punjab Government Notifica- 
tion No. 840 of 12-6-15. 

The notification makes incumbent to obtain a pass 
from the District Excise Officer in order to possess 
liquor up to 10 gallons for purposes of marriage or 
like festivities. The notification covers the case of a 
liquor contractor who also would be guilty of dis- 
obeying the provisions of the notification, much more 
the person acting on his behalf. A I R (Vol 4) 1917 

19 p 11 1917 Cr : 18 Cr L J 521 t 39 Ind Cas 
S. 61 (1) (a) and (2) (a)— Cocaine — Illicit posses^ 


sion— 1 Traces found in a phial— Benefit of doubt. 

The finding of a phial containing traces of cocaine 1 
discovered by the Chemical Examiner by washing 
out the phial with distilled water only proves that 
small particles of cocaine were adhering to the bottle. 
There is nothing improbable in the bottle having 
been purchased from a Kabari in the condition in 
which it was found in the house of the accused. It is 
exceedingly difficult to believe that the accused could 
have sold a packet of cocaine to an informer who 
was helpful to the excise authorities in a public place 
in the presence of others. 54 P L R 1917 : 5 P W R 
Cr 1917. 

•S. 61 (1) (c) — Kind of sentence on first convic- 


tion under this section. 

Though illicit distillation entails loss of excise 
revenue and promotes drunkenness and crime a 
heavy sentence of fine is preferable to imprisonment 
in the case of a person who is otherwise law abiding 
lor his first conviction for the offence in view of the 

°i ? so,ourn in fail. Ail R (Vol 3) 
1916 Lah 345 : 63 P L R 1918 : 26 P W R 1916 Cr * 
17 Cr L J 282 : 34 Ind Cas 1002. * 

-S. 61 (2) (a) — Father having licensed shop for 

Hr I iniiAr* of Cl Tl.n I • M » * % * _ — 


l iqu .? r a J G — His son having grocer's shop at N 
some 12 miles from C, but having no license to sell 


a good deal of preparation. A man found in manu 
facturing illicit liquor must have done it many times 
previously without detection and as it is an offence 
which probably escapes detection depriving Govern- 

raent ol its revenue besides demoralising the people, liquor _ One H ordering liquor ‘ at'son'TXn'Jn he 

view that is sometimes expressed that, because an ‘i^r and putting it m 

excise offence is a malum prohibitum and not malum 

in se, the culprit should be mortified in pocket rather 

than in person is wholly incorrect. The Legislature 

ihnmi t * lat substantial terms of imprisonment 
should be awarded in these ca<cs. AIR (Vol 3) 191 R 

Lah 189 : 19 P R 1916 Cr. : 41 P \V R 1916 Cr • 144 

P L R 1916 : 17 Cr L J 310 : 35 Ind Cas 480? * 

— - s . 61 (1) (a)— Seven persons found sitting in hotel 

SSh f- whl ?" ", ere fouud some tumblers 

with some liquor and others empty — All accused 

lTqu V on e „ d t ;'b, C e 0 ! !CCtiVely reSp0I1Sible L « 

Held that collective responsibility could not be 
enforced without finding out whether each accused 
was in individual possession of liquor. AIR (Vol 97) 

1940 Lah 30 : 41 P L B 707 k 41 Cr L J 341:180 i Jd 
Cas 581, 


T t» _ .AT O- — o UUIUUK IV III 

a £ ar a * ^ Payment made to father personally 

Held that son acted as agent for H and that thera 
SS n( J sale nt N but at G. A I R (Vol 25) 1938 Lah 
529 : 40 P L R 226 : 39 Cr L J 762 : 176 Ind Cas 648- 
S. 75, W* 

-——S. 75— Excise offence in Native State — Trial in 
British India — Accused discharged for want of 
certificate — Certificate granted after one year — 
Proceedings, legality of. 

A person who was sent up for trial in respect of an 
offence committed on June 17, 1930, was discharged 
fy a Magistrate on July 25, 1930, on the ground tnat 
the offence was committed in the Patiala State 
territory and the accused could not be tried without 
a certificate from the Agent to the Governor-General,. 
Punjab States, under S. 188 of the Criminal P. C. 
Such a certificate was then applied for and granted oa 
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April 10, 1931, but an order was not passed by the 
District Magistrate till July 30, 1931 that the Magis- 
trate concerned should proceed with the case : 

Held, that the production of the certificate sub- 
sequently after the order of discharge 'had been 
passed in this case did not amount to a revival or 
continuation of the original proceedings. The trial, 
therefore, in this case was without jurisdiction havin ' 
been commenced after one year from the date of the 
commission of the offence without the sanction of tho 
Local Government. AIR (Vol 20) 1933 Lah 659 : 34 
Cr L J 578 : 143 Ind Cas 341. 

-*S. 77. 

— - — S. 77 — Purchase of beer in excess of quantity 
allowed is no offence. AIR (Vol 29) 1942 Lah 134 : 
44 P L R 112 : 43 Cr L J 703 : 200 Ind Cas 629. 

— — S. 78 — Order of forfeiture, when passed — Con- 
travention of rules as to keeping registers — No 
offence committed under S. 78— Order illegal. 

An order of forfeiture of the liquor and emptv 
bottles is illegal and cannot be passed under S. 78 
when the offence committed is merely a contraven- 
tion of a rule as to the keeping of the registers 
framed under Ss. 58 and 59, ana when no offence is 
committed in respect of the liquor and of the empty 
bottles within the meaning of S. 78. AIR (Vol 8) 
1921 Lah 105 : 3 L L J 195 : 67 Ind Cas 200. 

PUNJAB EXCISE MANUAL 

—Vol. II, R. 27. 

—Exception under. 

Under the exception to R. 27, it is permissible for 
the licensee of a bar to allow another person to con- 
duct sales without previously submitting his name to 
the Collector for approval. Therefore, such a person 
as the contractor of the bar can sell liquor to persons 
visiting the bar, and it cannot be said that his con- 
tract for the purchase of liquor was unlawful ou the 
ground that ne did not hold a license to sell retan 
liquor. AIR (Vol 24) 1937 Lah 316 : 174 Ind Cas 6o. 

PUNJAB FOODGRAINS (MOVEMENT CONTROL) 
ORDER (1943) 

-a. 3 . 

—Cl. 3 — Offence, if cognizable. 

An offence under cl. 3 as any other offence under 
R. 81, Defence of India Rules is both cognizable and 
non- bail able. Offender can be arrested by any person 
Without a warrant if the offence has been committed 
in his presence. No warrant of arrest from a Magis- 
trate is necessary. AIR (Vol 32) 1945 Lah 334 : 47 
P L R 229 : I L R (1945) Lah 403. 

-—Cl. 3 — Attempt to export. 

Where the goods are in transit and are captured 
while still iu the limits of the Punjab, there is not 
Only a preparation to export but also an attempt to 
export in contravention to cl. 3. It is not necessary 
that the goods should have been actually exported. 

An attempt to export foodgrains is punishable under 
cl. 3 by virtue of Defence of India Rules, R. 81 (4) 
read with R. 121. A I R (Vol 32) 1945 Lah 334 : 47 
P L R 229 : ILR (1945) Lah 403. 

—Cl. 6 

~ — Cl. (6) as amended — Order of forfeiture — 

I Legality. 

It is clear from Cl. (0) of the Foodgrains (Movement 
Control) Order, as amended by the Notification dated 
18-11-44, that in every case where the provisions of 
the order have been contravened, an order of forfeiture 
must be made as a matter of course unless for special 
reasons the Court is of the opinion that such order 
Should not be made. AIR (Vol 33) 1946 Lah 199 : ILR 

Cas 375 ah 408 : 48 P L R 515 : 48 Cr L J 62 : 227 Ind 

T— -Cl. 0— Cl. 6 as amended by Notification No. 1557 0 
St. (FG)44/ 100400, dated 18th November 1 944 — Order 
°t confiscation should be passed in every case 


of contravention of Order unless special reasons 
exist. 

In every case where the provisions of the Punjab 
Foodgrains (Movement Control) Order 1943 have 
been contravened, an order of forfeiture must bo made 
under cl. 6 of the order as amended by Notification 
No. 15576 St (FG) 44/100400 dated 18th November 
1944 as a matter of course unless for special reasons 
the Court is of the opinion that such order should not 
be made. AIR (Vol 33) 1940 Lah 199 : I L R (1943) 
Lah 408. 

PUNJAB FRONTIER CRIMES (VALIDATION OF 
ACTS, ORDERS AND PROCEEDINGS) ACT (7 of 
1944) 

. Act whether ultra vires. 

Both the Punjab Act 7 of 1944 and the Punjab 
Ordinance 1 of 1944 are intra vires the Punjab Legis- 
lature and the Governor of the Punjab respectively 
with 'the limitation that where, if at all, the exclu- 
sive jurisdiction of the Federal Legislature is < ncroa- 
ched upon, the legislation is void to the extent of the 
encroachment. 

Per Full Bench (Abdul Rashid Acting C. J. dissent- 
ing) — The Ordinance and the Act as worded do not 
validate the Orders, proceedings and acts therein 
referred to. 

Per Abdul Rashid, Acting C. J — The Ordinance 
and the Act validate all orders made, proceedings 
taken and acts done up to the 22nd December 1944, 
and do not validate any orders made, proceedings 
taken and acts done after the 22nd December 1944. 
AIR (Vol 35) 1948 Lah 33 : ILR (1947) Lah 274 (FB). 

PUNJAB FRONTIER CRIMES (VALIDATION OF 
ACTS, ORDERS AND PROCEEDINGS) ORDI- 
NANCE (1 OF 1944) AND PUNJAB FRONTIER 
CRIMES (VALIDATION OF ACTS, ORDERS, 
AND PROCEEDINGS) ACT (7 OF 1944) 

Whether ultra vires — If validate orders and 

acts therein referred to. 

Per Full Bench : — The Punjab Ordinance No. 1 of 
1944 and the Punjab Act VII of 1944 are both intra 
vires the Governor of the Punjab and the Provincial 
Legislature respectively, except to the extent that 
where, if at all, the exclusive sphere of the* Federal 
Legislature is encroached upon, the legislation is 
void to the extent of the encroachment. 

Per Full Bench (Abdul Rashid, A. C. J., contra) : — 
The Ordinance and the Act as worded do not vali- 
date the orders, proceedings and Acts ‘therein re- 
ferred tO. , ^ 1 1 

Per Abdul Rashid, A. C. J— The Ordinance and 

the Act validate all orders made, proceedings taken 
aud acts done up to the 22nd December 1944. They 
do not validate any orders made, proceedings taken 
and acts done after the 22nd December 1944. AIR 
(Vol 35) 1948 Lah 33 : ILR (1947) Lah 274 : 48 Cr L 
J 984 (FB). 

PUNIAB FRONTIER CRIMES (VALIDATION OF 
ACTS, ORDERS AND PROCEEDINGS) ORDI- 
NANCE (I OF 1944) 

2 . 

5 ] 2 — Retroactive effect of Ordinance. 

The Ordinance has retroactive effect and its terms 
are wide enough to cover all pending cases. AIR 
(Vol 32) 1943 Lah 99 (DB). 

5 2 Ordinance, whether ultra vires. 

The power of the Governor to promulgate Ordi- 
nances is co-extensive with the power of the local 
Legislature. Items Nos. I and 2 of the Concurrent 
Lis't in Sch. VII, Government of India Act, deal with 
criminal law and criminal procedure comprehensively 
and the Provincial Legislature was competent to 
enact a law which could embrace any or all the pro- 
visions in Frontier Crimes Regulation. As the Provin- 
cial Legislature could legislate the Ordinance, the 
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ordinance bv the Governor is not ultra vires. AIR 
(Yol 32) 1945 I. ah 99 (DB). 

PUNJAB GENERAL CLAUSES ACT (I OF IS9S) 
S ' 2 

S. 2 — Standing trees — Are immovable property 

— Exempt from attachment in money decree. 

Standing trees are included in the definition of 
immovable property within Cl. 20 ol S. 2 and there- 
fore are exempt fiom attachment and sale in execu- 
tion of a money decree obtained against a deceased 
proprietor even though planted by him unless they 
are charged with the decretal amount. AIR (Vol 14) 
1927 Lah 146 : 99 lnd Cas 445. 


S. 2 (23) — Agreement to supply electricity to the 

Government employees on special rates — Agreement 
with Provincial Government : 

Held, on construction of the agreement that the 
word “Government” included both Central Govern- 
ment and the Provincial Government. (1940) 42PLR 

798. 


S. 2 (26) — Superstructure cn land — Immoveable 

Property. 

In the absence of any special definition in the 
Punjab Pre-emp'.ion Act a superstructure on land is 
immovable property under S. 2 (26) of the Punjab 
General Clauses Act I of 1898. (1909) 10 P R 1909 : 13 
P W R 1909 : 24 P L R 1909 : 1 lnd Cas 397 (DB). 

— S. G 

— ■ — S. 6 — Applicability — Enactments coming into 
existence after passing of rescaling Act. 

S. 6 of the Punjab General Clauses Act is not 
intended to apply to enactments and instruments 
coming into existence after tiie passing of the repeal- 
ing and modifying Act. AIR (Vol 38) 1951 E P 216 : 
52 P LR 69 (DB). 


- — S. 6— “Instrument” _ Order of detention under 
Punjab Public Safety Act. 

An order of detention or an order extending the 
period of detention under the Punjab Public Safety 
Act is not an instrument within the meaning of S. 6 
oJJ Punjab General Clauses Act. AIR (Vol 38) 

19ol E P 216 : 52 P L R 60 (DB). 

r S e ®lT^ 1 o V * e . w , *** 2 Punjab Municipal Act 

and b. 6, Punjab General Clauses Act, the public 
notice declaring certain areas as prohibited for pro- 
stitution, issued in 1929, before amendment of Punjab 
Muncipal Act in 1933, can be held to be in force 
even after the amendment and it is not necessary to 
issue a fresh public notice. (1935) 158 lnd Cas 527 : 
38 Cr L J 1396. 

— S. 8 

■ — -S. 8 — Limitation expiring on holiday — Suit may 
be tiled the next day. 

Where the period of limitation prescribed by 
any Punjab Act for bringing any proceeding ends 
on a day on which the Court is closed, it shall be 
deemed within time if it is brought on the next 
working day. 

i „ V Y h T ere a s ult, which should have been brought on 
14th June 1925 under S. 5. Act 3 of 1923, which is a 
Punjab Act, was brought on 15th of that month as 
I4th was a Sunday, the suit was within time uudei 

or 8, 1 of 1898 * AIR ( v °l 1? ) 1930 Lah 127 : 30 
P L R 720 : 10 Lah 681 : 122 lnd Cas 86 iDB). 

P MAL B 3 OF V 1893) MENT TENANTS ACT (IMPE * 

—-Transfer of Abadkari rights— Sanction obtained 
alter transfer — Transler not bad. 

Abadkari rights in certain land were granted by 
Government to a person S. S afterwards relinquished 
n ^L S anc ^ t * ie * ant ^ transferred to his grand- 
son. The transfer was made first and then the appli- 
cation for its sanction was made to the Financial 
Gommissioner and the sanction was acquired. 


Held, that the transfer of the Abadkari rights must 
be deemed to have been completed and become 
absolute after the sanction of the Financial Commis- 
sioner was given. The transfer was not bad because 
the sanction was not acquired prior to the transfer. 
AIR (Vol 15) 1928 Lah 967 : 10 Lah 389 : 30 P L R 
562 : 113 lnd Cas 298 (DB). 


Government grant of land — Abndkar — Widow 

enquiring proprietary rights in the holding — Self- 
acquired property. 

In 1896 Government granted Abadkar rights in 
certain lands. The grantee died in 1898 leaving a 
widow and a daughter. In 1899 the widow’s name 
was inserted and in 1903 she was granted occupancy 
rights. In 1912 she acquired full proprietary rights in 
these lands and -made over the property to her 
daughter. 

Held, that the land l>ecame the self-acquired pro- 
perty of the widow and the collaterals of her deceas- 
ed husband cannot impeach an alienation by the 
widow. AIR (Vol 3) 1916 Lah 100 : 129 P R 1916 : 
S3 P L R 1917 : 36 lnd Cas 382 (DB). 


— —Lapsed occupancy tenancy — Re-grant. 

The Civil Courts have no jurisdiction to interfere 
with a re-grant by the Revenue Authorities of a 
lapsed occupancy tenancy coming within the Govern- 
ment Tenants Act. AIR (Vol 2) 1915 Lah 274 : 38 
P R 1915 : 102 P W R 1915 : 3 P L R 1916 : 29 lnd 
Cas 570. 


Illegal decree — Remedy. 

One S. held a horse breeding colony which could 
devolve upon a single person as an impartible holding 
of which alienation was prohibited except with the 
previous sanction of the Financial Commissioner. S 
died without male issue leaving three brothers A, B 
and C. The Colonization Officer mutated the whole 
grant in favour of B only. On this A instituted a civil 
suit for possession of the laud on the ground that he 
as eldest son of his father should succeed in prefer- 
ence to B. A compromise was entered into whereby 
they agreed to hold the land jointly in equal shares. 
The Court passed a decree in terms of the compro- 
mise. 


Held, the decree in no way, affected the right of the 
Government as landlord who were free to obtain 
ejectment or otherwise enforce the conditions of the 
tenancy; that as between A and B, there was a valid 
compromise to which the Court was bound to give 
effect in a decree, which was valid and binding on 
the parties. 7 P W R 1913 : 27 P L R 1913 : 18 P R 
1913 : 17 lnd Cas 680 (DB): 


—S. 7. 

Ss. 7 and 8 — Transferability of rights of grantee 

— Cause ot action. 

The right of a grantee under S. 7 is not transfer- 
able under S. 8 unless it is consented to in writing by 
the Financial Commissioner. Transfer in any form 
even by conduct is prohibited and a cause of action 
arises by transfer of a share. AIR (Vol 7) 1920 Lah 
247 : 2 Lah L J 597 : 5S lnd Cas 298 (DB). 


— S. 8. 

*3* 3 Agreement to share with brother — Agree- 
ment to share whatever might accrue if invalid — 
Subsequent accrual of proprietary rights — If agree- 
ment cun be enforced. 

Where the defendants, Government tenants, in- 
duced plaintiffs, their brothers to come to help them 
to re-claim the land and promised to give them one- 
half of whatever they might obtain, and after such 
reclamation proprietary rights were conferred on the 
tenants by Government. 

Held, that though an agreement to share the 
tenancy might be invalid under S. 8 of the Act an 
agreement to share whatever they might obtain is 
not invalid and on the principle of S. 43 of the T. P. 
Act, and S. 18 of the Specific Relief Act can be en- 
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forced when the proprietary rights were subsequently 
conferred on the tenants. AIR (Vol 9) 19.2 Lah 237 : 

64 Ind Cas 18 : 3 Lah 92 : 3 L L J 505 (DB) 

S. 8—' Transfer of tenancy right. 

Where owing to a dispute between an occupancy 
tenant and his sub-lessee a compromise was arrived 
by which the former gave up a portion of the holding 
to the latter and the compromise acted on by the 
Court, it is effective to transfer title though not sanc- 
tioned by the Financial Commissioner. A I R (Vol 4) 

1917 Lah 354 : 88 P R 1917 : 175 P W R 1917 : 42 Ind 
Cas 330 (DB). 

S. 8 —Sub-letting if valid. 

An agreement by which a Government tenant sub- 
lets a portion of Government grant to his three 
brothers, without the previous permission of Finan- 
cial Commissioner is void. 3 P R 1915 Rev : 6 P W R 
1915 Rev : 31 Ind Cas 400. 

S. 8 — Cheenan — Canal — Capitalist grant — Pri- 
vate agreement with another. 

An agreement among two applicants as capitalists 
grantees to share in the cultivation if one ol them alone 
succeeds is not opposed to S. 8 of the Act. 48 P L R 

1918 : 36 P W R 1913 : 58 P R 1913 : 18 Ind Cas 5. 

■ Vi . 8 — Alienation by will. 

Alienation by will is not prohibited by S. 8. A will 
by a tenant of the peasant class does not violate S. 8. 
11 P W R 1911 : 97 P L R 19U : 8 Ind Cas 869 (DB). 

PUNJAB HIGH .COURT RULES 
See also (1) High Courts Rules (Lahore). 

(2) High Court Rules (Punjab). 

Chief Court Circular — O. L'H, Rule II (i) — 

Execution of decree— Surety — Security given under 
Chief Court Circular O. LVII, Rule II. (i). 

The rules contained in Chief Court Circular Order 
LVII as to the liability of persons who stand sureties 
for judgment-debtors applying for revision of orders 
of lower Courts must be strictly construed. The 
liability cannot be more extensive than the liability 
of the latter, no matter in what terms the security 
bond may be worded. Application was made for 
attachment and sale of the property of the judgment- 
debtor. Objection to the right of the person who 
claimed to execute decree as a transferee was dis" 
allowed. He applied for revision and gave the secu- 
rity required by the rules. Ilis application was dis- 
missed. The transferee did not proceed with his 
application to attach the property of the judgment- 
debtor but obtained orders for arrest and imprison- 
ment of the surety. . . 

Held, that until the transferee had failed to satisiy 
his decree by sale of the properties of the judgment- 
debtor he was not competent to proceed against the 
surety. 10 P L R 517 (520, 521). 

PUNJAB JAIL MANUAL. 

— Para. 813. 

Para. 813 Under-trial prisoner — Detention — 

Interference by Court, when justified. 

Where a person is detained in prison, he is subject 
to the provisions of the Prisons Act and the rules 
thereunder and if it is found that the action taken by 
the jail authorities is in conformity with the law. the 
Court will have no power to interfere. But if it is 
found that the action is not warranted by the Prisons 
Act or the rules thereunder, the Court has power to 
ive directions regarding the detention. AIR (Vol 18) 
931 Lah 562 : 32 P L R 586 : 32 Cr L J 988 : 133 
Ind Cas 59 (DB). 

PUNJAB LAMBARDARI RULES. 

— R. 15. 

R. 15— The question of appointing a successor to 

a lambard *r dying without issue should be decide 1 

under R. 15. , , , ... 

• An officer acting under R. 15 should carefully con- 

Hi I; in- 


sider all reasonable matters suitable to t he appoint- 
ment. lie should decide between rival claimants 
looking to their claims and administrative advantages 
and disadvantages. 11 reasonable discretion has been 
used his decision should not be upset because the 
higher authority differs from his view. L P K 1 )13 
Rev : ,2 P W R1918 Rev : 131 P L R 1918 : 45 Ind 
Cas 87. 

PUNJAB LAND ALIENATION ACT (13 of 1800). 

See Punjab Alienation of Land Act (13 ol 1900). 
PUNJAB LA \ D REVENUE ,.CT (L871). 

Rr. D-l, 3-1 — Framed under — Muafidar — Right 

to share of produce. 

Assignee of land revenue cannot claim share of the 
produce as of right though he may have taken it in 
the past, unless he has some title to proprietary rights 
as explained in Rr. D 1, 3-1. I PR 1885 (Rev), Dissent. 
2 T R 1916 Rev : 38 Ind Cas 41. 

PU sJAB LAND REVENUE ACT (IS of 18S7). 

Interest in shamilat land — Must bo expressly 

included in the conveyance. 

Merc conveyance ol land without expressly includ- 
ing an interest in the shamilat does not convey such 
an interest to purchaser of a land in a village. 

But where the purchasers of some plot of land in a 
village, proved their title to such an interest by a 
copy of the deed of sale of 1849 and a fragment of 
the original deed, by a table of the proprietors of the 
village in question and by an entry in the record pre- 
pared at the Settlement of 1859 showing that the 
proprietors of the plots admittedly sold by the plain- 
tiffs to the defendants in 1819 had attached to them 
a proportionate interest in the shamilat.. 

Held, the purchasers overwhelmingly proved that 
the sale to them iu 1849 of the plots in question car- 
ried with it a proportionate share in the shamilat 
land. AIR (Vol 15) 1928 Lah 214 : 103 Ind Cas 182 : 
29 P L R 675 (DB). 

Rules under Lambardari— Succession to office — 

Primogeniture — Adopted son. 

The expression “nearest eligible heir according to 
the rule ol primogeniture,” in rule 17 (ii) of the rules 
under the Land Revenue Act. should he strictly con- 
strued ; it does not apply to an adopted son. The 
rule of primogeniture is by birth ami does not em- 
brace descent by adoption. Consequently, in the case 
of a vacancy in the office of headman an adopted son 
cannot succeed to or through his adoptive father 
under any rule of primogeniture. 2 P R Rev 1912 : 
7 P W R Rev 1912 : 15 Ind Cas 925. 

S. 3. , . 

_S. 3 — The money payable by a lambardar on 

account of land revenue demand becomes arrear of 
land revenue if it is not paid to the Government by 
the due date. The failure to deposit the land revenue 
on due date makes him a defaulter as contemplated 
by S. 3 (8), and the land revenue can be recovered 
from him as an arrear of land revenue under S. 3 (7) 
of the same Act by proceeding against his person 
and property. A I R (Vol 24) 1937 Posh 35 : 1937 
Pesh L J 35 : 38 Cr L J 530 : 16S Ind Cas 369. 

S. 3— Village cess — Haq bua. 

“Haq bua” is a due coming within the definition of 
village cess as given in S. 3 and is, therefore, not re- 
coverable as land revenue. AIR (Vol 22) 1935 Pesh 
139 : 37 Cr L J 283 : 160 Ind Cas 193. 

Ss. * and 111 — Partition — Widow’s right to — 

Suit to restrain partition of joint holding — Jurisdic- 
tion — Civil or Revenue Court. 

Among agricultural classes in the Punj ib, a widow 
has a clear, unequivocal statutory right under the 
Land Revenue Act to demand partition. A co-sharer 
may sue in a civil Court to prove that by custom, the 
widow cannot obtain partition of the joint holding in 
which she is a co- sharer for life. The burden of 
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proving the existence of such custom clearly lies 
upon him. 

The only question to be considered in such cases is 
whether the plaintiff has succeeded in proving res- 
traint imposed by custom. 70 P R 1912 : 124 P L R 
1912 : 91 P W R 1912 : 14 Ind Cas 45 (DB). 

— S. 6. 

Ss. 6 and 34* — Whether Girdwar Kanungo is a 

Revenue Officer — Power to attest. 

A Girdwar Kanungo is not a Revenue Officer under 
S. 6 and cannot attest mutation within the meaning 

cf S. 34. AIR (Vol 7) 1920 Lah 248 : 57 Ind Cas 721. 
— S. 13. 

Ss. 13 and 28 — Appointment of additional zaildar 

— Right of appeal — Colony Manual S. 610 — Validity. 

Under S. 23 of the Punjab Land Revenue Act the 
Financial Commissioner may make rules, regulating 
the appointment and removal of zaildar ; but in view 
of S. 13 of the Act, such rules cannot rtmove the right 
of appeal. Accordingly, S. 610 of the Colony Manual 
which provides that there is no right of appeal to the 
Commissioner from an order appointing an additional 
zaildar as probationer, except in cases of disagree- 
ment between the colonization officer and the Deputy 
Commissioner, is ultra vires. (1947) 26 L L T 5. 


Ss. 13 (b) 14, 15 — Sanctions for sale of agricul- 
tural land in the possession of Court of Wards - Exe- 
cution of sale deed — Review of Revenue Commis- 
sioner’s order granting sanction — Cancellation of 
sale — Review, application for, and order. 

In respect of an offer to purchase certain agricul- 
tural land forming part of an estate under the 
management of the Court of Wards, made by A, a 
non-agriculturist and a money-lender, the Deputy 
Commissioner wrote to the Revenue Commissioner 
recommending the proposed sale and asking for his 
sanction under S 19 (viii) of Revenue Circular No. 39 
and also under Notification No. 1708, cl. 13. This 
latter sanction was required from the Revenue Com- 
missioner in his capacity of Court of Wards. The 
Revenue Commissioner wrote to the Deputy Commis- 
sioner on 7th January 1929. sanctioning the sale and 
on 14th January 1929, the latter made an order sanc- 
tioning the sale by registered sale-deed and the sale- 
deed was executed and registered. B who alleged that 
he had a right of pre-emption in respect of the lands 
appealed against tne orders of 7th January-and 14th 
January on the ground of insufficient notice but the 
Revenue Commissioner dismissed the appeal on 2nd 
May 1929. On 25th July 1929 f B applied for review 
or the Revenue Commissioner’s orders dated 7th 
January and 2nd May. I he Revenue Commissioner 
reviewed the order and cancelled the sale on 23rd 
February 1930. B contended that this order of the 
Revenue Commissioner was not competent on the 
ground that the order of 2nd May 1929. was a review 
of the Revenue Commissioner’s order of 7th January 

1929 and that any further ‘review was incompe- 
tent : ^ 


Held, that this contention proceeded on an erron 
ous view of the Revenue Commissioner’s sanction 
the sale given on 7th January 1929 and that the rig 
of appeal or review under the Land Revenue Act on 
affected the order made by the Deputy Commission 
on 14th January 1929, after he had obtained the pc 
mission of the Revenue Commissioner giving his s ir 
tio,, to the sale under S. 3 (2) of the* Alienation 

oeuu t B s application for review dat« 

Zoth July 1929 and the order made thereon dated 23 
February 1930, were perfectly competent and 7h 
although the application was made more than nine 
days alter the date of the order of which review w 
sought it must be assumed that the Revenue Comm' 
sioner, before entertaining it was satisfied that the 
was sufficient cause for the delay. AIR (Vol 2D 19‘ 
P C 93 : 66 M L J 328 : 15 Lah 216 : 39 L W 69*5 


59 C L J 348 : 61 I A 138 : 36 P L R 433 : 147 Ind 
Cas 906. 

— S. 14. 

S. 14 — Where there is a conflict between the 

settlement records of different dates the presumption 
of correctness attaches to the more recent records. 
A I R (Vol 19) 1932 Lah 278 : 33 P L R 220 : 138 
Ind Cas 502 (DB). 

— S. 15. 

-S. 15 —Delegation —Review' — Delegation to sub- 
ordinate officer — Illegal. 

Held, that an order on review should be made by 
the officer who passed the original order and that it 
was not open to him to send the file to a subordinate 
officer for passing orders. (1930) 9 Lah L T 15. 

— S. 15— Notice — Review — Notice necessary. 

Held, that it is not open to the Revenue officer to 
pass an order on review' without summoning the 
parties. (1930) 9 Lah L T 15. 

S. 15 — Order reviewed, passed by another — 

Ultra vires. 

Where the order reviewed was not passed ‘by the 
Collector himself his order on review is ultra vires in 
the absence of previous sanction ; nor is it the inten- 
tion of the Act that the procedure for review should 
be used as an alternative to appeal or revision. (1930) 
9 Lah L T 17. 

Ss 15 (1) (a) and (3), 118 (3) and (4) — Review — 

Revision — Appeal — Partition — Discretion. 

An order passed on review' is appealable, if it does 
not merely confirm the previous order. A mere sanc- 
tion, however, given to a subordinate Revenue Olfi- 
cer. to review an order is not in itself an “order,” 
and is, therefore, not appealable, though it may be 
open to revision. 

Held, that the Revenue Officer had exercised a 
sound discretion in allowing the withdrawal of an 
application for partition and that no action under 
S. 118 (4), Land Revenue Act was necessary, because 
there w'as no applicant other than the first party who 
had been permitted to withdraw his application. 3 
P R Rev 1912 : 6 P W R Rev 1912 : 15 Ind Cas 937. 
— S. 16. 

S. 16 — Order of Revenue Court — Setting aside of. 

A revenue Court’s order re-opening a question 
which is res judicata between the parties is liable to 
be set aside. 4 P W R 1911 Rev : 10 Ind Cas 299. 

~S. 17. 

Ss. 1 1 , 110 and 117 — Partition — Irregularities 
committed — Power of Financial Commissioner. 

Where, in a partition case, many share-holders 
were not consulted, possession was disturbed, and 
many other irregularities were committed, the Finan- 
cial Commissioner could set aside those proceedings. 
1 P W R 1912 Rev : 13 Ind Cas 815. 

— S. 28. 

S. 28 — Rules by Financial Commissioner, R. 20, 

sub-cl. (1) — ‘Same” in “pay the same” refers to all 
land revenue. 

1 he word “same” in the expression “pay the same” 
in sub-cl. (1) of R. 20 of the Rules framed by the 
Financial Commissioner under S. 28 refers to all the 
a {?- revenue au d not merely to the land revenue 
which has been collected by the lambardar. AIR 
(Vol 25) 1938 Pesh 25 : 39 Cr L J 741 : 1938 Pesh 
L J 31 : 176 Ind Cas 406 (DB). 

S. 28 — Succession to lambardar — Appointment 
of a member of junior branch — On death, successor 
did not revert to senior line. 

Land Revenue R. No. 17 (ii) of the Rules under 
the Punjab Laud Revenue Act must be construed 
strictly. Where on the death of a lambardar his 
successor was overlooked and a member of the junior 
branch was appointed and there was no office note in 
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respect of the person overlooked nor was there any 

mistake. 

Held, that on the death of the succeeding lambar- 
dar the office should go by primogeniture to his 
successor and that it did not revert to the senior line. 
(1930) 9 Lah L T 11. 

_S. 28 — Transfer of land to Patwari — Contract 
Act, S. 23 — Opposed to public policy. 

A transfer or land to a Patwari in contravention of 
rules framed by the Financial Commissioner under 

S. 28 of the Punjab Land Revenue Act 18 of 1887, is 
void under S. 23 of the Contract Act, being opposed 
to public policy. 39 All 51 (FB), Dissented from. 
AIR (Vol 14) 1927 Lah IS : 7 Lah 403 : 27 P L R 
740 : 98 Ind Cas 673 (DB). 

-S. 34. 

S. 34 — Mutation— Entry in— Value of. 

A mere entry in the mutation register will not givo 
any. title. AIR (Vol 27) 1940 Lah 421 : 42 P L R 301: 
191 Ind Cas 190 (DB). 

S. 34— Mutation — Value of. 

The mutation in favour of a person is not conclu- 
sive evidence of the transfer of the land to him. AIR 
(Vol 27) 1944 Lah 311 : 42 P L R 294. 

— S. 34 — Mutation — Value of. 

Mutation by itself does not confer any title and 
cannot affect the term of a written contract between 
the parties. (1934) 35 P L R 606 (DB). 

S. 36. 

> S. 36 — Attachment under S. 146 of the Criminal 

— Procedure. 

Section 36 of the Act is not applicable to cases in 
which the property has been attached by a Magis- 
trate under S. 146 of the Criminal P. C. If one of the 
parties after such attachment is put in possession of 
the property by a Revenue Officer under S. 36 of the 
Act the chief Court as a Criminal Court cannot inter- 
fere in revision. (A 1 R (Vol 5) 1918 Lah 390 : 46 P 
W R 1947 Cr : 19 Cr L J 261 : 44 Ind Cas 117. 

S. 36 — Mutation — Revenue Officer — Power to 

put persons into possession. 

Section 36, cl. (2) of the Act does not empower a 
Revenue Olficer to eject a third party actually in pos- 
session of the land in dispute. The section applies 
Only where the legal or constructive succession is 
vacant. 4 P W R 1917 Rev : 43 Ind Cas 216. 

-S. 37 - 

S. 37 (a) — Correcting entry in annual record — 

Revenue Officer. . 

A Revenue Officer in correcting entries in annual 
records caused by the mistake or fraud of a Patwari 
or Kanungo is not reviewing or revising an order ot a 
predecessor of Revenue Officer. 4 P W R 1913 Rev : 
4 P R 1913 Rev : 201 P L R 1913 : 19 Ind Cas 302. 

— S. 42. 

■ S. 42 — Excavation of stones by non-proprietors 

of Village Paurmiana in Campbellpur district Gov- 
ernment’s right to levy royalty — Wajib-ul arz Con- 
struction. 

On a true construction of the Wajib-ul-arz prepared 
at three successive settlements, viz., those of 1884-88, 
1902-03 and 1923-24, taken with the provisions ot 
S. 42 of the Punjab Land Revenue Act, the Govern- 
ment have a right to levy royalty on stones excavated 
from khasra Nos. 591 and 1104 by the non-proprie- 
tors of Village Paurmiana in the Campbellpur dis- 
trict. A I R (Vol 36) 1949 Lah 124 ; Pak L R (19-18) 
Lah 319. 


— S. 44. 


1. Settlement records. 

2. Pedigree. 

3. Record of rights. 

4. Wajib-ul-arz. 

5. Old and new entries. 

6. Burden of proof. 


7. Evidentiary value — Particular instances. 

8. Appeal. 

1. Settlement records. 

S. 44 — Record of earlier statements. 

The presumption of correctness of entries in re- 
venue records has retrospective effect and this pre- 
sumption applies equally to earlier settlements. (1940) 
42 P L R 531 (DB). 

S. 44— Revenue entries. 

When the defendants are shown as ten mts-at-will 
in the revenue records, no presumption of correctness 
attaches to such entries. (1940) 42 P L R 497. 

S. 44— Records of current settlement. 

The statutory presumption raised by S. 44 applies 
to the records of the current settlements where these 
differ from those o( previous settlements which have 
been corrected. AIR (Vol 23) 1936 Lah 453 : 38 
P L R 10S6 : 167 Ind Cas 693 (DB). 

S. 44 Revenue records— Presumed correct. 

Under S. 44 of the Act a presumption arises as to 
the correctness of Revenue Records. A I R (Vol 10) 
1923 Lah 243 : 81 Ind Cas 336. 

S. 44 Settlement records of 1SCS and 1392 

entries in— Presumption— Ownership— Grazing cattle 
and cutting grass. 

After the settlement of 18o2, the settlement re- 
cords of 1868 and 1892, have been prepared with 
greater care and accuracy and consequently the pre- 
sumption to be attached under S. 44 of the Act as to 
the correctness of the entries made therein cannot be 
rebutted by the provisions of the Rewaj-i-am prepar- 
ed in the settlement of 1852. A I R (Vol 4) 1917 Lah 
36S : 54 P W R 1917 : 41 Ind Cas 755. 

Ss. 44 and 46 — Correctness of entry — Entry of 

amount due on the mortgage— List of mortgages. 

An entry of the amount of mortgage- money due set 
out in the statement of mortgages with possession 
prepared at the settlement of 1898, has the same pre- 
sumption of correctness under S. 44 of the Punjab 
Land Revenue Act as all other entries in a Record of 
Right such statement being one under Statement H 
under No. 86 of the rules framed under S. 46 of the 
Act. A I R (Vol 2) 1915 Lah 98 : 55 P R 1915 : 50 
P L R 1916 : 167 P W R 1915 : 30 Ind Cas 87 (DB). 

2. Pedigree. 

S. 44 Pedigree-tables which appear in the reve- 
nue records under S. 44, Punjab Land Revenue Act, 
must be considered to be true unless the party con- 
testing their truth is able to show that they are 
untrue. It is not correct to say that it is a matter of 
common knowledge that common ancestors shown in 
the pedigree-tables mentioned in the settlement 
records are more or less traditional persons introduced 
merely to show the common origin of the particular 
trihe inhabiting a particular village. AIR (Vol 31) 
1944 Pesh 3 : 211 Ind Cas 633. 1944 Pesh L J 3 (DB). 

S 44 A presumption of trust attaches to those 

pedigree tables which appear in the revenue records 
under S. 44, Punjab Land Revenue Act. AIR (Vol 31) 
1944 Pesh 3 : 211 Ind Cas 633: 1944 Pesh L J 3 (DB). 

_ S 44 — Object— Evidentiary value. 

A genealogical tree (pedigree-table) is prepared 
merely to indicate the relationship of the proprietors 
in a particular village and is in no sense intended to 
be recorded of the acquisition of every bit of land 
UpM bv all persons whose names appear in it. AIK 

(Vol 2H) 1941 P C 21 : 7 B R 665 : ILR (1941) Lah 
154 68 I A 1 : 43 Bom L R 432 : 43 P L R 318: 1941 
ALJ 530 : ILR (1941) Kar (P C) 22 Sup : 1941 AWR 
314 : 193 Ind Cas 430. 

S. 44 — Entries made at the time of Settlement - 

A Entrle^niade in the pedigree table prepared at the 
time of the settlement giving the history ot the land 
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are admissible in evidence. AIR (Vol 16) 1929 Lah 
5S : 30 Pun L R 678. 

S. 41 — Devolution of land — Entry in pedigree 

table — No presumption as to correctness. 

Although a presumption of correctness attaches to 
pedigree- table contained in the Record of Rights 
under S. 4-1 ot the Land R venue Act, that presump- 
tion does not extend to an entry made in the pedigree- 
table with respect to an extraneous matter entirely 
unconnected with the questions of the relationship, 
as for instance, devolution of lands in a village. If 
such entries appear on the face of them to be errone- 
ous, a Court would be justified in not accepting them. 
AIR (Vol 11) 1924 Lah 444 : 5 Lah 84 : 80 Ind Cas 
998 (DB). 

S. 44 -Onus. 

The presumption of truth as to the entries in a 
Record of Rights under S. 44 extends also to a Settle- 
ment Pedigree Table forming part of the record. 
215 P W R 1912 : 111 P L R 1913 : 18 Ind Cas 218 
(DB). 

3. Record of rights. 

— — - Ss. 44, 31 — Surati dehi, if part of Record of 
Rights — If sufficient to rebut entry in Record of 
Rights. 

The presumption of truth attaches to the entry in 
the Record ol Rights and the annual record, and it 
lies heavily on the person who alleges that the entry 
is wrong, to prove that it is so. 

Surati dehi is not a part of the Record of Rights 
and no presumption of correctness attaches to the 
entries made in it. AIR (Vol 29) 1942 Pesh 35 : 1942 
Pesh L I 35 : 200 Ind Cas 299. 


S. 44 — An entry in Record of Rights is presumed 

to be correct under S. 44, Punjab Land Revenue Act. 
AIR (Vol 26) 1939 P C 114 : 5 B R 534 : 1934 A W R 
50 r 1939 OWN 461 : 1939 R D 339 . 1LR (1939) 
Kar P C 160 Sup : 180 Ind Cas 770. 


S. 44 — Presumption of correctness under S. 44 

attaches not only to Record of Rights prepared at the 
settlement, hut to any entry made in Record of Rights 
in accordance with law. AIR (Vol 22) 1935 Lah 87 
(DB). 

S. 44 — Presumption — Rebuttal. 

Under S. 44, there is a statutory presumption that 
the entries in the Record of Rights are correct, and 
the plaintiff, in order to succeed, must establish that 
the mutation order is a false document. The mere 
fact that the patwari has committed some irregularity 
in submitting the report on which the order of muta- 
tion is based is insufficient to displace the presump- 
tion which arises under S. 44 and in the absence of 
definite proof that the order of mutation is false, the 
onus cannot be held to be discharged. AIR (Vol 2D 
1934 Lah 472 : 35 P L R 491 : 151 Ind Cas 884. 

S. 44 -Entry giving reasons for non-payment of 

rent — Presumption. 

Per Bhide I— It is true that the Punjab Land Reve- 
nue Act or the rules thereunder do not require any 
reasons for non-payment of rent or adverse title 
set up by the tenants to be recorded in the 
Record of Rights. But though the presumption under 
S. 44 may not, strictly speaking, apply to such an 
entry, there is no good reason why an entry of this 
kind in a public record made by a public servant in 
the discharge of his official duties should not be held 
to be relevant under S. 35 of the Evidence Act AIR 
(Vol 19) 1932 Lah 586 : 33 P L R 771 : 13 L 482- 140 
Ind Cas 474 (DB). 


S. 44— Entries in — Value of. 

An entry that the land in question was a graveyan 
for Mahomedans is conclusive as to its character a 
waqf by user if not by dedication. (1913) 40 Cal 297 
40 I A 18 : 1 P W R 1913 : 17 C L J 360 : 27 P ] 
1913 : 83 P L R 1913 : 11 A L J 265 : 13 M L T 318 


(1913) M W N 270 : 15 Bom L R 430 : 25 M L J 61 : 
17 Ind Cas 741 (P C). 

4. Wajib-ul-arz. 

S. 44 — Presumption of correctness attaches to the 

provisions o! a village wajib-ul-arz even though its 
entries have not been repeated in Inter settlements. 
AIR (Vol 26) 1939 Lah 105 : 41 P L R 2L : 183 Ind 
Cas 794. 

S. 44 —Presumption of correctness. 

The provisions of village wajib-ul-arz carry a pre- 
sumption of correctness under S. 44 unless the entry 
was dictated by interested persons and was false. The 
mere fact that no instances are given in support of 
the wajib-ul-arz is not material. A I R (Vol 26) 1939 
Lah 53 : 40 I> L R 990 : 1LR (1939) Lah 266 : 181 
Iud Cas 436. 

5. Old and new entries. 

— — S. 44 — Preference to the later. 

The presumption of correctness that attaches to 
revenue records must attach to the later record in 
preference to the earlier one unless it could be shown 
to be wrong. A I R (Vol 14) 1927 Lah 607 : 103 Ind 
Cas 266 (DB). 

0. Burden of proof. 

S. 44- Mutation entries — Presumption. 

The proceedings relating to a mutation are admit- 
tedly not covered by S. 44 and it is wrong to suppose 
that merely because there is a mention in the order 
of the attesting officer that the vendor has consented 
to a sale, the onus of proving that he did not do so 
lies originally on him, viz., the person who disclaims 
the sale. No such presumption arises as to justify 
the placing of the onus probandi on the party who 
impugns the existence of such transaction. The onus 
lies on the person who seeks to establish the genuine- 
ness of the transfer. AIR (Vol 23) 1936 Pesh 149 : 
163 Ind Cas 594. 


— — S. 44 — Mortgage— Redemption — Sale of equity 
of red* mption — Burden of proof— Record of Rights, 
entry in — Presumption. 

Under S. 44, there is a statutory presumption that 
the entries in the Record of Rights are correct, and 
that the plaintiffs, in order to succeed, must establish 
that the mutation order is a false document 

The mere fact that the patwari had committed 
some irregularities in submitting the report on which 
the order of mutation was parsed, is insufficient to 
displace the presumption under S. 44, and that in the 
abse.-oe of definite proof that the order of mutation 
itself is false, the plaintiffs cannot be held to have 
discharged the burden that lay upon them. (1924) 120 
Ind Cas /89 (2), Reversed. AIR (Vol 21) 1934 P C 40« 

C° VV N 173 ^ 146 5 2 O0. 36 L R “ ■ « 

— — S. 44 - Burden of proving that entries are wrong 
— Later record to be preferred to earlier one. 

Under S. 44, an en ry made in a Record of Rights 
in accordance with the law for the time being in orce 
must be presumed to be correct until the contrary is 
proved or a new entry is lawfully substituted there- 
tor. Onus of proof to the contrary lies heavily on 

l egln S P resij mption of correctness 

that attaches to Revenue Records must attach to the 

later record in preference to the earlier one unless it 

2 ld . h 5. : shown to he wrong. AIR ( ol 21) 1934 Lah 

take^ ^ Mutation entry — Onus of -proving .mis* 


, onus of proving that a mistake was made and 
that the intention of one of the parties was not 
correctly expressed in recording the mutation entries 
lies very heavily upon the party seeking to impugn 
the entries ou that ground specially where it appears 
that the parties were present at the time ol mutation 
the Revenue Officers made every effort to ascertain 
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what they wished to be done and mutation entries 
themselves are quite clear. AIR (Vol 5) 1918 Lah 321: 

2 P W R 1918 : 153 P L H 1917 : 44 l ml Cas 277 

(DB). 

-S. 44 — Presumption of entries — Onus of proof. 

Where a mutation has been effected in favour of A 
as the legitimate son of B the burden of proving tho 
illegitimacy of A will be on the person asserting it. 
AIR (Vol 2) 1915 Lah 77 : 255 P W R 19L5 : 26 Ind 
Cas 969 (DB). 

— — S. 44 — Entries in Revenue Record. 

Entries iu Revenue Records must be presumed to 
be correct until the contrary is proved. 160 P W R 
1913 : 280 P L R 1913 : 20 Ind Cas 831. 

7. Evidentiary value — Particular instances. 

— Khasra Girdawaris — Khudh-kasht, meaning of — 
Entry in. if conclusive as to residence of owner. 

The mere entry of khudkasht iu Khasra Girdawaris 
of village in the name of a person is not conclusive 
that the person resides iu that village for purposes cf 
cultivation, as khudkasht does not only mean cultiva- 
tion by the person himself but also includes cultiva- 
tion through his servants and associates. AIR (Vol 29) 
1942 Lah 19 : 44 P L R 21 : ILR (1942) Lah 217 : 
199 Ind Cas 395 (FB). 

| S. 44— Mutation carries presumption of truth. 

Entries iu mutation proceedings are admissible per 
se, Officials. making them need not be produced. AIR 
(Vol 27) 1940 Lah 118 : 41 P L R 308. 

— S. 44 — Where plaintiff sues for declaration that 
he is the sole owner but, in the revenue papers, his 
brother is entered as owner* of one-half, it is for the 
plaintiff to displace the presumption arising from this 
under the provisions of S. 44. (,1936) 165 Ind Cas 
586 : 38 P L R 1126 (DB). 

S. 44 — Rebuttal. 

Presumption that Revenue Records are true can be 
rehutted by suitable evidence. (1934) 36 P L R 323 

(DB). 

S. 44 Where the descendants of the first Mahant 

of a Gurudwara succeeded him as Mahauts and in- 
herited certain property which was owned by the 
deceased Mahant, it was held that the property be- 
longed to the institution and was not personal pro- 
perty. (1934) 36 P L R 323 (DB). 

S. 44 — In the case of an assignment of the 

proprietary rights in the land for the service and 
maintenance of a Gurudwara, the provisions of S. 18 
(i) (b), Punjab Sikh Gurudwaras Act, are applicable 
and the presumption therein contained displaces the 
presumption which otherwise would arise under 
S. 44, Punjab Land Revenue Act. AIR (Vol 20) 1933 
Lah 137 : 142 Ind Cas 530 (DB). 

— — S. 44 — Ex parte entries value of. 

A revenue entry based simply on the claim of the 
party in whose favour it is made and without con- 
currence and in absence of the party adversely affect- 
ed, has little presumptive value. AIR (Vol 19) 1932 
Lah 81 : 32 P L R 731 : 135 Ind Cas 501 (DB). 

- — S. 44 Evidentiary value — Record of Rights — 
Entry not conclusive of title 
The entries in the Record-of-Rights are not the 
foundations of the title but are mere items of evidence 
to be adduced by a vendee to prove the sale. AIR 
(Vol 17) 1930 P C 91 : 1930 A L J 292 : 32 Bom L R 
380 : 31 P L R 145 31 M L W 321 : 11 Lah 199 : d7 
i A 86: 122 Ind Cas 316. 

—~S. 44 — Entry in mutations — Presumption as to 

UOjrectnrss- Rebuttal. . . 

Under S. 44, there is a presumption of correctness 
entries in the mutations. Unless rebutted by in- 
herent evidence available from the entries themse ves» 
the party challenging the correctness has to rebut 
this presumption. It is not necessary to prove that an 


the formalities were duly complied with in respect of 
the mutations. AIR (Vol 16) 1929 Lah 93 : ill Ind 
Cas 857. 

S. -1-1 — Revenue records — Rebuttable picsump- 

tion of correctness only. 

Revenue records merely raise a pivsumpl im of 
correctness of entries therein and where they are 
challenged, finding given without considering evi- 
dence iu rebuttal is liable to be set aside. (A I R 
(Vol 1-1) 1927 Lah 850 : 26 P L R 673 : 105 Ind Cas 
562. 

S. 44— Long series '4 old entries to the contrary 

— Presumption sufficiently rebutted. 

1 he presumption attaching to new entries regard- 
ing khevvat is sufficiently rebutted by a long series of 
old contrary entries when it is not clear what in- 
fluenced the revenue authorities in making the change. 
(1926) 95 lud Cas 236 (Lah) (DB). 

S. 44 — Revenue Records — Entry as to caste — No 

presumption of correctn--6S — Caste has to be proved. 

The mere fact that there is an entry .is to the caste 
of a particular person iu the Revenue Records does 
not in any way relieve him from the necessity of 
proving that he really belongs to that caste if the 
fact is contested by the opposite party. S. 44 of the 
Land Revenue Act merely provides that entries in 
the annual record; shall he presumed to be true until 
the contrary is proved. The annual recor comprises 
the statements mentioned in sub-section 2 Cl. (a) of 
S. 31, and a statement as to the caste of a land-owner 
is not a statement covered by S. 31 (2) (a) and there- 
fore no presumption of correctness attaches to such 
entry. A I R (Vol LI) 1924 Lah 151 : 4 Lah 327 : 5 
L L j 462 : 76 Ind Cas 91 (DB). 

S. 44 — Existence of custom. 

The section is not much useful where the fact to lie 
established is the existence of custom. 11 P R 1911 : 
83 P L R 1911 : 57 P W R 1911 : 9 Ind Cas 683 (DB). 

S. Appeal. 

S. 44 — Current settlement — Disregard cf pre- 
sumption by lower Appellate Courtl— Effect. 

A presumption of truth attaches to the record of 
the curient settlement. Where the judgment of the 
lower Appellate Court proceeds upon a clear disregard 
of the provisions of S. 44, the finding is not binding 
on the High Court in second appeal. AIR (Vol 22) 
1935 Lah 912: 37 P L R 570 & 653: 157 Ind Cas 561. 

-S..44 — Finding on wrong presumption contrary 

to S. 44 — Whether can be upset in second appeal. 

Where the finding of the District Judge, however, 
is vitiated by the fact that he did not take into ac- 
count the presumption attaching to the current settle- 
ment record under S. 44. and he also gave his finding 
under the misapprehension that a settlement had 
been carried out in the year 1884, the finding cm be 
upset in second appeal. AIR (Vol 21) 1934 Lah 309 ; 
151 lud Cas 407. 

g ^ g* 

S. 45 -Specific Relief Act, S. 42 — Scope — Suit 

for correction of revenue entries — Limitation. 

Section 45 clearly empowers any person aggrieved 
by an entry in the Record of Rights to seek relief 
under S. 42, Specific Relief Act. It is for the plain- 
tiffs to decide whether they feel aggrieved by any 
such entry and if the plaintiffs assert that they are so 
aggrieved, the defendants cannot be allowed to urge 
that the plaintiffs should not feel aggrieved and be 
not permitted to knock at the door of the Court. 

A declaratory suit in respect of an entry made in 
Record of Rights filed under S 42, Specific Relief 
Act, read with S. 45, Punjab Land Revenue Act, is 
governed by Art. 120, Limitation Act, iu all such 
cases, the cause of action accrues when the plaintiff 
feals aggrieved and not from the date of the entry. 
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A I R (Vol 23) 1936 Lah 37 : 33 P L R 748 : 165 Ind 
Cas 626 iDB). 

S. 45 -Scope. 

Where the plaintiff was in possession of land which 
was the subject of alienation by will in defendant’s 
favour, the mutation had been effected in favour: of 
defendant, and the plaintiff filed a suit for declara- 
tion ol his title : 

Held, that it was not necessary for the plaintiff to 
bring any suit to set aside the alienation by the will, 
as he was in possession and that his suit fell under 
S. 45 and was governed by Art. 1 of Sch., to Punjab 
Limitation (Custom) Act. A I R (Vol 21) 1934 Lah 
134 : 15 Lah 469 • 30 P L R 357 : 152 Ind Cas 100. 

.S. 45 — Suit under Specific Relief Act, S. 42 — 

No distinction between a suit under S. 45 and one 
under specific Relief Act, S. 42. 

There is no distinction between a suit under S. 45, 
Punjab Land Revenue Act, and one under S. 42, 
Specific Relief Act, because S. 45, Punjab Land 
Revenue Act, also contemplates a declaratory suit 
with or without consequential relief under the provi- 
sions of the Specific Relief Act. It does not create a 
new description of suit but merely indicates the 
remedy of a person who may feel aggrieved by an 
adverse entry in the Record-of-Rights in other words, 
if specifies an occasion when a party may bring a 
declaratory suit under the provisions of the Specific 
Relief Act. A I R (Vol 15) 192S Lah 516 : 9 Lah 428 : 
119 Ind Cas 253 (DB). 

Ss. 45, 48 and 158 (1) — Jurisdiction — Civil and 

Revenue Courts — Suit by Jagirdar for declaration 
of right to receive rent in kind. 

The plaintiff sued for a declaration that as jagirdar 
or assignee of land revenue, he was entitled to 
receive the revenue in kind out of the landlord’s 
share of the produce which had to be paid by the 
tenants to proprietors, but which, as a matter ol fact, 
had always been paid to him by the cultivators in 
the shape of one-fourths of the produce : 

Held, that the suit involved the question as to 
whether in the village concerned the land revenue 
should be paid to the jagirdar in cash or in kind. 
This being a question, which under S. 48 of the Land 
Revenue Act can be decided only by the local 
Government, no civil Court can exercise jurisdiction 
in respect of it. The fact that the present suit was 
one for a declaration did not give the civil Courts 
jurisdiction to entertain it, notwithstanding S. 45 
of the Act. AIR (Vol 5) 1918 Lah 191 : 110 P R*1913 : 
43 Ind Cas 334. 

S. 45 — Jurisdiction— Civil and Revenue Courts. 

A suit by an occupancy tenant for a declaration 
that according to the Tenancy Act (1887) S. 5 they 
are not liable to pay enhancement according to a 
fresh entry into the Record of Rights is cognisable 
by civil and not by Revenue Court. 103 P W R 1910: 
73 P R 1910 : 144 P L R 1910 : 7 Ind Cas 717. 

— S. 70. 

S. 70 — Panchotra money — Not covered by the 

section. 

The income of the Panchotra is not covered by 
S. 60, Civil P. C., nor by S. 70 of Act XVII of 1887. 
A I R (Vol 11) 1924 Lah 226 : 73 Ind Cas 928. 

— S. 93. 

S. 93 — Claim under, for recovery of purchase- 

money — Art. 120, Limitation Act, applies. 

There is no specific article of the Limitation Act 
that would govern a claim for recovery of purchase 
price under the statutory provisions of S. 93, Punjab 
Land Revenue Act, and the only article that can be 
made applicable is Art. 120, Limitation Act. AIR 
(Vol 32) 1945 Lah 164 : 47 P L R 122 : 221 Ind Cas 
524 (DB). 


— S. 111. 

S. Ill — ‘Land* — Well — Whether can be parti- 
tioned. 

Under S. Ill of the Land Revenue Act, any joint 
owner of land may apply to a revenue officer for a 
partition of his share in the land. The word “land” 
is not defined in the Act. But the wording of S. 112 
(2) (a) show's that the partition of a well is contem- 
plated. It is obviously not possible to divide a well 
into separate physical parcels for allotment to each 
co-sharer. The intention of the Legislature must 
have been that where there is a large area to be 
partitioned containing one or more wells, partition 
mav be effected by giving to one co-sharer one well 
and the land which depends for its supply of water 
on that well. When partition in some such manner is 
not possible, the well may be excluded from parti- 
tion and retained as the joint property of co-sharers, 
it being left to the revenue officer to determine under 
S. 119 of the Act how the different co-sharers will 
irrigate their respective lands from that well and how 
the expenditure on the maintenance of the well will 
be divided among them. (1947) 20 L L T 16. 

S. Ill — “Land” — Masonry cylinder of well— 

Whether can be partitioned. 

The masonry cylinder of a well is a structure and 
not land. A person who has a share in the masonry 
cylinder alone of a well and none in the land on 
which the well is sunk is not a “joint owner of land” 
within the meaning of S. Ill of the Land Revenue 
Act and has no “share in the land” which can be 
partitioned in accordance with the provisions of 
Ch. 9 of the Act. (1947) 26 L L T 16. 

S. Ill — Mortgagee, if can claim partition. 

Section 111 confers the right of partition only on 
joint owners or joint tenants and unless a person falls 
under either of these categories, he cannot claim 
partition of agricultural land as of right. And when 
once it is held that a mortgagee is not an owner of 
land, he cannot enforce partition under S. 1L1 in any 
manner. AIR (Vol 25) 1933 Lah 615 : 40 P L R 612 : 
I L R (1938) Lah 589 : 178 Ind Cas 64 (DB). 

S. Ill — Where an award does not partition any 

properties in the shape of agricultural land, the civil 
Court has jurisdiction to order that it might be filed. 
A I R (Vol 20) 1933 Lah 1034 : 147 Ind Cas 768. 

S. Ill — Scope of power under — Partition of 

immovables and movables — Award — Agricultural 
land incapable of being split up from the rest of the 
award decree cannot be passed. 

Where there is no question of title between the 
arties but only one of partition by actual metes and 
ounds of the immovable property including agri- 
cultural land held jointly by them and of movables, 
an award partitioning the property, such that it can- 
not be split up so as to divorce the agricultural land 
from rest of the award, cannot be made rule of the 
Court so as to pass a decree enforcing the partition 
by metes and bounds. A I R (Vol 17) 1930 Lah 418 : 
121 Ind Cas 300. 

S. Ill — Procedure — Question of title raised — 

Proceeding under S. 117— Proper. 

Where a question of title is raised in proceedings 
under S. Ill the proper course for the Revenue Officer 
would be to proceed under S. 117 and to either stay 
the proceedings for the determination of the ques- 
tion by a competent Court or to determine the ques- 
tion himself as if he were a civil Court. AIR (Vol 10) 
1923 Lah 81 : 19 P W R 1923 : 71 Ind Cas 28. 

-S. Ill — Jurisdiction of Civil Court — Widow ap- 
plying for partition — Partition ordered — Question of 
title not decided — Subsequent civil suit to decide 
title — Maintainable. 

Where in an application by a widow demanding 
partition the plaintiff co-sharer disputed her right to 
partition on the basis of a custom to the contrary. 
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but the Revenue Officer without deciding the ques- 
tion of title ordered partition : 

Held, that S. Ill does not deal with questions of 
title or with questions relating to the right of a joint 
land owner to obtain or compel partition and the 
fact that partition had taken place is no sullicient 
reason for holding that a subsequent civil suit to 
decide question of title which has not been disposed 
ol in the partition proceedings is b irred. AIR (Vo l 10) 
1923 Lah 81 : 19 P W R 1923 : 71 Ind Cas 2S (DB). 

S. Ill — Application by widow — Widow’s right 

to partition. 

A widow under S. Ill of the Act has a statutory 
right to demand a partition. But it may be proved 
that under a custom she has no such right. A I It 
(Vol 10) 1923 Lah 81 : 19 P VV It 1923 : 71 Ind Cas 
28 (DB). 

S. Ill — Right to partition — Onus on the person 

denying. 

As the Riwaj-i-am of Jullundar District recognises 
the right of a widow, governed by the agricultural 
custom, to claim partition of her husband’s share of 
a joint estate, the burden of proof, that there is no 
such custom is on the collaterals who deny it. AIR 
(Vol 9) 1922 Lah 362 : 3 Lah 236 : 63 Ind Cas 553 
(DB). 

S. Ill — Partition proceedings — Mortgagee of 

undivided share — Suit by. 

A mortgagee of an undivided share in joint pro- 
perty, alleging injury to his interest by the collusive 
conduct ot the mortgagor in partition proceedings, 
can claim his remedy by a regular suit in the civil 
Courts. A dispute of this character does not come 
within the functions of a Revenue Officer dealing 
with a partition under the Land Revenue Act. 2 P R 
1918 Rev. : 3 P VV R 1918 Rev. : 45 Ind Cas 40o. 

Ss. Ill, 115 and 117 — Custom— Widow, right of 

to demand partition of joint holding — Procedure. 

A widow in the enjoyment of a life-estate in an 
undivided holding can under S 111 apply to a 
Revenue Officer for partition which she may or may 
not be entitled to obtain in virtue of her life-estate. 

Agricultural custom in the Punjab does not confer 
on such a widow the right to obtain partition. 70 P R 
1912. Diss. 

She can get separate possession of her share, as 
distinguished from a de.inite partition through a 
civil Court but not through a Revenue Officer under 
Chap. IX of the Act. The procedure, to be followed 
when a widow in possession of her life-estate in a 
joint holding applies for partition, discussed. 4 P R 
1917 Rev. : 1 P W R 1917 Rev. : 4L Ind Cas 473. 

S. Ill Adhasalidar’s right to partition. 

Adhasalidar who gets part of profits for paying 
part of revenue is neither a joint owner nor a jomt 
tenant. 191 P W R 1911 : 75 P R 1911 : 152 P L R 
1911 : 10 Ind Cas 147. 

S. Ill— Widow— Life-estate. 

A widow who is enjoying under custom a life- 
estate in the landed property of her husband cannot 
claim by partition under S. 11 L of the Act her 
husband’s share though she can obtain a decree in a 
civil Court for separate possession, if she can show 
that she cannot otherwise obtain full enjoyment or 
that share. 100 P L R 1909 : 155 P W R 1909 : 4 Ind 
Cas 1016 (DB). 

—S. 115. 

Ss. 115, 158 — Collector disallowing partition — 

Civil Court, powers of. 

Where the Collector has chosen to disallow parti- 
tion in the exercise of his discretion under S. 115, a 
civil Court has no jurisdiction to go into the question 
whether partition of the land in dispute was rightly 
dis-allowed by the Collector under that section. AIR 

13 F.Y.D./D.F. 5. 


(Vol 27) 1940 Lah 423 : 42 P L R 759 : I L R (1911) 
Lah 536 : 191 Ind Cas 263 (DB). 

S 113 — Powers of Revenue Officer. 

As S. 115 authorizes a Revenue Ollicer to disallow 
partition even of the whole ol the land included in 
an application for partition, there is no bar to his 
disallowing partition of a part of it if lie finds a ‘good 
and sufficient’ cause for doing so. A I R (Vol 27) 
1940 Lah 423 : 42 P L R 759 : ILR (194 L) Lah 536 : 
191 Ind Cas 263 (DB). 

S. 115 — Interpretation. 

The expression “question as to the property to be 
divided" as used in S. 115 means a question other 
than that of title as to the property divided. AIR 
(Vol 17) 1930 Lah 513 : 3L P L R 434 (FB). 

S. 115 — Scope of power under — Discretion of 

Revenue Officer, very wide — Reasons lor disallow- 
ing partition Civil Courts cmnot question. 

Section 115 gives the Revenue Ollicer a very wide 
discretion which is subject to control by the higher 
revenue authorities only and it is beyond dispute 
that civil Courts have no jurisdiction to question the 
reasons given by the Revenues Oilicer ^disallowing 
partition under the section. AIR (Vol 1<) 1930 Lah 
513 : 31 P L R 4S4 (FB). 

Ss. 115 and 116 — VVajib ul-arz — Partition of 

Shamilat Duty of Revenue Off icer. 

An entry in the Wajib-ul-arz prohibiting the parti- 
tion of Shamilat lands does not necessarily operate 
as a bar to a partition, it being the duty of the Re- 
venue Officer dealing with the partition to decide 
whether such a clause should prevail or not. 

Held that 'as the conditions had changed and a 
large section of the community contested the Wajib- 
ul-arz the Revenue Ollicer was justified in sanctioning 
partition. 1 P R 191o Rev : 32 BLR 1916 : 29 Ind 
Cas 498. 

S. 115 — Partition — Description of Revenue 

Of f iccr* 

Under S. 115 of the Punjab Land Revenue Act 
Revenue Officer has a discretionary authority to dis- 
allow an application for partition and ought to refuse 
it in every case in which the same question has been 
previously decided unless it is shown that the cir- 
cumstances which made the previous order appro- 
priate have changed. 5 P R 1914 Rev : 229 P L R 
1915 : 27 Ind Cas 417. 


^Is^ll6 The question whether the garden and 

the kothas in the garden are the joint property of 
two brothers or the sole property of one of them is 
a Question of title within the meaning of S. 116. 
AIR (Vol 22) 1935 Lah 175 : 38 P L R 497 : 155 Ind 
Cas 232 (DB). 

_S S- 116. 117 Civil and Revenue Court— Suit 

for declaration— Partition of common land effected 
by Revenue Authorities. 

A suit lor a declaration that a certain partition ot 
common land effected by the Revenue authorities is 
inoperative so far as plaintiff’s interests are concerned, 
the partition having been affected in accordance 
with Khewat of 1880 settlement and not according 
to the Khewat of the 1909 settlement, is cognizable 

by civil Court. . , 

The fact that the partition had actually been com- 

Dieted did not oust the jurisdiction of the civil Courts. 
AIR (Vol 6) 1919 Lah 9 : 112 P R 1919 : 53 Ind Cas 

419 (DB). 

_S. 117 

117 Declaratory suit— Jurisdiction of .Civil 

^17, Punjab Land Revenue Act does not deprive 
the Civil Court of its jurisdiction to decide a decla- 
ratory suit. A I R (Vol 37) 1950 Lah 126 : Pak L R 
(1950) Lah 201. 
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■ S. 117 — Question of title raised — Jurisdiction of 

Civil Court. 

Where, in a proceeding for partition before a Re- 
venue Officer, a question of title is raised, the Civil 
Courts have no jurisdiction ns long as it is the inten- 
tion of the Revenue Officer to determine the question 
of title himself. Rut if the Revenue Officer has no 
intention of determining the question or having had 
such an intention, has abandoned it then the juris- 
diction of the Civil Courts will not be ousted. AIR 
(Vol 31) 1944 Pesh 24 : 214 Ind Cas 16 (DR). 

■ Ss. 117, 158 (1) — Once the Revenue Officer de- 

cides to determine the question of title himself under 
S. 117, the jurisdiction of the Civil Court is pre- 
cluded by S. 15S (1). A I R (Vol 29) 1942 Pesh 16 : 
198 Ind Cas 618. 


— S. 117 — Question of title — Revenue Officer 
expressing opinion on question of title in summary 
manner — Civil Court, jurisdiction of. 

The question whether the plaintiffs are exclusive 
jpwners of the land is one of ' title” and where it has 
Jbeen raised before the Revenue Officer in the course 
of partition procee lings, that officer should follow the 
procedure prescribed in S. 117. He should either 
constitute himself into a Civil Court and try the 
question in accordance with the procedure laid down 
in sub-s. (2) of S. 117 or he should stay the partition 
proceedings and refer the parties to have this ques- 
tion also determined by a Civil Court. If, instead of 
. adopting either of these courses he, in a summary 
j manner, expresses the opinion that the objectors .have 
I failed to establish their title, his finding cannot bar 
Jthe cognizance of the question bv Civil Courts. AIR 
'(Vol 28) 1941 Lah 144 : 43 P L R 41 : 195 Ind Cas 
244 (DR). 


S. 117— Jurisdiction— Civil and Revenue Courts 

—Revenue Officer not deciding question of title as 
Civil Court but only expressing opinion on it — Party 
asked to establish title in Civil Court within 60 days 
of order— Civil Court, if has jurisdiction — Limita- 
tion for such vuit. 

When a question as to title of the land to be parti- 
tioned is raised during partition proceedings, the 
Revenue Officer may either decide the question of title 
himself as a Civil Court or refer the matter to a Civil 
Court for decision. If there was no plaint, there was 
no written statement, no issues were struck— in a 
word, there were no formal proceedings and the 
Revenue Officer expresses an opinion that the title of 
a party is ill-founded and orders that a suit' in Civil 
Court for establishing title may be instituted within 
60 days, the Revenue Officer does not proceed as a 
Civil Court and hence, his direction to lodge, a civil 
suit still stands and the Civil v^ourt has jurisdiction 
to decide the suit. 


And even if such a suit to establish title is not filed 
within 60 days of the order of the Revenue Court, it 
may be lodged at any time within limitation, even 
after the partition is completed. AIR (Vol 24) 1937 
Lah 315 : 174 Ind Cas 734 (DB) 

S. 117 — S. 117, if contemplates institution of 


# # „ __ ' * ui 

suit III Revenue Court— Civil P. C. (Act V of 1908) 
S. 10 — Applicability of. 

Section 117 itself does not contemplate the institu- 
tion of a suit in the Revenue Court. Where a direc- 
tion had been given by the Revenue Court to the 
plaintiffs to institute a suit in his Court and as he had 
in the meantime consigned to the record room the 
proceedings relating to partition ,no proceedings were 
pending in his Court; S. 10, Civil P. C., does not 
govern the case. AIR (Vol 23) 1930 Lah 589 : 160 Ind 
Cas 953. 


-— — S 117— Action taken under S. 117 — Defendant 
referred to Civil Court Refusal of High Court to 
grant declaration — Duty of Revenue Authorities 


Subsequent denial of plaintiff’s title — Time, whea 
begins to run against plaintiff. 

\\ here the Revenue Authorities took action under 
S. 117 and prima facie holding the claim of the plain- 
tiff as valid in law, referred the defendant to a Civil 
Court to Obtain a declaration in his favour, but the 
declaration was refused by the High Court and there- 
after the plaintiff approached the Revenue Authorities 
to revive the partition proceedings : 

Held, that the Revenue Authorities had no justifica- 
tion to refuse to correct their entries and bring them 
into accordance with the judgment of the High Court 
and that even if the defendant persisted in his denial 
of the title of the plaintiff in spite of the adverse 
decision of the High Court, time began to run against 
the plaintiff from the date of his subsequent denial. 
AIR (Vol 22) 1935 Lah 63 : 152 Ind Cas 821 (DB). 

— - — -S. 117 — Dispute as to title — Suit for declaration 
of title — Jurisdiction. 

Section 117 does not expressly deprive the ordinary 
Courts of jurisdiction to decide a suit for declaration 
of title arising out of partition proceedings, but only 
confers such jurisdiction on Revenue Courts. A I R 

(Vol 20) 1933 Lah 412 : 34 P L R 115 : 142 Ind Cas 
606 (DB). 

S. 117 — Stay of proceedings — Stayed by High 

Court — Section inapplicable. 

7 (2) (d) of the Punjab Land Revenue Act is 

inapplicable to a case of injunction by the High Court 
to the Revenue Officer before whom partition pro- 
ceedings are pending. A I R (Vol 18) 193L Lah 176 : 
123 Ind Cas 82. 

S. 117— -Scope of power — Revenue Officer’s right 

to decide title— Limited to partition proceedings. 

Under S. 117, Revenue Officer can decide question 
of title only when that question arises in partition 
proceedings. Revenue Officer has no power to enter- 
tain any other suit simply because one of the issues 
involved therein relates to title. A 1 R (Vol 14) 1927 
Lah 412 : 28 P L R 197 : 102 Ind Cas 33»(DB). 


S. 117 — Question of title determined by Civil 

Court — Appeal in High Court pending — Revenue 
Officer cannot be restrained by injunction. 

Where the question of title is determined by the 
Revenue Officer himself, and an appeal from his order 
is pending in the District Court or High Court, that 
Court is empowered by cl. (d) of Sub-S. (2) of S. 117 
to issue an injunction to the Revenue Officer requir- 
ing him to stay proceedings pending the disposal of 
the appeal, but no such power is given either to the 
High Court or the District Court in a case where the 
question of title is enquired into and determined by a 
Civil Court. A I R (Vol 13) 1926 Lah 284 : 27 P L R 
11 : 96 Ind Cas 540. 


— -S. 117— -Title disputed— Decree for possession— 
It Revenue Officer can pass. 

The only power which S- 117 of the Land Revenne 
Act gives to a Revenue Officer acting as a Court is to 
determine the question of title arising in the partition 
proceedings, and he has no power under that section 
to pass a decree for possession of the land of which 

A 1 R ( Vo1 13) 1920 Lah 238 : 
2 / P L R 65 : 92 Ind Cas 980. 


— S. 117 — Forum of appeal — Depends on value of 
subiect-matter. 

1 he value of the subiect-matter determines whether 
an appeal from an order passed by a Revenue Officer 
acting under S. 117 (2) lies to the District fudge or to 
the High Court. AIR (Vol 12) 1925 Lah 136 : 82 Ind 
Cas 243. 

— U 7 — Partition proceedings — Revenue Officer 

Rights in Shamilat — Decision — Effect of — Subse- 
quent civil suit — Res judicata. 

The question raised in the suit, viz., whether the 
Shamilat should be partitioned in accordance with the 
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ancestral shares or hasab rasad khewat, being a ques- 
tion of title is not res judicata by reason of the deci- 
sion on this point by the Revenue Officer in partition 
proceedings, the oificer not having decided it in 
accordance with the procedure laid down in S. 117 of 
the Act. A I R (Vol 5) 19 IS Lah 1S6 : 105 P R 1918 : 
48 Ind Cas 365 (DR). 

S 117 — Partition — Question of title — Application 

by third person not in possession — Onus. 

Where an applicant for partition is recorded as a 
co-sharer, the presumption is that he is a co-sharer of 
the land of which he seeks partition. When a ques- 
tion of title is raised by the respondent, the Revenue 
Officer himself should try it. 6 P R 1918 Rev : 48 lnd 
Cas 788. 

. S. 117 — Suit under — Mere declaration competent 

— Partition proceedings. 

A suit on title arising out of partition proceedings 
under S. 117 of Act XVII of 1887 is not an ordinary 
declaratory suit under S. 42 of the Specific Relief Act 
and no other relief except declaration of title can be 
obtained in it. 

A party to partition proceedings can ignore them 
and bring a possession suit for land not in possession 
but he is not bound to do so. A I R (Vol 1) 1914 Lah 
61 : 100 P R 1913 : 7 P L R 1914 : 14 P W R 1914 : 
21 Ind Cas 719 (DB). 

Ss. 117 and 15S — Partition— Completion — Ques- 
tion of title not raised — Subsequent suit for declara- 
tion that certain persons were not entitled to 
Shamilat — Suit, if cognisable by civil Court — Ques- 
tions of title — Revenue Officer. 

If a party to a partition proceeding allows a Rev. 
Officer to effect a partition without raising any objection 
and thereafter institutes a suit averring that deft, who 
was a party to those proceedings had no title under his 
deed of purchase to'various portions of the Shamilat 
land which had been allotted to him by partition the 
suit is cognizable by a civil Court. If in defence to a 
suit of the above kin ! , the deft , raises the plea of estop- 
pel or waiver there is no a priori objection to the Court 
entertaining and deciding such plea on the facts of 
the case, and the longer the silence of the plaintiff the 
more strongly would it tell against his claim. A Rev. 
Officer as such is not empowered to dispose of ques- 
tions of title raised under S. 117 of the Act when he 
proceeds to determine such questions he acts either 
as a Revenue Court under sub-sec. 2 (a) or as a civil 
Court under sub-sec. 2 (b) of the said section 8 P R 
1910 Overruled. 28 P R 1913 : 10 P L R 1913 : 275 
P W R 1912 : 16 Ind Cas 967 (DB)., 

Ss. 117 and 158 — Jurisdiction of Civil or Rev. 

Courts. 

A suit for partition must first be instituted in the 
Rev. Court and if that Court in taking the pleas of 
the deft., finds a question of title involved, it may 
refer a party to the civil Court for a decision on the 
question of title or it may resolve itself into a civil 
Court and hear and decide that question. Civil Court 
in partition cases can simply decide the question of 
title pure and simple. 181 P VV R 1911:10 lnd Cas 902. 

S. 117 — Civil Court’s Jurisdiction. 

Civil Courts cannot take cognisance of A suit filed 
by a co-sharer for a declaration that he was entitled 
to retain certain plot of land, which he was already 
in possession of, and which had fallen to the lot of 
another co-sharer. 3 P L R 1910 :lbPW R 1910 : 

6 Ind Cas 48G (DB). f 3 , . £ t . . 

S. 117 (1)— -Plaintiff suing for declaration ot title 

No application for partition to revenue authorities - 

No direction by revenue authorities to bring civil suit 
—Previous admission by plaintiff that suit property 
was already partitioned : 

Held, that the suit b-ing for a declaration of title, 
was maintainable under S. 117 (1), Punjab Land 
Revenue Act. 


Held, also that the principle of estoppel did not 
apply. A l R (Vol 25) 1938 Lah 202 : 40 P L R 524 : 
181 Ind Cas 357 (DB). 

- — -S. 117 (1) — Revenue Officer, when can exercise 
jurisdiction of Civil Court. 

Before a Revenue O l eer can exercise the jurisdic- 
diction of a Civil Court, there must he an application 
for the partition of the property pending in his Court 1 
with regard to the title of which he can undertake to » 
adjudicate as a Civil Court and; ii there is no such 
application pending, he has no jurisdiction to usurp 
the function of a Civil Court and to adjudicate on the 
question of title relating to any property whatsoever. 

A I R (Vol 22) 1935 Lah 209 :16 Lah 5l>2 : 37 P L R 
752 : 15S Ind Cas l LI 3 (2) (DB). 

Ss. 117 (2), 153 — Partition proceedings — Ques- 
tion of title — Order for partition without deciding 
title — Suit in Civil Courts. 

An application lor partition filed by a widow before 
the revenue authorities was resisted by her husband’s 
brothers on the question of title. They weie directed 
by the Revenue Officer to file a suit in his Court and 
on their failing to do this, the partition was carried 
out. They then brought the present suit for a declara- 
tion that the widow was entitled only to mainten- 
ance and could not claim partition. This suit was 
dismissed on the ground that plaintiffs having fatled 
to bring a suit in the Court of the Revenue Oificer as 
directed by him, a suit in a Civil Court was not 
competent : 

Held, that the action of the Revenue Officer in pro- 
ceeding with the partition without any decision on 
the question of title was opposed to the provisions of 
S. 117 and the jurisdiction of the Civil Court to^ 
entertain the suit was not barred under S. 158 of the 
said Act. AIR (Vol 18) 1931 Lah 664 : 32 P L R 434: 
12 Lah 68S : 134 Ind Cas 299 (DR). 

S. 117 (2) (c) — Question of title — Decision by 

Revenue Officer — Appeal — Amending Act (III of 
1914), S. 49. 

An appeal from the decision of Revenue Court in 
its civil capacity lies to the District Court and not the 
High Court. 

In a Letters Patent Appeal a Division Bench can 
reverse a Judgment of a single Judge which ignored 
the amendment of the law not brought to his notice. 

A Revenue Officer deciding a question of title as 
though he were a civil Court is to Redeemed a Subor- 
dinate Judge for the purpose of determining the 
forum competent to hear an appeal from a decree 
passed by him. The Assistant Collector in the matter 
of determination of the question of title is acting as 
Subordinate Judge and the appellant can appeal to 
the Court of the District Judge. AIR (Vol 7)1920 Lah 
287 : 1 Lah 387 : 2 Lah L J 269 : 58 Ind Cas 768 (DB). 

— S, 123. 

S. 123 —Conduct of arbitrators — Presumption. 

Where the arbitrators were not mere strangers to 
the family and their services had been secured in spite 
of their Un villingness to involve themselves in the 
matter and every one of the disputants was asked to 
sign the day to day minutes of their proceedings and 
they did not reduce any suggestion to writing unless 
they had secured the consent of all the per ions con- 
cerned, and the parties had acknowledged the 
arbitrators’ services in no unmistakable terms of 
thankfulness and gratitude, it is not unreasonable to 
conclude that the parties were satisfied that the arbi- 
trators’ dealings were fair and square to them all. 
(1935) 158 I C 510 (Lah) (DB). 

_S. 141. 

S. 141 — Scope. 

Section 14 L simply lays down a direction to a Civil 
Court as to how it should ordinarily act when it has 
to effect attachment of revenue paying land or ha> to 
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sell it or to deliver possession of it. Any departure 
from the procedure prescribed in this section or non- 
observance of the directions contained therein is, at 
best, an irregularity of a grave character by a Court, 
but it cannot be said to amount to an illegality vitiat- 
ing the sale or attachment altogether or leading to 
the result that the delivery of prssession made except 
through the agency of the Collector was, in fact, no 
such delivery. The section does not oust the jurisdic- 
tion of the Civil Court in all the matters mentioned 
in it, though it gives specific directions to it in such 
matters. A I B (Vol 31) 1944 Lah 455: 46PLR 303: 
218 lnd Cas 429 (DB). 

S. 141 — Meaning of. 

It was not intended to confer power on the Collec- 
tor to sell house and shop property worth lacs of 
rupees constructed on a site paving an insignificant 
sum of money as revenue to Government A Civil 
Court is, therefore, not required by the provisions of 
S. 141 to address its orders for attachment, sale or 
delivery of possession of shop and house property to 
the Collector. A I R (Vol 31) 1944 Lah 455: 46 P L R 
303: 218 lnd Cas 429 (DB). 

S. 141 —Alienation by Collector acting as Mini- 
sterial Officer of executing Coust— Executing Court, 
if should decide the objections. 

Where the Collector is acting as a Ministerial 
Ofllcer of the executing Court, the objections to the 
manner in which the temporary alienation is to be 
made should be heard and decided by the Court 
although the arrangements for putting the temporary 
alienee in possession and collecting the lease money 
and remitting it to the Court would be the duty of 
the Collector. A I R (Vol 21) 1934 Lah 407 : 150 Ind 
Cas 652. 


S. 141 — Position of Collector. 

The Collector, in pursuance of an order of a Civil 
Court under S. 141, Land Revenue Act, is merely a 
ministerial officer of the Court and does not perform 
any judicial functions. Objections with regard to pro- 
ceedings connected with the sale of land under 
the section must be made to the Court and not to the 
Collector. A 1 R (Vol 15) 1928 Lah 475 : 110 lnd Cas 

A i o« 

144. 

S . 144 - c 9, ue M ti ^ ns of title - Not excluded from 

\N here the plaintiffs, after making an unsuccessful 
attempt to get .redress from the revenue authorities 
by whom on the application of the defendant fora 
division or appraisement of the produce of a holding 
in which they were co-sharers with the plaintiffs, a 
referee was appointed, brought an action for the 
recovery of the price of the produce alleging that it 
belonged to them exclusively and that the Referee 
had no right to deliver it to the defendants. 

Held neither the language of the statute nor the 
general principles of law lend any support to the 
contention that the Revenue Offic-r and not the Civil 
Court should determine whether the produce belongs 
exclusively to one party or whether it is a joint nro- 

perty of both the parties. The complicated question 
ot determining title cannot be delegated to a Referee 
or a Revenue Officer. A I R (Vol 9) 1922 Lah 157- 65 

192UDB) : 28 P L R 1922 : 2 Lah 302 : 115 P L R 

— — S. 144 — Punjab Tenancy Act, Ss. 17 and 19 — 
Division of produce— Power of referee 

of S he A a Ct give l a Revenue Officer power to 
compulsorily effect a division of the produce in spite 

1917 Rev'r^Ind CalTlfs iDter<iSted Part ‘ CS ' 9 P R 

— S. 145. 

* S. 145— Entry about ownership — Entry in later 

regular settlement — More valuable than that in a 
previous summary settlement. 


Iu deciding the question whether a particular per- 
son is an owner or occupancy tenant cf certain land, 
the entries of the summary settlement of 1847 in 
Punjab in regard to rights in land cannot have the 
same force as those of the subsequent regular settle- 
ment at which a detailed record-of-rights was pre- 
pared after full inquiry. AIR (Vol 10) 1923 Lah 12 
(DB). 

— S. 150. 

S. 150 — The definition of land in the Punjab 

Tenancy Act should not he applied to the Land Re- 
venue Act. (1936) 38 P L R 428. 

S. 150 — Appli. ability — Nature of land altered 

long before action — Section does not apply. 

S. 150 is not intended to apply to cases where the 
original nature of the land has been altered long 
before action is taken. A I R (Vol 14) 1927 Lah 615 : 
103 lnd Cas 511. 

-S. 151. 

S. 151 — Fards bachh are records of the acts of the 

public officers as under S. 151 of the Punj tb Land 
Revenue Act, a patwari shall be deemed, for the pur- 

E oses ot the Evidence Act, to be a public officer 
aving the custody of a public document which any 
person has a right to inspect- A I R (Vol 18) 1931 
Lah 605; 32 P L R 503: 13L lnd Cas 638. 

— S. 153. 

1. Jurisdiction of Civil Court not barred. 

2. Jurisdiction of Civil Court barred. 

3. Competent Revenue Officer. 

4. Remedy for paity. 

5. Scope. 

1. Jurisdiction of Civil Court not barred. 

S. 158 — Where the Collector, in exercise of dis- 
cretion *iander S. 115, has disallowed the partition, a 
Civil Court has no jurisdiction to go into the question 
whether the partition was rightly disallowed. AIR 
(Vol 27) 1940 Lah 428 : 42 P L R 759 : I L R (1941) 
Lah 536: 191 lnd Cas 268 (DB). 

S. 158 (14) — Lamhardar paying land revenue on 

behalf of defaulting proprietor — Suit to recover the 
amount — lurisdiction. 

A suit by a village lamhardar for recovery o f a cer- 
tain sum which had been paid by him to Government 
as land revenue on behalf of a defaulting proprietor, 
is clearly excluded from the jurisdiction of a Civil 
Court by S. 158. cl. 14. But where the parties have 
not been prejudiced owing to the trial of the suit by 
the Civil Court, the decree passed by that Court may 
be ordered to be registered as a decree of an Assistant 

£?H e ?i or - A 1 R (Vo1 21) 1934 Lah 157 ! 149 lnd Cas 
1061 (2). 

-S. 158 — Partition proceedings started by a widow 

resisted by her husband’s brothers on the question of 
title— Brothers directed by the Revenue Officer to file 
a suit in his Court — On their failure to do this parti- 
tion carried out — Brothers’ suit for declaration that 
the widow was entitled only to maintenance and 
could not claim partition — Suit dismissed on the 
ground that Civii Court had no jurisdiction: 

Held, that the action of the Revenue Officer in pro- 
ceeding with the partition without deciding the 
question of title was opposed to the provisions of 
S. 117 and the jurisdiction of the Civil Court to enter- 
tain suit was not barred. AIR (Vol 18) 1931 Lah G64: 
32 P L R 434: 12 Lah 688: 134 lnd Cas 299 (DB). 

- — -S. 15S — Suit for declaration that piece of shami- 
Iat land is not partible. 

A suit for declaration that a piece of shamilat land 
is not partible is cognizable by the Civil Court as the 
question involved in such a suit is not merely as re- 
gards the mode of partition but one of title. AIR 
(Vol 18) 1931 Lah 654 : 32 P L R 545 : 133 lnd Cas 
893 (DB). 
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153 — Arbitration — Revenne plying land — 

Question of title — Jurisdiction of Civil Court to refer 
to arbitration. 

Though Civil Courts have no jurisdiction to divide 
revenue paying land by metes and bounds, the 
jurisdiction of the Civil Court to decide question of 
title is net affected by it and it is competent lor the 
Court to refer such questions to arbitration. A I R 
(Vol L7) 1930 Lah 836: 123 lnd Cas 724 (DB). 

S. 15S — Agreement to refer to arbitration — 

Civil Court filing it and making reference — Decree 
on award as to agricultural land — If Ci\il Court can 
pass. 

Per Jai Lai J. — There should be no objection to 
Civil C >urt pronouncing judgment with regard to 
partition of re venue- paying land as Court merely files 
award by arbitrators and does not adjudicate upon 
merits. Where an agreement to refer authorises the 
arbitrators to decide the question ot title and also to 
make a partition of joint agricultural land along with 
other joint property, the Court can allow the agree- 
ment to be filed and make a reference to the arbitra- 
tors. Upon receipt of the award, it may be that the 
Court can, however, only pass a decree with regard 
to nou-agricultural property and can grant only a 
declaration of title with regard to the agricultural 
land, as determined by the award, leaving it to the 
parties to enforce partition in accordance with the 

award in revenue Court. AIR (Vol 17) 1930 Lah 830: 
122 lnd Cas 724 (.DB). 

S. 158 — Question if prior agreement to keep 

property joint is operative or not —Question ot title. 

A question whether a certain prior agreement bet- 
ween two or more co-owners to keep their property 
joint is still operative or has ceased to be so is essen- 
tially one ot title and is not excluded from the 
jurisdiction of the Civil Courts by S- l^S (_) (ID, 
whether at a given moment partition is or is not to 
be allowed is one within the discretion o the Re- 
venue Offic, r. .1. R. 1922 Lnh 8S Overruled. A I R 
(Vol 17) 1930 Lah 513: 31PLR 434 (F B). 

S. 158— Suit for possession— Allotment of excess 

land in partition — Question of title. 

The question in a suit lor possession of excess land 
allotted in a partition of Shamilat land is one of title 
and Civil Court can try the suit. A 1 R (V ol 12) 192o 
Lah 97 : 78 lnd Cas 1029. 

S 15a Partition — Lesser area than due allotted 

—Suit for making up deficiency by a'lotting area 
omitted in partition— Question of title— Civil Court 

Ca 'r he^plain t i If s who were co-sharers in the Shamilat 
of the village were allotted on partition a certain 
area to which they were entitled in accordance witn 
their share in the joint holding. It was, however, 
subsequently discovered that one of the holdings 
awarded to the plaintiffs was wrongly assumed to 
contain more area than it actually did, the result 
being that there was a shortage in the plaintilt s 
share. After the dis overy of this shortage it was 
found that a certain field had been omitted lrom the 
partition as indeed nobody knew of the existence ot 
this field. The plaintiffs brought an action claiming 
that on a partition of the aforesaid held they were 
entitled not only to an area corresponding to their 
recorded share but also to the area that fell short in 
the previous partition in order that they may be 

compensated for the deficiency. , , 

Held that a question of title was raised and the 

suit was therefore triable bva Civil Court. AIR 
(Vol 11) 1924 Lah 324 : 69 lnd Cas 501 (DB). 

§ 153 — Agreement to Continue shamilat land 

joint 'entered in Wajib-ul-arz - Partition by the 
Collector-Civil Suit, challenging it does not lie. 

The terms of an agreement at the time oi the 
settlement of 1897 entered into by the co-sharers 


that a piece of Shamilat land would not be divided 
and would continue joint, were entered into Wajib- 
ul-arz. The Collector having directed its partition 
by pannas, some of the proprietors thereupon insti- 
tuted in the Civil Court a suit that the land was not 
subject to partition. 

Held, Section 15S (2), Clause 17 exempted the suit 
from the jurisdiction of the Civil Court as no ques- 
tion of title was involved. A 1 R ( ol 9) 1922 Lah 
88 : 67 lnd Cas 240 : 3 Lah 4 : 63 P L U 1922 : 70 
P L R 1922 (DB). 

S 15S, 111 and 121 _ Suit for declaration — 


Partition bv Revenue Officer 
The Civil Court has no jurisdiction to entertain 
'any question as regards procedure when there is no 
/dispute about title to the land. 1 he facts that the 
Revenue Officer, did not specifically refer to the trees 
in his method of partition, that lie did not carry out 
the partition in the manner prescribed by himself in 
his order, that he did not expressly give sanction as 
provided for in O. 32, R. 7, C. P. C., to the agree- 
ment between the minor’s representative and defen- 
dant to lake shares by selection instead of by draw, 
ing of the lots; and’ that the agreement was not 
sanctioned by the District fudge under S. 29 of the 
Guardians and Wards Act, do not give the Civil 
Court jurisdiction in face of the clear prohibition in 
S. 158 of the Lmd Revenue Act. AIR (Vol <) 19-0 
Lah 336 : 1 Lah 298 : 2 Lah L J 192 ; 5S lnd Cas 19 
(DB). 

S. 153 (2), (xvii) — Partition — Suit for declara- 
tion of right to— Civil Court— Jurisdiction. 

A Civil Court has jurisdiction to entertain and 
decide a suit lor a declaration that the plaintiff is 
entitled to have a certain land partitioned. AIR 
(Vol 6) 1919 Lah 332 : 123 P W R 1913 : 7 P R 1919: 
46 lnd Cas 11. 

S. 15$ (2), (xvii) -Suit for partition— Tenant for 

— « • A A 


U 


a fixed term— Jurisdiction. . . , . . . 

A suit ior partition of agricultural land brought 
by a tenant for a fixed term of the share of one of the 
joint owners is not cognizable by a Civil Court. AIR 
(Vol 6) 1919 Lah 131 : 55 P 11 1919 : 51 lnd Cas 645 

(D B). 

S. 158 (2) — Declaration under S. 45. 

Suit for declaration that entries in the Record ol 
Rights are wrong and that the land in suit was 
Shamilat is not for actual correction within the 
meaning of S. 158 but only to obtain a d. claration 
”,der S 45. A 1 R (Vol 4) 1917 Lah 411 : 102 P W R 
1917 : 64 P R 1917 : 41 lnd Cas 89 o. 

S. 153— Jurisdiction — Civil and Revenue Court 

— Muafi. . _ ., 

Civil Courts have no jurisdiction to question the 
authority of Revenue Officers to settle in case of 
resumption of muafi, the land with the heirs ot the 
last muafidar ignoring the representatives of another 
joint muafidar who died earlier. A III (Vol 1) 1914 
Lah 334 : 96 P W R 1914 : 198 PLR 1914 : 2o lnd 
Cas 622. 

S. 158 (2) (xvii) — Partition, collusive — Widow 

and co-sharer. \ — Suit by reversioners— Jurisdiction- 
Civil or Revenue Court. 

Section 153 (2), sub-cl. (xvii) only debars persons 
who were or should have been parties to partition 
proceedings from going to the civil Court and the 
proceedings are final as between them alone. A rever- 
sioner ol a childless proprietor is not his representa- 
tive and a suit bv him to avoid a partition between 
the widow and the co-sharers on the ground ot 
collusion is cognisable by a civil Court. 37 P W R 
1913 : 93 PLR 1913 : 74 P R 1913 : 18 lnd Cas 452 

(D B). 

S. 153 (1) ( 2 )— Jurisdiction — Civil and Revenue 

Court— Question of title— Partition of Shamilat. 
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A suit for partition of Shamilat in which the dis- 
pute was as to the nature of the alienations to the 
parties and as to the title to the suit properties is 
cognisable by a civil Court and is not barred by 
S. 158 of the Act. 

A suit for partition of common land will lie in a 
civil Court so far as it seeks the determination of the 
plaintiff’s share and a finding that his right to parti- 
tion is in accordance with such share. 88 P L R 1913: 
58 P W R 1913 : 18 Ind Cas 356. 

S. 158 (1) and (2), cl. ( l7)-Partition. 

Section 158 (1) ol the Act bars a suit in civil Court 
for re-partition of property which was partitioned by 
Revenue Court, without objection by the plaintiff. 
8 P R 1910 : 6 P W R 1910 : 165 P L R 1910 : 5 Ind 
Cas 253. 

2. Jurisdiction of Civil Court barred. 


S. 158 (1) and (2) (xv) — Sal« of plaintiff’s pro- 
perties by Collector for arrears of land revenue 

Suit for declaration that plaintiff is owner of such 
properties on ground that sale was without jurisdic- 
tion— Whether can be entertained by Civil Court. 

A suit brought by the plaintiff for a declaration 
that he is the owner of the properties sold by the 
Collector for the recovery of arrears cf land revenue, 
? n . v 6 round that the Collector had acted without 
jurisdiction in ordering the sale of the properties and 
that the sales were irregular and invalid is in reality 
and substance a suit to set aside the order of the 
Collector under which the properties were sold, as 
unless these orders are set aside, the plaintiff cannot 
obtain the declaration asked for, and it makes no 
difference that prayer to that effect is not expressly 
made in the plaints. The Civil Court has. therefore, 
2° i “ST ^diction to entertain such a suit in view of 

a id ^ xv) ’ Pun J'ab Land Revenue Act. 

AI R ( V°1 32) 1945 Pesh 3 : 218 Ind Cas 195 : 
1945 Pesh L J 3 ( DR). 

S. 158 — Once the Revenue Officer decides to 
determine the question of title himself under S. 117, 
the Jurisdiction of Civil Court is precluded by S. 158 
(1). AIR (Voi 29) 1942 Pesh 16 : 198 Ind Cas 618. 

-S. 158 — Where the only dispute between the 
parties is as to whether the defendants are entitled 
to compound interest or not, the Revenue Autho- 
nties act rightly in declining to decide the dispute. 

^ \ n 1934 Lah ^ 43 : 35 PL R 469 : 152 

Ind Cas 697 (D B). 

— S. 158 — Partition by Revenue Officer — Civil suit 
by minors on the ground that their interests were 
n °vJu 01 ^ Cr i sa ^ e 2 uarded, maintainability of. 

Where there was a partition by a Revenue Officer 
under the Act, and certain minor co-sharers insti- 
tuted a civil suit for a declaration that there had 
been no legal partition on the ground that their 
interests were not properly safeguarded bv those who 
represented them before the Revenue Olficer : 

Held, that the claim of the plaintiffs regarding the 
previous order of partition was a matter which a 
nevenue Officer 'was empowered to dispose of within 
the meaning of S. 158 (I) and the Civil Court was 

^ l0 ?’ Sub ‘ S * < 2b cls - < xvii ) and (xviii) 

28? th ® suit * A 1 R (Vol 19) 1932 Lah 

?D 0 B) 13 LaH 471 *’ 33 P L R 103 : 139 Ind Cas 635 


persons to the exclusive enjoyment of such rights. 
AIR (Vol 15) 1928 Lah 713 : 111 Ind Cas 528. 

S. 158 — Suit for declaration — That land should 

be partitioned as shamilat — Not covered. 

A suit for declaration that a certain land should be 
partitioned as being Shamilat is not a suit contesting 
a mode of partition and is not covered by Cls. 17 
and 18 of Section L58 (2). A I R (Vol 12) 1925 Lah • 
172 : 78 Ind Cas 68 (D B). 

S. 158 — Suit for land wrongly allotted — Covered 

by Cl. 18 (2)— Not cognisable by Civil Court. 

A suit for possession of a certain area of land on 
the allegation that that area should on a revenue 
partition have fallen to the share of their vendors 
but had, by mistake been allotted to the defendants, 
falls within the purview of Cl. (xviii) of sub-s. (2) 
of S. 158 and is not therefore cognisable by a Civil 
Court. AIR (Vol 12) 1925 Lah 37: 76 Ind Cas 6 (DB). 

7 S. 158 — Declaratory suit — That rent is payable 

in kind and not in cash — Not triable by Civil Courts. 

A suit for a declaration that the plaintiffs are 
entitled to receive rent in kind and not in cash, is 
not ^triable by the Civil Courts and is covered by 
S. 77 (3) (1). But even if the contention that the suit 
is one for the correction of a revenue entry be sound, 
it would lie triable by a Revenue Court alone, and 
the jurisdiction of the Civil Courts would be barred 
under S. 158 (2) (vi) of the Land Revenue Act. A I R 
(Vol 10) 1923 Lah 405 : 73 Ind Cas 673 : 4 Lah 127 : 

5 L L J 335 (DB). 

3. Competent Revenue Officer 

—— -S. 158 — Partition Proceedings before inferior 
officer — Mutation Proceedings before second grade 
Assistant Collector — Not partition proceedings. 

Under S. 126 the only Revenue Officer who can 
hold proceedings for partition must be of a class not 
below that of an Assistant Collector of the first grade 
and therefore mutation proceedings before an Assist- 
ant Collector of the second grade cannot be deemed 
to be partition proceedings within the meaning of 
S. 158. 8 L L J 389: 27 P L R 596:96 Ind Cas 70 (DB). 

4. Remedy for party 

— — S. 158 (2) (xiv) — Revenue suit tried by civil 
Court— Objection by the defendant — Remedy. 

Where a revenue suit not cognisable by the civil 
Court is tried by the civil Court, and the defendant 
objects all along the decree should not be registered 
as a revenue decree his remedy in such a case 
is to set aside the whole proceedings and return the 
plaint for presentation to the Revenue Court. 45 
P VV R 1912 : 73 P L R 1912 : 13 Ind Cas 401. 

5. Scope 

- — S. 158 (2) — Construction — Jurisdiction of Civil 
Courts. 

Sub-section (2) of S. 158 is an independent sub- 
section and is in no way controlled by sub-s. ( 1 ) and, 
therefore, by virtue of cl. (xvii), the Civil Courts have 
jurisdiction to try questions of title to the property of 
which partition is sought in spite of a determination 
by the Revenue Officer to decide the question himself. 
Section 10, Civil P. C. t will apply only if a suit as 
directed by the Revenue Officer, had been instituted 
in his Court. A I R (Vol 23) 1936 Lah 589 : 160 Ind 
Cas 9o3. 




S. 158 — Disputes between Government and 
owner as to assessment— Jurisdiction of Civil Courts 
ousted — \\ hen not ousted. 

ClauscsS, 13 and 14, S. 158, are intended to oust 
the jurisdiction of the Civil Court to determine dis- 

i* etV ^i en L the Gove rnment and the owner con- 
“ th ® assessment and recovery of land . 

l hey do ? ot , prevent disputes between per- I 

as S J^ Wh T !V ch lai l d revenue may have been 
assigned and others who dispute the right of such / 


S. 15S — Quaere. 

Whether the exclusion of civil jurisdiction provided 
in S. 158, Land Revenue Act, as regards partition is 
intended to apply where the partition is done by 
private agency. AIR (Vol 3) 1916 Lah 89: 107 P W R 
1916:117 PR 1916: 70 PLR 1917: 34 Ind Cas 192 (DB). 

PUNJAB LAND REVENUE RULES 
R. 17. 

— — R. 17 (ii) (a) — Application of — Adoptive ties — 
Whether can be imported. 
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No adoptive ties can be allowed to be imported in 
the application of R. 17 (ii) (a) of the Land Revenue 
Rules, under which a person who claims lambardari 
solely on the ground of inheritance must be descen- 
dant in the male line of the paternal great-grand- 
father of the last incumbent. In applying this rule 
the paternal great-grandfather must be traced in the 
natural line of ascent by birth. (1947) 26 L L l 14. 

PUNJAB LAWS ACT (4 of 1S72) 

-——Insolvency Proceedings — Vesting of property in 
Receiver — If affected by Punjab Laws Act. 

Where proceedings in insolvency are taken under 
the C. P. Code of 1882 the whole property of the 
insolvent vests in the Receiver under S. 354 of the 
Code whether it be mentioned in the application or 
not and the Punjab Laws Act is inapplicable. AIR 
(Vol 9) 1922 Lah 103 : 4*LLJ 164 : 62 Ind Cas 929 
(E>B). 

^.Nature of insolvency proceedings under Punjab 

Laws Act— Order releasing property from attachment 

— If appealable. . 

Insolvency proceedings under the special provisions 
of the Punjab Laws Act do not amount to a suit and 
therefore an order releasing from attachment the 
insolvent’s residential house in accordance with a 
trust-deed, under the provisions of Punjab Laws Act 
(4 of 1872) is not a decree and therefore no appeal 
lies. 3 L L J 333 : 67 Ind Cas 794. 

S. 5 

S*. 5— Marriage between Arya Samajists — Rule 

of decision. , , 

Per Cornelius, J There can be no doubt that Arya 

Samajists are Hindus, and therefore, if no custom be 
pleaded, the rule of decision in relation to a marriage 
or divorce where both P art *es ar e Arya Samajis s 
must be the Hindu Law. AIR (Vol 3o) 1948 Lah 1-6 
and 129 : 49 P L R 147 : ILR (1947) Lah 621 (* R). 

S. 5— Adoption by Hindu convert to Christianity 

— Custom must be alleged and proved. 

So far as the Province of Punjab is concerned, 
under S. 5, the primary rule for decision in matters 
of succession is custom, which may be found to govern 
the parties but it is for those who allege that there is 
such a custom to establish it. Thus, it is at least 
necessary for a Hindu convert to Christianity to 
allege and to prove that there is any custom or 
adoption among the Christian community in the 
Punjab, or in any section of that community, before 
any question as to whether any such adoption confeis 
on the alleged adopted boy the same rights as an 
adoption in Hindu Law confers on him can be con- 
sidered. AIR (Vol 27) 1940 All 134 : 1940 A L J 1 : 
1940 A W R 34 : ILR (1940) All 100 : 187 Ind Cas 

170 (DB). , r c 

S. 5 -Custom — Burden of prooL 

Where judgment-debtors are Indian Christians and 
there is evidence on the record to show that their 
father was doing missionary work, that he had cut 
off his connection with the parent family and did not 
follow their customs, the burden to prove custom 
admittedly lies heavily on the decree-holder and it is 
for him to prove by clear and indisputable evidence 
firstly that the judgment-debtors were governed by 
custom and secondly the rule of custom on the point 
at issue. AIR (Vol 26) 1939 Lah 161 : 41 P L R 661. 

S. 5— Custom— Burden of proof. 

In all cases under the Punjab Laws Act, it lies upon 
the person asserting that he is ruled in regard to a 
particular matter by custom, to prove that he is so 
governed, and not by personal law, and further to 
prove what the particular custom is. There is no pre- 
sumption created by S. 5 in favour of custom; on the 
ntrarv it is onlv when the custom is established 

S2t tt&to b?t£ mle of decision. AIR (Vol 25) 1938 
Lah 168 : 40 P L R 565 : 178 Ind Cas 74. 
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S. 5— Custom, presumption. 


Under the Punjab Laws Act, there is no presump- 
tion in favour ot custom, and where a party alleges 
custom, the onus lies on him to prove it. li no custom 
is proved, personal law applies. AIR (Vol 2>) 1930 
Lah 627 : 168 Ind Cas 59L (DB). 

S. 5— Jat not member of village community and 

not following agriculture — Absence oi proof ol 
custom— Alienation, if governed by personal law 
The alienor who was a Jat ol Kalsia State and who, 
in addition to having received a jagir from the State, 
was related to the ruler and claimed descent lrom 
persons who were independent rulers at one time, 
owned a village in entirety in Ferozepore District but 
as his visits to that village were few and far between, 
was not a member of any village community and did 
not follow agriculture as a profession. He mortgaged, 
agricultural land and houses in the District and his 
grandson filed a suit for declaration impeaching the 
alienation on the ground of want of necessity and 
consideration. No evidence was led to show the exis- 
tence of custom in the state restraining a jat ot that 
state from transferring his ancestral propeity : 

Held, that as the plaintiff who was bound to estab- 
lish the custom set up by him failed to prove it, the 
validity of the transaction must be judged by the 
Hindu Law which was the personal law ol the mort- 
gagor and as there was no evidence of; illegality or 
immorality, the transfer did not violate the rule of 
Hindu Law and was binding on the plaintiff. AIK 
(Vol 21) 1934 Lah 296 : 35 P L R 215 : lo Lah 715 : 

153 Ind Cas 862 (DB). 

S. 5— Applicability and scope. . , 

Section 5 provides that custom in the Punjab is the 
first rule of decision in all questions specified therein. 
But it is nowhere laid down that a presumption arises 
in favour of the existence of custom to the exclusion 
of personal law. The section merely prescribes that 
custom shall govern the party in certain matters in 
the first instance but it is for the person relying on a 
rule of custom contrary to his personal law to allege 
and prove it. AIR (Vol 21) 1934 Lah 296 : 35 P L R 
215 : 15 Lah 715 : 153 Ind Cas 862 (DB). 

S. 5— Burden of proof of custom. ( f 

When either party to a suit sets up custom as a 
rule of decision, it lies upon him to prove the custom 
which he seeks to apply; if he fails to do so, cl. >b) of 
S. 5 of the Punjab Laws Act applies, and the rule ot 
decision must be the personal law of the parties sub- 
ject to the other .provisions of the clause. AIK 
(Vol 21) 1934 Lah 296 : 35 P L R 215 : 15 Lah 715 : 
153 Ind Cas 862 (DB). 

S 5— Arains, law applicable to— Onus of proof. 

Under the Act, in all cases it lies upon the person 
asserting that he is ruled in regard to a particular 
matter by custom, to prove that he is so governed, 
and not by personal law and further to prove what 

the particular custom is. , f 

Where the main occupation of the members of a 
family for generations, has been service and not agri- 
culture, the mere fact that the parties are Arains is 
insufficient to establish that they follow custom and 
not. AIR (Vol 18) 1931 Lah 446 : 32 P L R 146 : 13 
Lah 119 : 131 Ind Cas 230 (DB). 

S. 5— Personal law and custom— Applicability. 

In the cases of Hindus and Mahomedans it is 
scarcely correct to speak of customary law as a per- 
sonal law distinct from Hindu and Mahomedan law. 
The so-called customary law means a set of customs 
which have been found generally to govern a large 
number of tribes Hindu as well as Mahomedan in 
the province of (Punjab) in certain matters in super- 
session of their personal law. AIR (Vol 17) 1930 Lah 
764 (FB). 

S. 5 Evidence to disprove custom — Absence of 

instances— If sufficient. 
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Even though there be no evidence of instances, 
still if l lie custom spoken to by the party’s witnesses 
is in accordance with the custom applicable to his 
community according to the manual of the customary 
Law of the district, there is sufficient prima facie 
evidence of the existence of the custom, subject, of 
course, to rel uttal, and the evidence ought not to be 
held insufficient mcrelv for want of instances. A I R 
(Vol 15) l ‘28 P C 201 : 113 l„d Cas 1 : 55 I A 407 : 
49 C L J 38 : 29 P L R 654 : 28 M L \Y 908 : 10 Lah 
86 : 1929 M \V N 5 : 55 M L .1 746. 

S. 5 — Rules of succession. 


In putting custom in the forefront, as the rule of 
succession, the Legislature intended to recognize the 
fact that iri the Punjab and N.-W. I 7 . P. inheritance 
anO the other matters mentioned in the section are 
large ly regulated by a variety of customs which de- 
part from the ordinary rules of Hindu and Mahome- 
tan law. AIR (Vol 15) 1928 P C 294 : 113 Ind Cas 1 : 
10 Lah 86 : 55 LA 407 : 1929 M W N 5 : 49 C L ] 
38 : 29 P L R 654 : 23 M L W 908 : 55 M L J 716. 

■S- 5 — Evidence of custom not satisfactory — . Ap- 


plicability of person il law. 

Although plaintiff themselves rely in their plaint 
on Customary Law, the C ourt should fall hack upon 
the personal law of the parties where evidi nee as to 
custom on both sides is unsatisfactory. AIR (Vol S) 
1 .’21 Lah 180 : 60 Ind Cas 509 : 2 Lah 93 : 3 L L 1 
152 : 97 P I R 1921 (DR). 

S. 5 — Applicability. 

It is the duty of Courts to decide questii us of suc- 
cession on personal law unless a custom had been 

?nni r ,^"’h ich modifies that law. A 1 It (Vol 8) 
1921 Lah 1 < 6 : 95 Ind Cas 413 : 4 L L j 336 (DB). 


S. 5 — Scope of — Custom- Applicability of. 


No presumption in favour of a custom against the 
general or personal law is created by 8. 5 of the Act ; 
it is only when a custom is proved as required by 
!t is ma(]e ,ht! rule of decision. AIR (Vol 4) 
P . 9. 1 ? 1 : 45 Cal 415 : 16 A L J 17 : 4 Pat L W 
2, : 34 M L J 48 : 22 C W N 353 : 23 M L T 117 : 27 

£ HA P L U 1918 : 20 bom L R 523 : 12 S L 

R 104 : 4o I A 10 : 43 Ind Cas 306. 

S. 5— Custom— Proof of. 

The primary rule of decision in cases where a plea 
ol custom is raised, is custom and the custom ought 

upon - AIR < Vo1 4) 1917 Lah 169 : 
156 P W R 1917 : 42 Ind Cas 193. 

* 3. 5 — Residents in town — Personal law Pre- 


sumption. 

A non-agr cultural tribe residing in a town and 
living on Government service, are presumed to follow 
their personal law in matters of inheritance, and the 
onus ol proving any particular cu tom lies on the 
person asserting it. Instances of exclusion of daugh. 
ters by sons, of sisters by brothers and of succession 
ol widows in the absence of sons, do not raise the 
presumption that in all matters, their personal law 

AIR (Vol 2) 1915 1 ah 184 : 3 

Cas 542 (DB/. P L " 1915 : 53 P R 1915 : 27 Ind 

— -S 5 (a) — Conversion to Christianity. 

According to S. 5 (a) custom overrides nationality 
and religion hut if there be no special custom the 
Succession Act governs Hindu converts toChristianity 
ajid the custom adopted by the convert since conver- 
sjoii would determine the succession. Hindu converts 

c ‘° 1101 come within the scope of S. 5 
(b). 36 P R 1909 : 1 Ind Cas 697 (DB). 

— S. 8-A. 

— -S. 8-A (b) — Punjab Descent of Jagirs Act (IV of 
lJUU) — successor to jagir, cannot by his own ipse 
aixit, curtail amount of maintenance payable toother 
members of family under orders of Government. 
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AIR (Vol 24) 1937 Lah 825 : 39 P L R 758 : 170 Ind 
Cas 42 (DR). 

— S. 9. 

-- — 9 . — Hindu marriage — Decree for nullity or 
dissolution Courts competent to grant. 

Per Cornelius J. — Both by reason of its subject- 
matter being special, and because it is of later date, 
the provisions of S. 9 ol the Punjab Laws Act prevail 
as against the Indian Divorce Act. Therefore, a 
decree for nullity in respect of a Hindu marriage can- 
not be granted by the High Court under the Divorce 
Act, but can only be granted by the Courts adminis- 
tering the Hindu Law, i.e., the ordinary civil Courts, 
while a decree for the dissolution may be granted 
cither by these Courts or by a Court acting under the 
,i a ,V v Pw . nverls> Marriage Dissolution Act. 1866. 
A, , K (X °’ 35) 19 4S Bah 126 and 129 : ILR 1947 Lah 
621 : 49 P L R 147 (FB). 

— — S 9 — Pre-emption — Tartly sale and partly ex- 
change. 

'A here transaction is partly a sale and partly an 
exchange and both are inseparably connected. There 
can he no pre-emption. 

I he parties could efFect their purpose so to avoid 
eVVV? ,/A pre-emption. AIR (Vol 2) 1915 Lah 218 : 
3- 1 R 191o : 172 P W R 1915 : 31 Ind Cas 221 (DR). 
— S. 10. 

_ S. 10— Kangra District — Custom— Pre-emption 
ot one c u tom in all villages. 

In the Kangra District the custom of pre-emption 
is uiiiercnt lrom elsewhere and is only allowed in the 
case ol ancestral land and to a person descended lrom 
common ancestor. 1 he presumption of the custom of 
pre-emption being the same in all villages, the person 
setting up a contrary custom must prove it. 42 P W 
R 1909 : 1 Ind Cas 477. 

77 10 and 12 — As amended by Punjab Laws 

(Amendment) Act ll of 1878-Right of pre-emption 

■—Occupancy tenants and other of inferior pos tion 

Member’s connection with land not necessary 

'{he expression “Village Communities” in Punjab 
Act All ol 18 <6, is not used to denote a Village Com- 
munity of the typical sort consisting of members of 
one family or one clan holding the" village lands in 
common and dividing between them the agricultural 
lands according to the custom of the village, but is 
used to denote a body of persons bound together by 
the tie of residence in one and the same village 
amenable to the village customs and subject to the 
adm.ms'fauv 6 control of the village officers. Oecu- 

. ' i I * j I . £ | a village community 

within the meaning of the Act, and so are all persons 

in an inferior position who belong to the village 
though not connected with the land and not entitled 
t° a >*y, ri « nt °* P re emption under the Act. (1903) 7 
C V\ N 498 : 6U C 635 : 30 1 A 89 (PC). 

— S. 12. 

ZTT^: ~ Pre-emption — Custom — Mouza Toki, 

Tahsil INurpur. District Kangra. 

i A^ ie . / ^ e ^ en< ^ an * s * n a pre-emption suit pleaded that 
plaintiff was i; ot an agnate ol the vendors and relied 
upon Government letter, No. 323 dated 22nd April 
186p providing that the* custom of pre-emption is not 
to be presumed in villages of Kangra District, but 
must be proved in each village and that it applied to 
ancestral land and in favour of collaterals. At the 
time of attestation of the YVajib-ul-arz a land-holder 
ol the village was also given the right to pre-empt. 

Held : (1) that there was no general custom ot the 
Kangra District as to pre-emption and the Govern- 
ment letter could not establish any such custom and 
prevail over statute law ; and (2) that the verified and 
attested entry as to custom in the Wajib -ul-arz must 
be accepted as reliable. 44PWR 1909 : 3 Ind Cas 
973 (DB). 
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S. 12— Pre-emption — Wajib-ul-arz providing for 

pre-emption in lavour of ‘yak jaddi’ on y — “lak 
jaddi,” meaning of — Onus of pro f. 

Plaintiffs claimed pre-emption on two grounds : (1) 
that the land in suit was ancestral qua themselves as 
it descended to the vendors from a common anceslor 
and that consequently they as yak jaddis were entitled 
to pre-empt according to the \Vajlb-ul-arz and (2) that 
they were land owners of the village whereas the 
vendee was a mere stranger. 

Held. (1) that the land was not “ancestral,” (2) 
that the term of “yak jaddis” means persons des- 
cended from ancestor who once held t lie land and net 
merely vendor’s agnates, (3) the wajib-ul-arz in this 
case declaring that there was no general custom of pre- 
emption with only one exception in case yak jaddi is 
exhaustive and according to 98 P R 1894 (1‘ B) the 
plaintiffs must prove that the custom was different 
from .wh.it it was stated to be in the wajib-ul-arz and 
that (4) S. 12 applied only in the absence of custom 
but in this case as the Wajib-ul-arz laid down a parti- 
cular custom in favour of Yak Jaddis only, S. 12 does 
not apply. 45PWR 1909 : 3 Ind Cas 663 (DB). 

S. 12 (a) and (b) — Wajib-ul-arz allowing right in 

case of ancestral land. 

Where waiib-ul arz restricted pre-emption to lak 
jaddin and plaintiff had no common ancestor with the 
vendor, mere jointness would not give a right ot pre- 
emption. 43 P W R 1909 : 1 lnd Cas 478 (DB). 

S. 12 — As amended by Punjab Laws (Amend- 
ment Act (XII of 1878), S s . 10 and 12 — Right of pre- 

eruption Occupancy tenants and others of interior 

position Member’s connection with land not 

necessary i . , 

The expression “Village Communities” in Punjab 
Act XII of 1878, is not used to denote a Village 
Community of the typical sort consisting of members 
of one family or one clan holding the village lands in 
dommon and dividing between them the agricultral 
according to the custom of the village, but is used to 
denote a body of persons bound together by the tie ot 
residence in one and the same village amenable to 
the village customs and subject to the administrative 
control ot the village officers- Occupancy tenants are 
members of a village community within the meaning 
of the Act. and so are all persons*in an interior posi- 
tion who belong to the village though not count cted 
with the land and not entitled to any right of pre- 
emption under the Act. (1903) 7 C W N 498 : 30 Cal 
635 (642) : 30 I A 89 (P C). 

— S. 24. 

S. 24 — High Court’s jurisdiction under it— Insol- 
vency jurisdiction under it — S. 24 of Act IN 7 of 1872 
— Power of the Court under it — Order of a Court 
in the Punjab declaring debtors insolvent — Effect of 
such an order — Civil Procedure Code (Act XIV of 
188*), Ch. 20 — Receiver — Transfer of debtor’s 
property — Subsequent order of the High Court ad- 
judicating the debtors insolvent — Vesting order 
made by the High Court — Its effect on the debtor’s 
estate— Oflicial Assignee : 

The Imperial Act, the Indian Insolvent Act (II and 
12 Viet. C. 21), of Parliament conferred upon what 
are now the High Courts in the Presidency towns in 
India, jurisdiction for Insolvency purposes, extending 
over the whole of India, and for many purposes over 
much wider limits. The system of insolvency created 
under the Punjab Laws Act t.IV of 1872) in a series of 
sections beginning with S. 22, was effective only 
within the Punjab. The Insolvent Court at Amritsar 
in the Punj ib, in the presence of four out of the five 
members of a debtor firm, made an order declaring 
them insolvent and requiring them to furnish security 
and to put in lists of property, creditors and debtors. 
Subsequently the High Court of Bombay in its insol- 
vency jurisdiction made an order adjudicating all the 
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members of the said firm insolvent under 11 and 12 
Viet. C. 21 and at the same time a vesting order, 
vesting the property ol the debtors in the Official 
Assignee ol Bombay. 

Held that the Civil Procedure Code (Act MY ot 
1882), Ch tp. 20, had no application and that the pro- 
perty ol the debtors in the Punj ib had not vested in 
the Receiver appointed by the Court at Amritsar. 
Held, also, that under the insolvency system estab- 
lished by 11 and 12 Viet. C 21 the High Court 
unimpeded by any other Court, could effectually ad- 
mini'ter the estate ol the insolvents, including that 
in the Punjab ami when an adjudication was marie by 
the High Court the estate ol the debtors vested in the 
Official Asugnce, and he was to administer it. Held 
that under the Punjab Laws Act (IV of 1872), 8. 24, 
on which the power of the Court at Amritsar depended 
what was merely administration ; that under that Act 
no transfer of property took place; and that the pro- 
perty ot the debtors in the Punjab had not vested in 
that Court so as to exclude the operation of the Bom- 
bay vesting order. (19L0) 20 M L J 432 : 12 Bom L R 
395 : 11 C L J 443 : 5 lnd Cas 273 (275) (t C). 

S s . 24, 27 and 31 - Civil P. C. (1882), S s . 351 

and 354— Insolvent Debtors Act (11 and 12 Victoria, 
Ch. 21) — Insolvency — Vesting order — Effect of — One 
insolvency Court declaring a debtor insolvent — Bars 
further action by another Court — Mixed jurisdiction 
under two enactments — Procedure. 

An order under 8. 24 of Act IV (1872) makes the 
debtor insolvent from the date it was passed, and one 
of the consequences of the order is to vest the pro- 
perty of the debtor in the Court under S. 27 of t lie 
Act. On a declaration of insolvency, the insolvent’s 
property ceases to be his property and becomes the 
property of the Court or of some one appointed by 
the Court, for the benefit ot the creditors, and no sub- 
sequent declaration of insolvency under S. 1 of Act 
11 and 12 Vic., Ch. 21 can affect the property. The 
principle that a prior attachment confers no right 
does not apply to such a case. 

Obiter — An officer having jurisdiction in insolvency 
matters both under Act IV ol 1872 and Act XIV of 
1882 should not mix up the two jurisdictions together 
and proceedings commenced under either of them 
must be finished separately. 6 P L R 1909 : 5 P \V R 
1909 : l Ind Cas 55 (DB). 

— S. 25. . f 

S. 25 — Order under, refusing to discharge insol- 
vent— Appeal. 

An order under S. 2o of the Act refusing to dis- 
charge an insolvent before the estate is fully admi- 
nistered is not n decree and hence not appealable. 85 
P R 1911 : 209 P W R 1911 : 13 Ind Cas 808 (DB). 

Ss. 25 and 31 — Order under S. 25 — Appeal — 

Failure to comply with Rules under S. 31— Effect. 

An order of the Judge of an Insolvency Court under 
S. 25 is not appealable. Failure to comply with R. 30 
of the rules under S. 31 of the Act is not a material 
irregularity. The dischage of the burden of proof on 
the creditor under R. 30 is not a condition precedent 
to proceedings against the insolvent under S. 25. S.25 
is not confined to conduct in contracting debts. It 
covers concealment of account books and false allega- 
tions which go to constitute gross misconduct in 
reference to debts. 64 P R 1911 : 1S7 P W R 1911 : 
12 Ind Cas 867 (DB). 

_ S. 31. 

S. 31 — Rules under if ultra vires. 

The rules under S. 31 of the Act allowing appeal to 
the chief Court from an order refusing to discharge 
an insolvent are ultra vires of the Government. 85 
P R 191 L : 209 P W R 1911 : 13 Ind Cas 808 (DB). 

_S. 43. 

S. 43 — Applicability and scope — Prohibition 

against slaughter of cows — Nature and effect of — 
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Slaughter of cow in place not governed by rules for 
religious purpose — Legality — Taking of beef for use 
of owners — Offence. 

Tiie prohibition in S. 43 of the Punjab I aws Act 
against the slaughter of cows, except such of the 
rules prescribed, applies to the slaughter of cows 
for religious purposes; the prohibition is absolute and 
extends to the whole province, and therefore the 
slaughter of cows even in a village to which the rules 
under the Act have not been extended would be 
illegal. S. 43 would not, however, apply il the beef is 
taken not for sale but for use by the owner or owners 
of the slaughtered animal. (1947) 230 Ind Cas 124 : 
48 Cr L J 522 (DB) (Lah). 

. S. 43 — Interpretation — ‘Slaughter of kine.’ 

The words “slaughter of kine'’ in S. 43 of the Pun- 
jab Laws Act mean slaughter of kine not only for 
commercial but also for religious purposes. 96 Ind Cas 
152 : 7 Lah 507 : 27 Cr L J 888 : 27 P L Tv 791 : AIR 
(Vol 13) 1926 Lah 447 (DB). 

— s . 47. 

Ss. 47 and 50(b) — Possession of buoy. 

The possession of a buoy for use in crossing a river 
is not a punishable offence. 18 P R 1911 Cr: 13 Cr L J 
185 : 13 Ind Cas 1001. 

— S. 51. 

S. 51 — Failure to republish — If invalidates the 

rules. 

The obligation upon the Local Government to re- 
publish the rules under S. 51 is directory and not 
mandatory, and accordingly a failure on„the part of 
the Local Government to carry out that obligation 
does not invalidate the statutory rules. Moreover, it 
is republication which repeals the rules and not the 
failure to republish. 1 he rules are only required to 
be republished when they have been amended or 
altered. S. 51, as it stood originally, has to be read 
with Ss. 43 and 50 of the original Act. 96 Ind Cas 
152 : 7 Lah 507 : 27 Cr L J 888 : 27 P L R 791 : AIR 
(Vol 13) 1926 Lah 447 (DB). 

PUNJAB LIMITATION (ANCESTRAL LAND ALI- 
ENATION) ACT (1 of 1900) 

Starting point — . Suit by reversioner — Surrender 

by widow. 

Where it was contended that the succession did not 
open to the reversioners because of the intervention 
of K, who held widow’s estate, and where the trial 
Judge found as a fact that it K had any interest in 
the estate, she surrendered it in favour of the rever- 
sioners in lieu of Rs. 2 p. m. which completely 
effaced her. 

Held : that K’s existence did not prevent the rever- 
sioners from inheriting the estate and that the rule 
of law prescribed by the Punjab Limitation Act 
governed the suit and the claim was barred bv time. 
120 Ind Cas 598 : AIR (Vol 17) 1930 Lah 9 (DB). 

Collaterals — Basis of right to sue. 

A collateral governed by the customary law of the 
Punjab doe' not derive his right to sue from or through 
his father, but from or through the common ancestor 
who owned the land. 73 Ind Cas 357 : A 1 R (Vol 10) 
1923 Lah 642 (DB). 

Retrospective effect. 

The Punjab Limitation Act (I of 1900) does not 
affect any prescriptive right or title which had ac- 
crued or had been acquired before the Act came into 
operation. A 1 R (Vol 10) 1923 Lah 642 : 73 Ind Cas 
357 (DB). 

Suit to set aside alienations by male proprietor. 

Where the transactions were alienations of ances- 

u l and u by a male proprietor and as alienations 
whether they be regarded as mortgages or as sales, 
time begins to run from the date of the attestation of 
the alienations. Even if Article 144 were held to 
apply, the suits would still be barred as time would 
£>egm to run from the date when the alienees came 


into possession as owners and under Section 9 of the 
Limitation Act would continue to run not only as 
against the original alienors but against all the 
world. AIR (Vol 10) 1923 Lah 133 (DB). 

Applicability — Suit for possession of ancestral 

land, alienated by ancestor. 

An action to recover possession of ancestral land 
alienated by a male proprietor subject to the Cus- 
tomary Law of the Punjab is governed by the pro- 
visions of the Punjab Limitation Act (L900), if the 
death of the alienor, which gives rise to the cause of 
action for a suit for possession, takes place after the 
Act came into force. A l R (Vol 9) 1922 Lah 380 : 67 
Ind Cas 388 : 3 Lah 188 (DB). 

Limitation Act, Art, 140— Land sold under Sec- 
tions 87, 88, 81, Cr. P. C. — Suit for possession. 

If an absconder's land is sold by order of the 
Magistrate under Sections 87 and 88 of the Criminal 
Procedure Code a suit for its possession is governed 
by Art. 140 of the Limitation Act, under which the 
starting point is from the time when the estate falls 
into possession, which means from the date of 
absconder’s death. If the plaintiff is not able to show 
that his suit is brought within 12 years of the 
absconder's death the suit must fail. As is clear from 
ihe schedule to the Punjab Act I of 1900, limitation, 
under the Act is meant for voluntary alienations and 
cannot apply to a sale by order of a Magistrate in the 
absence ol the proprietor under certain sections of 
the Criminal Law. A I R (Vol 9) 1922 Lah 124 : 4 
L L J 59 : 66 Ind Cas 1 (DB). 

Compromise between vendor, vendee and pre- 

emptor to the effect that pre-emptor should take 
over pioperty — Mutation attested by Revenue 
officer — Suit by reversioner to set aside sale. 

A sold certain properties to B and on C threatening 
to pre-empt B, a compromise was effected by which 
it was agreed that C was to pay olf B and take over 
the sale. I he matter was reported to the patwari 
and the Revenue Olficer attested the mutation in 
favour of C. In a suit by the reversioners of A to set 
aside the sale on the ground of no necessity, held 
that the mutation was really a combined one cover- 
ing both the alienations namely that of A to B and of 
B to C, and that therefore the plaintiff’s suit must be 
brought within the period of limitation commencing 
from the date of attestation. A I R (Vol 9) 1922 Lah 
57 : 4 Lah L J 178 : 31 P W R 1922: 77 Ind Cas 274. 

Applicability of — Alienor’s death leaving a 

widow. 

The Act is not applicable where the alienor died 
leaving a widow during whose life-time the rever- 
sioner could not obtain possession of the property 
alienated and it is immaterial whether the alienor 
died before or after the Act came into force. AIR 
(Vol 7) 1920 Lah 435 : 139 P R 1919: 54 Ind Cas 964 
(DB). 

Applicability ’of — Death of alienor after the 

commencement of the Act. 

The Punjab Limitation Act, 1900, is applicable to 
suits, whether for declaration or for possession, pro- 
vided that the alienor has died after the commence- 
ment of the Act. AIR (Vol 6) 1919 Lah 374 : 18 P R 
1919 : 49 Ind Cas 703. 

Suit for recovery of land alienated — Starting 

point. 

Limitation for a suit to recover possession of an- 
cestral land alienated by a male proprietor during his 
life-time, runs primarily from the date on which the 
alienation is attested. The proprietary title of a 
mortgagee arises only when the right of redemption 



— Scope of. 

The Act is confined to alienations by male pro- 
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prietors only. A 1 R (Vol 3) 1913 Lah 144 : 15 P R 
1918 : 198 PWR 1915 : 33 Ind Cas 161 (DB). 

If a pereon’s right to sue subsists when the new 
Act came into force, he is entitled to its benefit. The 
Punjab Limitation Act applies also to a .ale ot the 
equity of redemption by soilless male P r °P r1 ^? 
whose reversioner, can maintain a suit that the sa e 

is not binding on him. AIR l\ol -) 191 o Lah <3 . b 
P L R 1915 : 11 P W R 1915 : 2< Ind Cas 607. 

Suit by a plaintiff who was a minor on date of 

mutation— Limitation Act, S 6 . 

Under the Punjab Limitation Act time runs from 
the date of mutation and where the plain tilt in a 
suit governed by that Act was a minor on that date, 
he can under S. 6 of the Indian Limitation Act, bring 
his claim within 3 Yfars of his m^onty. 

AIR (Vol 1) 1914 Lah 87 : 84 P L R 1914 : 4, P W K 

1914 : 22 Ind Cas 637 (DB). 

—Knowledge of alienation, if necessary. 

In the case of alienations governed by the Act 
time runs from the date of the alienee s getting . into 
possession, and a reversioner s knowledge of aliena- 
tion is immaterial. A I R (Vol 1) 1914 Lah oO : 66 
PWR 1914 : 159 P L R 1914 : 2d Ind Cas 7-4. 

Alienation— Suit by sons or reversioners to con- 
A claim for possession of ancestral property by a 

reversioner on the ground that donees ine being 
extinct, the property reverts to the family of t 
donor, is barred by the Punjab Act (I of 1900), if n 
suit to contest it was brought within 1 - l^ar s “Om 
the date on which the mutation was effected »n 
favour of the donee. 300 PLR 1913 : lo4 P W R 
1913 : 20 Ind Cas 567. 


A t I i?by a t herons' of B to set aside his “‘‘('."of 1°90 0) 
governed by the Punjab Limitation A ( . 0 2 

where B died after the Act came ^to force^ l- 

Applicability — Alienation by sonless proprietor 

_ An tti “l g i e ni«on was openly made and mutation 
published. There had been two settlements giving 

effect to the alienation. f < 

Held, that the alienation was no kept ^ from the 
knowledge of the plaintiff by fraud l. Where an alie 
nation by a sonless male Proprietor took place i 
1888, and mutation was effected at the same time 
suit filed in 1909 by the reversionary heirs repudiat- 
ing the alienation is time-barred. 177 
230 P W R 1912 : 16 Ind Cas 844 (DB). 

Applicability— Alienation by the last male owner 

Suit for possession by collaterals alter wi ' 

d A* person gifted some land to defendants in 

1881 and mutation was effected in 1883. J he cion 
died in 1886, leaving behind a widow and plaint ills 
his collaterals, the widow died 7 months before the 
institution of suit by plaintiffs for possession of t 

81 He 1 d, a that the suit was not S^erned by Puniab 
Limitation Act » P R 1910 s 93 P W R W10 U 1 
PLR 1910 : 7 Ind Cas 476 (DB). 

Suit for possession of ancestral land by rever- 
sioner — Death of alienor before the Act came into 

f °lf the aUenor’s death has taken place after it has 

AOTT4II r- 

ms 

force, and hence the Act does not apply to the case. 


^^n^wf^h h nndel?ArX^lbcL^ 

!“^Yi s s iS? ivj ifte 

12 P W R 1909 : 1 Ind Cas 397. 

Z^Sch. 1— ‘Heir*, meaning— Suit by remote rever- 
sioner for possession — Applicability ot Act. 

The word “heir” in the Schedule to the 1 un)ab 
Limitation Act includes only the next heir after the 
death of the alienor and not a remote reversioner. A 
suit for possession by a remote reversioner of the 
last male holder, whose right to possession did not 
arise till the death of the intervening reversioner is 

not governed by the Act. AIR (Vol 9) D-- Lah 380 . 

64 Ind Cas 67. 

Art. 1 — Starting point— Suit to avoid sale within 

12 years of mutation - If barred. . ... , i 

wB h in t 12 0 r y a ears C ’irom°f 1 h t ° daTe'of 

SKi mutluo^ST in The fact that .ubsequent to 

the sale, pre-emptors were substituted for the on ? i 

nal vendees does not jdfjct y ue o S fi l p n '[ b 453 • 88 
12) 1925 Lah 309 : 7 L L J 82 : 2b P L R 4o3 . 

Ind Cas 80. 

_ ArL 1 ___ Right under Old Act — Article appli- 

“where the period of limitation had not expired 
against the alienations contested when the Punjab 

Limitation Act came into operation. 

Held, the suit was governed by Article 1 ot mat 
Act and not by Article 120 of the nchanLmi.dti.i 
Act. AIR (Vol 9) 1922 Lah 398 : 4 Lah L J -48 (DB). 

Art. 1 — Applicability. 111 

A suit for a declaration that a certain sale-deed 

1909 : 2 Ind Cas 981. 

_ Art. 1 — Alienation— Limitation. 

Where an alienation took place, a suit brought 

« Ivitlrh/time.^P » 

56 P L R 1909 : 2 Ind Cas 962 (DB). 

Ar t 2 ‘Ileir’, meaning — “Son and reversioner 

is not an “heir” until the death of the proprietor— 
Son or reversionor before death of proprietor 

H Article 2, which deals with a suit for possession 
should be read with Art. 1 which deals with a suit 
for a declaratory decree and the word heir used 
in the former Article connotes the same person or 
persons as the expressions “son or reversioner in the 
Fatter article. The word “heir denotes a person 
who succeeds by descent, and as long as a proprietor 
is living he has no heir. The person impeaching his 
alienation and seeking a declaratory decree cannot, 
therefore, be designated by the term heir and is 
consequently described as ‘ son or reversioner It is 
only after the death of the proprietor that the son 
or reversioner” becomes his heir. A l R (\ ol J) U22 
Lah 380 : 3 Lah 188 : 67 Ind Cas 388 (DB). 

Art. 2— Reversioner. 

Suit for recovery of ancestral land after alienor s 
widow. A suit by reversioners for recovery of ances- 
tral land after the death of the alienor s widows is 
not governed by the Punjab Limitation Act, hut by 
Art. 141 of the Limitation Act, notwithstanding that 
thp alienor died after the former Act came into force. 

air (Vol 8 ) 1919 Lah 448 : 95 P B 1918 : 128 P L R 
1918 : 174 PWR 1918 : 47 Ind Cas 977. 

Art. 2 — Suit for possession by customary heir— 

Startirg point — Attestation of mutation — Date ot 
taking physical possession. 
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A mortgaged certain land to B, by duly registered 
deed on the 16'th June 1893; subsequently, B sold his 
mortgage rights to C, by deed of sale, dated 25ih 
January 1898. B never obtained mutation of names 
but on the 18th August 1898, C had mutation effected 
in his favour. A died in 1906. On the 9th March 
1908, A’s minor son, aged six years, sued for posses- 
sion of the land on the ground that the land was 
ancestral, that C took possession under the pretence 
that he was the mortgagee, that no mortgage existed 
in fact and that even if there was any sucn mortgage, 
it was invalid as being neither for consideration nor 
or necessity. 

Held, that the suit is not one for redemption of 
the mortgage of 1893 and that the defendants who 
pleaded the mortgage must establish that fact and 
that the suit was instituted within twelve years from 
the date of the mortgage and was not barred. Under 
the Act the Court before deciding whether a suit is 
barred, has to look, in a case in which at the time 
of alienation, possession is given or agreed to be 
given, first to the date (if any) of the attestation by 
the Revenue Officer in the Register of Mutations, and 
in the absence only of such attestation, to the date of 
alienee’s physical possession of the land alienated. A 
suit which would fall under Art. 2 is in time, if 
brought within 12 years from the date of such attes- 
tation though attestation actually took place 12 years 
after the alienee had taken possession. 48 P R 1911 : 
237 P L R 1911 : 141 P W R 1911 : 11 Ind Cas 7G5. 

PUNJAB LIMITATION (CUSTOM) ACT (1 of 1920) 

Applicability — Alienation by female — Suit to 

challenge by cognate relations or collaterals. 

A suit to challenge alienation of a female by 
daughters or their sons or sisters or their sons or 
other cognate relations or even by collaterals qua 
whom the property is not ancestral is outside the four 
corners of the Punjab Limitation (Custom) Act. AIR 
(Vol 36) 1949 E P 109 : 51 P L R 16 (FB). 

Scope and applicability — “Ancestral immovable 

property” — Meaning of — Property of maternal 
grandfather in hands of daughter or grandso — 
Whether ancestral qua his descendants - Suit by 
such persons to challenge alienation by female 
owners. 

The property of a maternal grandfather in the 
hands of a daughter or of a grandson is not ancestral 
qua his descendants and therefore the Punjab Limi- 
tation (Custom) Act has no application to suits 
brought by such persons to challenge alienations by 
female owners. Further the scope of the Act is 
limited only to those kinds of suits which are brought 
to safeguard rights by collaterals in respect of an- 
cestral immovable property on the rule laid down in 
Art. 59 of Rattigan’s Digest of Customary Law. The 
definition of “ancestral property” given in Expl. I of 
Art. 59 of Rattigan’s Digest of Customary Law is 
the definition in which that expression is used in the 
Act. That definition is in these terms. “Ancestral 

P roperty means as regards sons, property inherited 
rom a direct male ancestor, and, as regards collate- 
rals, property inherited from a common ancestor”. 
32 P R 1895 & 5 Lah 356, Overruled. A I R (Vol 36) 
1949 E P 109 : 51 P L R 16 (FB). 

Scope of — Provisions in schedule not to be read 

subject to provisions of Punjab Custom (Power to 
Contest) Act 2 [II] of 192). 

Provisions of the various articles contained in the 
schedule to the Act are not to be read subject to the 
provisions contained in Punjab Custom (Power to 
Contest) Act, 2 [II 1 of 1920. A I R (Vol 33) 1946 Lah 
272 : 48 Pun L R 45 : 222 Ind Cas 162. 

Scope and applicability. 

The Act relates only to ancestral immovable pro- 
perty and the appointment of heirs by persons who 
follow custom in the Punjab. In order to make it ap- 


plicable, it must be shown that the property in suit 
was ancestral qua the plaintiffs, and until that has 
been shown, tne ordinary rules of limitation as laid 
down in the Indian Limitation Act would apply. AIR 
(Vol 20) 1933 Lah 369 ; 143 Ind Cas 422 (DB). 

. Whether retrospective. 

The Act has no application to the case where the 
alienor had died before the Act came into force and 
rights had already accrued upon his death. AIR 
(Vol 19) 1932 Lah 330 : 33 P L R 193 : 13 Lah 589 : 
137 Ind Cas 236 (DB). 

Applicability — Forfeiture and sale of soldier’s 

property by Government — Suit by reversioners — 
Law applicable. 

Where the property of a person governed by custom 
is forfeited and sold by the Government, a suit for 
recovery of the same by his reversioners is governed 
by Art. 144, Limitation Act and not by the Punjab 
Limitation Act, 1920. The latter Act applies only to 
alienations by the owner himself. 

Where the properties of a soldier who had deserted 
were sold by the Government in 1923 and the rever- 
sioner instituted a suit for possession in 1929 alleg- 
ing that the soldier had not been heard of since 1915 
and the property being ancestral, only his lile estate 
could be sold : 

Held, that the suit was governed by the ordinary 
rule of limitation contained in Art. 144, Limitation 
Act. AIR (Vol 19) 1932 Lah 45 : 33 P L R 237 : 134 
Iud Cas 97. 

Applicability to alienations by females. 

W hen the land is admittedly ancestral the Act 
applies even if it is an alienation made by a female. 
32 PLR 621 : (1932) 135 Ind Cas 505 (DB). 

Applicability — Parties governed by Hindu Law. 

The Act applies exclusively to cases of reversioners 
suing to contest alienations which are invalid under 
the Punjab Customary Law. Where therefore the 
parties are governed by Hindu Law, the provisions of 
the Act are inapplicable. AIR (Vol 17) 1930 Lah 
294 : 120 Ind Cas 610 (DB). 

Setting aside gift — Limitation for suit. 

B gifted certain land to his daughter S who in turn 
sold it to R. B’s reversioner instituted a suit to con- 
test the gift against B and S. The suit was decreed; 
R was not made a party to the suit. Later on, the 
reversioner instituted a second suit against B; S and 
R for declaration that the sale by S to R was invalid. 

Held, that the suit was in effect to set aside the 
gift made by B in favour of S and being brought 
after the period of limitation had expired was time- 
barred. The reversioner was in fact challenging the 
gift by B. The decree in former suit was of no avail 
to the reversioner and R not being made a party to 
the suit, the decree was not binding on R. AIR 
(Vol 17) 1930 Lah 129. 

Suit by minor — Limitation. 

Suit by minor reversioner to contest unnecessary 
alienation, brought at a time, when if brought by 
minor’s lather it would be barred, under Punjab Limi- 
tation Act. I of 1920 is also barred. AIR (Vol 12) 
1925 Lah 24 : 82 Ind Cas 626 : 5 Lah 389 : 6 L L I 
334 (DB). 

— S. 2 

S. 2— Effect — Extension of period of limitation. 

Section 6 really gives an additional period of one 
year to those who were at the time, when the Act 
came into force, entitled to institute suits for decla- 
ration but could he successfully met by a plea of limi- 
tation owing to the repeal of the Act of 1900 and the 
consequent reduction of the limitation by the new 
Act. AIR (Vol 13) 1926 Lah 188 : 92 Ind Cas 294. 
-S. 6 

S. 6 — Alienation includes testamentary disposi- 
tion of property. 
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Where a suit, in substance, is a suit attacking a 
will, it is not open to the plaintiffs by cleverly word- 
ing their plaint to avoid the proper limitation tor the 
suit. A I R (Vol 25) 1938 Lah 15S : 40 V L R 12b : 

I L R (1938) Lah 332 : 178 lnd Cas 285 (DB). 

S 6— Interpretation — “Notwithstanding any- 
thing herein contained’’. , 

The words “notwithstanding anything herein con- 
tained” do not repeal S. 5 in so far as the applicabi- 
lity of the provisions of Ss. 4 to 25 to suits governed 
by S. 6 is concerned. They are intended to govern 
the period of limitation prescribed by the Act, and 
the object of section was to prescribe a maximum 
period of one year after the commencement ol the 
Act for a suit for which the period of limitation had 
commenced to run before the enforcement of the 
Act. A 1 R (Vol 14) 1927 Lah 348 : 8 Lah 711 : J 
L L J 420 : 29 P L R 148 (DB). 

— S. 7 

S. 7— Applicability. 

A person governed by custom made a disposition ot 
ancestral immovable property by a written will on 
31>t August 1925 which was registered on 2nd Sep- 
tember 1925 but his reversioner did not have know- 
ledge of the execution or contents of the will till alter 
the death of the testator in 1935. In 1937, the rever- 
sioner brought a suit lor possession: „ 

Held, that the suit was not barred under 8. 7 
merely because the reversioner had failed to sue tor 
declaration within six years of the registration oi the 
will under Art. 1. AIR (Vol 29) 1942 Lah 114 : 44 
P L R 178 : 1 L R (1942) Lah 364 : 200 lnd Cas 131 

(F B). 

S. 7 - Question, if mixed of law and fact. 

Per Dalip Singh J. — Article 2 as well as S. 7 (a 
refer to a suit lor possession brought on the ground 
that an alienation of such property is not binding on 
the plaintiff according to custom and, therefore, i is 
limited in its scope and does not apply to all suits tor 
possession but only to those suits for possession w nic 
challenge the alienation in question directly. It would 
be a question of mixed fact and law in each case o 
determine whether the suit as iramed should eit ler 
directly, or ol necessary construction be held to be a 
suit for possession on the ground that an alienation 
of the property in suit was not binding on the plain- 
tiff according to custom or whether it should be nek 
not to be such a suit. AIR (Vol' 29) 194- Lah 114 . 
44 P L R 178: 1 L R (1942) Lah 864: 200 lnd Cas 131 
(F B). 

S. 7, Art. 2— Limitation Act, Art. 141. 

Sale by a widow governed by custom — 8uit lor 
possession by collaterals alter widow’s death: 

Held, that the suit was governed, not by Art. 141, 
Limitation Act but by S. 7 Art. 2, Punjab Limitation 
Act. 1LR (1942) Lah 41: 43 P L R 181. 

S- 7 — Where there is right of inheriting, mere 

failure to sue for declaration does not create prescri- 
ptive title. AIR (Vol 22) 1935 Lah 313 (DB). 

S. 7 — Suit based on inheritance alone — Appli- 
cability. 

A suit which is based purely on the right ot in- 
heritance and in which the alienation is set up and 
relied on by the defendant, cannot be considered to 
be a suit on the ground that the alienation is not 
binding on the plaintiff so as to bring it within the 
provisions of S. 7. AIR (Vol 22) 1935 Lah 313 (DB). 

S 7 — Applicability. 

Section 7 applies to suits for possession which are 
not time barred but which are instituted at a time 
when a suit for declaration has already been barred 
by time. AIR (Vol 22) 1935 Lah 313 (DB). 

S. 7 — Scope. . . ‘ , 

The suit contemplated under Art. 1 is one instituted 
during the life time of the alienor. If no such suit is 


instituted during the life time of the alienor, the 
only result is that a suit for possession will not be 
maintainable according to S. 7 (b). AIR (\ ol 22) 193o 
Lah 87 (DB). 

Ss. 7, 8, Art. 2 (b) — Daughter’s suit contesting 

father’s alienation — Limitation. 

A daughter derives her right to succeed irom her 
father and not from the common ancestor and hence 
she cannot he considered to be an ‘ agnate- Not 
being an agnate, she cannot contest the alienations 
of her father from whom she derives her title; where 
the collaterals get a declaratory decree that the 
alienation bv the father shall not affect their rever- 
sionary rights, such a decree cannot enure lor the 
benefit of the daughter she being not one ol the 
reversioners on whose behalf the representative de- 
claratory suit is deemed to be instituted. But assuming 
that she can take advantage under the decree, then 
her suit for possession would be governed by Art, - 
(b). That article prescribes a period ol three years lor 
such a suit and in view of the provisions of 8. i ot the 
Act, the suit should be instituted within one year 
after the Act came into force i.e., before _8t h^ May 
1921. A I R (Vol 21) 1934 Lah . 2o : 16 Lah 2o< : 
PLR 353 and 461: 154 lnd Cas 988 (DB). 

S. 7 — Ancestral land — Widow, alienation by— 

Suit by reversioner— Limitation. 

In case of an alienation by a widow, if the property 
alienated is ancestral properly ol the husband and the 
contesting reversioner, the latter’s suit for declaration 
challenging the alienation is governed for purposes 
of limitation by Punjab Limitation (Custom) Act 
the period for it is 6 years. A I R (\ ol 20) 1 Jo 3 Lah 
945: 34 P L R 929: 146 lnd Cas 350. 

S. 7, Sch. I, Art. 2 (b) -Applicability. 

A soilless J at adopted a boy and made a gil t ot his 
landed property in his favour. The collaterals insti- 
tuted a suit '.for declaration that the adoption was 
invalid, and that the gift was of no effect as far as 
their interest as reversioners was concerned. In 
second appeal, the High Court held that the gift was 
not valid under the Customary Law applicable to the 
parties but declined to go into the question of adop- 
tion as the defendants did not produce a certificate 
regarding the question of adoption Irom the District 
Judge, as required by S. 41 (3), Punjab Courts Act. 
On the death of the proprietor, the reversioners sued 
for possession of the preperties and were met by the 
plea that they had to file a suit for declaration before 
suing for possession: 

Held, that as the plaintiffs had already got a de- 
claration in their favour, both on the question of 
adoption as on that of the gift, it was futile to argue 
that under the provisions of S. 7, it was incumbent 
upon the plaintiffs to bring a suit for a declaration 
and, after obtaining that declaration, to file a suit for 
possession and that the suit was certainly within the 
period prescribed by Art- 2 (b). AIR (Vol 20) 1933 
Lah 824: 147 lnd Cas 270 (DB). 

S. 7 Declaration of invalidity of alienation — 

Subsequent adoption — Suit for posse sion without 
getting rid of adoption, competency of. 

Under S. 7, where a declaratory decree has been 
obtained as to the invalidity of certain alienations 
and an adoption or appointment of an heir subse- 
quently takes place and is set up as a defence to the 
suit for possession based on the declaratory decree, 
such suit is not barred merely because plaintiff has 
not obtained a farther declaratory decree that the 
adoption or appointment is also not binding on him. 
AIR (Vol 19) 1932 Lah 17: 32 P L R 689: 133 lnd Cas 
868 (DB). 

S. 7 (a) — Unless the reversioners succeed in 

getting a declaration that the mortgage is null and 
void and is not binding on them, they cannot take 
possession of the land on the death of the widow 
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without paying off the mortgage charge. AIR (Vol 21) 
1934 Lah 229: 149 Ind Cas 1049 (DB). 

S. 7 (b) — Widow in possession after husband’s 

death— Alleged adopted son applying for mutation — 
Application dismissed — No suit for possession — 
Widow remarrying — Mutation in favour of collateral 
— On appeal mutation in favour of alleged adoptee 
and possession given to him — Suit bv collateral for 
declaration that mutation is ineffectual but beyond 
six years after he knew about adoption: 

Held, that suit could not be regarded as one to set 
aside the alleged appointment of heir. As the alleged 
appointed heir failed to sue for possession within six 
years when his right as alleged adopted son was inter- 
fered with, his right became extract, and as such, the 
collateral’s suit was not barred. AIR (Vol 22) 1935 
Lah 787: ILR (1937) Lah 517: 39 PLR 982: 36 Cr L 
Jour 1161: 160 Ind Cas 1000 (DB). 

— S. 8. 

S. 8 — Scope and effect of — Declaratory decree 

obtained by one of the reversioners — If enures for the 
benefit of other reversioners whose right to impeach 
the alienation has become barred. 

Where a declaratory decree is once obtained by a 
reversioner, that will enure for the benefit of even 
the reversioners whose right to impeach the aliena- 
tion has become barred. AIR (Vol 35) 1948 E P 5: 50 
PLR 61. 

S. 8— Object. 

The whole object of S. 8 Is to give the benefit of a 
declaratory decree to those descendants of the com- 
mon ancestors who would eventually inherit his 
estate when succession opens out. It may be that that 
person who inherits is a very remote reversioner and 
was not in existence at all within even 20 years of 
the decree, yet he is entitled to the benefit of that 
decree because the suit brought by the presumptive 
reversioner is to be considered to have been brought 
in a representative capacity and not for his own be- 
nefit. AIR (Vol 32) 1945 Lah 76: 47 PLR 65 (FB). 

S. 8— Words “all persons entitled to impeach the 

alienation” are descriptive of the word “rever- 
sioner” as understood in customary law. 

The phrase “All persons entitled to impeach the 
alienation” as used in S. 8, is not synonymous with 
the phrase “persons who successfully could institute 
a suit to impeach the alienation.” The words used 
are descriptive of all persons who have, in law, a 
substantive right to question alienation of ancestral 
property by its holder for the time being and this 
phraseology seems to have been employed so as to 
exclude those who, under custom, have no such 
power to contest alienation, that is, female heirs, and 
they were excluded on the ground that though they 
had a right to inherit, they had no right to impeach 
alienation of a male proprietor. These words were 
intended to be descriptive of the words “reversioner” 
as understood in customary law meaning all these 
males who claim through male and can say that the 
land is ancestral qua them. AIR (Vol 32) 1945 Lah 76: 
47 P L R 65 (FB). 

S. 8— Scope. 

Section 8 does not lay ' down any new rule. It 
merely gives statutory recognition tolthe long settled 
rule of custom that the right to control an alienation 
is not co-extensive with the right to succeed and that 
a declaratory decree enures for the benefit of those 
persons only who themselves have the right to con- 
trol the alienor’s alienations of ancestral property. A 
declaratory decree setting aside alienation obtained 
long before 1920 by the male collateral of a person 
governed by Customary law would not enure for the 
benefit of his widow, who, though entitled to succeed, 
is herself not entitled to challenge the alienation. 
AIR (Vol 24) 1937 Lah 636 : 39 P L R 577 : ILR 
(1939) Lah 331: 173 Ind Cas 529 (DB). 


S. 8 — ‘Entitled to impeach the alienation, * 

meaning of. 

From the words “entitled to impeach the aliena- 
tion” used in S. 8, the Legislature intended to in- 
clude those persons only who possessed in praesenti 
any right to challenge the alienation and to exclude 
those who either possessed no such title or having 
possessed it, had lost it by their own act or by the 
operation of law. Aright once lost cannot be regained 
and any decree obtained by those whose right sub- 
sists cannot entitle those who have lost their right to 
obtain possession on the basis of that decree. By no 
stretch of language, therefore, can the word “enti- 
tled” be taken to include tb ce whose title is not 
alive. In its ordinary grammatical sense also, the 
word “entitled” is not equivalent to “were entitled” 
or ‘had been entitled” or “may have been entitled.” 
AIR (Vol 22) 1935 Lah 391: 38 P L R 252: 17 Lah 20: 
161 Ind Cas 369 (DB). 

— Sch. 

Sch. — Article contained in — If to bo read sub- 
ject to Punjab Custom (Power to Contest) Act II of 
1920. 

The contention that the provisions of the Schedule 
to Act I of 1920 have to be read along with the pro- 
visions of Act II of 1920 or that Act I of 1920 would 
have no application where Act II of 1920 has no 
application, cannot be accepted. AIR (Vol 33) 1946 
Lah 272 : 48 P L R 43 : 222 Ind Cas 162. 

— Art. 1. 

See also S. 7 and Art. 2. 

Arts. 1, 2 — Sansi Jat — Gujranwala District — Suit 

to set aside alienation by ancestor — Act, if applies — 
Terminus a quo explained — After-born reversioner, 
suit by, not in conjunction with existing reversioner, 
to challenge alienation. 

Ordinarily Punjab Limitation (Custom) Act governs 
a suit by a Sansi Jat of Gujranwala District challeng- 
ing the alienation by his ancestor. Article 1 comes 
into play if a suit is for a declaration and Art. 2 if it 
is for possession. The terminus a quo in both cases is 
the same, i. e., if the alienation is by a registered 
deed, the date of registration of such deed and if the 
alienation is not by a registered deed, the date on 
which an entry in the Register of Mutations is attes- 
ted if any such entry is made or the date on which 
the alienee takes physical possession of the whole or 
any part of the property alienated, if no such entry 
is made, and in all other cases, the date on which the 
alienation comes to the knowledge of the plaintiff. 

[The rules of interpretation of statutes and terminus 
a quo explained.] 

To every suit instituted in a Court of Law, the 
proper article of limitation no doubt applies but in 
the suit of an after born reversioner, limitation would 
be judged from the point of view of the rightful 
claimant, whose existence at the material time 
enables him to raise the suit. The existence of a 
reversioner with a subsisting right does affect the 
question of limitation and the limitation for an after- 
born son suing under the Punjab Customary Law on 
his own account and not in conjunction with any 
existing reversioner to challenge an alienation made 
by his father or a previous male-holder is the same 
as laid down in Art. 1 or Art. 2, Punjab Limitation 
(Custom) Act as the case may be, for the reversioner 
in existence at the time of the alienation. AIR 
(Vol 30) 1943 Lah 281 : I L R (1944) Lah 287 : 45 
PLR 345 : 209 Ind Cas 257 (FB). 

Art. 1 — Per Full Bench — The word “deed** in 

Art. 1 (Firstly), Punjab Limitation (Custom) Act 

Art. 1 is not synonymous with the word “document * 
and does not include will. 

In ordinary language, ‘deed* and ‘document’ are 
not synonymous terms. ‘Document’ is much wider 
in scope and means “something written, inscribed. 
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etc. which furnishes evidence or information upon 
any ’subject.” “Deed,” on the other hand, is a formal 
document of a non-testamentavy character, capable 
of delivery, which purports or operates to create, 
declare, confirm, assign, limit or extinguish some 
right, title or interest. Thus, while every ‘ deed is 
a ^document’, every 'document’ is not_a deed . A l R 
(Vol 24) 1937 Lah 79S : 175 Ind Cas on. Overruled; 

A I R (Vcl 29) 1942 Lah 114 : 44 P L R 173 : 1 L R 
(1942) Lah 364 : 200 Ind Cas 131 (FB). 

Art. 1— -Applicability of, to suits against subse- 
quent transferees. . . , , . 

Article 1 is obviously intended to apply only to 
Suits brought by a reversioner against the original 
alienor and not to suits against subsequent trans- 
ferees. A claim against the subsequent transferee is 
governed by Art. 120, Limitation Act, 1901 and the 
time begins to run only from i the date o : the ■subse- 
quent transfer. AIR (Vol 31) 1944 Lah 1 
Ind Cas 165 (FB), Overruled ; AIR (Vol -8) 1J41 
Lah 304 ; 43 P L R 419 : 19o Ind Cas 592. 

Art 1— An alienation of ancestral property can- 
not be challenged by a descendant who did not exist 
on the date of the alienation* A I it (Vol 20) UoJ 
Lah 290 : 42 P L R 237 : 183 Ind Cas 451 IDB). 

Art. 1— Scope. „ , ... . . 

The suit contemplated under Art. 1 is oue msti* 
tuted during the life-time of the alienor. If no suit is 
instituted during the life-fime of the a l*e nor, a suit 
for possession will not be maintainable according to 

S * Plaintiffs* were in possession of the property and 
the vendees were never in possession of the same. 
When an order of the mutation in favour of the 
vendees was passed, plaintiffs filed a suit for declara- 
tion that they were owners : , 

Held, that Art. 1 did not bar their suit. A I R (\ ol 

22) 1935 Lah 87 (DB). 

Arts 1 2— Transfer by widow not merely of her 
. . V . .i - _i i..*« octalp concurrence 
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a rrc i z, i laujivA " _ 

life estate but the absolute estate "> lh “' ,c “ rr ™ C * 
of next reversioner- Suit to set aside transler-Law 

aP When le a widow under Punjab Customary Law 
transferred not only her life interest but made over 
the properties themselves with the ' in( ‘ s P u j^ 

currence of the next reverstoner the transfer is an 

•alienation’ within the meaning of ^ r {f' Lht within 
a suit to set aside the transfer must be brough w.Unn 

the special period of limitation provided in he Act 

even with the assumption that a mere tra “ st ^ y 
the widow of her life-estate in ancestral property 

would not be within the purview of this j 

AIR (Vol 21) 1934 PC 43: 66 MLJ 61. 1934 MV\ w i • 
38 CWN 235 : 59 CLJ 1 : 148 Ind Cas 5ol. 

Art. 1 Scope of-Suit instituted after death of 

alienor-Applicability of the article. 

Under the Act, an 'alienation includes a testa- 
mentary disposition of property and Art. 1 layS ^° WI £ 
that a suit for a declaration that an alienation ot 
ancestral immovable property shall ^t be h^ding 
nn the plaintiff after the death of the alienor must 
i instituted within six years of the date ol registra- 
when t^e aitenation is mode by a registered 

deed. The article applies even if 1933 

after the death of the alienor. A 1 K v< n zvi; 

Lah 686 : 34 P L R 261 : 146 Ind Cas 1069. . 

^^b^wmrnmihy which ‘LnXhTs'und in 
three™ equal "sharesT hfs widows, his widowed 

vide^that' Nshould lllccMd “he widows, «Lwere 

H^- *d tT 102 « UI 'in^q’s'iheVlai’ntiffs! 1 who were "the 
H died in 1924 In P s „ it f or a declaration 

fhat r5 the e will could not affect their reversionary 
rights after the death of the two widows . 


Held, that the suit was in reality a suit (or declara- 
tion that the will was wholly inoperative and could 
not affect the reversioners alter l ho death ol the 
alienor ; it was, therefore, governed by Pu j ib Act 
(l of 1920) and was time-banc 1. A l R (\ ol IM 1031 
Lah 702 : 32 V L R 556 : 13 Lah 22 : 134 1 m 1 C is 
1040 (DB). 

Art. 1 — Starting point — Gift of ancestral pro- 
perty by widow— Suit by collaterals— Limitation. 

On June 1916, S applied to palwari to make ail 
ntrv ol oral gilt of land by her in favour ol her 
adopL d son. In November, 1916 the gil t was so 
entered into patwari's register and on -8th December 
1916 mutation in respect ther. of was sanctioned by 
the Assistant Collector. Later on the Collector pass- 
ed an order authorising the \-sistant Collector to re- 
view his order and the latter recorded ail order 
refusing sanction. S thereupon appealed from the 
order which was restored. On 2 s th August 1 '2 > the 

collaterals ol S's husband brought a suit challenging 

the alienation. ...... 

Held that the suit was barred by limitation. I he 

period of limitation began to run from 28th Decem- 
ber 1916 when the mutation was effected though the 
gift was made earlier. The period having once begun 
to run, the subsequent infructuous proceedings taken 
by the Collector could not have the sc Feet o stopping. 
AIR (Vol 17) 1930 Lali 632 : ol P L R 2SI (DB). 

— Art. 1 Unregistered will — -Limitation. 

Where the will is unregistered the starting point 
of limitation is the date of mutation. lA I R t Vol 16) 
I909 Lah 819 : 30 P L R 443 : 11 L L J 2 Jo : II L L 

J 4S7. 

Art 1— Applicability — Suit by heirs of testator 

for declaration that mutation on the basis of will is 

The question of th * particular law ol limitation ap- 
plicable to the case must depend on the form of the 
suit and the relief claimed and not ou what might be 
ultimate effect of the relief claimed if it is granted 

by the Court. , , , . . 1 • it 

A person bequeathed his ancestral immoveable 

property and mutation of names in the revenue re- 
cords was made after testators death. Heirs ot the 
testator sued for declaration that the mutation 0.1 the 
basis of the will was wrong and the same did not 

affect their rights. , 

Held that Art. I would not govern the case inas- 
much as the relief claimed was not declaration that 
the alfenatton was not binding. A 1 R (Vol 16) 1929 
Lah 208 : 114 Ind Cas 437 : 30 P L R 27 

Art 1 _ Article 1 applies only to ^uits instituted 
during the life time of the alienor. AIR (Vol 16) 1929 
Lah 208 : 114 Ind Cas 437 : 30 P L R 27. 

.Art. 1 Suit for declaration of invalidity of 

alienation by widow — Limitation. 

A widow made an oral gift ol her deceased hus- 
band’s property. The gift w.is recorded by a mutation 
order sanctioned by the Assistant Collector on the 
28th December 1916 On the 3rd March 1917 the 
Collector passed an order authorizing the Assistant 
Collector to review his sanctioning order and on the 
6th March 1917 the latter recorded an order refusing 
to sanction the mutation. The widow and the donee 
appealed, and on the 27th September 1917 the Com- 
missioner reversed the order dated the 3rd March 
1917 and restored the original order of the Assistant 
Collector dated the 28th December 1916. 

Held that the time or declaratory suit began to 
run from the original attestation and subsequent exe- 
cutive action bv the revenue authorities could not 
suspend plaintiff’s rights. A l R (Vol 13) 1926 Lah 
572 : 95 Ind Cas 609 8 L L J 327 : 27 P L R 702. 

Art. 1 (c) — Alienation, if includes testamentary- 

disposition— No mutation on its basis — Time, when 
begins to run. 
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Under the Act, “alienation” includes any testa- 
mentary disposition of property. When alienation is 
not made by means of a registered deed, and no 
mutation on the basis of the will is entered in the 
register of mutation, the time begins to run from the 
date on which the alienation came to the knowledge 
of the plaintiffs. Where, therefore, the plaintiffs 
came to know of the existence of the wills on 17th 
February 19L6, a suit instituted in 1926 is barred bv 
time. AIR (Vol 21) 1934 Lah 913 : 155 Ind Cas 1104 
(DB). 

— Art. 2. 

See also Punjab Limitation (Custom) Act, 1920, 
S. 7 and Art. 1. 


Art. 2 — Applicability — Suit for possession by 

reversioners against transferees from original alienees 
from last male holder. 

Article 2 applies to suits for possession of ancestral 
immovable property on the ground that the alie- 
nation is not binding on the plaintiff according to 
custom. It prescribes a period of three years if a 
declaratory decreedias been obtained, the time runs 
from the date on which the right to sue accrues. The 
words “original alienees” or subsequent transferees” 
do not occur in the article. The subsequent trans- 
ferees from the original alienees stand or fall with 
the alienees. If the original alienation cannot be 
attacked by the plaintiff, the subsequent transfers 
will stand. If, however, the original alienation can 
be attacked, the subsequent transfers will be invali- 
dated. 

In other words, whenever the subsequent trans- 
ferees are sued, the original alienation has got to be 
attacked by the plaintiff. The suit against the subse- 
quent transferees, therefore, is in effect a suit for pos- 
session of immovable property on the ground that 
original alienation, and in consequence, the subse- 
quent transfer, is not binding on the plaintiff accord- 
ing to custom. Such a case clearly falls within the 
express wording of Art. 2. 


Where the subsequent transferees were not made 
parties to the suit by the reversioners against the ori- 
ginal donees the finding in that suit that the alie- 
nation was invalid cannot bind the subsequent trans- 
ferees and in the subsequent suit for possession by 
the reversioners against the subsequent transferees, it 
would be incumbent upon the reversioners again to 
establish the invalidity of the original alienation. 
The limitation for such suit would be governed by 
Art. 2, the basic cause of action being the original 
alienation and not the subsequent transfer by the ori- 
ginal donees : A l R 1941 Lah 304 : 195 Ind Cas 592, 
Overruled. A I R (Vol 31) 1944 Lah 214 : ILR (1944) 
Lah 55 : 213 Ind Cas 165 (FB). 

Art. 2 — Will by widow of last male holder in 

favour of daughter — Suit for possession by collaterals 
of last male-holder on ground that will according tc 
custom was invalid : 

Held, that the suit was governed by Art. 2 A I R 
1942 Lah 114 : 200 Ind Cas 131 (F B), Overruled 
A I R (Vol 24) 1937 Lah 798 : 40 P L R 35 : 175 Ind 
Cas 577. 


Art 2— Sale of right to succeed to childless mah 
proprietor— Validity — Suit to set aside sale— Limi 
tation. 

A reversioner entitled to succeed to the property o' 
a childless male-proprietor on the death of the lattei 
cannot, during the latter’s life-time, transfer hi- 
Tight to succeed so as to invest the transferee with t 
right to sue. Such a right to succeed is not immov- 
able property within the meauing of the Punjab Lim 
(Custom) Act. AIR (Vol 18) 1931 Lah 375 : 32 P L F 
301 : 131 Ind Cas 91 (DB). / * 

Art. 2 — Suit by collateral for recovery of pro 

perty — Limitation — Starting point. 

The right to ue for the recovery of possession oi 


the property belonging to a collateral accrues upon 
the latter’s death and tne period of limitation begins 
to run from the date of his death and not from the 
date on which the plaintiff comes to know of the 
death. The interpretation to be placed on the expres- 
sion ‘when the right to sue accrues’ in Art. 120, 
Limitation Act, depends, to a great extent, on the 
particular class of cases to which the article is sought 
to be applied. AIR (Vol 18) 1931 Lah 238 : 12 L 13 : 
32 P L R 219 : 131 Ind Cas 298 (DB). 

Art. 2 — Applicability — Assignee from alienee. 

Article (2) applies even where the suit is brought 
not by the alienee but by the assignee from him. AIR 
(Vol 17) 1930 Lah 747 (DB). 


Art. 2 — Allegation of wrongful possession — 

Reversioners in suit for possession, alleging wrongful 
possession only — Article applicable. 

Where in a suit for possession, the reversioners do 
not, in the plaint, admit or seek to set aside any 
alienation made by the deceased Mahomedan widow 
in favour of the alienee, hut simply allege wrongful 
possession by him Art. 2 of the Schedule annexed to 
the Punjab Limitation (Custom) Act (1920) does uot 
govern limitation. The general rule of limitation con- 
tained in Limitation Act, Art. 141, applies. A I R 
(Vol 17) 1930 Lah 111 : 11 L L J 465 : 1930 Cr C 95. 

Art. 2 — Death of vendor — Suit for possession by 

collateral of vendor — Limitation — Burden of proof. 

Where in a suit for possession by the collateral of a 
vendor on the ground that sale was invalid, the 
plaintilfi alleges the death of the vendor giving him 
cause of action it is for him to show that his suit is 
within three years of the vendor’s death : it is not 
enough to prove that the vendor is dead. AIR (Vol 14) 
1927 Lah 284 : 100 Ind Cas 833. 


—Art. 2 — Suit for possession — Alienation of ances- 
tral property — Limitation. 

In the case of an alienation of ancestral immovable 
property, a suit for possession on the ground that the 
alienation is not binding on the plaintiff, must be 
brought within three years from the death of the 
alienor where a declaratory decree has already been 
obtained and the alienor has not left a widow surviv- 
ing him. The fact, that the plaintiff had no right to 
sue beeause some of the nearer reversioners were 
alive, will not stop time from running against him. 
AIR (Vol 13) 1926 Lah 599 : 95 Ind Cas 739 


———Art. 2 (b) — Alienation by two or more persons— 
Right to sue When arises. 

Article 2 (b) of the Punlab Limitation (Custom) 
Act treats the entire property as one entity and the 
alienation as a single cause of action and where the 
alienor or alienors, if there were more than one, have 
died, a right to sue for the pessession of the entire 
property in terms of the declaratory decree arises for 
j h , ^ ^ * in ? e on,y vv t len the' last of the alienors has 
Till then the suit for the whole of the property 
could not be maintained and consequently the right 
to sue could not be said to have arisen. AIR (Vol 35) 
1948 Lah 159. 

Art. 2 (b) — Alienation of ancestral property — 

Suit for possession -Limitation. 

The limitation allowed by the Act for the posses- 
sion of ancestral property, which has been ali^rtScC 
and the alienation of which is challenged as bind- 
ing on the plaintiff according to custom is \ipee years 
from the date on which the right to sue accrues. AIR 
(Vol 20) 1933 Lah 845 : 35 P L R 85 : 147 Ind Cas 
260 (DB). 

— Art. 3. 

Art. 3 — Suit to declare invalidity of adoption 

Adoption deed registered — Limitation — Terminus a 
quo— Plaintiff’s knowledge or adoption — Onus. 

Under Art. 3 of the Punjab Limitation (Custom) 
Act, the date of registration of a deed of adoption 
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cannot be regarded as the terminus a quo for the pur- 
pose of limitation for a suit for a declaration that an 
alleged adoption is invalid, ns the mere fact of regis- 
tration of a deed of adoption cannot be held to be 
constructive notice to the plaintdf. 11 the suit is not 
prima facie barred by time, the onus is upon the 
defendant to prove that the plaintiff had knowledge 
of the adoption more than six years before the suit. 
AIR (Vol 36) 1949 E P 156. 

Art. 3— Suit for declaration that alleged appoint- 
ment is invalid must be brought within six years 
from the date of knowle Ige ol alleged appointment. 

AIR (Vol 22) 1935 Lah 83 (DB). 

— Art. 4. . . . . 

Art. 4 -Suit by collateral for possession against 

adopted son after death of nearer collateral. 

A person died in 1919 and his ancestral property 
was mutated in favour of the defendant as his 
adopted son in Ju'y, 1922. A collateral instituted a 
suit for possession of this land in October, lVJ2v alleg- 
ing that there was a nearer collateral on the death ot 
the owner and that he died only within 6 years ot 

Held! that the suit was governed by Art. 4 under 
which time began to run against all the reversioners 
when the land was mutated in favour of the adopted 
son when presumably the collaterals must be deemed 
to have knowledge of the adoption and the: suit w as, 
therefore, barred. A 1 R (Vol 19) 1932 Lah 4o7 : 33 
P L R 949 : 137 lnd Cas 844. 

Art. 4 (b)— Applicability. 

Article 4 (b) does not apply to property which is not 
ancestral as it deals exclusively with suits for posses- 
sion of ancestral immovable property. A 1 (vol — 0 
1935 Lah 662 : 159 hid Cas 1030 (DB). 

H^Arf. 6 _ Scope of— Failure to sue within time— 
Effect— Right if extinguishe l— Limitation Act, b. 

See AIR (Vol 36) 1949 E P 414. 

Art. 6 — Suit by adopted son of occupancy 

tenant, K, for possession of occupancy rights - 
Mutation effected on K’s death in name of J, 
widow ol K’s predeceised son — Plaintiff keeping 
silent for over six years — Mutation J he ^ eafte ^ 
effected in favour of landlord-defendants on J s 
re-marriage — Suit filed within one year of such 

mutation— If barred by limitation. 

On the death of an occupancy tenant K, in LJ-J, 
the plaintiff claiming to be his adopted son asked 
for a mutation of these rights to be effected m his 
favour. This was opposed by J, the widow of a pre- 
deceased son of K, and the revenue authorities 
ordered mutation to be effected ui her favour m 
1930, disregarding the provisions ot b. bJ oiine 
Punjab Tenancy Act. The plaintiff took :no steps to 
have the mistake rectified. The landlord-delei.da 
were not parties to this dispute between J and the 
plaintiff. J re-married in 1939 and mutation was 
effected in favour of the landlords in September 
1939, in spite of the plaintiff’s opposition. I ne plain- 
tiff thereupon brought a suit in May 1940, for the 
recovery of possession of the occupancy r »g» ts * 
well as for a declaration that he was e !' tl r ed J" 
recover this property as an adopted son and that the 
occupancy rights had not been extinguished under 
S. 59 of the Punjab Tenancy Act. 

Held, that no fresh tenancy could be held to have 
come into existence in 1930, and that the effect of 
the decision of the revenue authorities in ordering 
mutation in favour of J was not that he occupancy 
rights were extinguished but that the plaintiff s rig t 
was although wrongly, postponed to that ot J. who 
must be deemed to have continued the occupancy 
rights in the land in suit as an heir of K. But when 

she re-married and transferred them to the defen- 
dant-landlords and thus tried to extinguish them 
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altogether, the position became an entirely different 
one. Had she been in possession ol any oilier immov- 
able property belonging to K legally, liis reversioners 
would have been entitled to oust her on lo r re- 
marriage. And there is no reason why the plaintiff 
should not he able so to do on the assumption that 
he was K's adopted son under the Iliuhl Law and 
thus his nearest reversioner, being a line il descen- 
dant within the meaning of S. 59 of tlw Punjab 
Tenancy Act. On J’> re-marriage, her rights ceased 
to exist and the plaintiff’s suit to recover them irom 
the landlord -defendants is based on a fresh cause ol 
action which accrued to him on a mutation having 
been effected in their favour in 193 ). As the suit was 
instituted within a vear of the transfer to the defen- 
dant-landlords. it cannot be held to have been birred 
bv limitation umL*r Art. b ol the Punjab Limitation 
(Custom) Act. AIR (Vol 33) 1946 Lah 272 : 43 P L R 
45 : 222 lnd Cas 162. 

Art. 6 -Ancestral property— Meaning of. 


The word ancestral property has not been defined 
in the Act and in the absence of any demotion the 
ordinary dictionary meaning is to be given to it. II 
the rights on the basis ol which the plaintiff was 
bringing the suit happened to belong to Ins lather, 
they would be ancestral qua him and would, there- 
fore, come within the ambit of Col. 1 ol Art. b. AIR 
(Vol 33) 1946 Lah 272 : 48 Pun L R 45 : 222 lnd Cas 

162. 

Art- 6 — Applicability -Article applies to plain- 
tiff's and not to defendants— Defendant not to prove 
ancestral nature of property. 

If Art. 6 has to be applied, the property must bo 
found to be ancestral property before the provisions 
of the article can be attracted. Obviously 'he article 
can apply only to plaintiffs and not to defendants. 
Therefore, it cannot be contended that the article 
will not apply as long as the property was not proved 
to have been the ancestral property of the defendant. 
AIR (Vol 33) 1946 Lah 272 : 43 Pun L R 45 . -22 

lnd Cas 162. 

PUNJAB LOANS LIMITATION ACT (1 of 1901) 

Sin -le bond — Limitation Act, Art. 60 — Bond 

executed by two promisors— Limitation. 

A suit was instituted on 26th May 1919 for money 
due on a bond dated the 10th May 1913 . The plaint 
alleged that the bond had been executed by k as 
principal and by G as surety and the prayer was for 
a decree against K and the property of G in the 
hands of S, sou of G. The trial Court decreed the suit 
but in appeal the point of limitation was decided 
against plaintiff and the suit dismissed as against S 
Second appeal was preferred from the decision. I he 
terms of the bond were rather obscure and the lower 
Appellate Court having given no finding on the 
interpretation of the instrument, the High Court m 
Second Appeal assumed that the bond was signed by 
both K and G as principal debtor and surety. 

Held, that the Article applicable was Art. 66 the 
suit being certainly one on a single bond executed by 
two persons with a day speemed lor payment and 
that the suit was in time as the period ol three years 
under Art. 66 is extended to six years by the Punjab 
Loans Limitation Act. AIR (Vol 11) 1924 Lah 534 : 

76 lnd Cas 150 (DB). 

—Art. 16 

Art. 16 — -Instalment bond— Applicability. 

In Punjab a suit on a bond payable by instalments 
and containing a clause that on default on two instal- 
ments the whole should be due is governed by Art. 
16 of the Punjab Loans Limitation (1934) ami not 
Art 75 of the Limitation Act of 1908. AIR (Vol 3) 
1921 Lah 280 : 3 L L J 522 (DB). 
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— Art. 57 

Art. 57 — Mutual account — What is — Article 

applicable. 

The plaintiffs_sued the defendants on accounts, 
claiming Rs. 1,450. The suit was instituted on the 
30th of August 1018. The accounts showed a balance 
struck of Rs. 361-6-0 in favour of the plaintiffs on the 
20th May 1913. Thereafter the accounts continued 
for another year and ended with a total in favour of 
the plaintiffs of Rs. 832-9-0. No second balance was 
struck formally. Interest at 1 per cent, per mensem 
was claimed bringing the amount in suit up to 
Rs. 1,450 : 

Held, that the article applicable was Art. 57 for 
which the period is six years under the Punjab Loans 
Limitation Act of 1904, the balance being an ac- 
knowledgment starting fresh period of limitation 
under S. 19 of Act IX of 190S. An account is mutual 
when there are transactions on each side creating 
independent obligations on the other, and. where 
the transactions create obligations on one side only, 
those on the other being merely complete or partial 
discharges of such obligations, the account is not 
mutual. AIR (Vol 10) 1923 Lah 636 : 79 Ind Cas 998 
(DB). 

Art. 57’ — Balance due on mutual, open and 

current account— Article applicable. 

Where the balance claimed is due on a mutual, 
open and current account and there have l>een 
reciprocal demands between the parlies, the suit is 
governed by Article 85 ol the First Schedule of the 
Limitation Act and not by Article 57 of the Punjab 
Loans Limitation Act. In order to bring the case 
within the latter aiticle the plaintiffs have to make 
out that the claim was for money payable for money 
lent. A mere striking of balance is no evidence of a 
new contract. A l R (Vol 9) 1922 Lah 188 : 4 L L 1 
217 : 62 Ind Cas 898 (DB). 

PUNJAB LOANS LIMITATION REPEALING ACT 

(3 of 1923) 

— S. 5 

■ S. 5 — Effect — Effect on S. 19, Limitation Act. 

The period of two years within which a suit can 
be instituted under S. 5 of the Punjab Act III of 1923 
is the period pn scribed for the suit within the mean- 
ing of S. 19 ol the Limitation Act. The effect of S. 5 
is to extend the period by two years if the suit is 
within lime or the date the Act came into force. 
AIR (Vol 17) 1930 Lah 978. 

S. 5 — “Period prescribed for the suits”, mean- 
ing of. 

The period within which a suit could be instituted 
if the "period prescribed for the suit” within the 
meaning of S. 19, Lim. Act. Therefore the period 
of two years within which a suit could be filed under 
S. 5, Punjab Act 3 of 1923 is the “period prescribed 
lor the suit" within the meaning ol S. 19, Lim. Act. 

On 17th May 1921 A signed a balance in favour 
ol B for an amount due and on 7th June 1924 lie 
acknowledged his liability under that balance. B 
instituted a suit for recovery of the amount on 9th 
March 1927 : 

Held, that the suit was within time. S. 5, Punjab 
Act 3 of 1923, prevented the suit from being barred 
by time lor two years fiom the date on which the 
Act came into force and therefore the right to sue 
being alive on 7th June 1924, when the liability 
was acknowledged, the acknowledgment extended 
the time by virtue of S. 19, Lim. Act, by three years 
from its date. AIR (Vol 17) 1930 Lah 978. 

S. 5 — The effect of the Loan Limitation Repeal- 
ing Act (3 of 1923; is to fix the period of limitation 
for suits falling within the purview of the Punjab 


Loan Limitation Act,'-T904, and the Repealing Act- 
1923, and the last date on which the suit could 
have been instituted was 15th June 1925 and not 
15th June 1923. AIR 1929 Lah 877 (2), Reversed. 
AIR (Vol 17) 1930 Lah 503 (DB). 

PUNJAB MINOR CANALS ACT (3 of 1905) 

— S. 10. 

S. 10 — Setting fire to reeds — Authority o£ 

Collector. 

Section 10 of the Act does not authorize the Collec- 
tor to enter upon the property of private individuals 
and to set fire to plants or trees growing thereon in 
order to facilitate the deposit of soil or silt excavated, 
from the canal bed. Therefore, an officer doing any 
of the above acts cannot be said to be acting in the 
discharge ot his duty as a public servant within 
S. 332, Penal Code. A 1 R (Vol 14) 192 7 Lah 706 : 9 
Lah L J 424 : 28 Cri L J 993 : 105 Ind Cas 817. 

— S. 43. 

S. 43 — Mortgage with possession of right in. 

channel included in Sch. I — Suit for redemption — 
Applicability — Defendant must prove that civil 
Courts have no jurisdiction 

In a suit by the mortgagor for the redemption of 
his right in certain water channel included in Sch. I 
of the P unj.tb Minor Canals Act, mortgaged with 
possession with the mortgagee, dispute is not essen- 
tially one regarding the mutual rights of the plain- 
tills and defendants to the ownership or to the use 
of the water ol the canal. The dispute is not such as 
is contemplated by S. 43. It is for the d. fendants to 
establish that the case is taken out of the cognizance 
of the civil Courts by a special Act for all cases of 
the civil nature are triable by *the ordinary civil 
Courts unless a special Act bars the jurisdiction of 
the civil Courts. A I R (Vol 30) 1943 Pesh 86 : 210 
Ind Cas 137. 

Ss. 43, 70 — Suit for damages for wrongful con- 
version of water : 

Held, that the civil Court cannot take cognizance 
of the question even incidentally though the claim as 
laid in the plaint is within its cognizance. Such a suit 
comes under S. 43 and the jurisdiction of the civil 
Court is excluded by S. 60. In such a case, the civil 
Court should return the plaint to the plaintiff for pre- 
sentation to Collector who alone has jurisdiction to 
try it. A I R (Vol 23) 1936 Pesh 136 (DB). 

— — ?s. "iS* 60 — Dispute regarding rights and liabili- 
ties in respect of ownership, etc., of scheduled canal 
— Procedure — Jurisdiction. 

1 he procedure to be adopted in case of disputes 
regarding rights and liabilities in respect of the 
ownership, construction, use or maintenance of a 
scheduled canal or watercourse is given in S. 43 and 
jurisdiction of a civil Court in connection with such 
matters is excluded by S. 60. AIR (Vol 23) 1936 Pesh 
74 : 161 Ind Cas 874. 

— — Ss. 43, 60 — Applicability — Considerations — En- 
quiry as to source of water in watercourse. 

In order to discover whether a watercourse is 
covered by the Act, all that is necessary is to ascer- 
tain from whence the water comes and whether that 
source has been scheduled as a canal. The question 
whether it is covered by the Act is one not affected 
by any recognition or mention of it in the Settlement 
Records but is one to be determined solely by ascer- 
taining whence the water in this channel comes. 

There is no legal bar to the inquiry, a s to the 
source from which the water of a particular water- 
course is derived, being made by either a Revenue or 
a civil Court. AIR (Vol 23) 1936 Pesh 74 : 161 Ind 
Cas 874. 
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Ss. 6 ) and 67 — Order of Collector granting per- 
mission for construction of water mill — Appeal to 
Revenue and Divisional Commissioner — T. utter for- 
warding it to Revenue Minister — Order by Revenue 
Minister revoking Collector's order — Whether order 
of Provincial Government — Suit challenging legality 
of order — Jurisdiction of civil Court — Civil P. C., 

S. 9. 

The Collector granted permission to a certain 
person to construct a water mill. Some residents of 
the village filed an appeal against the order of the 
Collector to the Revenue and Divisional Commis- 
sioner who forwarded the case to the Revenue 
Minister. The latter revoked the permission granted 
by the Collector. Challenging the legality of the 
order of revocation, the plaintiff sued tor a declara- 
tion that he was not bound by it and also sought a 
perpetual injunction to be issued to restrain the 
Provincial Government demolishing the mill : 

Held, (1) that there was no law authorising an 
appeal to the Revenue and Divisional Commissioner 
in cases like this nor was the latter authorised to send 
appeals to the Provincial Government for orders; 

(2) that even if the order of the Collector could be 
cancelled by the Provincial Government, there was 
as a master of fact no such order in this case as the 
Minister as such was not the Provincial Government 
and that the-functions of the Minister were confined 
under S. 50 of the Government of India Act to aiding 
and advising the Governor, and the Minister himself 
could issue no order under his own authority; 

(3) that the case was governed by S. 9, Civil P. C., 
and the civil Court had jurisdiction to take cogni- 
zance of the suit. AIR (Vol 36) 1949 Pesh 4. 

PUNJAB MUNICIPAL ACCOUNT CODE 

Servant holding substantive appointment. 

Under the Punjab Municipal Account Code, every 
servant who holds a substantive appointment is enti- 
tled to the benefit of the Provident Fund and every 
person who holds a substantive appointment comes 
within the letter of that rule even though he is ap- 
pointed on probation. AIR (Vol 25) 1938 Lah _82 : 
178 Ind Cas 153 (DB). 

<1 2. 

S. 72— Octroi. 

Under S.72 of the Municipal Accounts Code rebates 
for octroi paying goods are recoverable though octroi 
dues have not been paid thereon. 2 P R 19L0 Cr : 11 
Cri L J 87 ; 23 PW R 1919 Cr : 109 P L R 1909 : 4 
Ind Cas 951 (DB). 

PUNJAB MUNICIPAL ACT (20 of 1891) 

Committee’s powers— Const ruction. 

The powers conferred on the Municipal Committees 
ought to be strictly construed as they are an inter- 
ference for the public good with the ordinary rights 
and privileges of the public. 1 he Committee there- 
fore ought to exercise these extraordinary powers 
strictly in accordance with law and procedure. 130 
P L R 1911 : 91 P W R 1911 : 56 P R 1911 : 9 Ind Cas 

889 (DB). 

§ 2. 

S. 2 (2) — Rules under S. 154 (j) of Act XIII of 

1884. 

Rules made under S. 154 (j) of Act XIII of 1884 by 

the Lieutenant Governor are still in force by virtue 

of S. 2 (2). 118 P L R 1911 : 38 P R 1911 : 97 P W R 
1911 : 9 Ind Cas 1000 (DB). 

g gg 

Is. 38 Notice— Declaratory suit against Munici- 
pal Committee, if necessary. . 

No notice of one month under S. 38 is necessary 
for bringing against a Municipal Committee a suit 
for declaration as to ownership of a plot of land . AIK 
(Vol 1) 1914 Lah 271 : 1 P W R 1914= 24 P L R 1914: 
32 P R 1914 : 23 Ind Cas 317. 


S. 3S — Notice — Purpose of the law. 


The purpose of the law is that a Municipal Com- 
mittee should have reasonable time l > answer claims 
made against it, and so the date ol the presentation 
oi a plaint in its final amended stage may be looked 
to.it it satisfies the provision of S. 38. 110 P L R 
1911 : 9 Ind Cas 844 (DB). 

— S. 42. 

S. 42— Water-tax — Liability. 

Under S. 4 1 water-tax is liable to be levied on 
buildings and lands so situated as to derive benefit 
from the works as thev stand and not on lands which 
may be benefited i! lurthcr connections were made. 

A notification sanctioned the imposition of water-tax 
on the rents of all houses and buildings “500 ft. Iroin 
the public water-main”: 

Held, that the expression referred to the 'public 
water-mains from which water can be drawn and not 
public water-mains absolutely closed and from which 
no one can benefit as it stands. 206 P W R 1012 : 15 
P L R 1913 : 42 P R 1913 : 17 Ind Cas 149 (DB). 

S. 42 — Octroi duty — Power to levy. 

It is beyond the power of a Committee to levy 
octroi duty upon goods which were already outside 
the octroi zone, but were brought after extension of 
the “octroi” limits within the zone. Such goods can- 
not be said to have been brought within the octroi 
limits for consumption or use therein” within the 
meaning of S. 42 of the Act. 2 P R 1910 Cr : 11 Cri 
L J 87 : 23 P W R 1909 Cr : 109 P L R 1909 : 4 Ind 
Cas 951 (DB). 

S. 42 (1) (A) (a) (i) — Where under a contract bet- 
ween owner and occupier a sum oi Rs. 1000 was pay- 
able by the latter for use and occupation of a house 
lor a year and Rs. 900 out of it were described as 
rent and Rs. 100 as recouping the owner for the 
house-tax payable by the Municipality : 

Held, that the l annual value on which house-tax 
was recoverable was Rs 1,000. 

When Municipal taxes are payable by tenants to 
landlord, the Municipal Committee will levy house- 
tax of 10 per c nt. on the gross annual rent or annual 
value. 46 P R 1910: 154 P L R 1910: 76 P W R 1910: 

6 Ind Cas 725 (DB). 

— S 52. 

Ss. 52 ancl 201 — Claimable. 

On an application by a Municipal Committee under 
S. 201 for the recovery of any arrears ol any tax, the 
Magistrate, must satisfy himself, that the said Com- 
mittee is legally constituted and that the amount is 
“claimable” as a tax or assessment; the word “due” 
is distinguishable from “Claimable”. 2 P R 1910 Cr : 
11 Cri L J 87 : 23 P W R 1909 : 109 P L R 1909 : 4 
Ind Cas 951 (DB). 

_ S. 56. 

S. '6 l g) — Scope— Trees not provided by Munici- 
pality-Municipality, power. 

Section 56 (g) does not apply to trees not provided 
by the Municipality itself. A Municipality can re- 
move or plant trees; because it has full control over 
the sanitation and general management of the 
Municipal area, but cannot sell to make profit out of 
the trees which do not belong to it. AIR (Vol 4) 1917 
Lah 45 : 39 P W R 1917 : 38 Ind Cas 93. 

S. 92. 

S. 92 — Punjab Municipal Act (3 of 1911), Ss. 189 

and 193 — Sanction. 

If no reply is given to a notice given to a Munici- 
pality for erecting, re-erecting or repairing a house 
within six weeks from the date of service such 
silence amounts to an irrevocable sanction of the 
Municipality. 52 P W R 1913 : 122 P L R 1913 : 19 
Ind Cas 781. 

Ss. 92 and 95— Municipal Committee’s powers. 

A Municipal Committee can order the removal of 
a building or a portion thereof only under Ss. 92 and 
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95, under the former when the building is new, under 
the latter when it is desired to remove projections or 
structures overhanging, projecting into, or encroach- 
ing on the street. 130 P e, R 1911 : 91 P W R 1911 : 
59 P R 1911 : 9 lnd Cas 8S9 (DB). 

Ss. 92 (4), 145 — S. 92 is not to be read into the 

bye laws framed under it. 

Failure to comply with the first part of sub-s. (4) of 
S. 92 of the Act does not of itself make a person cri- 
minally liable for the infringement of any bye-law 
framed by the Municipal Committee, under S. 92; 
the Committee can only issue a notice calling upon 
him to alter or demolish the building. 13 P R 19U9 
Cr : 11 Cri L J 63 : 4 lnd Cas 861 (DB). 

_S. 94. 

S 94 (a) and (e) — Superstructure on old Chatta 

— Material alteration 

The replacing of an old by a new superstructure, 
upon an old chatta or bridge over a lane is a material 
alteration within cl. (a) of S. 94 of the Act and affi cts 
the security of the old buildii g within el. te) of the 
section. I he Committee acts intra vir s if it requires 
the removal of such new superstructure erected with- 
out its permission. 17S PL K 1912: 210 P YV R 1912 : 
15 lnd Cas 658. 

— S. 120. 

Ss. 120 (a) and 120 (c) — Notice. 

Where the construction oi a drainage system is 
authorised by S. 120 'a) of the Act. the omission to 
give notice as prescribed by S. 120 (c) does not affect 
the applicability of Art. 2, Limitation Act (1877). 72 
P R 1909 : 112 P W R 1909 : 108 P L R 1909 : 2 lnd 
Cas 819 (DB). 

— S. 153. 

S- 153 (li) (ii) — By-law 18 — Construction — Ap- 
pointment of agent without notification. 

Under bye-law 18. the agent shall be he'd to be 
appointed when the owner has duly notified the 
same in writing to the Engineer Secretary and no 
agent can he recognised as an agent unless and until 
his appointment is so notified. Failure to notify ren- 
ders the owner liable to the penalty provided in 
cl. (4) of the bye-law. 21 P R (Cr) 1911 : 51 P W R 
(Cr) 1911 : 13 Cri L J 193 : 14 lnd Cas 193. 

— S. 195. 

S. 195 — Erection of building — Notice to demo- 
lish — Injunction. 

Plaintiff constructed a Chabutra in contravention 
of the sanction of the Municipality and the Munici- 
pality ordered its demolition. Plaintiff sued for an 
injunction urging that his plan was more advantage- 
ous to the public than would be the building as 
sanctioned, but this was negatived : 

Meld, that no second app> al lay in the case. The 
Court could not go into the question of advantage to 
the public. AIR (Vol 2) 1915 Lah 119 : 107 P L R 
1915 : 67 P W R 1915 : 29 lnd Cas 766. 

—S. 201. 

S. 201 — Arrears of rent not recoverable through 

a Magistrate. 

The claims for arrears of rent which are not for 
any arrears of tax, fee, or money claimable under the 
Act, cannot be realized through a Magistrate under 
S. 201 9 P YV R 1909 (Cr) : 10 Cri L J 353 : 3 lnd 
Cas 638. 

— S. 204. 

S. 204 — Discretion of Magistrate — Complaint 

not addressed to Magistrate. 

The discretion ot a Magistrate, in charge of a 
district, which he can exercise under S. 204 is not 
fettered by the manner in which his predecessors 
have in the past exercised that discretion. A petition 
presented to the District Magistrate, and acted upon 
by him, is a complaint within S. 204 though it may 
not be addressed to him. 28P L R 1910 : 11 Cri L J 
590 : 8 lnd Ca« 223. 
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PUNJAB MUNICIPAL ACT (3 of 1911) 

§ 3 ^ 

S. 3 (2)— Wall detached from house — If a ‘ build- 
ing.” 

A wall would fall within the definition of “build- 
ing” whether it forms part of a house or is detached 
from it. AIR (Y r ol 34) 1947 Lah 256 : 231 lnd Cas 
20 : 49 P L R 32. 

S. 3 (2) — Building — Movable wooden shed. 

A wooden shed ol dimensions 10 ft. x 8 ft. x 8 ft. 
roofed by tin sheeting and used for sleeping purposes 
at night was held to he a “building” though mounted 
on wheels and permitted it to be moved from one 
part of the site, on which it stood, to another. AIR 
(Vol 12) 1925 Lah 252 : 5 Lah 543 : 26 Cr L J 539 : 
85 lnd Cas 379. 

S. 3 (5) — Re-erection of building — Change in 

nature or dimension or form of building — Whether 
necessary. 

No change in the nature or dimension or form of 
the building is necessary to bring it within the defini- 
tion of re-erection of a building. The use of a new 
material is not necessary to bring it within the pur- 
view of that definition. AIR (Vol 34) 1947 Lah 256 : 
231 lnd Cas 20 : 49 P L R 32. 

S. 3 (5) — “Erect or re-erect” — Re-roofing — If 

amounts to. 

Section 3 (5) of the Punjab Municipal Act is not 
exhaustive ol the various forms of erecting and re- 
erecting and some constructions not expressly men- 
tioned in the definition may be covered by the ex- 
pression “erect or re-erect any building,” mere re- 
roofing would not amount to erecting or re-erecting 
as defined in S. 3 (5) except when the premises are 
materially altered or enlarged. AIR (Vol 34) 1947 
Lah 172 : 226 lnd Cas 425. 

S. 3 (5) — The term “erection” implies causing to 

stand upright. Repairing the walls of a shed and 
putting thereon iron corrugated roof prima facie does 
not come within the words “begun, erected or re- 
erected.” Nor does it amount to material alteration 
within the meaning of S. 3 (5) (a). AIR (Vol 23) 1930 
Lah 702 : 37 Cr L J 935 (2) : 38 P L K 886 : 164 lnd 
Cas 368. 

S 3 (5)— Act XX of 1891— S. 92— Building with- 
out Municipal sanction — Notice of demolition — Ad- 
dition. 

Plaintiff asked permission to build a saiban, the 
plan showing light gaps between the supports of the 
roof. The plaintiff subsequently made additions by 
filling the-e gaps with doors and windows. The 
Municipality gave notice to demolish the additions. 
In a suit for an injunction restraining the Munici- 
pality from demolishing the additions. Held, that 
the notice was not illegal, as the opening of doors 
and windows constituted a material alteration of the 
building within S. 3 (5) (a) of the Act. AIR (Vol 2) 
1915 Lah 452 : 58 P L R 1915 : 49 P YV R 1915 : 28 
lnd Cas 341. 

S. 3 (5) (a)— Sanction for studio — Wooden parti- 
tions constructed dividing it into three portions and 
let out as shops. 

The petitioner obtained the sanction of the Munici- 
pal Committee, to er. ct a building. An agreement 
was executed by him with the Municipal Committee 
that he would use the building as a studio and for no 
other purpose. As originally constructed, the build- 
ing was in accordance with the sanction. Subse- 
quently, however, the petitioner put in wooden parti- 
tions which divided it into three portions which 
were let out as shops : 

Held, that they were not merely temporary erec- 
tions and fell within S 3 (5) (a) as being a material 
alteration to the building. AIR (Vol 22) 1935 Lah 
445 : 37 P L R 173 : 37 Cr L J 72 : 159 lnd Cas 369. 
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Ss. 3 (13) (a), (b\ 175 —Lease of public street — 

Lessee allowed to build chabutra thereon — Sue, if 
still a public street. 

Where the Municipal Committee leases out a por- 
tion of the public street ami allows the lessee to 
build a chabutra thereon, the site under the chabutra 
ceases to be a portion of the public street and the 
Municipal Committee has no power to issue notice 
under S. 175 lor demolishing the chabutra. All! 
(Vol 27) 1940 Lab 261 : 42 P L 11 690 : lbO 1ml Cas 

531. 

S. 3 (13) (a), Proviso — Site in dispute, held 

“street’’ — Proviso, held did not apply. 

Where the site in dispute had always been in use 
of the residents of the mohalla as an open space or a 
common courtyard and the members ot the public 
have been passing through it without let or hindrance 
by the owner thereof, the site is a street as denned 
in S. 3 (13). cl. (a)- In such a case when there is no 
evidence to show that the owneis of the site or their 
predecessors-i n-interest have ever excluded any per- 
son from having ingress or egress from the site pro- 
viso to S. 3 (13), cl. (a) has no application. A l 11 
(Vol 25) 1938 Lah 619 : 40 P L 11 477 : 181 Ind Cas 

151. 

■S. 3 (13) (a) — Passage not accessible — No street 
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15 P W 11 1918 Cr 


or lane. , , . , . i f 

It is expressly laid down by the legislature that a 

street shall not include any part of a vacant space 
which the occupier of any such building has a rignt 
at all hours to prevent all other persons from using 
as aforesaid. Where therefore the occupiers ot a 
building can by shutting the gate prevent all persons 
from having access to a passage, the passage cannot 
be held to be a street, nor can it be called a lane. 
AIR (Vol 17) 1930 Lah 547 : 31 P L R 193 : 12- Ind 
Cas 564 (DB). 

S. 3 (13) (a)— ‘Lane’— Meaning. . , 

The word ‘ lane” is not defined in the Punjab 
Municipal Act but it signifies anatjow road °f street. 
AIR (Vol 17) 1930 Lah 547 : bl P L R 193 . 12- Ind 

Cas 564 (DB). # . , 

-S. 3 (13) a) — Accessible to public — ‘Meaning. 
Accessible to the public" does not mean mere y 


Access iuic iu viiw f * T o 

physical access apart from right of access. A I 
(Vol 11) 1924 Lah 393 : 71 Ind Cas /75. 

S 3 (13) (a) — “Accessible to the public” means 

op.n to all the public in lact whether by r'gW» 
permission. AIR (Vol 10) 1923 Lah 417 : 73 Ind Las 

725 (DB). . . 

s. 3 (13) (a)— Lane— Meaning — Projection over 

street — Permission ot Committee. > t i „ r 

A lane which is accessible to the public, whether 

^Section^lQ^'relers ‘only ^‘buildings' to be erected 

172 that a person is. not entitled 
to build the balcony without the permission ot the 
Committee. The Committee has full power to with- 
hold permission for the building of ^stmeture that 
will project over a street, and a Civil Court has no 
jurisdiction to interfere m such a matter. AIR (\ ol 9) 
19^2 Lah 41 : 68 Ind Cas 675. 

Ss> 3 ( 13 ) (a), 175 and 219-Street — Obstruction 

Old Latrine— Conviction for keeping. 

Unless it is proved that the site on which the pro- 
jection or obstruction stands is part of a street with- 
in S. 13 (a) of the Act, Section 175 of the Act wil 
not justify the Municipal Committee in calling upon 
a person to remove a latrine. Where, the petitioner 
^convicted under S. 219 of the Act and ordered to 
demolish a latrine which had stood for 6 j years 
situated in a street close to the house aud it appeared 
that the latrine had been all along treated as private 
property, the conviction could not stand. AIR ( 


1918 Lah 328 : 60 P L B 1918 
19 Cr L J 23 1 : 1-1 hid Cas 46. 

S. 3 (13) (b)— Public street built and maintained 

by Municipality — No agreeme.il that shea should 
not he ome a public street - Right <»l use hy pm he. 

Where the pavement ot the short L cm mil out 
with tho express consent ol the all. ge 1 proprietors 
ami there is no agivem. nt that the street should not 
thereby beco ne a public street and where it h is been 
levelled, paved, inet.dlcd, channelled, sownv.l and 
repaired out of Municipal funds, such stree t cones 
within tho purview ol the definition ol public stieeL 
This being so, one im mlv r ol the public cannot pre- 
vent the other member from having a right o way 
o er it. The ownership ol the soil may possibly re- 
main in some members b t they have no right to 
prevent the others from using the strict as such. 
air (Vol 21) 1934 Lah 936 : 151 bid < 'as l >. 

s 3 (13) (b)— “Public street”— Dedication —V vi- 

deuce of user - Road through private market — 

License to trading public. . 

In determining the question whether a road through 
a private property is a public highway, though not 
expressly dedicated to the public, it is of crucial im- 
portance to distinguish between evidence showing an 
intention to dedicate to the public generally and evi- 
dence showing that visitors to or traders with ten- 
ants who.e shops abut on the road, have by 
sioo, a right of passage. The l rivy Council held that 
having regard to the evidence m the case and the 
previous conduct of the Municipality, the road m 
question was not a public street within S. 3 j. sub-sec- 
tion (13) of the Punjab Municipal Act. AIR (J" <> 

i q on p c 43 • 1 I. all 117 : 1 P W R 1920 : lo l L R 
lolS 3S M L J 455 = 11 L W 579 : IS A L j 46S : 22 
Bom L R 563 : U P L R (P C) 87 : 23 M L T 1 : 06 

Ind Cas 1. 

S. 3 (13) (b)— Public Street. 

Where plaintiff’s predecessors built a market on a 
plot of land, and let it out to shoopkeepers and lelt 
an open space between the shops to be med as tho- 
roughfare, this open space is a P^bhe place wdhm 

S 3 (13) (b). A I R (Vol 3) 1916 Lah —3 : 108 I R 
1916 : 146 P W R 1916 : 35 bid Cas 458 (DB). 

S. 3 (l >) (h)— Public Street — Limited access of 

public to a private place -Effect of. . . 

A limited access hy the public to a private place 
does not operate to convert it into a public street. 

A private sarai let to tenants had its gateways 
broken down. The Municipality cannot interfere 
with the proprietor’s setting them up A 1 (Vo 3) 
1916 Lah 214 : 109 P R 1916 : 14o P W R 1916 : 130 
P L R 1916 : 35 Ind Cas 355 (DB). 

S 1 2. 

lSs. 12 and 24 and S. 240, Rules under, notified 

by Government of Delhi, Part VIII R. 3 and Part 
XIII — Term “election”— Meaning of — XV ords and 

Ph Th S eterm “election” in Ss. 12 and 24 embraces the 
whole procedure whereby an “elected member is 
returned whether or not it be found necessary to take 
a poll. Hence, the rejection of a .nomination paper 
even in a case where a candidate is elected without 
contest is a matter arising in the course of an election 
within the meaning of Part XIII. AIR (Vol 33) 194o 
Lah 85 : 47 Pun L R 94 (DB). 

§ 

lSs. 13 (2), (3), 14 (c) - Members continuing in 

office after three years under S. 13 (3) — Validity ot 

acts of Committee. . 

Where the period of throe years from the last gene- 
ral election of members expired on 19th March 1921. 
but under the provisions of S. 13 (3) the e jected and 
nominated members remained in office till 17th May 
1 Q 0 1 on which date the Chief Commissioner puoli- 
shed’ under S. 14 (c), the names of the persons ap- 
pointed to fill the vacated seats : 
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Held, that there was nothing in the subject or con- 
text of the Municipal Act repugnant to the applica- 
tion of the provisions in S. 13 (3) to more than one 
outgoing member, and the procedure was not illegal 
or against the spirit of the Act. A I R (Vol 19; 1932 
Lah 26 : 33 P L R 83 : 134 Ind Cas 113 (DB). 

— S. IS. 

S. 1 S— Construction — Person competent to take 

proceedings. 

Section 18 must be read subject to the provisions 
of S. 238 (2), Government of India Act. When a 
Municipal Committee has been superseded, the per- 
son competent to take proceedings is the adminis- 
* ra tp r . He should take the proceedings in the name 
of the committee but the defect in this respect is one 
of formal character which can be cured by amend- 
ment. A I R (Vol 29) 1942 F C 14 : 23 PLT 304 : 8 
B R 586 : 1942 OWN 297 : 44 P L R 284 : (1944) 2 
M L J 1 : 1942 M W N 393 : I L R (1942) Kar (F C) 
34 Sup : 46 C W N F C 69 : 55 L W 765 : 1942 A W 

g J : 76 C L J 286 : ILR (1944) Lah 373 : (1942) 
F C R 31 : 199 liul Cas 331. 

— — Ss. 18, 56 (g), 169 (g) — Powers of disposal of 
Municipality. 

Municipalities can exercise no powers but those 
conferred on them by the Act by which they are 
constituted, or such as are necessary to the exercise 
oi their corporate powers, the performance of their 
corporate duties, and the accomplishment of the pur- 
poses of their association. 

c T i h o er ~ c is , P ro / V k sion in the Act other than in 
as. 18, 56 (g), 169 (g) giving the Committee other 
powers of disposal in respect of a public street or 

allowing it to contract with respect to its rights in 
public streets. 

Where, by an agreement, the Committee acknow- 
ledged the ma iks to be the owners of the land ad- 
f^cent to the public streets and that they would have 
rights to recover customary dues called “haq buha” 
(door tax) and it was further stipulated that if the 
Municipal Committee leased a portion of a public 
street or in any other way transferred it for conside- 
ration, the maliks would be entitled to a half share 
ot the proceeds and that the Committee would have 
no power to transfer any part of the public streets or 
thoroughfares without consideration unless the maliks 
agreed, etc. : 

Held, that the agreement in question was null and 
void and ultra vires of the powers ot the Committee 
AIR (Vol 23) 1936 Lah 296 : 163 Ind Cas 372. 

— S. 19. 

— — S. 19 — Under S. 19, every officer or servant em- 
ployed by the Committee is deemed to be a public 
?f, rv . a £^ within meanin g of S. 21, Penal Code. A I R 
52°(DB) 1938 Lah 440 : 40 p L K 693 : 181 Ind Cas 

— S. 33. 

S. 33 — Notified Area Committee delegatin'* 

power to Secretary by general resolution to institute 
su *t Act, if ultra vires — Ratification. 

A Notified Area Committee cannot delegate its 

ltS , Secretar y l, V a general resolution with- 

Smfc i ^ nC u l i 0 ?. ny Pabular case to institute Civil 
Suits on its behalf. 1 he Committee is controlled by 

the statute and cannot exercise any function which it 
is not authorized to do under the statute and as the 
Act does not empower it to do so, its action will be 
ultra vires. It being an illegal act it cannot be lega- 
lised subsequently as ratification is of no avail in 
ill°S e i ° a S ?d ^ h ere the original act was ab initio 

Lah 345 : 17 Ulh 35:33 

S. 33— Powers under S. 152— If can be delegat- 



•? S * 33 o£ th ® Act the committee can- 
not delegate its powers under S. 152 of the Municipal 


Act. Over and above this the second class Committee 
cannot delegate any of its powers to the President 
without the previous sanction of the Commissioner, 
and similarly the first class Committee without the 
sanction of the Local Government. Where no such 
sanction is ever obtained for delegating such powers 
to the President a nolice issued by the latter cannot 
be held as legal. AIR (Vol 11) 1924 Lah 80 : 74 Ind 
Cas 433 : 4 Lah 120 : 5 L L J 522 : 24 Cr L J 769. 

— S. 35. 

S. 35— The filing of an appeal cannot fall within 

S. 35. A I R (Vol 30) 1943 Lah 318 : 45 P L R 365 : 
211 Ind Cas 353 (DB). 

— S. 37. 

Ss. 37 and 171 (4) — Applicability of S. 37. 

The act under S. 37 must be that of the committee 
or after its supersession, that of the Administrator 
but if no act had been done by the committee or the 
Administrator and no notice had been issued under 
their orders, S. 37 can have no application. Hence, 
when no resolution was passed or decision made by 
the Municipal Committee or the Administrator under 
S. 171 (4) and no notice was issued under their orders 
under S. 171 (4) and the notice under S. 171 (4) was 
issued by the Executive Olficer on his own initiative. 
S. 37 cannot apply. A I R iVol 31) 1944 Lah 56 : 45 
P L R 405 : 211 Ind Cas 510. 

— S. 41. 

— — S. 41— “Unfit”, meaning of. 

The word ‘unfit’ in S. 41 does not refer to the 
absence ot professional qualifications. A I R (Vol 25) 
1938 Lah 282 : 178 Ind Cas 153 (DB). 

— S. 46. 

Ss. 46 and 56 — Leasing public street for private 

purpose— Authority of Municipality. 

The Municipal Committee cannot give any person 
permission to deposit goods for sale on any public 

^ carln ?t ,lease any portion of a public street. 
When a street is vested in a Municipal Council, such 
vesting does not transfer to the Municipal authority, 
the rights of the owner in the site or soil over which 
the street exists. It does not own the soil but it has 
the exclusive right to manage and control the surface 
of the soil and so much of the soil below and of the 
space above the surface as is necessary to enable it to 
adequately maintain the street as a street. The Muni- 
cipal Committee cannot use a public street otherwise 
than as a public street and it has no right to interfere 
with the enjoyment of the right of way by the public 
by letting out a portion of.it to a particular individual 
for private purposes. AIR (Vol 10) 1923 Lah 272 : 73 
Ind Cas 292 : 5 L L J 26. 

— S. 47. 

Ss. 47, 4S — Accused held came within mischief 

covered by S. 48 — S. 47, held afforded no defence. 

The accused was a member of the Municipal Com- 
mittee and was also a partner in a partnership busi- 
ness concerned with making bricks. He was also 
employed as a clerk at a monthly wage in the firm. 
The partnership firm sold bricks to the Municipal 
Committee. The bill for these bricks was sent out by 
the accused and was addressed to the President, 
Municipal Committee, and was actually signed by 
the accused, not as a clerk b it as a contractor. The 
money was paid to the accused and a receipt was 
issued to the Secretary, Municipal Committee by the 
accused : 

Held, that the accused voluntarily rendered him- 
self interested in the contracts for the sale of bricks 
between the partnership firm and the Municipality 
an ^ bence, came within the mischief covered by 
S. 4S, Punjab Municipal Act and must be deemed to 
be guilty of an offence under S. 168, Penal Code. 
Section 47 of the Municipal Act afforded no defence 
to the accused. AIR (Vol 31) 1944 Lah 12 : 45 P L R 
443 : 45 Cr L J 267 : 210 Ind Cas 396 (DB). 
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S. 47 — Suit by Municipality. 

Contract with Municipality not reduced to writing: 

Held, that a suit by Municipality to recover money 
was maintainable when defendant enjoyed benefit 
under contract even though it was not in accordance 
with the imperative provisions of S. 47. (1936) 38 
P L R 41 (DB). 

S. 47 — Factum of transfer admitted by Com- 
mittee — Absence of writing — Effect. 

Where the factum of the transfers has been ad- 
mitted by the Committee, the conditions subject to 
which the transfers were made must also be held to 
have been admitted. The provisions of S. 47 cannot 
be availed of to repudiate the conditions subject to 
which the sales were made, on the ground of omis- 
sion of formal writing. AIK (Vol 22) 1935 Lah 632 : 

37 P L R 289 : 162 lnd Cas 59 (DB). 

S. 47— Applicability. 

The conditions laid down in S. 83 dojiot result in 
the avoidance of those laid down in S. 47. Section S3 
presumes the existence of a lease which is a contract, 
and before such lease or contract can he binding, it 
must be drawn up in the manner given in S. 47. AIK 
(Vol 22) 1935 Pesh 124 : 157 lnd Cas 879 (DB). 

S. 47 Failure to observe formalities —Effect. 

Where a Corporation or Committee makes a con- 
tract, the formalities for which are prescribed by 
statute, and when there is a failure to observe those 
formalities, the contract is invalid and cannot form 
the subject of an action, even though there is execut- 
ed consideration. AIK (Vol 22) 1935 Pesh 124 : 157 
ind Cas 879 (DB). 

S. 47 — Lease by Municipality — Absence of 

formal document in writing — Liability of defendant 
— Measure of compensation. 

Where a suit by a Municipality for rent on the 
basis of a lease of property belonging to the Munici- 
pality was met by the plea that the lease had not 
been reduced to writing as required by S. 47 : 

Held, that although the contract as such could not 
be enforced, the plaintiff was, under S. 70, Contract 
Act, entitled to claim compensation lor loss caused to 
it by occupation of the land by the defendant for the 

period in question. f . 

Held, further that having regard to the tact that 
the defendant continued in possession lor the entire 
period in question and that there was no evidence on 
the record that there was a fall in the market rate, 
during the period, the proper measure of compensa- 
tion was the amount for which the defendant had 
taken the property on lease subject to a deduction 
regarding the diminution in the rental value ol tho.se 
portions of the property brought about by the action 
of the plaintiff himself. AI1\ (Vol 20) 1933 Lah lo : 
13 Lah 561 : 33 P L R 1051 : 140 Ind Cas 62L (DB). 

S. 47— A contract not being under seal, held was 

not binding on the Municipal Committee under S. 47, 
Punjab Municipal Act. All\ (Vol 20) 1933 Lah 14 : 

145 lnd Cas 687 (DB). . f 

S. 47 — Lease of right to use ground for sale ot 

cattle— Necessity of Commissioner’s sanction —Con- 
tract not complying with formalities — Executed 
consideration, effect of— Decree on quantum meruit. 

Where a corporation or committee makes a con- 
tract, formalities for which are prescribed by statute, 
and there is a failure to observe those formalities, 
then the contract is invalid and cannot form the sub- 
ject of an action, even though there is executed con- 
sideration. , . , . . 

Where a contract is invalid so far as one party is 

concerned, by reason of statutory provisions, it cannot 

bind the other party also. , , . 

There is, however, no reason why a decree should 
not be passed on quantum meruit in such a case 
against a party who has enjoyed any benefit under the 
contract. AIR (Vol 20) 1933 Pesh 16: 141 Ind Cas 23. 


S. 47 — Contract with Municipality for supply of 

goods — Non-compliance with formalities — Suit 
against Municipality for price — Part performance 
— Bight to interest. 

Where a person has supplied goods to Municipality 
under a contract with the Municipality for the supply 
of such goods, he is entitled to sue the Municipality 
for the price of the goods supplied even though the 
agreement with the Municipality does not comply 
with the formalities prescribed by S. 47 and is, con- 
sequently, not enforceable as such against the Muni- 
cipality. 

Interest however, can he allowed under the Interest 
Act or if the Act has no application, as part of the 
compensation claimed under S. (0, Contract Act. 
AIK (Vo! IS) 1931 Lah 457 : 32 P L R 516 : 134 lnd 
Cas 102 S (DB). 

S. 47 — Contract hv Secretary. 

Contract with a Municipal Committee is not bind- 
ing on the Committee unless signed by the President 
or" the Vice-President and one more member or 
members to whom the functions hud been delegated 
as required bv S. 47 of the Punjab Municipal Act. 
AIK (Vol 6 ) 1919 Lah 222 : 39 P R 1919 : 80 P L R 
1919 : 51 Ind Cas 391 (DB).* 

49 

Is. 49— Sanction to build given by Municipality to 

person — Municipality subsequently superseded and 
sanction suspended— Notice by person to Secretary 
of State through Deputy Commissioner described as 
under S. SO. Civil P. C. and S. 49, Punjab Municipal 
Act — Deputy Commissioner also Administrator ot 

Municipality: 

Held, that the notice was valid and proper. Am 
(Vol 27) 1940 Lah 451 : 42 P L R 550 : 192 Ind Cas 

729. 

S. 49 — Notice, when may not be given. 

Where a Municipal Committee has served notice 
on a person to remove structures on the ground that 
the land belonged to the Committee and that person 
brings a suit for a declaration that site m dispute 
was owned and possessed by him without giving 
notice to the Committee, the suit is not hajrred by 

S. 49. AIK (Vol 26) 1939 Lah 2o4 : 41 P L R < - L 
S. 49 -Mere non-payment, suit— Notice, it neces- 

A mere non-payment is not an illegal omission. 
Consequently, S. 49, Municipal Act does not apply to 
a suit for recovery of amount alleged to be due for 
work done, on contract for the Municipal Committee 
and not paid for. In such a case, notice under S 49 
is not necessary and the plaintiff is not entitled to a 
deduction of one month as period of notice. AIR 
(Vol 20 1937 Lah 102 : 33 P L 119/0 : 154 lnd Cas 

1083 (DB). w .. w , c t * 

S 49— Suit against Municipality under 8 . 54, 

Specific Relief Act (1 of 1877), restraining it from 
building drain on plaintiff’s alleged plot— temporary 
injunction granted — Injunction cancelled due to 
* approach of rainy season and consequent hardship to 
public - Plaintiff amending plaint and asking tor 
mandatory injunction —Notice to Municipahty under 
S 49 is not required. A 1 K (Vol 23) 1036 Lah 1008 . 
38 P L R 1069 : 164 lnd Cas 425. 

S. 49 Where a khal situated on the phuntiU s 

site was illegally demolished by the defendant Muni- 
cipality and the plaintiff sued for a mandatory 
injunction against the Municipality to rc-build the 
khal at their own expense and for a perpetual injunc- 
tion to restrain the defendant from building a dram 
on the site in question as it belonged to the plaintiii: 

Held, that the suit was maintainable so lar as the 
relief for declaration and perpetual injunction was 
concerned though the relief for mandatory injunction 
was barred under S. 49, Punjab Municipal Act and 
S. 54, Specific Relief Act. AIK (Vol 18) 1931 Lah 124: 
31 P L R 991 : 131 Ind Cas 348. 
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- — Ss. 49, 50 — Civil suit— When lies. 

A person aggrieved by any resolution or order 
passed by the Municipal Committee is entitled to 
claim redress in the Civil Court if he can satisfy it 
that the act ol Committee is arbitrary, oppressive or 
ultra vires. AIK (Vol 16) 1929 Lah 774 : 115 lad Cas 
755. 

— S. 56 

• b. 56 — Wells — User for 30 years — Well, if 

public. 

In India ordinarily the owners of wells do not pro- 
hibit public irom using them. It is considered to lie a 
meritorious act to allow the public to take water 
even from private wells; therefore, the mere fact that 
the public was allowed to take water from a well and 
it continued to take water for nearly 30 years, cannot 
necessarily lead to the conclusion that the well was 
dedicated to the public. AIR (Vol 11) 1924 Lah 511 : 
75 Ind Cas 896 (DB). 


S. 56 — Well dedicated to the public — Right of — 

Municipality to close the well. 

When the Amritsar Municipal Committee passed a 
resolution to close a well which was sunk as a chari- 
table act by a private person and was by him dedi- 
cated to the public and which lay in a recess at the 
end of a cul de sac lane, 

Held, the recess together with the well must he 
regarded as a public place and as such vests in the 
Municipality under Section 56 ll) (b), Municipal Act, 
and the Municipality may deal with it as it pleases, 
provided that no private rights are invaded. AIR 
(Vol 9) 1922 Lah 167 : 4 Lah L J 62 : 67 Ind Cas 899. 


S. 56 (1) (f) — Land vesting in Municipality — 
Locus standi to institute suit against trespasser when 
dispute exists between Government and Municipa- 
lity. 

W here, in a suit for possession of certain land 
against a trespasser, it appeared that the plaintiff 
Municipality was in possession up to some time 
before suit and the land has vested in them under 
S. 56 (1) (f), the Municipality has a locus standi to 
institute the suit, although there is a dispute about it 
between the Government and the Municipality. AIR 
(Vol 24) 1937 Lah 492 : 173 Ind Cas 971 (DB). 

S. 56 (g) — A road, the sub-soil of which is owned 

by the Government cannot vest in the Municipal 
Committee under S. 56 (g). AIR (Vol 29) 1942 Pesh 
1 . 197 Ind Cas 856. 

• S. 56 (g) — Powers of Municipality. 

There is no (provision in the Act other than in 
Ss. 56 (g), 18 ana 169 (g), giving the Committee other 
powers of disposal in respect of public streets or 
allowing it to contract with respect to its rights in 
public streets. AIR (Vol 23) 1936 Lah 296 : 163 Ind 
Cas 372 (DB). 

— S. 58 

S. 5S — (Amended by 2 of 1923 etc.)— S. 58 _ 

Adverse possession. 

The Municipal Committee is not precluded from 
acquiring title by adverse possession under the Act 
AIR (Vol 10) 1923 Lah 534 : 77 Ind Cas 509. 

— S. 61. 

— — S. 61— Where the octroi is leviable by the Muni- 
cipality on all goods imported within the Municipal 
area, the transmission of parcels from a factory 
situated outside the Municipal limits for the despatch 
to various destinations, amounts to “importation” 
and hence an octroi duty is leviable. AIR (Vol 29) 
1942 Lah 11 : 44 P L R 463 ; 199 Ind Cas 130. 


i — r 8 : R is tax that was actually beini 

levied that is saved under S. 61 and not a tax tha 
could be levied under the old Municipal Act. A I I 
(Vol 28) 1941 Lah 40: 42 P L R 780: 193 lud Cas 72 
— — 3s. 61, 62 (12) — Tax on salt. 

S om \ >i T ned . effect of Ss. 100, 140, sub-s. (1) ant 
the Federal Legislative List Item No. 47 is that sal 


is a matter which is within the jurisdiction of the 
Federal Legislature alone and cannot, therefore, by 
virtue of sub s. (1) of S. 100, be dealt with in any 
manner by a Provincial Legislature. Consequently, a 
Municipal Committee cannot legally impose a tax on 
salt. AIR (Vol 28) 1941 Lah 40 : 42 P LR 780 : 193 
Ind Cas 72. 

S. 61 — Illegal imposition of tax by Municipality 

under S. 61 (1) (c) — Perpetual injunction can be 
granted as there is no equally efficacious relief under 
Punjab Municipal Act. A I R (Vol 27) 1940 Lah 377: 
42 P 1, R 573 : I L R (1940) Lah 707 : 191 Ind Cas 
65 (F B). 

S. 61 (1) (c) — Hirer oF motor lorries is not owner. 

The mere f act that a lorry displays the hoard of a 
certain company does not necessarily lead to an 
inference that the company is the owner thereof. 
'1 he ordinary meaning of the word “owner” is “one 
who owns or holds something as his own; a pro- 
prietor; one who has the rightful claim or title to a 
thing” and nearly the same meaning attaches to this 
term in law A hirer cannot be called au owner. AIR 
(Vol 27) 1940 Lah 377 : 42 P L R 573 : I L 11 (1940) 
Lah 707 : 191 Ind Cas 65 (FB). 


— — -S. 61 — Scope— Powers of Local Government. 

The powers conferred by S. 242 are limited to the 
imposition of taxes described in S. 61 (b). AIR 
(''- I ll) 1924 Lah 361 : 75 Ind Cas 90S : 4 Lah 442 
(F B). 

S. 61 — Offerings to Guru by disciples— Liability 

to assessment. 

The income derived by a spiritual leader from 
offerings made by his disciples is income derived 
from a profession or at least a calling within the 
meaning of S. 61 (b). AIR (Vol 10) 1923 Lah 127 : 
68 Ind Cas 996 (D B). 

S. 61 tl) — Person not owner but hirer of motor 

lorries — Imposing of tax upon such person under 
S. 61 (1) (c) is ultra vires. A I R (Vol 27) 1940 Lah 
377 : 42 P L R 573 : I L R (1940) Lah 707 : 191 
Ind Cas 65 (FB). 

— — S. 61 (2) — Municipality imposing octroi duty on 
salt. 

The imposition of an octroi duty on salt by the 
administration of Lahore under S. 61 (2) 'by which 
the Municipal administration is empowered with the 
previous sanction of the Provincial Government to 
impose any tax which a Provincial Legislature has 
power to impose in the Province under the Govern- 
ment of India Act. 1935, is invalid. A I R (Vol 29) 

*942 F a ? o 14 : 23 P L T 304: 8 R R 586: 1942 OWN 

iol 1 PLP 234 : (1942) 2 ML H: 1942 M W N 
393 : * L R *1942) Kar (F C) 34 Sup : 46 C W N F C 
®9 : 5 o L W 765 : 1942 A VV R 7 : 76 C L J 280 : 
1942 F C R 31: ILR (1944) Lah 373: 199 Ind Cas 331. 
— S. 62. 

— — S. 62 — Notification not necessary — If conclusive 
or imposition of tax. 

A notification which is not necessary under the 
Act, shall not be conclusive evidence that the tax 
was imposed in accordance with the provisions of 
the Act. AIR (Vol 14) 1927 Lah 140 : 100 Ind Cas 
426 : 9 L L J 22 : 28 P L R 57. 


S- 62 17) — Notification imposing tax — Date from 
which it is to come into force Dot specified — Imposi- 
tion of tax, if legal. 

Where the notification by the Local Government 
regarding the imposition of a twx does not specify 
any date and even if it were held that by implica- 
tion it specifies a date, the date specified is a date 
less than three months from the date of the notifica- 
tion, the tax cannot be said to be imposed in accord- 
ance with the provisions of the Punj'ab Municipal 
Act. A I R (Vol 22) 1935 Lah 980 : 160 Ind Cas 524. 

— S. 62 (12), if precludes enquiry into question 
whether tax is legal or otherwise. 
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All that sub-s. (12) of S. 62 lays down is that a 
notification of the imposition of a tax under the 
Municipal Act shall be conclusive evidence that the 
tax has been imposed in accordance with the provi- 
sions of the Act and does not preclude an enquiry 
into the question whether the tax is legal or other- 
wise. A 1 R (Vol 28) 1941 Lah 40 : 42 P L R 780 : 
193 Ind Cas 72. 


. 70. . . . 

S 70 Scope — Contract of exemption. is ultra 

vires and not binding on Municipality. 

The question of exemption from taxation has 
always been regarded as a very special right only to 
be considered as granted by express words in the 
statute and only to be considered as exercised where 
and when express words in the statute gave the right 
to exempt from taxing. Section 70 is the only section 
which confers any right on the Municipality to 
exempt from taxation under certain conditions and 
where these conditions do not exist, the action of the 
Municipal Committee, if it did not fall within the 
terms of S. 70 is ultra vires and, therefore, cannot 
constitute a valid contract nor can hind the Munici- 
pality. A I R (Vol 23) 1936 Lah 972 : 1 L R (1937) 
Lah 567 : 39 P L R 976 : 168 Ind Cas 82 (DB). 

g 78 

Ss. 78, 82— Octroi limits. 

Railway premises are subject to octroi laws only 
when they are situated within municipal limits. 
(1940) 42 P L R 483. 

S. 78— Intention of defrauding. 

Where the accused is not shown to have planned 
or committed any fraud, he cannot be convicted 
under S. 78. (1940) 42 P L R 444. 

S. 78 Cartman passing octroi-barrier without 

paying tax — Accused subsequently helping cartinan 
in resisting demand — Assault — Acquittal — Conviction 

under S. 78 : , 

Held, that the assault was clearly a transaction 
entirely separate from the offence alleged to have 
been committed by the cartman when he crossed the 
octroi barrier without complying with the demand or 
the octroi official to have nis load examined tor pay- 
ing terminal tax. The offence having become a tait 
accompli, the alleged assault by the accused on the 
octroi peon could not relate back to that offence and 
hence their conviction under S. 78 of the Municipal 
Act was illegal (1937) 172 Ind Cas- 846 : 39 PL R 
636 : 39 Cr L J 199. 

S 78— Complaint under S. 78 against four persons 

— One of them acquitted — Others sentenced to pay 

fine of Rs. 10 each — Appeal : . 0 

Held, that the appeal was not tenable. .8. 413, 
Criminal P. C. being a bar to it. (1937) 172 Ind Cas 
846 : 39 P L R 636 : 39 Cr L J 199. 

S. 78— Smuggling — ‘Fraudulent intention” neces- 

S * t To > constitute an offence under S. 78, the accused 
must have intended to defraud the Committee. The 
section is not applicable where there is a mere refusal 
to Day tax on the ground that it is not due. A I R 
(Vol 18) 1931 Lah 752 : 32 P L R 688 : 32 Cr L J 
1081 : 133 Ind Cas 866. 

Is 81— Applicability — “Arrears of tax claimable 

by a committee under this Act” - Meaning— Tax 
levied but wrongly refunded under misrepresenta- 
tion— Recoverability by procedure under S. 81. 

Section 81 of the Punjab Municipal Act does not 
cover the case of tax legally levied but wrongly 
refunded owing to misrepresentation. That is not an 
arrear of tax claimable by a committee under the 
Act and hence cannot be recovered by recourse to 
summary proceedings under S. 81. 7 he claim is 
really one for recovery of the amount paid under a 


mistake to a person who was not entitled tc it, and 
the amount therefore cannot be ‘aid to be under the 
Act. (1947) 229 Ind Cas 549 : 48 Cr L J 452 (Lah) 
(DB). 

S. SI — Nature of proceedings — Order without 

jurisdiction — Revision — 1 owers of High Court — 
Cr. P. Code, S. 439. 

There is no justification for the view that pro- 
ceedings under-S. 8L of the Punjab Municipal Act are 
ministerial and not judicial proceedings liable to 
control. The penal provisions of S. 81 should be set 
in motion strictly in accordance with and within the 
scope of the section and not at the mere will and 
pleasure of the Magistrate, i he High Court is com- 
petent to revise an order under S. 81 in the exercise 
of its powers under S. 439, Cr. P. Code, when such 
order is made in a case to which S. 81 has no appli- 
cation and to set aside the same in revision. (1917) 
229 Ind Cas 549 : 48 Cr L J 452 (Lah) (DB). 

S. SI— Scope of inquiry under — Duty of Magis- 
trate — Availability of remedy — Conditions. 

The specific mode of collection laid down under 
S. 81 of the Punjab Municipalities Act must be 
rigidly confined to the nature and description of the 
tax, etc., authorised by that statute. Other dues 
cannot be recovered under this procedure. In pro- 
ceedings under the section the Magistrate has, there- 
fore# imposed upon him a clear duty to find out 
whether the money claimed is or is not claimable 
under the Act; and where it is not claimable the 
Magistrate is bound to refuse to lend his assistance 
under S. 81. In order that the Magistrate can act 
under the section two conditions have to be satisfied: 
(1) there should be arrears of tax, water rate, rent, 
fee or any other money; (2) that the tax, water rate, 
rent, etc., should be claimable by a Municipal Com- 
mittee under that Act. (1947) 229 Ind Cas o49 : 48 
Cr L J 452 (Lah) (DB). 

S. 81 — Application to Magistrate under S. 81- 

Application transferred to Tahsildar — rahsildar, 
whether can decide objection that amount is not 

recoverable under Act. , 

A Magistrate dealing with an application under 
S. 81 has himsell power to decide whether the 
amount claimed is. in fact, an amount claimable 
under the Act, on objection being raised before him. 
There is no need for a reference to the High Court. 
If a transfer order under S. 81 is intended to be an 
order transferring the application under S. 81 to the 
Tahsildar for disposal as a Magistrate, then it can be 
left to the Tahsildar to decide the objection m that 
capacity. If it is an order of transfer, however, the 
District Magistrate should dispose of the objection 
himself. It is advisable that the form of such orders 
should make the intention clear. AIR (Vol 29) 1942 
Lah 72 : 44 P L R 4 : 43 Cr L J 542 : 199 Ind Cas 

S. 81 (As amended in 1933) — Rent not recover- 
able under Act cannot be recovered by procedure 
prescribed by S. 81. AIR (Vol 26) 1939 Pesh 40 : 49 
Cr L J 851 (1) : 184 Ind Cas 16. 

S. 81 — Proprietors of flour-mill sending bags of 

flour through terminal post with their servant — 
Servant paying less terminal tax by misrepresenting 
weight — Bags weighed at Railway Station — Fraud 
discovered — Servant prosecuted and imprisoned — 
Municipal Committee claiming deficiency from pro- 
prietor and on refusal, applying under S. m lor 
recovery of money by attachment and sale Magis- 
trate issuing warrant : . ....... 

Held, that the claim was intra vires and Magis- 
trate’s function was ministerial only. AIR (Vol 25) 
1938 Lah 627 : I L R (1938) Lah 251 : 39 Cr L J 8 <2: 
40 P L R 1025 : 177 Ind Cas 413. 

S. 81 (As amended by Act III of 1933) — Scope 

Only sum claimable under Act can be recovered. 
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The operation of S. 81 is controlled by the words 
“claimable by a committee under this Act.” It is not 
any sum that can be described as rent or fee which 
can be recovered under the summary provisions of 
the section but only a sum that is claimable by the 
committee under the express provisions of the Act. 
The mere use of the word ‘rent’ applied to a sum 
recoverable by the committee will not, of necessity, 
make that sum recoverable as rent claimable by the 
committee under the Act. A l U (Vol 25) 1938 Lah 
29 : 39 Cr L J 236 : 173 Ind Cas 211 (DB). 

— — S. SI — Lease of platform by auction — Plaintiff 
highest bidder — 1'hree months’ rent in advance and 
execution of rent-deed within 48 hours — Failure to 
execute deed entitling Committee to forfeit deposit — 
Plaintiff paying deposit but refusing to execute rent- 
deed on ground of misdescription of property — Com- 
mittee returning deposit — Subsequent attachment 
under S. 81 for recovery of deposit. 

Held, that it was not a suit for the recovery of rent 
because no relationship ol landlord and tenant was 
created between the Municipal Committee and the 
appellant in the absence of execution of a lease 
within 48 hours. The Committee was not even enti- 
tled to recover for use and occupation because the 
plaintiff had not taken actual possession of the two 
platforms. 1 he only remedy ol the Municipal Com- 
mittee was to confiscate the deposit but the Municipal 
Committee, by its resolution, voluntarily returned that 
amount. 1 here was no law under which the amount 
voluntarily paid or returned to another person could 
be recovered either by suit or by other coercive 
method. 1 he action taken hv the Committee, there- 
fore, under S. 81, Punjab Municipal Act, to recover 
the sum of Us. 25-8-0 by attachment of the property 
was illegal and the plaintiff was entitled to an 
injunction. 

Held, lurther that the plaintiff suffered no special 
damages by the illegal attachment and decree for 
damages for the illegal attachment of his property 
could not be granted A 1 U (Vol 24) 1937 Lah 771 : 
40 P L R 93 : 175 Ind C is 664. 


Ss. 81, 170 — S. 81, if can he invoked if S. 170 i; 

inapplicable Application under S. 170 _ Writ ter 

permission of Committee, if essential — Mere pay- 
ment of rent— Significance of. 

Written permission by the Municipal Committee 
is essential for an application un ler S. 170, ant 
where S. 170 is not applicable, the Committee cannol 
invoke the penal provision ol S. 81. Consequently 
where there has been payment of rent to the Com- 
mittee without any written permission by the Com- 
mittee, S 81 cannot be invoked. Payment of renl 
shows only the relationship of landlord and tenant 
and any dispute regarding arrears of rent must bt 
determined by Civil Court. A l It (Vol 21) 1934 Lah 
699 : 36 P L R 298: 15 L 884 : 152 Ind Cas 919 (DB) 


— — S. 81 — Municipal Committee granting permis- 
sion to construct certain projections unconditionally 
— Committee claiming tell zamini for occupation — 
Teh zamini, if a tax or fee — Recovery by summary 

process— Legality. 

A Municipal Committee applied to a Magistrate to 
recover some amount alleged to be due from the 

g etitioner on account of occupation by him ol land 
elonging to the Municipal Committee which formed 
part of a public street and also on account of some 
permanent projection made by the petitioner on a 
Municipal drain. The petitioner’s father built some 
shops with the permission of the Municipal Com- 
mittee and with like permission, he constructed some 
projections over the Municipal drain which were 
supported by posts erected on the road beyond the 
drain. At the time when the permission was granted 
by the Municipal Committee no condition as to pay- 
ment of rent was imposed, but subsequently, the 


Municipal Committee decided to levy from the peti- 
tioner what they called teh zamini : 

Held, that the amount was neither a tax nor a fee 
which the Municipal Committee was authorised to 
levy under any provision of the Municipal Act; that 
after having granted permission, the Municipal Com- 
mittee was not entitled to turn round and say that it 
would levy fees or taxes for the occupation of the 
land which originally took place with its uncondi- 
tional permission and that the amount .claimed by 
the Committee could not he recovered by the sum- 
mary process provided bv S. 81. A I R (Vol 21) 1934 
Lah 84 : 14 L 664 : 34 PL R 944 : 35 Cr L J 439 : 
147 Ind Cas 604. 

Ss. 81, 121 — License fees — License not granted 

—Recovery of fees, legality of — Proper remedy. 

License fees under S. 121 are only payable when 
licenses are granted. In cases where no license has 
ever been granted nor have they been applied for, 
the attempt to levy those fees by the distress and sale 
of the movable property of the people carrying on 
the various trades under S. 8L would he illegal, the 
proper remedy apparentlv being provided in sub- 
s. (5) of S. 121. A l R (Vol 20) 1933 Lah 814 : 34 Cr 
L J 867 : 144 Ind Cas 830. 

— — Ss. 81, 170— Claim for rent by Municipal Com- 
mittee. 

Section 81 cannot be applied to a case where money 
is claimed by a Municipality by way of rent and not 
as money claimable under the Act. A l R (Vol 20) 
1933 Lah 394 : 34 P L R 429 : 34 Cr L J 369 (1) : 
142 Ind Cas 516. 

Ss. 81, 170 — Fee: for temporary occupation of 

street — Recovery of fee through Magistrate — Lega- 
lity of. 

Where a Municipal Committee granted permission 
for the temporary occupation of a portion of a street 
for a temporary erection thereon subject to a certain 
sum of money being paid annually to the Munici- 
pality and subject also to the condition that the per- 
mission could be withdrawn at any time : 

Held, that the sum was a fee claimable under the 
provisions of S. 170, and could be realised, if in 
arrears, through a Magistrate under S. 81 of the Act. 
A I R (Vol 18) 1931 Lah 753 :32PLR 707 : 32 Cr 
L J 1041 (1) : 133 Ind Cas 550. 

S. 81 — Chabutras constructed by Municipality — 

Claim for rent - Procedure — Suit questioning proce- 
dure under S- 81 — Onus of proof — Jurisdiction of 
Civil Court. 

Where a Municipal Committee sought to recover 
the amounts payable by the occupants of certain 
chabutras constructed by the Committee and it ap- 
peared that the case was really one of ordinary rela- 
tionship of landlord and tenant between the parties : 

J Held, that the money claimed could not be re- 
covered under S. 81 and that the proper course was 
for the Committee to institute suits in the Civil 
Court. 

A Civil Court is entitled to adjudicate upon the 
question of the ultra vires or intra vires of an action 
of a Municipal Committee and can give proper relief 
to the aggrieved party. 

Where a suit is filed questioning the procedure 
adopted by the Municipal Committee in recovering 
certain amounts due by way of rent by recourse to 
the procedure prescribed by S. SI of the Act, it is for 
the Municipal Committee to show that the amount 
for which they applied to the Magistrate is money 
legally recoverable under the Act. AIR (Vol 18) 
193 L Lah 315 : 32 P L R 172 : 133 Ind Cas 278. 

S. 81 — Money due on contract. 

Section 81 cannot be invoked for the purpose of 
realising money due to a Municipal Corporation on a 
contract. 32 Cr L J 693 : (1931) 131 Ind Cas 337. 
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!. 81 — Amount due by farmer — Procedure for 
recovery — Applicability of S. SI. 

It is open to a Municipal Committee to farm out 
the collection of any octroi, toll or terminal tax for a 

S eriod not exceeding one year. However the amount 
ue by the farmer is not amount due under the Act. 

It is an amount due under a simple lease or contract 
and only recoverable by law suit and not by the 
procedure laid down in S. 81. AM (Vol 14) 1927 Lah 
161 : 28 Cr L J 230 : 99 Ind Cas 1030. 

S. 81 — Revision. 

An order made by a Magistrate under S. 81 in a 
case to which that section has no application can be 
set aside in revision by High Court. AIR (Vol 14) 
1927 Lah 161 : 28 Cr L J 230 : 99 Ind Cas 1030. 

S. 81 — Money due under lease — Procedure for 

recovery— Applicability of S. 81. 

Money due to the Committee under a lease or a 
contract cannot be recovered by proceeding under 
S. 81. Such money should be realized by action in 
Civil Courts. AIR (Vol 13) 1926 Lah 518: 7 Lah 568: 

27 Cr L J 912 : 27 P L R 840 : 96 Ind Cas 224. 

-S. 82. 

j. 82— Scope of. 

Section 82 does not take away the remedies which 
are available to the Municipal Committee for the 
collection of arrears of a tax. It merely provides an 
additional remedy in the case of octroi and terminal 
tax. The words “arrears of any tax” must be given 
their ordinary meaning and if octroi or terminal tax 
has not been paid when it is due, the recovery of 
such a tax is the recovery of arrears of any tax. As 
the tax is payable for the export of goods, the ex- 
porter must be held to be liable for such a tax. AIR 
(Vol 26) 1939 Lah 163 : 41 P L R 675. 

Ss. 82 and 242 -Profession tax — Jurisdiction of 

Civil Court to determine legality of tax. 

The power conferred by a Special Act on a local 
authority to impose a particular tax for a particular 
purpose in a special manner does not oust the juris- 
diction of the civil Courts to give relief against an 
illegality committed by that body under cover of 
statutory powers. A civil Court has jurisdiction to 

determine the question whether the imposition of a 

tax is illegal and ultra vires and to give relief it a tax 
has been levied from a person who is not liable to 
pay the same. AIR (Vol 6) 1919 Lah 68 : 74 P L R 
1918 : 74 P W R 1918 : 44 Ind Cas 910. 

— S. 83 

lSs. 83, 47 — Conditions laid down in S. 83 — 

Whether result in avoidance of those laid down in 
S, 47. , . 

The conditions laid down in S. 83 do not result in 
the avoidance of those laid down in S. 47. Section 83 
presumes the existence of a lease which is a contract, 
and before such lease or contract can be binding, it 
must be drawn up in the manner given in S. 47. AIR 
(Vol 22) 1935 Pesh 124 : 157 Ind Cas 8^9 (DB). 

. — S. 83— A lease by a Municipal Committee of the 
right to collect dues from owners of cattle who use a 
particular ground for selling cattle during a fair held 
on that ground is not a lease of a right to collect any 
octroi or toll within the meaning of S. 83 but the 
lease of a right to use the ground. AIR (Vol 20) 1933 
Pesh 16 : 141 Ind Cas 23. 

— Ss. 84 and ^6. , 

Ss. 84 and 86 — Plaintiff escaping levy of octroi 

for some years — Later, executive officer of com- 
mittee agreeing to accept plaintiffs’ goods in transit 
through Municipal limits on payment of annas 2 pci- 
trip — Subsequently, committee demanding full 
octroi duty. 

The plaintiff had escaped the levy of octroi by 
devious methods for some years and later, as a result 
of a dispute *ith the committee, came to terms with 
the executive officer of the committee or some other 


subordinate, who without apparent authority agreed 
to accept the goods of the plaintiff in transit through 
the Municipal limits for despatch from the local 
post office, on payment of annas two only per trip 
(irrespective of tne number of the parcels despatch- 
ed.) It was, therefore, contended that the committee 
was acting ultra vires in subsequently demanding 
full octroi duty and was estopped from doing so : 

Held, that even if the agreement with the execu- 
tive officer ol the municipality had any sanction, it 
was merely a provisional arrangement to enable the 
committee to recover some money pending the deci- 
sion of the Local Government to whom the dispute 
was referred and as it was the result of an order 
from the Local Government that octroi duty was 
leviable in the ordinary way that the committee 
proceeded to make a demand on the plaintiff, there 
was nothing illegal, arbitrary or ultra vires in the 
action of the committee and in such circumstances, 
no question of estoppel arose against the committee. 
A I R (Vol 29) 1942 Lah 11 : 44 P L R 463 : 199 Ind 
Cas 130. 

Ss. S4 and S6— Suit for injunction. 

Person not owner but hirer of motor lorries — Im- 
posing of tax upon such person under S. 61 (1) (c) of 
the Act is ultra vires — Suit by such person for per- 
petual injunction restraining Municipality from re- 
covery of such tax can be entertained by Civil Court. 
A I R (Vol 27) 1940 Lah 377 : 42PLR 573 : I L R 
(1940) Lah 707 : 191 Ind Cas 65 (FB). 

[AIR (Vol 22) 1935 Lah 970: 16 Lah 529: 1 d 9 Ind 

Cas 1059, Overruled.] 

Ss. S4 and S6-Jurisdiction of Civil Court. 

Where a tax is alleged to be imposed and assess- 
ment made ultra vires the Act, Civil Court has 
jurisdiction to try the dispute regarding such tax and 
assessment. AIR (Vol 23) 1936 Lah 972 : 39 P L R 
976 : I L R (1937) Lah 567 : 168 Ind Cas 82 (DB). 

Ss. 84 ond 86— Suit for injunction. 

Section 84 does not include a suit for a permanent 
injunction against a Municipal Committee on the 
ground that a tax has not been lawfully imposed. 
AIR (Vol 22) 1935 Lah 980 : 160 Ind Cas 524. 

Ss. 84 and 86 — Question turning purely on 

terms of contract — Question of validity and effect. 

Where the decision of the question turns merely 
on the terms of a contract between the parties, the 
question of the validity and effect of this contract is 
obviously a matter for the decision of the Civil 
Courts and not of the executive authorities referred 
to in Ss. 84, 86. A l R (Vol 22) 1935 Lah 632 : 37 
P L R 289 : 162 Ind Cas 59 (DB). 

Ss. 84 and 86 — Assessment by Municipality — 

Detention of article— Remedy — Suit by assessee, if 
maintainable. 

The plaintiff firm imported two cases of spangles 
weighing 3& maunds into a Municipality. The Termi- 
nal Tax authorities demanded terminal tax at the 
rate of Rs. 10, per maund, that is Rs. 35, and de- 
tained one case of spangles by consent. The plaintiff 
firm sued for a declaration that the spangles were 
chargeable with terminal tax at 8 annas a maund 
only and they also asked for damages for wrongful 
detention of the one case : 

Held, that an appeal against the assessment lay to 
the Commissioner under S. 84, Punjab Municipal Act 
but that a suit was barred under S. 80 : 

Held, also that the spangles in question were as- 
sessable according to Art. 75 of the Terminal Tax 
Schedule. AIR (Vol 21) 1934 Lah 200: 35 P L R 165: 
15 Lah 661 : 149 Ind Cas 775. 

Ss. 84 and S6— Applicability — Illegal levy of tax 

Jurisdiction of civil Court. 

The procedure prescribed by Ss. 84 and 86 relates 
only to appeals against the assessment or levy of a 
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tax under the law and do not provide a remedy which 
might be done in violation of that law. The special 
Act does not oust the jurisdiction of the civil Court 
to relieve one subject o ( the Crown against an illega- 
lity imposed upon him by any other subject. A civil 
Court can try a suit to recover tax illegally levied by 
a Municipality though the plaintiff did not first take 
action under S. 84 of the Municipal Act. AIR (Yol 11) 
1924 Lah 619 : 75 Ind Cas 737. 

— S. 93. 

5. 93— Fire brigade, if agent of Municipal Com- 
mittee. 

The fire brigade maintained by the Peshawar Muni- 
cipal Committee is not the agent of the Peshawar 
Municipal Committee. The fire brigade is an indepen- 
dent unit under the control of an officer of the 
Crown and the mere fact that the Peshawar Municipal 
Committee pays for it does not make it liaMe for its 
acts or omissions. A I R (Yol 28) 1941 Pcsh 20 : 193 
Ind Cas 593. 

— S. 93. 

S. 93 — Liability for damages — Breaking of sub- 
terranean Municipal pipes — Fs'-apc of water causing 
damage to houses — Liability of Municipality. 

Under the nrovisions of the Municipal Act, Ss. 96, 
97 and 99, the subterranean system of connexion 
pipes and ferrules attached and fixed to the Municipal 
main, whether used for the benefit of the pnb'ic 
generally or connected with private houses, so far as 
these latter are actually on the municipal lands and 
streets, is under the control, supervision and manage- 
ment nf the Municipality and it is its duty to see that 
it is properly maintained and kept in working order. 
If owing to breaking of such pipes and ferrules, 
water escapes and the subterranean soil is thereby 
flooded with the result that the houses in the vicinity 
are damaged, and if the municipality fails to take 
steps in proper time to stop the leakage of water it is 
liable for the damage. A I R (Vol 16) 1929 Lah 730 : 
121 Ind Cas 500 (DB). 

— S. 97. 

S. 97 — Agreement to use water in family only’ — 

Person found allowing use to sub-tenants — Munici- 
pality, if entitled to charge the water rate per 
family. 

Municipality supplied water connection to the 
plaintiff on specific agreement that the plaintiff 
would not allow others except his family members 
to draw water. Subsequently, it was discovered by 
the Committee that not only was the family of the 
plaintiffs living in the house but there were sub- 
tenants. The Committee pleaded that as there were 
three different tenants, they were entitled to charge 
water rate separately for each family : 

Held, that prima facie, the clause in the plaintiff’s 
application whereby he agreed not to allow others to 
use water governed the matter and he was bound by 
the terms of the contract which was in no wav con- 
trary to the terms of the statute and the Munici- 
pality was, therefore, entitled to charge water rate 
per family : 

Held, further, that under S. 97 (I), the Munici- 
pality could limit the supply of water by limiting its 
use to one farndy in one house. AIR (Vol 24) 1937 
Lah 662 : 39 P L R 206 : 172 Ind Cas 7. 

— S. 102. 

— - — S. 102 — Alterations in system — Powers of Muni- 
cipality. 

In carrying out a svstem of water-supply, exten- 
sions, additions and alterations can be done to meet 
new exigencies, and the argument that once a 
scheme of water-supply has been determined on by a 
committee it may carry out that scheme but it can 
never afterwards do anything in the way of exten- 
sions, cannot command acceptance. AIR (Vol 17) 1930 


Lah 526 : 31 P L R 196 : 12 L L J 41 : 122 Ind Cas 

495 

— s. 114 . 

S. 114 — Option of demolishing or repairing 

building rest', with owner — It must be given in 
notice under S. 114. 

It is incumbent upon the Municipal Committee to 
give in the notice under S. 114, option to the owner 
of the building of either demolishing the building or 
causing it to be repaired. The option of demolition 
or repairs rests with the owner of the building and 
not with the Municipality. A I R (Vol 27) 1940 Pesh 
16 : 41 Cri L J 549 : 188 Ind Cas 119. 

Ss. 114 and 121 — Notice to demolish must be 

specific. 

A notice under S. 114 of the Municipal Act (Punj »b) 
must specify the portion of the building which is 
dangerous and the repairs required to be made. A l R 
(Vol 3) 1916 Lah 400 : 9 P R 1016 Cr: 11 P W R 1916 
Cr : 17 Cri L J 105 : 32 Ind Cas 841. 

— S. 121. 

Ss. 121, 1SS — S. 121, whether per se con- 
templates bye-iaw — Municipality, whether under 
obligation to frame bye-laws under S. 121 — Failure 
to frame bye-laws, if debars Municipality from 
imposing penalty provided by S. 121 (5). 

Section 121 does not per se contemplate any bye- 
laws. It is a self-contained section workable so far as 
the grant or withholding of a license is concerned 
without bye-laws. The Municipal Committee are not 
under statutory obligation to frame bye-laws under 
S. 121. They have a discretion in the matter. Hence, 
in the absence of requisition by the Local Govern- 
ment under S. 188 to frame bye-laws under S. 121, 
the failure of the Municipality to frame bye-laws 
under that section cannot debar the Municipality 
from imposing the penalty provided for by S. 121 (5). 
A I R (Vol 28) 1941 Lah 305 : 43 P L R 341 : 42 Cri 
L J 825 : 196 Ind Cas 225. 

S. 121 — Applicability. 

In cases where no license has ever been granted 
nor has it been applied for, the attempt to levy 
licence fees by the distress and sale of movables of 
the people carrying on various trades under S. 81 
would be illegal; the proper remedy apparently being 
provided in S. 121 (5). A 1 R (Vol 20) 1933 Lah 814 : 
34 Cri L J 867 : 144 Ind Cas 830. 

S. 121 — Order — If Courts can interfere. 

A civil Court has no jurisdiction to interfere with 
an order under S. 121 of the Act, unless the action of 
the Municipal Committee is wanton, or without 
jurisdiction or is tainted by mala fides. AIR (Vol 6> 
19L9 Lah 313: 135 P W R 1.918: 6 P R 1919: 11 P L R 
1919 : 46 Ind Cas 571. 

S. 121— Offensive business — Decision of Munici- 
pal Committee - Civil Court. 

The question whether a certain business is offen- 
sive within S. 121 of the Act is to be decided by the 
Municipal Committee and unless the Committee’s 
action is wanton, unreasonable or tainted with mala 
fides, the civil Courts have no po ver to interfere 
with its decision. AIR (Vol 6) 1919 Lah 119 : 34 
P W R 1919 : 49 Ind Cas 881. 

S- 121 (5) — License to run engine granted on 

conditions — Failure to comply with conditions 

Breach ot license — Offence. 

Where license was given to run an engine between 
8 p. m. and 6 a. m. on condition that licensee should 
instal a silencer and on the Health Officer reporting 
that engine was producing offensive and unwhole- 
some noise, the President filed a complaint against 
the licensee : 

Held, that the permission was strictly limited and 
that the failure to comply with those conditions was 
in itself a breach of the license and the special autho- 
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rization given thereunder and the licensee was liable 
to prosecution. AIR (Vol 23) 1936 Lah 1011 : 38 Cri 
L J 128 166 lnd Cas 80 (1). 

S. 121 (5) Obiter.— The Municipal Committee 

are legally entitled to attach a condition to the 
license given to a dealer in firewood restricting the 
amount that he can deposit. A I R (Vol 22) 1935 Lah 
676: 36 Cri L J 1478: 37 P L R 783: 158 lnd Cas 944. 

126. . 

S. 126 — Interference by Court — When justifi- 

able. 

The committee is the primary body to determine 
when its power is to be exercised and the Court will 
not interfere unless it has used its power in a wanton 
manner or in bad faith. AIR (Vol 17) 1930 Lah 477. 

— S. 131. . . 

S. 131 — Demolition in good faith — Municipality 

demolishing reservoir in good faith— Remedy. 

Where in a suit for injunction to restrain the 
Municipality from preventing plaintiff from rebuld- 
ing his reservoir which had been demolished by the 
Municipality and foi damages, it was found that the 
Municipality had acted in good faith but its only mis- 
take was that it demolished the reservoir instead of 
filling it up : 

Held, that the plaintiff is not entitled to the in- 
junction, but is entitled to damages. 8 L L J 162 : 27 
P L R 869 : 94 lnd Cas 192. 

132 

S. 132 — Injunction against Municipality, if can 
be granted. 

The Municipal Committee are not entitled under 
any law to keep open as a channel or as a pit passing 
through another person’s land something which is 
not used by way of drainage or Sewerage. These are 
the only relevant purposes which are mentioned in 
S. 132, and in the absence of these, a person whose 
property is damaged by accumulation of water, is 
entitled to an injunction against the Municipal Com- 
mittee ordering them to close the opening passing 
under his house. 

In a suit for perpetual injunction against the Muni- 
cipality in the ausence of any proof as to when, if 
ever, any license or grant was made by the plaintiff, 
it is sufficient to assume that the Municipality acted 
without protest on the part of the plaintiff under the 
provisions of S. 132. AIR (Vol 20) 1933 Lah 1003 : 
147 lnd Cas 801. 

— — — S. 132— Alterations in system— Powers of Muni- 
cipality. 

In carrying out a system of water-supply, exten- 
sions, additions and alterations can be done to meet 
new exigencies, and the argument that once a scheme 
of water supply has been determined on by a con- 
mittee it may carry out that scheme but it can never 
afterwards do anything in the way of extensions, 
cannot command acceptance. AIR (Vol 17) 1930 Lah 
526 : 31 P L R 196 : 12 L L J 4l : 122 Iud Cas 495. 

S. 132— Notice — When necessary. 

The first part of S. 132 goes as far as “intended for 
a road or street.” There is a pause there, and the 
section goes on to say that a notice must be given to 
the owner or occupier if the committee intends to 
traverse “any land or building.” Clearly, then, there 
is a distinction between road and street on the one 
hand, and land or building on the other. That even 
if a committee is going to lay a pipe under or across 
a public street, it must give notice to the owners or 
occupiers of adjacent buildings is a proposition that 
coulu rra Uly be made a reductio ad ab^urdum. AIR 
(Vol 17 » 1930 I ah 526 : 31 P L R 196 : 12 L L J 41 : 
122 lnd Cas 495. . 

— S* 152 

U. 152 (1), (2) (as amended by Act III of 1933)— 

Necessity of new notice — Punjab General Clauses 

Act U of 1898). S. 0. 


In view of the provisions of S. 2 of the Act and S. 0 
of the Punjab General Clauses Act 1 of 1898, the 
public notice declaring certain areas as prohibited for 
prostitution issued in 1929, that is, before the amend- 
ment of the Punjab Municipal Act by the Punjab 
Municipal Act III of 1933 can be held to be in force 
even after the amendment and it is not necessary lor 
the Municipality to issue a fresh public notice under 
the amended cl. (1) of S. 152. (1935) 158 lnd Cas 527: 
36 Cr L J 1396 (Lah). 

— -S. 152 — Public prostitute — Meaning. 

Neither the term “prostitute” nor “public prosti- 
tute” has been defined' in the Act. Though it may 
be said of such a woman that she is a prostitute in 
the popular sense of the expression, the term “public 
prostitute” cannot be applied to her. Before a “pro- 
stitute” can be describe 1 as a “public prostitute” it 
must be shown that she is available at any time to 
the public at large. AIK (Vol 17) 1930 Lah 824 : 123 
lnd Cas 536: 31 P L R 547 (DB). 

S. 152 — Interference by Civil Court —Munici- 
pality declaring certain women prostitutes and 
prohibiting their residence — Suit for injunction 
against Municipality — Maintainability. 

The Municipal Committee of Delhi, purporting to 
act under S. 152, Punjab Municipal Act, issued 
notices to certain women prohibiting their residence 
in certain localities on the ground that they were 
public prostitutes. The women instituted suits against 
the Committee for an injunction asserting that they 
were not public prostitutes. 

Held, that the Civil Courts had jurisdiction to try 
the suits as it was asserted by the plaintiffs that the 
action of the Committee was ultra vires. The Com- 
mittee was not the sole judge of whether a person was 
or was not a prostitute ana its conclusion could be 
challenged in a Civil Court. AIR (Vol 17) 1930 Lah 
824: 123 Iud Cas 536: 31 P L R 547 (DB). 

S. 152 — Service of notice — Personal service. 

The notice required by S. 152 (c) prohibiting the 
residence of the prostitute io a certain quarter ought 
to be served upon her personally. Where therefore 
the Municipal Committee promulgated a general 
notice, it is ineffective to bind a particular person and 
in such cases regular trial is preferable to summary 
trial. AIR (Vol 17) 1930 Lah 62 : 1L6 lnd Cas 191: 30 
Cr L J 574: 1930 Cr C 30: 12 A I Cr R 440: 31 P L R 
332: 11 Lah 235. 

S 152 — Municipality declaring certain women 

piostitutes and prohibiting their residence — Suit 
for injunction against Municipality — Maintainability. 

The Civil Courts have jurisdiction to decide in a 
suit by alleged public prostitutes against Municipal 
Committee lor their having issued notice under S. 152 
of the Municipal Act, the question whether or not 
the plaintiffs were public prostitutes and, on a finding 
of this issue in their favour, to issue an injunc- 
tion restraining the M micipal Committee from 
enforcing their notice prohibiting them from residing 
within the specified limits ol the Municipality. 

It is only when the Municipal Committee acts bona 
- fide, reasonably and in conformity with and strictly 
within the powers conferred by the law that it can 
escape the exercise of the restraining powers of the 
Civil Courts; and that if its requisitions go beyond the 
powers conferred upon it then the Civil Courts have 
jurisdiction to restrain it from enforcing them. The 
Courts have no jurisdiction to interfere with the mode 
in which the powers of Municipal bodies are exer- 
cised, but they are competent to restrain such bodies 
it they act ultra vires, and where the Municipal 
Committee issued a notice under S. 152 of the Muni- 
cipal Act against persons who are proved not to be 
public prostitutes, the Committee acted beyond the 
powers conferred upon it by the Legislature and its 
action in issuing the notice was ultra vires and hence 
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Civil Courts would interfere. AIR (Vol 14) 1927 Lah 
358: 100 Ind Cas 1010. 

S. 152— Meaning. 

A woman who is a prostitute by profession and 
whose trade is to let out her body on hire to all or 
visitors ot a specified class, is a public prostitute, but 
where she is the employee of one man or has been 
living with different lovers at different occasions but 
with one man at a lime she is not a public prostitute. 
AIR ( Y ol 13) 1926 Lah 461: 93 lnd Cas 827. 

S. 152— Notice when valid. 

It is essential that the person to whom a notice 
under S. 150 is given should be carrying on her pro- 
fession of a public prostitute at the time of the issue 
of the notice. AIR tVol 13) 1926 Lah 461 : 93 lnd 
Cas 827. 

S. 152— Action of Municipality ultra vires. 

It is a well-recognized rule of the law that when it 
is alleged that action of the Municipal Committee is 
ultra vires or is not covered by the authority ol the 
Act, the Civil Courts have power to interlere. It is 
only when the action ol the Municipal Committee 
has been exercised in conformity with the powers 
conferred upon it by the Municipal Act that the 
jurisdiction of the Civil Courts is ousted. Their dis- 
cretion as to the mode ot action is not subject to a 
scrutiny by the Civil Courts but their power to take 
that action is always open to examination by such 
Courts. A 1 R .Vol 13) 1926 Lah 461: 93 lnd Cas 827. 

S. 152 — Brothel, what is. 

In order to constitute a brothel the place must be 
resorted to by persons of both sexes tor the purpose 
of prostitution, who are strangers to the occupancy. 

The brother of the accused and the brother’s ivile 
were living in the accused’s house. The brother's 
wife was practising prostitution in the house. Held, 
that the house did not constitute a brothel within the 
section and that the accused was not a brothel keeper. 
A 1 R (Vol 12) 1925 Lah 146 : 81 lnd Cas 122 : 25 Cr 
L J 634. 

S. 152 — Delegation of powers — No sanction — 

Validity. 

According to S. 33 of the Act the Committee cannot 
delegate its powers under S. 152 ol the Municipal 
Act. Over and above this the Second class Committee 
cannot delegate any of its powers to the President 
without the previous sanction of the Commissioner, 
and similarly the 1st class Committee without the 
sanction of the Local Government Where no such 
sanction is ever obtained for delegating such powers 
to the President a notice issued by the latter cannot be 
held as legal. AIR (Vol 11) 1924 Lah 80: 74 Ind Cas 
433: 4 Lah 120: 5 L L J 522: 24 Cr L J 769. 

Ss. 152 and 153— Brothel — Residence of prosti- 
tute — Notice — Summary trial -Criminal P. C. S. 260. 

Unless the owner or tenant of the house summoned 
by the Magistrate fails to comply within five days 
with the Magistrate’s order to discontinue the use of 
the house as a brothel, no offence is committed by 
him. Where no offence is committed by the owner of 
a brothel at the time when the complaint is made to 
the Magistrate, the Magistrate had no jurisdiction to 
hold a summary trial under S. 260, Criminal P. C. 

The house of a public prostitute, does not become 
a brothel within S. 153 of the Act merely because the 
owner plies the trade of a prostitute therein. AIR 
(Vol 5) 1918 Lah 249 (2) : 55 P L R 1918 : 12 P W R 
(Cr) 1918: 19 Cr L J 449: 45 lnd Cas 113. 

—I S. 153. 

S. 153 — Non-compliance with notice issued by 

Committee, if an offence. 

The failure to comply with a notice issued by the 
Committee does not constitute an offence under 
S. 153. It is only the failure to comply with Magis- 
trate’s order which is punishable under that section. 


It is doubtful whether the owner of a house, who 
is doing his best to get rid of a disorderly tenant, 
can properly be fined under S. 153. A I R (Vol 21) 
1934 Lah 619 : 37 P L R 61 : 36 Cr L f 219 (1) : 152 
lnd Cas 1036 (1). 

S. 153 — Brothel — Hotel used as brothel — Pro- 
cedure. 

An order passed under S. 153, Punjab Municipal 
Act. on an owner of a hotel which was being used as 
brothel to vacate the premises is bad; the proper 
order in such a case is to ask the owner to discon- 
tinue the using of the hotel as a brothel. AIR (Vol 15) 
1928 Lah 27S : 107 Ind Cas 391 : 9 Lah 394: 29 Cr L 
J 250: 9 A I Cr R 501. 

8. 153 — House used as brothel — Magistrate — 

Powers of. 

Under S. 153, a Magistrate passed an order to the 
effect that if the accused did not vacate the house by 
a certain date mentioned therein she would lie fined 
Rs. 20. held, that the order of the Magistrate was bad 
as it contravened the provisions or S. 153, but revi- 
sion was refused as there was no injustice. AIR 
(Vol 3) 1916 Lah 220: 10 P W R 1916, Cr: 17 Cr L J 
46: 32 lnd Cas 334. 

— S. 155. 

S. 155 - Long use — Validity of pleas. 

The section contemplates only recent and tempo- 
rary breach of the rules and the person prosecuted 
thereunder can successfully plead that he had been 
using t lie premises for the purpose objected to for a 
long period. A I R (Vol 11) 1924 Lah 670: 77 Ind Cas 
495: 25 Cr L J 415. 

— S. 169. 

— S. 169 —Sanction for building schemes. 

Clause (e) of S. 169 cannot be construed in a sense 
precisely the opposite of S. 192, which requires that 
the committee should obtain sanction for building 
schemes. A I R (Vcl 31) 1944 Lah 15: 45 P L R 449 : 
211 Ind Cas 117 (DB). 

S. 169 — jMunicipal Committee leasing out site in 

front of plaintiff’s building — Plaintiff suing for per- 
manent injunction restraining Committed from 
leasing out site on ground that it formed part of 
public highway ’Evidence showing that Committee 
has provided sufficiently wide road for public con- 
tiguous to plaintiff’s building: 

Held, that plaintiff was not entitled to injunction 
sought for. AIR (Vol 26) 1939 Lah 44: 41 P L R 234. 

S. 169 - Scope — Powers of Committee. 

Section 169 even if properly applied, would not 
authorize what would otherwise he an unlawful in- 
fringement of the plaintiff’s right of access to his 
property. In putting the section into operation, the 
Committee must exercise its powers without injuring 
adjacent owners. Before laying out and making a 
public street, the Committee must acquire the neces- 
sary land or possess it already; they are not given 
power to make a new street through the land of a 
private owner without his consent. AIR (Vol 24) 1937 
Lah 94: 171 Ind Cas 509. 

S. 169 - Powers of Committee. 

There is no provision in the Act other than in 
Ss. 169 (g), 18 and 56 (g) giving the Committee other 
powers of disposal in respect of public streets or 
allowing it to contract with respect to its rights in 
public streets. A I R (Vol 23) 1936 Lah 296 : 163 Ind 
Cas 372 (DB). 

S. 169 -Owner of house abutting on highway — 

Importance of frontage — Comforts of occupants 
diminished — Right of action — Special damages. 

For the owners of houses abutting on a public high- 
way, the question of frontage means great deal, and 
if anything is done by those in whom the highway 
vested which interferes with the rights of the owners 
with regard to the highway and which tends to 
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diminish the comforts of the occupants of the houses, 
the owners will undoubtedly have an actionable 
claim against them. In such cases, it is not necessary 
to prove that any special injury has taken place be- 
fore a person wronged by tne Committee can take 
action against it. The principle of English Law 
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which requires proof ot special damage in such cases 
is not applicable to India. AIR (\ ol 22) 1935 Lah 
196: 16 Lah 517 : 37 P L R 753 : 152 Ind Cas 850 

(DB). 

— S. 169— Power of obstruction. 

The mere vesting of the public highways in the 
Municipal Committee does not confer any such 
powers on it so as to permit the Committee to treat 
it as personal property. Under S. 169, the Committee 
may close any street temporarily for any public pur- 
pose or may close any public street permanently, but 
in the latter contingency, it shall have to provide the 
public with another road. The power of obstruction 
is not implied in the power of closure for such limited 
purposes as are contemplated by S. 169. AIR (\ ol 
1935 Lah 196: 16 Lah 517 : 37 P L 1\ 753 : lo2 Ind 
Cas 850 (DB). 

S 169 — Right to close a street — Municipal 

Committee. , 

A Municipal Committee can permanently close a 
street for a particular class of traffic, though it causes 
some hardship to individuals. AIR (Vol 6) 1913 Lah 
81 U) : 50 Ind Cas 215. 

- — S. 169 (g) — Question whether land is no longer 
required for public street is one of fact to be decided 
by Civil Court and not one of discretion of Municipal 
Committee. A I R (Vol 29) 1942 Lah 28: 43 I L R 
667 : ILR (1943) Lah 70 : 19S Ind Cas 2/3 (DB). 

S. 109 (g), proviso - Disposal of part of public 

street proposed by Municipality — Damage liKCiy to 
be caused — Burden to prove that part proposed to 
be disposed uf is no longer required as public stieet. 

The Municipal Committee cannot act arbitrarily 
and prejudice the rights of the public in disposing 
of a part of the public street on the mere pretext, 
without any substance behind it, that, it is no longer 
wanted as a public street. Where, by doing so, they 
will cause damage to the vested interests of members 
of the public, the burden lies heavily upon the 
Municipality to prove that in fact the portion of land 
they propose to dispose of is no longer required as a 
public street. AIR (Vol 26) 1939 Lah 19 J : 41 P L R 
548 : 187 Ind Cas 686. 

S. 169 (g) — Right to lease -out land used for 

PU A h Municipal Committee is authorised under S. 169 
(g), to lease out any land used by the Committee tor 
a public street and no longer required therelor. (1 JoO/ 
37 P L R 160 : 157 Ind Cas 966 (DB). 

S. 169 (g) (as amended in 1933)— Power to lease 

portion of public street given to Municipality subse- 
quent to institution of suit — Lease on the date or 
institution of suit — Such lease obstructing view from 
plaintiff's shop— Nuisance. 

The Municipal Committee was empowered, after 
the institution of a suit, by amendment in the Muni- 
cipal Act to lease portions of a public street. 1 he 
Committee had leased a portion of public street in 
front of plaintiff’s shop. The plaintiff sued for injunc- 
tion contending that as the Municipal Committee had 
no such power on date of institution of suit, it coul 

not do so : 

Held, that since the injunction is to operate in the 
future and in view of the powers of the Municipal 
Committee as they stood after amendment, injunc- 
tion could not be granted. # 

Held, also that the fact that the view from their 
shops had been obstructed did not constitute any 
nuisance which could be made the basis for claiming 


relief. A I R (Vol 21) 1934 Lah 
777 (1). 

— S. 170 

S. 170— Written permission. 

Written permission by the Municipal Committee is 
essential for an application under S. 170 and where 
S. 170 is not applicable, the Committee cannot in- 
voke the penal provision of S. 81. AIR (\ el 21) 1934 
Lah 699 : 3o P L R 293 : 15 Lah 834 : 152 Ind Cas 
919 (DB). 

S. 170— Rent— Mode of recovery. 

Money claimed by the Municipal Committee by 
way of rent and not as money claimable under the 
Act cannot be recovered by the process prescribed 
under S. 81. AIR l Vol 20) 1933 Lah 394 : 34 Cr L J 
369 (1) : 34 P L R 429 : 142 Ind Cas 516. 

S. 170 Fee for temporary occupation of street. 


Where a Municipal Committee granted permission 
for the temporary occupation oi a portion o, a street 
for a temporary erection thereon subject to a certain 
sum of money being paid annually to Municipality 
and subject also to the condition that the permission 
could be withdrawn at any time : 

Held that the sum was a fee claimable under 
S. 170. ’AIR (Vol 13) 1931 Lah 753 : 32 P L R 707 : 
32 Cr L J 1041 : 133 Ind Cas 550. 

S. 170 — Applicability — Condition for. 

In order that S. 170 may apply the Municipal Com- 
mittee must prove the following matters. 

(1) that a permission in writing was granted: 
(9) that it was tor the temporary occupation of any 
street or land vested in it; and (3) that the purpose 
for which it was granted was one of the three speci- 
fied purposes mentioned in the section, that is to say, 
deposit 'of any building materials, making of any 
temporary excavation or making an erection thcieon, 
that is to say, the erection by the person to whom 
the permission is granted. Where there was no per- 
mission in writing by the Municipal Committee and 
the permission was merely lor the occupation of a 
structure constructed by the Committee and the pur- 
pose was to give more business area to the occupants 

Held, "that S. 170 did not apply. AIR (Vol 18) 1931 
Lah 315 : 32 P L R 172 : 133 Ind Cas 278. 

S. 170 Applicability— Permanent structure in 

house. 

Section 170 does not apply to a permanent struc- 
ture like a verandah which a person builds in his 
house and does not therefore justify the committee in 
granting permission to make it conditional on pay- 
ment of rent and imposition of other limitations. 
AIR (Vol 17) 1930 Lah 246 : 31 P L R 228 : 123 Ind 
Cas 84 (DB). 

-S. 170— Structure over street. 

Section 170 does not apply to a structure over- 
hanging street. AIR (Vol 16) 1929 Lah 701. 

S. 171 

S. 171 Absence of notice under S. 171 (4) — 

Effect of Power of Executive Officer to issue notice 

under S. 171 (4). 

Under S. 171, sub-cl. (4), a resolution by the com- 
mittee or a decision by the Administrator after its 
supersession is a condition precedent without which 
it is impossible to acquire any man’s private property 
for a public purpose and when that condition has not 
been complied with, the private property cannot ba 
regarded to have vested in the Municipal Committea 
or the Administrator for the purposes of a public 
street. The Executive Officer cannot issue any notice 
under S. 171 (4), unless the Committee or, after its 
supersession, the Administrator had resolved or de- 
cided the portion in dispute to be a public street. 
The Executive Officer can only communicate the 
decision of the Municipality or the Administrator Oa, 
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behalf of the Municipality or the Administrator, but 
can pass no orders for that purpose under the Act on 
his own initiative. When no notice has been issued 
under S. L71 (4), after the Administrator had decided 
to declare the land in dispute to be a part of the 
ublic street, the disputed land cannot be deemed to 
e part of the public street. AIR (Vol 31) 1944 Lah 
56 : 45 P L R 405 : 211 Ind Cas 510. 

S. 171 — Absence of resolution or notice — Effect. 

When no resolution was passed or decision made 
by the Municipal Committee or the Administrator 
under S. 171 (4) and no notice was issued under their 
orders under S. 171 (4) and the notice under S. 171 (4) 
was issued by the Executive Officer on his own initia- 
tive S. 37 cannot applv. AIR (Vol 31) 1944 Lah 56 : 
45 P L R 405 : 211 Ind Cas 510. 

— S. 172 

1. Applicability and scope. 

2. Permission in writing by the committee. 

3. Overhanging structures. 

4. Erects or re-erects. 

5 Imposition of conditions. 

6. Demolition. 

7. Notice. 

8. Removal without compensation. 

9. Conviction. 

10. Private property. 

1. Applicability and scope. 

Ss. 172, 232 — Scope — Section only allows sus- 
pension of execution of resolution. 

A person applied lor permission to build a platform 
and the application was sanctioned by resolution of 
the Committee. Permission was given and he con- 
structed a platform. Subsequently, the Deputy Com- 
missioner, acting under S. 232, suspended the reso- 
lution granting sanction and more than two years 
after sanction had been given, the Committee served 
the person with a notice under S. 172 to demolish the 
platform : 

Held, that the suspension of the resolution by the 
Deputy Commissioner under S. 232 could not affect 
the validity of the sanction granted and acted on. 
All that S. 232 allows is the suspension of the exe- 
cution of a resolution or the prohibition of the doing 
of an act which is about to be done or is being done 
in pursance of the sanction granted by the Com- 
mittee. But the Deputy Commissioner did not sus- 
end the execution of the resolution nor prohibit the 
uilding of the platform. 

Held, also that the circumstances were not such as 
to allow the committee to proceed summarily under 

S. 172 and that the notice under S. 172 was invalid. 
AIR (Vol 23) 1936 Lah 689 : 38 P L R 897 : 165 Ind 
Cas 856. 

S. 172 — Statutory right to remove encroach- 
ments erected without permission — Limitation — 
Acquisition of prescriptive rights, if avail against 
such right. 

The Municipal Committee does not lose its statu- 
tory right of removing encroachments from the site 
of the streets through the acquisition of prescriptive 
right to resists a suit of the class mentioned under 
Art. 146A, Limitation Act. Section 172 gives a statu- 
tory right to Municipal Committee in the Punjab to 
remove any encroachment erected without permis- 
sion, and there is no limitation in point of time, 
except that compensation must be paid if the struc- 
ture is more than three years old. Tne exercise of a 
Committee’s right under this section is not the same 
as the institution of a suit for possession and the 
operation of Art. 146A is limited to suits. AIR 
(Vol 23) 1936 Lah 182 : 38 P L R 744 : 159 Ind Cas 
639. 

S. 172 (1) — Conviction under S. 219 — Legality. 

Where the complaint was for an offence under 
S. 172 (1) of the Municipal Act it is not open to a 


Magistrate to convict the accused under S. 219 of 
that Act. AIR (Vol 18) 1931 Lah 98 : 31 P L R 967. 

S.172 — Scope. 

Section 172 only applies to cases where an en- 
croachment has recently been made by a person on a 
public street, etc , without the written permission of 
the Municipal Committee. Where it is found that no 
encroachment was made recently the notice under 
S. 172 is illegal and the question of the ownership of 
the land on which the said encroachment is alleged 
to have been made is immaterial. AIR (Vol 18) 1931 
Lah 79 : 31 P L R 951. 

S. 172 — Scope — Newly built structures. 

Section L~2 must be restricted to newly built struc- 
tures and has no applicability to cases in which an 
old projection has been demolished, and substituted 
by new one. AIR (Vol 14) 1927 Lah 276 : 28 P L R 
205 : 101 Ind Cas 747. 

-Ss 172, 1 T 5, 195 and 219 — Encroachments — 

Action of Municipal Committee— Modes of. 

Section 195 of the Punjab Municipal Act is inapplic- 
able unless the Committee had delivered the notice to 
accused to remove certain chappers, etc. within 
reasonable time. S. 172 is inapplicable to structures 
or encroachments built from 8 to 15 years prior to 
the date of the notice. The section applicable to en- 
croachments or structures which are not recent or 
were made with permission is S. L75 (1) under which 
the Committee must award reasonable compensation. 
AIR (Vol 1) 191 1 Lab 554 : 16 Cr L 1 350 : 2 P R Cr 
1915 : 18 P L R 1916 : 2S Ind Cas 734. 

2. Permisvion in writing by the Committee. 

S. 172 — Sanction once given, if can»be revoked 

on ground of mistake 

Section 172 authorises the Committee to prosecute 
an offender or demolish a structure only when it is 
erected without its permission in writing. Where, 
however, a person applies for permission to construct 
an overhanging balcony and constructs it in anticipa- 
tion of sanction and the Committee grants permission 
indicting a penalty and the penalty is paid, S. 172 
does not apply even if the sanction be in contraven- 
tion of the bye-laws of the Committee. 

There is no provision in the Act enabling the Com- 
mittee to revoke a sanction once given. A sanction 
to build given by a Committee -cannot be revoked on 
the ground that there had been a mistake. AIR 
(Vol 21) 1934 Lah 1021 : 36 P L R 124 : 155 Ind Cas 
49L 

S. 172 -Seal of Municipal Committee — Value of. 

Application to build two tharras abutting on the 
public street and overhanging a municipal drain — 
Resolution as follows : “Sanctioned as recommended 
by the Building Sub-Committee — The necessary 
agreement deed be obtained before issuing the 
permit.” No permit issued but a copy of the plan 
which they had filed in the said office returned — This 
plan bore the seal of the Municipal Committee with 
the words “manzur shud” meaning “granted.” There 
was also a reference in their map to the resolution : 

Held, that the plan containing the words quoted 
above accompanied with the seal of the Municipal 
Committee must be considered as permission in 
writing. 

No particular form is prescribed in which the per- 
mission is granted under S. 172 (1). 

The seal of the Municipal Committee, when affixed, 
is equivalent to signature of the Secretary or some 
other competent Municipal Officer. AIR (Vol 21) 1934 
Lah 1011 : 36 P L R 277 : 155 Ind Cas 893. 

3. Overhanging structures. 

S. 172— Door leaves if “immovable overhanging 

structu'e.” 

The words “immovable overhanging structure”, in 
S. 172 are not meant to cover door leaves. They are 
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meant to cover anv structure like that of a balcony 
rathtr than that of door leaves. 

The door leaves are immovable property within the 
definition of the General Clauses Act. They may not 
have been embedded or attached to the earth them- 
selves but they are fastend to a gate which is attach- 
ed to the earth. The fixing of door leaves in a street, 
therefore, constitutes immovable encroachment with- 
in S. 172. AIR (Vol 31) 1944 Lah 13 : 45 P L 11 371 : 
ILR (1944) Lah 416 : 210 lnd Cas 539 (DB). 

— S. 172— Structure proiecting over street — Com- 
mittee’s power to withhold permission. 

It is clear from S. 172 that a person is not entitled 
to build a balcony without the permission of the 
committee. The Committee has full power to with- 
hold permission for the building of a structure that 
will project over a street and a civil Court has no 
jurisdiction to interfere iu such a matter. AIR (Vol 9) 
1922 Lah 41 : 68 lnd Cas 675. 

4. Erects or re-erects 

S. 172 — Where the previous owner of the buil- 
ding had no intention to re-fix the doors at the time 
when they were removed by him, the putting up of 
the doors, whether they were the same doors or fixed 
in the same place or not, by the s jbsequent owner 
would amount to erection and not merely re-erection 
within the meaning of S. 172. AIR (Vol 31) 1944 
Lah 13 : 45 P L R 371 : ILR (1944) Lah 416: 210 lnd 
Cas 539 (DB). 

5. Imposition of conditions 

S. 172 (l)— Imposition of conditions, legality of. 

In granting sanction under S. 172 (1), the Munici- 
pal Committee cannot impose any condition on the 
grantee nor can a sanction once granted be revoked. 

AIR (Vol 21) 1934 Lah 1011 : 36 P L R 277 : 155 lnd 
Cas 893. 

S. 172— Sanction for construction of building on 

condition of payment of rent — Suit for recovery of 
rent. v . 

The applicant was given sanction by a Municipality 
for the construction of a building which encroached 
upon a street on condition of his agreeing to pay a 
certain rent to the Municipality. He erected the 
building after agreeing to pay the rent fixed. In a suit 
by the Municipality for tent, it was contended that 
the condition as to payment of rent was ultra vires : 

Held, that the agreement as to payment of rent 
wa> not in any way illegal but was enforceable by the 
Municipality. AIR (Vol 18) 1931 Lah 634 : 32 P L R 
607 s 132 lnd Cas 696. 

S. 172 -Public street — Encroachment - Condi- 
tional sanction by Municipal Committee, when per- 
missible. 

Wnere a Municipal Committee has not framed any 
bye-laws regulating their power to impose conditions 
as to payment of rent, etc., on sanctioning an 
encroacument under S. 172, it is not open to the 
Committee to grant permission to make an immov- 
able encroachment on a public street subject to the 
condition of payment of ground rent. 32 P L R 211 : 
(1931) 133 lnd Cas 124. 

S. 172 - Restrictions on permission — Absence of 

bye-law— Effect. 

The committee has no power to put restriction 
upon the permission granted by it. It has power to 
Tefuse permission but if it once grants the same, it 
cannot put any restrictions or limitations upon it. 
Where, therefore, the committee grants permission 
to build a verandah in irout of a person s house 
imposing conditions as regards payment of rent and 
removal of structure in future in case the committee 
so required, such conditions are ultra vires in 
the absence of a bye-law framed under S. 188 confer- 
ring those powers on the committee. AIR (Vol 17) 
1930 Lah 246 : 31 P L R 228 : 123 lnd Cas 84 (DB). 

13 F.Y.D./D.F. 7. 


-S. 172 — Absence of byc-law — Effect. 


Section 172 does not intend to give the Municipal 
Committee anything more than absolute power of 
refusal or grant of an application made under the 
section. It cannot therefore grant such permission 
subject to any conditions such as payment of rent by 
the applicant. Imposition of a condition of payment 
of rent is therefore ultra vires under S. 172. AIR 
(Vol 16) 1929 Lah 701. 

6. ‘Demolition* 

S. 172 — Plaintiff allowed by Committee to retain 


projections — Deputy Commissioner advising Com- 
mittee to order demolition — Committee having pro- 
jections demolished: 

Held, order to demolish was not proper. A I I\ 
(Vol 24) 1937 Lah S4 : 171 lnd Cas 6L6. 

7. “Notice”. 

S. 172 Where the notice given by the Municipal 

Committee under S. 172 is in part within the powers 
conferred on the Municipality and in part beyond its 
powers, it must be treated as bad in its entirety. AIR 
(Vol 20) 1933 Lah 935:34 P L R 636:146 lnd Cas 241. 

S. 172 — Encroachment not recent — Notice under 

S. 172, legality of. 

Section 172 only applies to cases where an en- 
croachment has recently been made by a person on a 
public street, etc., without the written permission of 
the Municipal Committee. Where it is found that no 
encroachment was made recently, a notice uuder 
S. 172 is illegal and the question of the ownership of 
the land on which the said encroachment is alleged 
to have been made becomes immaterial. AIR (Vol 18) 
1931 Lah 79 ; 31 P L R 951 : 131 lnd Cas 221. 

.S. 172 — Absence of encroachment — Validity o 

notice. 

Uuder S. 172 a written permission of the committee 
is necessary to enable a person to build or erect any 
immovable encroachment upon the ground level of 
any street. But where the site on which the portion 
objected to by the Committee is constructed is not 
proved to be a street, a notice under S. 172 for demo- 
lition of the portion is invalid, and suit for injunction 
against the committee is competent. A 1 R (Vol 17) 
1930 Lah 598. 

S. 172 — Notice to alter thara— Validity. 

Notice served upon a person on behalf of the Muni- 
cipal Committee to alter an encroachment (thara) on 
the drain, within a week, so as to bring it in confor- 
mity with the sanction failing which he would be 
dealt with according to law is a notice under S. 172. 
AIR Vol 16) 1929 Lah 566 : 116 lnd Cas 908 (DB). 

S. 172 — Old encroachment — Right of Munici- 
pality to issue notice. 

The Municipal Committee is not competent to issue 
a notice under S. 172 in respect of the encroachments 
which were made about twenty years ago. 1.1926) 97 
lnd Cas 288 : 27 P L R 410. 

_S. 172 Notice by Municipal Committee requir- 


ing demolition of bridge constructed with permission 
— Injunction. 

The Municipality gave permission to plaintiff to 
build a bridge across a drain in front of his house on 
condition that he would, at the end of ten years 
either apply for fresh permission to maintain the 
br.dge or permit its demolition. The ten years having 
elapsed, the plaintiff not having applied for fresh per- 
mission (Punjab Pre-emption Act, S. 3) the Munici- 
pality issued a notice under S. 172 calling upon the 
plaintiff to demolish his bridge or obtain fresh per- 
mission to maintain it. Held, that the notice issued 
by the Municipality was ultra vires and as the Muni- 
cipality was exceeding its statutory powers, it could 
be restrained by an injunction. AIR (Vol 6) 1919 Lah 
380 : 51 lnd Cas 831 (DB). 
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S. Removal without compensation. 

S. 172 — Remedy of aggrieved party for unlawful 

removal. 

The remedy of an aggrieved party for the unlawful 
removal of a projection by a local authority is a suit 
for compensation and not a suit for injunction. This 
rule applies to a case where the Municipal Committee 
has not made any tender of compensation before 
removal of the structure. AIR (Vol 23) 1936 Lah 182: 
38 P L R 744 : 159 Ind Cas 639. 

9. Conviction. 

% 

Ss. 172, 219— Encroachment — Notice to remove 

— Non-compliance— Prosecution — Imposition of daily 
fine — Legality. 

Where lor non-compliance with a notice to remove 
an encroachment, a person was prosecuted under 
S. 219 and he was sentenced to pay a fine of Rs. 10, 
and in the event of continuance of the bench, he was 
filed to pay eight annas per day till the thara was 
removed : 

Held, that the order imposing a fine after the date 
of the conviction was bad and that the proper course 
was to institute further prosecution and to allow the 
accused an opportunity of defending himself before 
the further tine was imposed but that the words 
“continuing breach” in S. 219, empower the Magis- 
trate to impose a daily fine from the date mentioned 
in the notice for the removal of the thara to the date 
of the compliance or to the date of conviction which- 
ever may first occur. AIR (Vol 21) 1934 Lah 447 : 35 
P L R 355 : 36 Cr L J 298 : 153 lnd Cas 198 (2). 

10. Private property. 

— — S. 172 — Building on site declared private by 
Civil Court— Legality of prosecution. 

Where the applicant has obtained a decree in his 
favour declaring that the site was his private property 
but the Municipal authorities prosecuted him for 
building on that property. 

Held, the prosecution was wrong. AIR (Vol 12) 
1925 Lah 238 : 84 Ind Cas 718 : 6 L L J 525 : 26 Cr 
L J 366 : 26 P L R 47. 

— S. 173^ 

S. 173 — The Municipal Committee has no right 

to interfere with the enjoyment of the right of way 
by the public on a public street by letting out a por- 
tion of it to a particular individual for a private pur- 
pose. AIR (Vol 21) 1934 Lah 900 : 155 Ind Cas 951. 

S. 173 — Structure made with permission of 

Municipality years ago — Continuance after expiry of 
period without payment — Offence. 

Section 173 applies only to encroachment which 
have recently been made and it is the act of building 
erecting the encroachment which has been made 
punishable and the section does not apply to en- 
croachments or erections which have existed for some 
years. Where a moveable encroachment or projection 
was made some years ago and with the permission of 
the Municipal Committee on payment of right no 
offence is committed if the structure is continued 
after the period fixed without payment of rent. In 
such a case, the relation between the parties is that 
of landlord and tenant or licensor or licensee and 
hence the aggrieved party should seek the remedy 
in the Civil Court. A I R (Vol 21) 1934 Lah 733 : 36 
Cr L J 710 : 35 P L R 601 : 155 Ind Cas 384. 

S. 173— Superstructure on Takhtposh — Right of 

Municipality to summary removal. 

Where a takhtposh is placed on the drain in front 
of a person’s shop, the superstructure on the takht- 
posh is a movable encroachment over the drain and 
is, therefore, an encroachment which the Municipal 
Committee is entitled under S. 173 (2) to have sum- 
marily removed. AIR (Vol 13) 1926 Lah 327 : 93 
Ind Cas 627, 


S. 173 — Deposit of goods in street — Site let out 

to third person. 

If the Municipality has leased out the right to 
stock goods on a specified portion of a street to one 
person, it cannot prosecute another person under 
S. 173 for depositing goods thereon without the per- 
mission of the lessee. AIR (Vol 6) 1919 Lah 110 : 22 
P R Cr 1919 : 20 Cr L J 516 : 51 Ind Cas 676. 

— S. 175. _ 

S. 175 — Powers of Committee. 

Lease of public street by Municipality — Lessee 
allowed to build chabutra thereon : 

Held, that the site under the chabutra ceases to be 
a portion of the public street and the Municipal Com- 
mittee has no power to issue notice under S. 175 for 
demolishing the chabutra. A I R (Vol 27) 1940 Lah 
261 : 42 P L R 690 : 190 Ind Cas 531. 

— -S. 175 — Operation of. 

Section 175 comes into play only if the property 
vests in the Municipal Committee. (1940) 42 P L R 
202. 

S. 175 — Tender of compensation — Absence of 

tender — Validity of notice. 

The committee must make a tender of reasonable 
compensation to the person to whom the notice 
under S. 175 to demolish his building on the ground 
of encroachment is given before he can be called 
upon to demolish the stiucture. It is immaterial whe- 
ther the question is raised in criminal or civil suit. 
AIR (Vol 16) 1929 Lah 763 : 121 Ind Cas 424. 

S. 175 — Interference by Civil Court — When 

justifiable. 

Where the action of the Committee is shown to be 
intra vires and it is in no way dishonest or malici- 
ous, the question of whether it was necessary in the 
public interest to take action to remove the struc- 
tures does not arise in Civil Court. AIR (Vol 11) 1924 
Lah 699 : 79 Ind Cas 8 (DB). 

S. 175— Absence of tender — Validity of notice. 

The language of S. 175 indicates that the requi- 
sition open to the Municipality is subject to the 
payment of compensation, i.e., the tender of com- 
pensation must accompany the notice. AIR (Vol 11) 
1924 Lah 89 : 73 Ind Cas 813 : 4 Lah 158 : 24 Cr L J 
701. 

S. 175 — Suit to challenge action of Municipal 

Committee — Civil Court — Jurisdiction. 

The Municipal Committee first sanctioned the 
erection by plaintiff of a verandah on a chabutra in 
front of his house and afterwards required him to 
pull it down. The site of chabutra belonged to Muni- 
cipality. The plaintiff then sued for an injunction 
against the Committee. 

Held, that persons dissatisfied with the action of a 
Committee cannot appeal, to a civil Court, which can 
interfere only when the Act is in excess of the 
powers of the Committee and cannot decide whether 
the Act is reasonable or not. 

Held, also that as the site under the chabutra was 
not the property of the plaintiff and was, therefore,, 
part of the Municipal property the verandah built on 
it was overhanging the street and the Committee 
could rightly require it to be demolished on payment 
of reasonable compensation under S. 175. AIR (Vol 3) 
1916 Lah 14 : 104 P R 1916 : 81 P L R 1917 : 36 Ind 
Cas 599 (DB). 

— S. 1S8. 

— S. 1S8 — Punjab Government notification 573G. 
40/S3S0 of 23rd February 1940 issued under S. 188 
— Effect of. 

The only effect of the Notification 573 G. 40/8389 
dated 23rd February 1940, issued by the Punjab Gov- 
ernment under S 188 is that it extends the opera- 
tion of the bye-laws made by the Municipality oi 
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Hoshiarpur under the Hackney Carriage Act to their 
roads and not that the roads have become a part and 
parcel of the Municipality. The result is that the 
owners and drivers of tongas plying within ten miles 
of the municipal limits ot the Hoshiarpur Municipa- 
lity are liable to be taxed by both the Municipality 
and the District -Board. AIK (Vol 31) 1944 Lah 69 : 

46 P L R 34 : 211 lnd Cas 634. 

— S. 188— Powers of Committee. 

In absence of requisition by the Local Government 
under S. 188 to frame bye-laws under S. 121, the 
failure of the Municipality to frame bye-laws cannot 
debar it from imposing penalty provided by S. 121 
(5). AIR (Vol 28) 1941 Lah 305 : 43 P L R 341 : 42 
Cr L J 825 : 196 lnd Cas 225. 

S. 188 Levy of octroi on animal brought into 

town for slaughter authorized — Octroi on animals 
already slaughtered — Whether can be levied — Re- 
fund. 

Section 188 (g) is purely permissive. It does not 
presume that octroi on animals can only be levied on 
entry into the Municipality. If the Committee is 
entitled to charge octroi on animals brought into the 
town tor slaughter but not on animals already in the 
town either born there or not brought there for 
slaughter, it can realise octroi on animals already 
slaughtered at the shops of licensed butchers, where 
there is no Municipal slaughter house. ✓ 

There is no warrant for the proposition that it 
would not be in accordance with law for the Com- 
mittee to grant a refund on any article except that 
exported. AIR (Vol 24) 1937 Lah 310 : 174 lnd 
Cas 54. 

S. 188 — Permission under S. 172— Restrictions 

on permission— Absence of bye-law — Effect. 

The committee has no power to put restriction 
upon the permission granted by it. It has power to 
refuse permission but if it once grants the same it 
cannot put any restrictions or limitations upon it. 
Where therefore the committee grants permission to 
build a verandah in front of a person’s house impos- 
ing conditions as regards payment of rent and removal 
of structure in future in case the committee so requir- 
ed, such conditions are ultra vires in the absence ot a 
bye-law framed under S. 188 conferring ‘hose powers 
on the committee. AIR (Vol 17) 1930 Lah 246 : 123 
lnd Cas 84 : 31 P L R 228 : 11 Lah 278 (DB). 

S. 188 — Occupier— Meaning. 

The definition of an “occupier” given in the bye- 
laws made by the Delhi Municipality under 8. 188 
(b) is inconsistent with the definition ot the same 
term given in the Act itself and is therefore ultra 

vires. AIR (.Vol 8) 1921 Lah 134 : 64 lnd Cas 129 : 2 
Lah 239 : 102 P L R 1921 : 22 Cr L J 737. 

Ss. 188 (2',' 121, 219 — Bye law (4) under S. 183 

(q) — Persons committing breach — Ss. 121 and 219, 

*As bye-law (4) framed bunder S. 188 (q) prohibiting 
the keeping of sulphur matches for purposes of trade 
in excess of 40 doz. boxes, provides no penalty for its 
breach, a person committing breach of the bye law 
cannot be convicted and fined; Ss. 121 and 219 do not 
apply to such a case. AIR (Vol 22) 1935 Lah 943- 

188 (g) Power of Committee to exclude 

areas from octroi limits. . . . . .. 

The fixing of Municipal limits is entirely a matter 
of discretion with the Municipal Committee. 1 he 
Committee is competent to exclude a certain area 
from octroi limits in view of the consideration in the 
shape of high prices that it has realised for the sites 
of tne shops. AIR (Vol 22) 1935 Lah 632 : 37 P L R 
289 : 162 lnd Cas 159 (DB). 

S. 188 (p)— Bye-laws not framed under S. 188 (p) 

—Committee, if can construct tonga stand — Action, 


ultra vires — Jurisdiction of Civil Court to grant 
relief to aggrieved party. 

The Committee cannot act without framing the 
necessary bye-laws in those matters in which a bye- 
law is necessary under the Act. If any power is 
vested in the Committee for which a bye-law is 
necessary, it is precluded from exercising that power 
in the absence of a bye-law. In the matter of the 
construction of a tonga stand, therefore, the Com- 
mittee cannot take any step without making bye- 
laws under S. 188, cl. (p) and when no such bye-laws 
have been framed, the act of the Committee is 
clearly ultra vires. In these circumstances, a suit 
against the Municipal Committee is quite competent. 
In cases where the Municipality acts ultra vires the 
Civil Court has power to interfere and grant proper 
relief to the aggrieved party. AIR (Vol 22) 1935 Lah 
196 : 16 Lah 517 : 37 P L R 753 : 153 lnd Cas 850 
(DB). 

— S. 1S9. 

S. 1S9— Sanction given in contravention of bye- 
laws — Effect. 

A local body has no power to grant sanction for a 
building in contravention of its own bye- laws. But 
where a Municipality has granted the sanction and 
accepted the required penalty from the applicant, it 
is estopped from withdrawing it and requiring the 
applicant to demolish the structure. A I R (Vol 21) 
1934 Lah 1021 : 36 P L R 124 : 155 lnd Cas 491. 

S. 189 — Conditions under bye-law 26 — New 

building abutting street or lane. 

The condition provided in bye-law 26 can only be 
imposed in relation to the new building which it is 
proposed to erect and does not empower the com- 
mittee to direct the demolition of any existing build- 
ing. So also a condition precedent to the application 
of the bye-law is that the new building should abut 
on a street or lane. AIR (Vol 17) 1930 Lah 488 (DB). 

S- 189— Condition regulating line of frontage — 

Enforceability. 

The committee has no power to enforce conditions 
regulating the line of frontage unless the intended 
building abuts on a street. Section 193 empowers the 
committee to refuse sanction to build or grant sanction 
either absolutely or subject to such modification as it 
may deem fit in respect of all or any of the matters 
specified in sub-section (3) of Section 189. That is to 
say, the committee may refuse permission to build at 
all, but if permission is granted it can only impose 
such conditions as are provided for in the sub-section. 
AIR (Vol 10) 1923 Lah 417 : 73 lnd Cas 725 (DB). 

Ss. 189 and 193— Removal of Thara — Compen- 
sation. 

A Municipal Committee is competent to remove a 
Thara old or new, but in the former case it is neces- 
sary to give compensation. 52 P W R 1913 : 122 
P L R 1913 : 19 lnd Cas 781. 

S. 189 (3) (i) and (iii) — Conditional sanction — 

Condition, if fair, should be complied with. 

In granting sanction under S. 193, the Municipal 
Committee ordered that the plaintiff should not build 
his Wall within 2 feet of a certain open space which 
was originally about 5 feet and 4 inches wide. In 
spite of this order, the plaintiff built his house and 
thereupon the Committee served a notice on him 
under S. 194 requiring him to demolish the upper 
story. The plaintiff sued for an injunction. 

Held, that the condition was not illegal, wanton, 
capricious or oppressive, but was eminently reason- 
able and conducive to sanitation, free circulation of 
air and ventilation within S. 189 (3) (i) and (iii). AIR 
(Vol 3) 1916 Lah 232 : 75 P R 1916 : 140 P L R 1916: 
154 P W R 1916 : 35 lnd Cas 377 (DB). 


199 PUNJAB MUNICIPAL ACT (3 of 1911), S. 190 200 


— S. 190. 

S. 190 — Absence of bye-law — Powers of Com- 

mil tee. 

The Municipal Committee can impose conditions 
in order to regulate line of frontage only by framing 
a bye law under S. 190. Apart from any such bye- 
law the Committee has no power to prohibit con- 
struction of building within four feet of the centre of 
a passage which is not a street. A I R (Vol L7) 1930 
Lah 5-17 : 122 Ind Cas 564 : 31 P L R 193 (DB). 

S. 199 — “Building’ - — Meaning— Applicability of 

bye-law. 

The term “building” as used in Ss. 189, 190 and 
193 means that part of the house in respect of which 
an application is made to the Committee and it does 
not mean the whole of the house, a portion whereof 
is proposed to be erected or re-erected and, therefore, 
the conditions imposed by the Committee under 
S. 193 must be confined to that part of the house in 
respect of which an application to erect or re-erect is 
made to it. It also follows that the Committee is not 
entitled to invoke the aid of a bye law which prohi- 
bits erection of any portion ol any building abutting 
on a street or lane within four leet ol the centre of 
such street or laud, for putting bac k an old outer wall 
of the applicant's house which abutted a street, if the 
building proposed to be erected does not abut a 
street. AIR (Vol 15) 1923 Lah 393 : 110 Ind Cas 285. 

— S. 192. 

Ss. 192, 193 — Scheme under S. 192 under con- 
templation and expected to be put into force fairly 
soon — Administrators refusal to sanction building 
plan in contemplation ot scheme justified— Plaintiff, 
hel 1 n«»t entitled to injunction. 

On 6th October 1936, the Administrator of Lahore 
rejected a building plan submitted by the plaintiff ou 
the ground that the Commissioner had given orders 
for a scheme to be prepared under S. 192. This 
scheme was finally sanctioned by Government iu 
October 1937. The building plan submitted by the 
plaintiff was not in accordance with this scheme 
with regard to the minimum area and frontage. After 
waitii g to see the results of some litigation, the 
plaintiff finally brought the present suit in 194L for a 
perpetual injunction directing the Administrator not 
to interfere with the construction of the house as 
shown in the building plan on the ground that the 
reason given for refusing to sanction the plan was 
arbitrary, capricious and ultra vires : 

Held, that as building scheme was already in con- 
templation and w as expected to he and was, in fact, 
put into force fairly soon, the refusal of the Adminis- 
trator to sanction the building plan was justified. The 
minimum area requirements were imposed for the 
purpose ol preventing overcrow ding and it was in 
the public interest that immediate steps should he 
taken to stop this. The Court would not, by granting 
the injunction prayed for, direct something to be 
done contrary to public interest. Nor was individual 
hardship a sufficient reason for acting contrary to 
public interest. A I R (Vol 31) 1944 Lah 19 : 45 
P L R 373 : 211 Ind Cas 612 (DB). 

c s. 192 and 193 — Sanctioned building scheme 

— Applicability of, to land purchased before 
scheme. 

It js incorrect to say that the requirements of a 
sanctioned building scheme cannot he made to apply 
to any land which has been purchased before the 
scheme comes into force as this would mean that no 
building scheme could ever be enforced at all. AIR 
(Vol 31) 1944 Lah 19 : 45 P L R 373 : 211 Ind Cas 
612 (DB). 

— — S. 192 — Scheme already sanctioned by Com- 
mittee not approved — Scheme by Commissioner 

Validity of. 


Section 192 provides that the Commissioner may 
enforce a scheme of his own if a scheme sanctioned 
by the Committee is not finally approved. The 
scheme so sanctioned by the Commissioner cannot be 
held to be invalid merely because there was a scheme 
already sanctioned by the Committee but not finally 
approved. The mere existence of buildings con- 
structed in accordance with a scheme which has not 
been found to he suitable cannot be regarded as a 
reason lor holding a scheme sanctioned by the Com- 
missioner to he invalid. A building scheme sanc- 
tioned under sub-s. (-1) of S. 192 cannot he held to be 
ultra vires merely because it, in some way, modifies 
or affects existing interests, since that is precisely 
what a building scheme is usually intended to do. If 
a person stands by and does not obiect at the proper 
time, he cannot be allowed to come forward and 
object on the ground of personal hardship to himself 
in a Civil Court. A I R (Vol 31) 1944 Lah 15 : 45 
P L R 449 : 21 L Ind Cas 117 (DB). 

Ss. 192 and 16 ) — Sanction for lay out plan for 

streets, whether precludes sanction of building 
scheme. 

The mere fact that a municipality has at some time 
or other sanctioned the laying-out of streets can 
hardly he taken as making it impossible lor any 
building scheme to he subsequently sanctioned under 
S. 192 lor this would make S. 192 completely mean- 
ingless. Clause (e) ol S. 169 cannot be construed in a 
sense precisely the opposite of S. 192 which requires 
that t lie committee should obtain sanction for building 
schemes. A 1 R (Vol 31) 1944 Lah 15 : 45 P L R 449: 
211 Ind Cas 117 (DB). 

S. 192 — Scheme under S. 192 (4) — Municipal 

Committee, if must invite objections. 

It is not necessary that the Municipal Committee 
should invite objections on a scheme sanctioned 
under sub s. (4) of S 192. In the absence of evidence 
to show that the Commissioner had not invited 
objections, it must he presumed that all the formali- 
ties were duly carried out. AIR (Vol 31) 1944 Lah 
15 : 45 P L R 449 : 211 Ind Cas 117 (DB). 

— S. 193. 

S. 193— Suit against municipal body — Govern- 
ment should he made party. 

Obiter. — In a case where a municipal body is con- 
cerned, the Government should be made a party to 
the sui» for there may he cases in which the Munici- 
pal Committee is deliberately seeking to defy the 
orders of the Commissioner, although it is the inten- 
tion of the Act that they should carry them out and 
it would not he suitable that the validity of the order 
should he questioned in a suit between a private per- 
son and the Municipal Committee alone. A l R (Vol 
31) 1944 Lah 15 : 45 P L R 449 : 211 Ind Cas 117 
(DB) . 

Ss. 193, 193-A (as amended by Act III of 1933) 

— Sanction to build under S. 193 granted before 
amendment of Act — Sanction, if can be modified 
after amendment under S. 193-A. 

Section 193-A empowers the Municipal Committee 
to modify the plans which had been sanctioned 
under S. 193 before 17th July 1933 the date on which 
the Amending Act (Act III of 1933) came into force. 
It can modify it any time before the completion of 
the building. 

Every owner of land has the right to erect buildings 
thereon. 'I he Act merely restricts the undoubted 
right of the owner of erecting a building on his own 
land bv providing that the owner of the land can 
erect buildings only with the sanction of the Com- 
mittee and subject to the conditions laid down in the 
resolution conveying the sanction. Section 193 of the 
Act, by graming sanction to the owner of the land to 
erect buildings thereon does not create any vested, 
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tights. AIR (Vol 23) 1936 Lah 983 : I L R (1937) 

Lah 42 : 38 P L R 878 : 163 Ind Cas 958 (DB). 

S. 193 — Sanction, when necessary — Effect of 

sanction. . , 

The sanction of the committee under S. 193 is only 
necessary on sanitary and general public grounds and 
a sanction so given does not prevent the Committee 
from taking any steps which it thinks lit, in order to 
assert its rights to its own private property. 

Appellant applied to the Committee for sanction to 
open a number of doors in the wall hounding his pro- 
perty. The Municipal Committee omitted to pass any 
orders with the result that after the lapse of two 
months, sanction was deemed to have been given 
under S. 193. Accordingly, after two months, appel- 
lant opened certain doors. The Committee then 
issued notice to him under S. 195 to demolish them 
but he appealed to Deputy Commissioner who ac- 
cepted his appeal on the ground that under S. 193, 
the committee was deemed to have sanctioned the 

doors. j 

A short time afterwards the committee erected a 
wall close to and in front of the doors which 

effeotually masked them : , 

Held, that as the wall in which the doors were 
built and the land on which the doors were opened 
were both the property of the committee, the com- 
mittee was not prevented from so doing by the 
implied sanction. A 1 R (Vol 22) 193 d Lah 131 (DB). 

S. 193— Refusal of sanction to build — Power of 

Court to enquire into reasons — Arbitrary refusal 
Power to give relief — Meaning of ‘absolutely . 

The civil Court is not ordinarily entitled to decide 
the question of sufficiency or otherwise ol the reasons 
given by a Municipal Committee, for refusing sanc- 
tion to build, but it is entitled to see whether the 
reasons for which sanction has been refused are n 
ultra vires or are not arbitrary or capricious; and it a 

Committee acts ultra vires or arbitrarily or caprici- 
ously in refusing sanction, the Court is competent to 
give relief to the person aggrieved against the action 

of the Committee. 

The word ‘absolutely’ in S. 193, is used as alterna- 
tive to “subject to such modification It does not 
imply that the Municipal Committee has unrestricted 
power to refuse to sanction a building, or that it is 
not bound to disclose its reasons for such refusal. 
The word does not qualify ‘refuse to sanction but 
governs the power of the Comimttee to sanction the 
building. A I R (Vol 19) 1932 Lah 59 : 133 Ind Cas 

549. 

S. 193 -Question of title -Suit for injunction to 

restrain Committee from preventing building — 
Power of Court to decide question of title. 

A person intended to erect a chabutra in front m 
his house and gave notice of the intention to the 
Committee under the provisions of S. 139 12;. me 
Committee refused permission to build on the ground 
that the title of the land on which it was proposed to 
build vested in the Committee. He brought a suit 
for “an injunction against the Committee restraining 
it from preventing him from building a platform on 
the land owned and possessed by him” : 

Held that the relief claimed implied a prayer tor 
the declaration of the person’s title and the Court 
should adjudicate on the question of title in the land 
and if it was found to vest in the person he was 
entitled to the injunction prayed for. A 1 R (Vol 16) 
1929 Lah 774 : 115 Ind Cas 755. 

S. 193— Revocation of sanction— Validity. 

Where once the Municipal Committee has given 
sanction to roof a drain, it cannot revoke it. AIR 
(Vol 14) 1927 Lah 891 : 100 Ind Cas 813. 

S. 193— Tacit sanction— Applicability to projec- 
tion over street. 


202 


A tacit sanction provided for by S. 193 covers erec- 
tion or re-erection of buildings entirely within the 
bounds of a person’s own land, but does not cover a 
projection or structure over-hanging or encroaching 
upon any street or road. (1926) 92 Ind Cas 765 (Lah). 

S. 193 -Restrictions on sanction— Validity. 

Where sanction was granted subject to the condi- 
tion that a particular wall in the plan of the proposed 
new building should be put back a certain distance. 

Held, the Committee was. not acting beyond its 
powers in imposing the condition in question. A 1 R 
(Vol 11) 1924 Lah 393 : 71 Ind Cas 775. 

S. 193— Scope. 

S. 193 refers only to buildings to be erected on 
private property. A 1 R (Vol 9) 1922 Lah 41 • 6S Ind 
Cas 675. 

Ss. 193 and 195— Injunction, suit for, against 

the Municipal Committee— Question of good faith 

or mala fide. „ , w . . , 

In granting sanction under S. 193, the Municipal 
Committee ordered that the plaintiff should not 
build his wall within two feet of a certain-open space 
which was originally about five feet and 1 inches 
wide. In spite of this order, the plaintiff built his 
house and thereupon the Committee served a notice 
on him under S. 194 requiring him to demolish the 
upper storey. The plaintiff sued for an injunction. 

Held, that the question of good faith or mala tide 
of the Municipal Committee in imposing the condi- 
tion was one of fact, and could not be considered in 
second appeal. AIR (Vol 3) 1916 Lah 232 : id P R 
1916 • 140 P L R 1916 : 154 P W R 1916 : 3d IikI Cas 

377 (DB). 

S. 193— Alteration. . , , 

The mere substitution of new bricks for old ones in 
a platform on the ground does not constitute any- 
thing more than repairs to such platform. d 2 1 W R 
1913 : 122 P L R 1913 : 19 Ind Cas 781. 

S. 193 (1)— Mere proposed scheme which has 

not yet been sanctioned does not entitle committee 

to refuse sanction under sub-s. (1). 

Sub-section (1) of S. 193, makes it imperative tor 
the Municipal Committee or the Executive Officer 
to refuse to sanction the erection or re-erection ot a 
proposed building only where it is calculated to con- 
travene any scheme that has-actually been sanction- 
ed under sub-s. (3)* or (4) of S. 192. A mere proposed 
scheme which has not yet been sanctioned does not 
entitle the Municipal Committee or the Executive 
Officer to refuse sanction under this sub-section, do 
far as this sub-section is concerned, it is wholly im- 
material whether the Municipal Committee is merely 
contemplating to draw a scheme or has actually 
drawn it up and submitted it to the Provincial Gov- 
ernment for sanction. AIR Vol 33) 1946 Lah 216 : 
48 Pun L R 8 : 225 Ind Cas 369 (DB). 

— S. 193 

S. 193 (1) and (2)— Scheme not sanctioned — 

Committee refusing sanction under S. 193 (2) — 
Action of committee, held to be collateral and in 
excess of its powers. 

A submitted a building plan to the committee tor 
sanction on the plot of land that he had purchased. 
On 31st October 1935. the committee accoided its 
sanction. A constructed a boundary wall on this plot 
and also filled the foundations and constructed the 
building up to the plinth but failed to complete the 
building within the time allowed by law, and the result 
was that sanction lapsed. On 15th May 1940, A re- 
submitted the same plan for renewal of the sanction. 
The Committee refused its sanction under S. 193 (2) 
to the proposed budding on the ground that area 
was low lying and could not be properly drained off. 
By the time sanction was refused, about two hundred 
houses had been built in the same low-lying area. A 


203 


PUNJAB MUNICIPAL ACT (3 of 1911), S. 193 


204 


did not seek the remedy under S. 225 but instituted 
a suit for an injunction restraining the committee 
from interfering with the construction of his pro- 
posed building on the plot ; 

Held, that (1) the reason for refusal was outside the 
purview of S. 193 (2/ as the reason affected the whole 
of the area in which the site of the proposed build- 
ing was situate and such an objection could not be 
said to affect the building itself ; 

(2) ground for refusing sanction taken by the com- 
mittee could only be taken under the provisions of 
S. 193 (1), only if a scheme had been sanctioned for 
the low-lying area but as the scheme was not sanc- 
tioned, the committee could not refuse the building 
plan of A under provisions of S. 193 (2) which cover- 
ed only those cases which were outside the provi- 
sions of S. 193 (1). The committee acted collaterally 
by giving reason for refusal to sanction the proposed 
building under S. 193 (2), which could only fall under 

S. 193(1); 

(3) the committee, instead of acting under S. 131 
for making low-lying area habitable and to make 
arrangements for draining it off resorted to the pro 
visions of S. 193 (2), for the same purpose and acted 
collaterally and in excess of the powers conferred by 
that section ; 

U) the committee by assigning the reason for 
refusal of sanction under S. 193 (2), declared that 
nobody could build on the whole of that low-lying 
area. In other words, it deprived the owners of their 
proprietary rights in that lands as they could not 
make any effective use of that and therelore, the 
owners were ceitainly entitled to claim redress 
against such an infringement of their rights by having 
recourse to a Civil Court ; 

(5) as A had raised up to the strict level the site of 
the house on which he proposed to build, the objec- 
tion regarding the rest ot the low-lying area could 
not be made applicable particularly when the coin- 
mittee j u * n rneanw hile sanction at least two 
“.unbred houses to be built on that low-lying area. 
The action of the committee in these circumstances 
could only be described as abuse of its power. The 
committee as a statutory body should not have acted 
discriminately as it acted in case of A. The exercise 
ot its power was wanton, arbitrary and oppressive 
and was subject to control of Civil Court ; 

U le Court could issue an injunction. AIR (Vol 

ool Lah 81 : 47 P L R 178 : I L R (1945) Lah 
ooZ (fcB). 

— —Ss. 193 (1) and 192 — Plan not in accordance 
with scheme sanctioned under S. 192 — Rejection of, 
by Administrator-Validity. 

As S. 193 (1) requires the Administrator to reject a 
plan which is not in accordance with the scheme 
sanctioned under S. 192, compliance with the require- 
ments of S. 193 (1) cannot be said to be ultra vires 
unless it can be clearly shown that there was some 
such serious irregularity of procedure as would make 
it possible to say that there never was any sanctioned 
scheme at all within the meaning of S. 193. In that 
case the Administrator might have power to sanction 
a plan which was not in accordance with the scheme 
and his order could be attacked ; but when the 
question is really one of holding that the scheme, 
although regularly sanctioned, should not be enforced 
because it is oppressive, then it would be impossible 
to hold that the Administrator had power to do 
anything except to reject such a plan. The Court 
may have power to hold the scheme invalid on the 
grounds of its being oppressive, but until it has been 
so held, the Administrator is bound to act in ac- 
cordance with it and reject a plan which is not in 
accordance with the scheme sanctioned under S. 192. 
the Commissioner’s order sanctioning the scheme 
must be directly attacked and not indirectly through 


the orders of the Administrator rejecting the plan. 
A I R (Vol 31) 1944 Lah 15 : 45 P L R 449 : 211 Ind 
Cas 117 (DB). 

— — S. 193 (1) — Convenience in cleaning drain — 
Right of Municipality. 

The right to supervise the drain and to have a 
right of way to the drain is accessory to the right to 
the drain and the Committee are, therefore, entitled 
to demand reasonable convenience for cleaning and 
supervising the drain. A I R (Vol 14) 1927 Lah 891 : 
100 Ind Cas 813. 

— — S. 193 ’ (2) — Sub-s. (2) does not give power to 
refuse sanction merely because erection of building, 
if permitted, will result in inconvenience to other 
persons. 

1 he language of sub-s. (2) of S. 193 is perfectly 
clear. It enables the Municipal Committee or the 
Executive Officer only to refuse sanction for a reason 
which is just and sutficient as affecting the proposed 
building itself. It is not possible to read into it a pro- 
vision giving the Municipal Committee or the Exe- 
cutive Olficer power to retuse sanction because there 
is reason to believe that the erection, if permitted, 
will result in difficulties or inconveniences to other 
persons. AIR (Vol 33) 1946 Lah 216 : 48 Fun L R 8 : 
225 Ind Cas 369 (DB). 


S. 193 (2) — Sub-s. (2) does not apply merely 

because proposed building is likely to interfere with 
proposed town planning scheme. 

In order to attract the application of sub-s. (2) of 
S. 193 the sanction must be refused for any reason 
which the Executive Officer or the Municipal Com- 
mittee deems to be just and sufficient as affecting the 
proposed building and such reason has to be com- 
municated in writing to the applicant. Where the 
order of the Executive Officer simply says that the 
sanction is refused because the proposed building will 
interfere with the proposed town planning scheme 
and no reason affecting the building itself is given in 
the said order, sub-s. (2) does not’apply. AIR (Vol 33) 
1946 Lah 216 : 48 Pun L R 8 : 225 Ind Cas 369 (DB). 
Ss. 193 (2), 2 2 d In spite of S. 225, Punjab Muni- 
cipal Act, the Civil Courts can interlere even with 
the discretionary orders of the Municipal Committee 
under S. 193 (2) of the Municipal Act if those orders 
are an abuse of the power vested in it or are in any 
way unreasonable, capricious, arbitrary or partial. 
A I R (Vol 28) 1941 Lah 200 : 43 P L R 13 : I L R 
(1941) Lah 278 : 196 Ind Cas 70 (DB). 

S. 193 (4)— Where .the trust neither refuses nor 
grants permission '•within a reasonable time to a resi- 
dent in Delhi who applies for permission to erect or 
re-erect, the provisions of S. 193 (4), Punjab Munici- 
pal Act apply to the case by virtue of 8. 49, U P. 
I™" Improvements Act there being nothing in 
b. 193 (4), Punjab Municipal Act inconsistent with 

in e ,, te r a0 L r ° f ->, the y* P - Act VI11 of 1919- AIR (Vol 28) 
1941 Lah 431 : 43 Cr L J 103 : 197 Ind Cas 67. 

— — S. 193 (4)— Applicability and scope. 

Section 19 3 (4) refers to a town planning scheme 
sanctioned only under S. 192 and does not apply to a 
scheme sanctioned by the trust under U. P. Town 

Jl?f« r0 . Ve K2j s Act ’ as a PP lied to Delhi. AIR (Vol 28) 
1J ^ L Lah 431 : 43 Cr L J 108 : 197 Ind Cas 67. 

S. 194— (As amended by Act III of 1933)— If re- 
trospective. 

If the enactment is expressed in language which is 
tairly capable of either interpretation, it ought to be 
construed as prospective only. Hence, S. 194 as 

*939 Lah 546 19 4l P LR 4 r 7 e ' ros P ective ' AIR < V °1 26) 
— S. 195. 

-S. 195 -Notice to demolish re-erected portion of 

— Measurements of such portion not given— 
Notice, if Vague. 
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A notice under S. 195 of the Municipal Act calling 
upon the plaintiff to demolish the portion ot a 'wall 
re-erected by him as having been* re-erected without 
sanction without specifying the length and breadth 
of the re-erection is not vague or iudehmte, as the 
plaintiff must be deemed to have known what portion 
was re-erected. AIR (Vol 34) 1947 Lah -56 : -^>1 Ind 
Cas 20 : 49 P L R 32. 

Ss. 195 and 195-A — Construction of building 

started without permission' — Construction stoppe 
in pursuance of notice under S. 195-A — Apphca ion 
to continue construction— No order passed wit »n 
days— Subsequent completion of building— Sanctioi 
must be deemed to have been given — Subsequent 
notice under S. 195 for demolition of building is 

Invalid. 

Where an application for sanction to continue the 
construction of a building, which was stopped l “ P* 1 ' 
suance of a notice under S. 19 5 A is made to ai - 
cipal Committee but no order is passed thereon 
within the period of 60 days laid down by S. 193 (4), 
and the applicant completes the building a 
statutory period, the sanction to build must ^be deem- 
ed to have been granted by the Municipal Co 
Any subsequent notice under S. 195 tor demolishing 
the building is invalid as the notice under S. 1 Jo can 
be issued only where no sanction has been given or 
is deemed to have been given at the time of the issue 

of notice. It cannot, in such a case, , nortion 
that the notice was valid with respect to . .Without 

of the building which had been erected without 

sanction before the date of appbcahon for s, anction 
The reason is that the portion of the budding erected 
by the applicant before the date of app _ -r it 
also be deemed to have been sanctioned. E* e «> * 
be taken that the notice was valid ip respect ot t e 
portion erected before the appUcati i , ti 

would be invalid, being also in respect of thepmtm 

which must be deemed to have be ; nV alid 

Since it must be held to have been partmlly v nvaUd, 

it must be held to have been in * 2 23 j n( j 

AIR (Vol 33) 1946 Lah 413 : 48 P L R 102 . ina 

Cas 152. 


— S. 195 -Erection of building without proper 
sanction — Discretion of the mum ip ^ substi . 
compensation or t<> order demoli 
tute for municipality. 

In a case where it is proved that a t he discretion 

been erected without proper V . or( j er the 

is that of the municipality as to whethertoorder 
demolition or to take compensation. 1 he Court can 
not substitute itself for the committee aaddeaae 

whether or not a demolition order s , j There 

whether compensation should be de ' t 

is nothing in the .section to ^^ t compensatiom 
■compel the municipality to accept ml , n ; c : 0 ality 
The Legislature has given choice 
to take one course or the other and t j. r tbe 
compensation is also within the sole dis 
committee. AIR (Vol 32) 1945 Lah 151 : 47 P L n 

36 (DB) 

[A I R (Vol 27) 1940 Lah 185: 189 Ind Cas 151 

Overruled.] . 

Ss 195 and 220— Elapsing of considerable time 

between service of notice under S. 19a, and servi 

of notice under S. 220 — Inferences. , 

In a case where there is proper material before the 

Court and municipality allows ™ an d 

■elanse between service of notice under b. 1 Jo, ana 

!rom < rtie^delay C that' < mun^cipadity 


203 

from the fact that it did not act for a time or period. 
There might be a very good reason for the delay and 
mere delay by itself cannot constitute sulficient mate- 
rial from which a Court can infer abandonment. AIR 
(Vol 32) 1945 Lah 151 : 47 P L R 36 (Dll). 

Ss 195, 225 — Notice not falling under S. 195 

and ultra vires— Civil Court’s jurisdiction, if ousted. 

If the notice falls within the purview of S. 195, 
then the civil Courts have no jurisdiction and the only 
remedy of the aggrieved party is to take action under 
S ^25 If however, the notice does not tall withm 
the purview of S. 195 and is wholly ultra mres, then 
the jurisdiction of the civil Court is not ousted- 1 he 
Committee may have jurisdiction to pass a resolution, 
but as soon as they issue a notice which altects the 
rights of the third parties, it is for the civil Court to 
determine whether the action of the Committee s 
wholly ultra vires or whether it is intra vires. A I K 
(Vol 26) 1939 Lah 38 : 40 P L R 980 : 1/9 Ind Cas 

699. , 

S 195 — Necessity of definite finding as to the 

date on which unauthorised structure was completed. 

Action under S. 195 can be taken only if notice is 
delivered within six months of the date ot completion 
of the unauthorized structure. A mere finding that 
the structure was “constructed in certain year is 
vague and indefinite. There must be a dear .finding 
qs to the date on which it was completed. A I R 
(Vof 25) 1933 Lah 613 : 40 P L R 278 : 177 Ind 

Cas 763. 

S. 195— Sanction of Municipality— Good portion 

of building built— Sanction not cancelled by Deputy 
Commissioner — Demolition. 

Section 195 does not empower the Committee to 
require the demolition or alteration of a building 
which it has expressly sanctioned and even in respect 
of a building which has been deemed to have been 
sanctioned by it. The powers of the Committee are 
limited as indicated in the section. Where, therefore, 
a person, in pursuance of the sanction of the Com- 

ss? »■» wanwrs 

411 : 172 Ind Cas 698. 


• x i ****^ ^-*'**' 

S 195— Section 195 lays down penalties “should 

a building be begun, erected or re-erected without 
sanction.’’ Repairing the walls of a shed and putting 
thereon an iron corrugated roof prim a facie docs not 
come within the words “begun, erected or re-erected. 

AIR (Vol 23) 1936 Lah 702 : 37 Cr L J 93o (-) . 38 
P L R 886 : 164 Ind Cas 368. 

gr 195 81 — Notification extending Ss. 195 

and 81 to Notified Area of Karnal— Duty of Courts 
to take judicial notice — Recovery of money under 
S 81 by Magistrate — Magistrate, if has powers to 
determine if proper notice was given or not. 

Sections 81 and 195 were extended to the Notified 
Area of Karnal by Notification No. 11832, dated 29th 
May 1918, (p. 164 of Part 1-A of the Punjab Gazette). 
The Courts must take judicial notice of this Notifica- 
tion. 

A Notified Area Committee to which Ss. 81 and 1J5 
had been extended, served a notice on the petitmner 
under S. 195 requiring certain shops within the noti- 
fied area to be demolished. Later on, he was given 
notice that compensation would be accepted. Hut 
after the amount was fixed, the petitioner appealed 
to the Commissioner, the ground urged beinz that the 
order to pay compensation was not justified because 
the Committee had no power to levy house tax on the 
property concerned. The appeal was rejected and the 
Committee resolved to take action under S. 81. Appli- 
cation was made to the Local Magistrate accordingly 
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and the Magistrate passed an order for recovery under 
that section : 

Held, that the Magistrate had no authority to deter- 
mine whether the notice was or was not actually given 
within six months of the demolition of the buildings 
and so to re-open a matter which was determined by 
the Commissioner's order. A I R (Vol 23) 1936 Lah 
144 : 38 P L R 4 : 37 Cr L J 556 : 162 Ind Cas 201. 

Ss. 195, 220, 225 (1) (b) — Re-erection of build- 

ing without sanction — Power to demolish — Jurisdic- 
tion of Civil o u r t to question validity of notice 

Section 225 <1) (b), does not bar the jurisdiction of 
the civil Courts to question the validity of a notice 
issued by a Committee under S 195. 

Where there is no erection of a new building but 
Only re-erection of a wall on the foundations of a pre- 
existing kacha wall, the Municipal Committee is not 
entitled to issue a notice under S. 195. 

In the case of a restrictive statute, Courts are bound 
to place a strict interpretation on it so as not to bring 
a case within its provisions which does not come 
within the phraseology employed by the Legislature. 
Am ( Vo! 19 ) 1932 Lah 597 : 33 P L It 782 : 138 Ind 
Las 743. 

— — S. 195 — Time of notice— Notice within 6 months 
oi knowledge of erection -Validity, 
i applied in December 1929 lor sanction to erect a 
building. As the Committee did not pass any order 
within prescribed time, the building was automati- 
cally sanctioned In September 1925 the Committee 

noticed that the building was being built higher than 
the height given in the plan. Accordingly it issued 
notice under S. 195 on 12th March 1926 to the effect 
that the portion o( the building higher than had been 
applied lor should be demolished. Notice was served 
on H on 17th March 1926. H and his brother brought 
a suit lor injunction restraining the Committee from 
demolishing any portion of the building. 

Held, that the notice was in no respect vague. H 
was the person who had applied for sanction and 
notice to him was sulficient. Tne Committee came to 
know on 30th September 1925 that FI was construct- 
ing the building higher than was allowed, and the 
notice being delivered within six months of the date 
requirements of S. 195 had been complied with. The 
notice was issued in time and the Committee was not 

P 1,ator y so as to prejudice H. AIR (Vol 

— — S. 195— Notice requiring demolition — Remedy 

ol party — Power of Magistrate to prohibit demo- 
lition. 

1 he Municipal Committee has power under S. 195 
to require a building to be demolished, and a Magis- 
trate cannot interfere with the exercise of the power 
and is not competent to prohibit the demolition of 
the building, the remedy of the accused, if he is 
aggrieved by the notice, being to appeal to the Com- 
missioner under S. 225. 99 Ind Cas 80 : 8 L L T 56? • 
£ 7 8 P L R 734 : 7 A I Cr R 204 : 28 Cr L J 4S : AIR 
(Vol 14) 1927 Lah 69 (DB). 


7 S, u 1 2?~, Rem r. d y of part y — Power of.Magistrate 

to prohibit demolition. 

The Municipal Committee has power under S. 195 
to issue a notice requiring the building to be de- 
molished and the Magistrate is not competent to 
direct that the building should stand, the remedv of 
the persons aggrieved by the notice being to appeal 
to the Commissioner under S 225. 99 Ind Cas 944 • 

8 Lah 103 : 28 Cr L J 208 : 28 P L R 494 :8 LL f 
564 : 27 P L R 786 : AIR (Vol 14» 1927 Lah 58 (DB). 

— -Ss. 195 and 225— -Municipal Committee-Appeal 
to Commissioner against order of Committee. 

O nFYh ° a of 0 appeal , t °, the Commissioner under 
S.-225 of the Act against the order of a Municipal 
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Committee does not deprive a party of the right to 
sue for an injunction restraining the Committee from 
taking steps to remove a structure 62 P R 1919 : 
51 I i.d Cas 708 : A 1 R (Vol 6) 1919 Lah 111. 

— — -S. 195, Proviso (1) — Compensation under — 
Whether can be recovered under S. 81. 

1 he Municipal Committee is not entitled to recover 
the amount oi compensation mentioned in proviso (I) 
to S. 195 of the Punjab Municipal Act by the coercive 
provisions of S. 81 of that Act. The amount of com- 
pensation offered by a person and received by the 
Committee cannot he described as a sum “claimable 
j a committee under this Act” within the meaning 
ol S. 81. 1 he proviso to S. 195 does not authorise the 
committee as of right to claim any sum by way of 
compensation from a person who has contravened 
the provisions of S. 195 of the Act. t he only powers 
given to the committee is to accept a certain sum of 
money if it is satisfied that it is sufficient by way of 
compensation, but if no such sum is, received by the 
committee, the proviso to S. 195 does not come into 
a i n not ‘ ce issued for demolition or alteration 
r , , P pudding is not exhausted. A 1 R (Vol 35) 1948 
Lah 194. 

-S. 193 A. 

— — S. 195-A— Validity of notice. 

Where notice under S 195 A has not been signed 
by the executive officer but by another pers m who has 
been specially authorised by the executive officer to 
s, 8 n such notices, the notice is valid. 

i he legal maxim omnia praesumuntur rite esse acta 
has been embodied in an illustration t<> S. 114, Evi- 
dence Act, and if a person receives a notice purport- 
mg to be signed by somebody on behalf of the execu- 
tive offacer, the presumption is that it is signed by a 
person who has been authorized to sign it, and if 
the person receiving that notice presumes otherwise 
and disobeys the notice, he is taking a risk. The 
burden lies on him to rebut the Diesumption of regu- 
larity. A I R (Vol 28) 1941 Lah' 90 : 42 P L R 40? - 
ILR (1940) Lah 237: 42 Cr L J 389 : 193 Lid Cas 317* 


S. 195 A— Notice, if should specify in detail how 

sanctioned plans had been contravened 

There is nothing in the language of S. 195A of the 
Act as it now stands which requires the notice to-state 
any more than that the sanction has been contra- 
vened rhe notice is not invalid if it does not specify 
in derail how the sanctioned plans had been con- 
travened AHl (Vol 28) 1941 Lah 90 : 42 Cr L f 389 * 
193 Ind Cas 317 : 42 P L R 402: ILR (1940) Lah 237 

^rved 9 upo n 7> EiPrCSSi0n ‘' deliVered ,0 ”> « “ 

The words “service” or “served” are technical 
terms implying a definite process of the law and 
where those terms .are used, that process has to be 
earned out. The words "delivered to” do not appear 
to rne to mean or to be intended to mean the same as 
served upon. They are words of much wider mean 
ng. AIR (Vol 28) 1941 Lah 90 : 42 P L R 40? Tl R 
(1940) Lah 237 : 42 Cr L J 389 : 193 Ind Cas 317 
— S. 197. 

TT-Sr 197 r7,? c . ope of Power — Bye-law under old 
Cl. (d) prohibiting persons from selling vegetables 
except at particular places — Applicability under the 
new section. 

Clause (a) of S. 197 does not authorise Municipal 
Committee to frame any bye-law prohibiting the sale 
ot iresn Iruits'and vegetables. The bye-law, therefore, 

- 1 * 000 un section before the amendment 
in 1J23 prohibiting a person selling whole-sale or by 
auction any fruit or vegetables except at vegetable 
markets cannot be considered to remain in force and 
goes beyond the scope of Cl. (a) of S. 197. 120 Ind 
Cas 18 8 : 11 Lah 24 : 31 Cr L J 49 : 1929 Cr C 164 • 
AIR (Vol 16) 1929 Lah 607 (DB). 4 * 
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i. 197 — Old bye-law prohibiting persons from 
selling vegetables except at particular place — Pro* 
secution for infringement under amended section — 

Legality. 

Clause (a) of S. 197, as amended by the Municipal 
Act of 1923, does not authorize a Municipal Coin- m 
mittee to frame a bye-law prohibiting the sale by 
auction of fresh fruits and vegetables at any place 
other than a particular place. Therefore where a 
Municipality had framed a bye-law that the sale 
should take place at a particular place under S. 197 
(d)of the Act, which authorized the framing of such a 
bye-law but which sub-section had since been repealed 
by Act of 1923. 

Held, that no person could be prosecuted for the 
breach of the bye-law under old S. 197 (d) when the 
alleged offence was committed after passing of the 
Municipal Act of 1923. 112 lnd Cas 360 : 29 Cr L J 
1032 : 11 A I Cr R 310 : AIR (Vol 15) 1928 Lah 540. 

198. 

S. 198 — Excavations — Object of S. 198— Excava- 
tion on private estate — Liability. 

The object of S. 198 is to empower the Committee 
to forbid excavations in order to preserve the soil or 
to prevent landslips, and it is not intended that a per- 
son should be prohibited from making an excavation 
or a hole or a cavity in his own estate for domestic 
purposes which cannot cause any landslip or danger 
to the public. 

Where, therefore, an alleged excavation is made on 
a private estate for making charcoal and the com- 
plainant does not produce any evidence to prove the 
nature or the dimensions of the excavation, nor is 
there any warrant for the assumption that the preven- 
tion of the excavation is necessary for any of the 
purposes mentioned in the section the accused .cannot 
be said to have done an act contrary to the provisions 
of law 117 lnd Cas 801 : 1929 Cr C 573 : 30 Cr L J 
830 : AIR (Vol 16) 1929 Lah 845. 

— i S.214. w l# 

S.214 — Notice not specifying time — Legality of 

proceedings. . 

Where a Municipal Committee passed* a resolution 
ordering a notice to issue prohibiting a particular area 
to be used for prostitution without fixing any time 
within which the order was to be carried out. 

Held, that as no time was fixed under S. 152 of the 
Municipal Act as to when the persons affected have 
to comply with the notice, by virtue of Section 214 
of the Act, it was the duty of the Committee to fix a 
reasonable time within which the persons affected 
should carry out the resolution. Hence there was a 
defect in the resolution which invalidated all the 
proceedings taken on its basis. Section 37 of the 
Municipal Act could not cure this defect. AIR (Vol 
12) 1925 Lah 146 : 25 Cr L J 634 : 81 lnd Cas 122. 

219. 

.S. 219— Scope. 


Encroachment — Notice to remove — Non-compliance 

Prosecution — Fine of Rs. 10 and in the event of 

continuance of the breach, further fine of annas eight 
per day till the thara was removed : 

Held, that the order was bad; the words ‘ con- 
tinuing breach” in S. 219 empower the Magistrate to 
impose a daily fine from the date mentioned in the 
notice for the removal of encroachment to the date 
of the compliance or of conviction whichever may 
first occur.* A I R (Vol 21) 1934 Lah 447 : 35 P L R 
355 : 30 Cr L J 298 : 153 lnd Cas 198 (2). 

— J. 219— Repairs— Offence. 

Effecting crude repairs to existing walls does not 
constitute ‘erection’ or ‘re-erection’ of a building 
under the Punjab Municipal Act and is no offence 
under S. 219. A I R (Vol 20) 1933 Lah 85 : 33 P L R 
1041 : 34 Cr L J 452 : 142 lnd Cas 869. 


S. 219 — A Magistrate cannot convict an accused 

for an offence under S. 219 unless there is a com- 
plaint from the Municipal Committee. If he does 
so, the conviction is illegal and without jurisdiction. 

A 1 R (Vol 18) 1931 Lah 98 : 3L P L K 967. 

S. 219 — Composition Order permitting projec- 
tion on payment of penalty — Legality. 

The accused erected certain nrojections overhang- 
ing a public street without tne permission of the 
Municipal Committee. The Committee issued a 
notice under sections 172 and 195 for their removal. 
The accused removed all the projections with the 
exception of one which was about 9 inches in width. 
The Committee thereupon prosecuted the accused 
under sections 172 and 219. T he trial Magistrate 
ordered that the accused should pay a penalty of 
Rs. 5 and that the projection should be allowed to 
remain intact. 

Held, that the order was without jurisdiction and 
that it could not be sustained as no composition 
being provided by the Act for a case under S. 172. 
A I R vVol 10) 1923 Lah 686 : 25 Cr L J 373 : 77 
lnd Cas 421. 

S. 219 — Building without sanction — If continuing 

offence. 

A person who has been tried once for building a 
house without sanction of the Municipality and 
acquitted cannot be tried again for the same offence 
on the ground that the house continues to stand 
and thus constitutes a continuous offence. AIR (Vol 4) 
1917 Lah 143: 14 P W R.1917 Cr : 18 Cr L J 324 : 38 
lnd Cas 436. 

S 219 — Encroachment -Acquittal — Subsequent 

conviction for disobedience— Autre fois acquit. 

A person was convicted for constructing an over- 
hanging balcony without permission of the Munici- 
pality and sentenced to fine of Rs. 50 and to pay 
Re 1 per day for the time the balcony remains 
undemolished. In revision it was held that the order 
for demolition and the fine for prospective dis- 
obedience were bafl. The accused still persisted in 
disobeying the Municipality’s notice to remove the 
offending balcony. Then the Municipality prose- 
cuted him and had him fined Rs. 50 for disobedience 
and Rs. 2 for every day of his disobedience till 
judgment. 

Held, that the subsequent prosecution was not 
bad on any principle of Autre Fois Acquit. AIR 
(Vol 2) 1915 Lah 147 : 119 P L R 1915 : 36PWR 
Cr 1915 : 16 Cr L J 605 : 30 lnd Cas 157. 

— S. 220. 

S. 220 — Erection of building without proper 

sanction — Suit for injunction restraining munici- 
pality from demolishing it — Plea of delay Plea 
should be taken in plaint and an issue should be 
framed. 

In a suit for a perpetual injunction restraining the 
municipality from demolishing a cons'ruction erect- 
ed without proper sanction on the plea that notice 
under S. 220 is belated, it is for the plaintiff to 
establish that there is an abandonment, withdrawal 
or cancellation of the earlier notice. Such a plea 
should be taken in plaint and an issue on the matter 
should be framed. Where a proper issue is framed, 
evidence can be called to explain the delay if there 
is any explanation. In the absence of an issue giving 
rise to this question, the Court cannot hold that the 
municipality may be deemed to have abandoned or 
withdrawn its notice merelv because it did not act 
promptly. AIR (Vol 32) 1945 Lah 151 : 47 P L R 
36 (DB). 

S. 220 — Alteration and demolition — Proper 

order. 

All that the Municipal Committee could do on the 
failure of the party to comply with the notice under 
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S. 220 is to have the necessary alterations made 
through its own agency. The right to alter does not 
necessarily carry with it the right to demolish. If 
the immovable encroachment can be altered without 
demolition so as to conform with the sanction there 
is no jurisdiction for wholesale demolition. A I R 
(Vol 16) 1929 Lah 566 : 118 Ind Cas 908 (DB). 

— S. 221. 

S. 221 — Bona fide dispute of ownership — Ob- 
struction offered to contractor. 

W here there exists a bona fide dispute regarding 
the ownership of a plot of land between the Munici- 
pal Committee and the accused and it is doubtful 
whether the Committee could direct its contractor 
to pave the disputed land and thus constitute him a 
person legally authorised under S. 221, the accused 
will not be guilty of offence under S. 221, if he, on 
the contractor proceeding to pave the site, tells 
the contractor that the property belonged to him 
and should not be paved. A I R (Vol 22) 1935 Pesh 
16 : 36 Cr L J 806 : 155 Ind Cas 518. 

Ss. 221, 228 — Authority to Sanitary Inspector, 
requirements of. 

In the case of a Sanitary Inspector, the authority 
to bring a suit on behalf of the Municipal Committee 
must be in writing and by name and not by office. 
A conviction following upon a complaint instituted 
by a Sanitary Inspector on whom such authority has 
not been conferred must be set aside. A I R (Vol 
20) 1933 Lah 597 : 34 Cr L J 1128 (1) : 145 Ind 

A .38 / 4 I . 


— — S. 221— Disobedience of order proved by Muni- 
cipality — Order not precise. 

A conviction under S. 221 for disobedience of an 
order passed by the Municipality is bad when the 
order is vague and indefinite. A I R (Vol 1) 1914 

T 5 * L R 1914 : 2 P W R 1914 Cr : 15 Cr L 
J 191 : 22 Ind Cas 767. 

— S. 225. 

' “ 225 does not provide the remedy when com- 
mittee acted in excess of its powers. 


Section 225 of the Act provides a subject only ir 
cases were the committee has acted within the foui 
corners of the Act and has not acted in excess of the 
provisions of the Act or in contravention of those 
provisions. When a jurisdiction is vested in a com- 
mittee and it either irregularly exercises that jurisdic- 
tion or errs in the exercise of the jurisdiction in those 
cases, the remedy of the subject against the order ol 
1 . committee is by preferring an appeal to the Com- 
missioner under the provisions of S. 225, and the 
order ol the appellate authority would conclude the 
matter. Such a decision cannot be collaterally attach- 
ed in a Civil Court. When however, the committee 
acts in excess of the powers, then in those cases it i; 
not exercising its jurisdiction irregularly or wronglv 
but it is usurping powers which it does not possess 
a usur P at \ on power, the remedy provided b\ 
the Act cannot be held to be exclusive. The remedies 
given to the subject by a statute are for relief against 
exercise of power conferred by a statute but those 
remedies are not contemplated for usurpation oi 
power under (he cover of the provisions ot the sta- 
tute. I he Civil Courts are the proper tribunals ir 
these kinds of cases and their jurisdiction cannot be 
held barred by reason of statutory remedies provided 
{or grievances arising in exercise of statutory powers. 
lo cases of this kind the rule that where a statute 
creates a right and provides at the same time a re- 
medy and no other is available has no application. 
Again the rule has no application to a case where the 
right was not created by a statute but existed inde- 

pendent^ o it AIR (Vol 32) 1945 Lah 81: 47 P L R 
178: 1 L R (1945) Lah 382 (FB). 


Ss. 225, 193 — Orders of Committee — Jurisdiction 

of Civil Courts. 

In spite of S. 225 or the Act, the Civil Courts can in- 
terfere even with the discretionary orders of the Muni- 
cipal Committee under S. 193 (2) of the Act if those 
. orders are an abuse of the power vested in it or are, 
in any way unreasonable, capricious, oppressive or 
partial. Section 225 does not bar the jurisdiction of 
the Civil Courts to entertain a suit for perpetual in- 
junction directing the Committee not to object to the 
construction of a house in accordance with the plan 
submitted to it on the allegation that the Commit- 
tee’s order rejecting the plan is ultra vires. AIR 
(Vol 28) 1941 Lah 200 : 43 P L R 18 : I L R (1941) 
Lah 278 : 196 Ind Cas 70 (DB). 

— — S. 225 — Jurisdiction of Civil Court. 

Section 225 (c) (b) does not bar the jurisdiction of 
the Civil Courts to question the validity of a notice 
issued by a Committee under S. 195. AIR (Vol 19) 
1932 Lah 597 : 33 P L 1\ 782 : 138 Ind Cas 743. 

— S. 223. 

— — Ss. 223, 172 — Municipal Committee giving sanc- 
tion in general terms for prosecution of petitioner for 
offence set out in sanction — Offence not mentioned 
by section but by facts constituting offence under 
S. 172 — Held, S. 228 was sufficiently complied with. 
A I R (Vol 28) 1941 Pesh 9 : 42 Cr L J 420 : 193 Ind 
Cas 365. 

S. 223 — Applicability. 

If the notice tails within the purview of S. 195, 
then the Civil Courts have no jurisdiction and the 
only remedy of the aggrieved party is to take action 
under S. 225. A I R (Vol 26) 1939 Lah 38 : 40 P L R 
980 : 179 Ind Cas 699. 


S. 228 — Municipal Committee ordering shops to 

be demolished — Suit for permanent injunction direct- 
ing Committee to refrain from carrying out the order 
can be entertained by the Civil Court. AIR (Vol 23) 
1936 Lah 572 : 38 P L R 83 : 160 Ind Cas 942. 

S. 228 — Provisions are mandatory. 

The provisions of S. 228 are mandatory. A convic- 
tion is not maintainable on the complaint of an un- 
authorised person. A I R (Vol 21) 1934 Lah 972 : 36 
P L R 180 : 150 Ind Cas 693. 

— 22S — Delegation of power to decide whether 
suit should be brought or not— Subsequent ratifica- 
tion. 

There is.nothing in the Act which empowers a 
Municipal Committee to delegate the right to decide 
whether a suit shall or shall not be brought to a 
particular person. Suits brought by the Secretary of 
the Notified Area Committee without reference to 
the corporation are hence bad. 


\ Ct , e act 'on of the Secretary had been 

ratified by resolutions of the Committee is of no avail, 
inasmuch as a suit must be decided to be good or bad 
on the day when it is instituted and it cannot be 
ratified subsequent 1 v. A 1 R (Vol 19) 1932 Lah 388 : 33 
BLR 9o6 : 137 Ind Cas 253. 

S. 228— General authority — Authority. 

A general authority can be given without naming 
each accused. AIR 1924 Lah 80, Overruled. A I R 
(Vol 15) 1928 Lah 27 : 8 Lah 613 : 28 P L R 637 : 28 
Cr L J 1002 : 9 A I Cr R 178 : 106 Ind Cas 826. 

-S. 223 — Authority in writing. 


^ — — — ^ ™ ^ 

The authority to prosecute a person under Munici- 
pal Act must be in writing and full particulars of the 
person to be prosecuted should be given with the 
authority so given to the prosecutor. A I R (Vol 11) 
1924 Lah 80 : 4 Lah 120 : 5 L L J^522 : 24 Cr L J 
769 : 74 Ind Cas 433. J 

[Overruled in AIR (Vol 15) 1928 Lah 27^1 
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-j, 228 Unauthorised complaint — Conviction. 

Under this Act complaints must be by authorised 
persons. A complaint by an unauthorised person is no 
complaint and conviction in such a case is bad. AIK 
(Vol 4) 1917 Lah 233 : 4 P R 1917 Cr : 18 Cr L J 511: 
39 Ind Cas 479. 

— S. 228— Authority to prosecute must be personal. 

Except in cases specified in explanation to S. 22S 
the authority to prosecute must be personal and 
therefore a conviction based on the complaint of a 
person authorised not by a name but by' designation 
is illegal. 

Where the “Daroga Sajai” was to institute a com- 
plaint under S. 219 of the Act, the complaint is not 
made by a ‘duly authorised’ person in accordance 
with S. 228 of the same Act, and is therefore illegal- 
AIR (Vol 3) 1916 Lah 358 : 8 P R 1916 Cr : 13 PNVR 
1916 Cr : 17 Cr L ] 199 : 34 Ind Cas 311. 

-S. 229. 

■S. 229— Sub-Committee compounding case of en- 


croachment on payment of penalty — Committee ac- 
cepting payment— Committee, if bound by resolution 

of Sub-Committee. „ , _ 

It is within the powers of a Sub-Committee in a 
Municipality to compound under S. 229, an offence 
with respect to an encroachment when authorized to 
do so by the Municipal Committee. Where, by a re- 
solution, a Sub-Committee compounds a case ot en- 
croachment on payment of a penalty and the order 
is not repudiated by the Municipal Committee, but 
on the other hand, the payment of the penalty is 
accepted by its officer, the Committee as a whole or 
the Administrator standing in its shoes, is bound by 
the resolution of the Sub-Committee. AIR (Vol 26) 
1939 Lah 581 : 186 Ind Cas 314. 

— S. 232. 

S. 232— Scope. _ . . . , 

Subsequent to the granting of the permission by a 
Municipality to a person for building certain build- 
ing, the Municipality was superseded and the sanc- 
tion was suspended. The person served a notice on 
the Secretary of State for India in Council through 
the Deputy Commissioner which was described as a 
notice under S. 80, Civil P. C., and S. 49, Punjab 
Municipal Act. The Deputy Commissioner occupied 
a dual capacity, one as the Collector of the District 
and the other as the Administrator of the Munici- 
pality : , 

Held, that under S. 232, the Commissioner or he 
Deputy Commissioner is authorised to suspend the 
execution of any resolution or the order of a com- 
mittee and not the resolution or the order itself. It 
once a resolution or order of a committee has been 
acted upon, it cannot be suspended. In other words 
the order of suspension should be made before t 
resolution or order is executed and not alter. Ain 
(Vol 27? 1940 Lah 451 : 42 P L R 550 : 192 Ind Cas 

729. 

S. 232— Powers of Deputy Commissioner. 

Section 232 clearly says that the power of the 
Deputy Commissioner i? confined to suspending ot 
the execution of a resolution of the Municipal Com- 
mittee and he cannot suspend the resolution itseLt. 

(1940) 42 P L R 202. 

S 232— A Committee acting under the orders of 

the Deputy Commissioner or Commissioner cannot 

go behind a sanction once 8 ive A n o r ^ 7 0 ^P° R V, noo^h 
accepted for encroachments. AIR (Vol 26) 193J Lah 

WSl : 186 Ind Cas 314. 

■S. 232 — Deputy Commissioner or Commissioner, 

r . 1 /w/lPr nr 


power of to suspend execution of order or Committee 

after it has been carried out. 

There is no distinction between suspending execu 
tion of any resolution or order of a Committee and 


prohibiting the doing of an act. The Deputy Com- 
missioner or the Commissioner can prohibit the doing 
of an act if it has not already been done and can also 
suspend the execution of a resolution or ordi r il that 
order has not already been carried out. It is within 
the competence of the Deputy Commissioner or the 
Commissioner to suspend execution of the resolution 
passed by the Committee before it is carried out but 
not afterwards, and their orders passed after the 
execution are ultra vires. A I R (\ ol 26) 19o9 Lah 
581 : 186 Ind Cas 314. 

S. 232— Validity of sanction. 

Application for permission to build a platlorm — - ■ 
Permission given after resolution — Resolution acted 
upon — Subsequently, Deputy Commissioner suspend- 
ing execution of resolution — Notice issued by Com- 
mittee two years after the sanction : 

Held, that the suspension by the Deputy Commis- 
sioner could not affect the validity ol the sa, )9 tl( ? n ,7 
ready granted. AIR (Vol 23) 1936 Lah 689 : 38 1 L R 
897 : 165 Ind Cas 856. 

238. 

Is. 238 — “All powers’’ in S. 238 mean all powers 

without distinction or restriction. AIR (Vol 26) 1J3J 
Lah 369 : 41 P L R 504 : 1LR (1940) Lah 14 : 184 
Ind Cas 237 (FB). 

S. 238 — Supersession of committee — Period of 

supersession — Appointment of administrator — Tenure 

of office. , , • i r 

Section 238 itself puts no limit on the period ot 

supersession and the use of the words “at any time 
in sub-s. (3) of S. 238 indicates that no limit was 
intended to be put on the period. Whether the Com- 
mittee is, by the act of supersession, annihilated or 
remains dormant during the period of supersession, 
there is no warrant for applying as a limit tor the 
period of supersession, the limit fixed by the Act tor 
the term of office of the members of the Committee; 
the period of supersession continues until the Local 
Government takes the appropriate steps to terminate 
it by constituting another Committee. Therefore, the 
person appointed by the Local Government to exer- 
cise and perform the powers and duties of a Municipal 
Committee in pursuance of S. 238, does not become 
functus officio on the date on which the members of 
the Committee would have ceased to hold office, it 
the Committee had not been superseded but is en- 
titled to exercise and perform those powers and duties 
both before and after such date. A 1 R (Vol 26) 1939 
Lah 369 : 41 P L R 504 : ILR (1940) Lah 14 : 184 
Ind Cas 237 (FB). 

S. 238— Suit against Municipality —Supersession 

— Administrator not impleaded— Effect. 

Suit against Municipality— Municipality superseded 
and Administrator appointed before decree in suit 
—Administrator not brought on record— Decree can- 
not he executed against property in his hands. AIR 
(Vol 25) 1938 Lah 83 : 177 Ind Cas 389. 

— S. 240. 

S. 240 — Category of goods for purposes of ter- 
minal tax— Competency of civil Court to go into. 

The civil Court is not debarred from deciding whe- 
ther goods imported fall within one or the other cate- 
gory of the Terminal tax schedule. AIR (Vol 36) 
1949 E P 18 : 50 P L R 102. 

S. 240, Rules under, notified by Government of 

Delhi, Part VIII, R. 3 and Part XIII — Returning 
Officer rejecting nomination paper — Election peti- 
tion lies to special tribunal under Part XIII— Special 
tribunal erroneously refusing to entertain petition — 
Suit challenging rejection of nomination paper lies 

in civil Court — Civil P. C., S. 9. 

Erroneous rejection of a nomination paper by the 
Returning Officer is a material irregularity in the 
course of an election and, therefore, an election peti- 


215 


PUNJAB MUNICIPAL ACT (3 of 1911), S. 240 216 


tion lies to the special tribunal (Deputy Commis- 
sioner) under Part XIII against the rejection ol the 
nomination paper. 

II the special tribunal refuses to entertain and 
decide on the merits the election petition against the 
rejection of the nomination paper on the erroneous 
ground that the applicant had no locus standi to pre- 
sent it and the tribunal was not competent to hear it 
as no election petition lay, the action of the tribunal 
amounts io a refusal to exercise jurisdiction and not 
merely an error in the exercise of that jurisdiction 
and the civil Court would be competent to entertain 
a suit challenging the rejection of the nomination 
paoer. A I R (Vol 33) 1946 Lab 85 : 47 P L R 94 : 
224 Ind Cas 324 (DB). 

Ss. 240, 12 and 24 — Election rules under — Part 

XII l -Election petition, what is. 

The term ‘election’ embraces the whole procedure 
whereby an elected member is returned whether or 
not it be found necessary to take a poll. A rejection 
of a nomination paper is a matter in the course of an 
election and can furnish a ground for election peti- 
tion. AIR (Vol 33) 1946 Lah 85 : 47 P L R 94 : 224 
Ind Cas 322 (DB). 

S. 2 tO_Proceedings without sanction — Rule 2G 

(ii) — Legality. 

Rule 26 (ii) of the rules made by the Local Govern- 
ment under Section 240 of the Punjab Municipal Act 
lays down that no Court shall take cognizance under 
these rules except upon complaint made with the 
sanction in writing ot the Deputy Commissioner. A 
prosecution without such sanction is not cognizable 
by any Court. AIR (Vol 9) 1922 Lah 183 : 37 P L R 
1922. 

S. 240— Court — False statement before Deputy 

Commissioner — Sanction for prosecution. 

A Deputy Commissioner acting under R. 5 (ii) or 5 

(iii) is Court and his sanction is necessary under 
S 195, Cr. P. Code, before a Court can take cogniz- 
ance of a complaint in respect of a false statement 
made on oath before him. (1921) 62 Ind Cas 413 : 22 
Cr L J 525 (Lah). 

— S. 242. 

S. 242— Scope of powers— Levy of tax. 

The powers conferred on the Local Government 
by S. 242 with regard to Notified Areas are limited 
to the imposition of taxes described in S. 61-B and 
the sanction of the Governor General in Council is 
an indispensable preliminary condition for their 
imposition. A 1 R (Vol 14) 1927 Lah 140 : 9 L L J 
22 : 28 P L R 57 : 100 Ind Cas 426. 

S. 242— Levy of tax. 

The powers conferred by S. 242 are limited to 
the imposition of taxes described in S. 61 (b) AIR 
(Vol 11) 1924 Lah 361 : 4 Lah 442 : 75 Ind Cas 90S, 
(F B). 

S. 242 — Interpretation - “Profession.” 

The expressions “persons exercising any profes- 
sion” “or carrying on any trade” do not cover or 
include a Naib Tahsildar. AIR (Vol II) 1924 Lah 
147 : 4 Lah 256 : 5 L L J 509 : 73 Ind Cas 785(DB). 

8s. 242 (1), 61 (I), (6) — Teachers in school 

under District Board — Small Town Committee, if 
justified in imposing “house tax” on them. 

A teacher in a ''chool under the District Board 
holds an office under a “local authority.” This 
being so, the Small Town Committee is justified in 
imposing the “house-tax” upon him. The case 
comes under sub-cl. (1), S. 61. and the taxes imposed 
under this sub-section require only the sanction of 
the Local Government. Sub-section (3), S. 61 which 
refers to the Governor General in Council refers to 
a tax which is not covered by sub-s. (1) or sub-s. (2). 
The demand made by the Small Town Committee 


from such teachers is justified under the provisions 
of S. 242 (I) read with S. 61 (1) (b) with the “expla- 
nation” and the Government Notification No. 397, 
dated 27th June 1916. A I R (Vol 21) 1934 Lah 
980 : 153 Ind Cas 750. 

PUNJAB MUNICIPAL (EXECUTIVE OFFICER) 
AC I (2 of 1931). 

— S. 4. 

Ss. 4 (a), 11 — Suit against Municipality res- 
training Municipal Committee from obstructing 
plaintiff from building on his land — Appeal by 
Municipal Committee 

1 he words “for the purpose of carrying on the 
administration of the municipality” in S- 4 (a) do 
not confer any power to file an appeal The act of 
filing an appeal in a suit against the Municipality 
for injunction restraining the Municipal Committee 
from obstructing plaintiff from building on his land 
cannot be regarded as an act for carrying on the 
administration of the Municipalility. The adminis- 
tration of the Municipality of affairs which it is, 
by statute, entitled or liable to perform is one thing 
and the carrying on of its own administration which 
the words “administration of Municipality” seem 
to suggest, another. That act of filing an appeal 
still requires a special resolution of the Committee 
and the authority of the decision in. AIR (Vol 22) 
1935 Lah 345 : 158 Ind Cas 340, cannot be said to 
have been shaken by what is contained in S. 4. 
Punjab Municipal (Executive Officer) Act, or in the 
rules framed by the Local Government under S. 11 
of that Act. The fact that the plaintiff filed the 
suit against the Municipality through its executive 
officer is besides the point. AIR (Vol 30) 1943 Lah 
318 : 45 P L R 365 : 211 Ind Cas 353 (DB). 

— S. 6. 

Ss 6 (2), (4), 173 (1) (a) — Contract for use of 

wall for affixing posters thereto — Such contract 
entered into by Executive Officer. 

A poster affixed to a wall cannot be regarded as a 
movable encroachment. A contract for the use of 
a wall for the purpose of affixing posters thereto is 
one which affects immovable property and it must 
be sanctioned by the Committee, drawn up in - 
writing, and sealed with the common seal ot the 
Committee. In the absence of sanction, the con- 
tract will not be binding upon the Committee. AIR 
(Vol 23) 1936 Lah 177 : 38 P L R 741 : 159 Ind 
Cas 775. 

PUMJAB MUNICIPAL WORKS RULES (1925). 

— R. 11. 

R U— “Professional standing” is possible prior 

to btaining degree from university — Executive 
Officer or President, if can remove Municipal em- 
ployee. 

The words ‘professional standing’ in R. 11 are too 
vague to be properlv drfined and the mere fact that 
a person obtains his degree from a university in a 
certam year does not necessarily exclude the possi- 
bility ol his having a professional standing prior to 
that period. 

Neither the Executive Officer nor the President of 
the Municipal Committee constitutes the committee 
nor can they exercise the powers which the com- 
mittee alone can do. There is no provision of the 
Municipal Act or the Executive Officer Act on the 
point nor in any rule or by-law made under those 
enactments which can authorize the Executive 
Officer or the President of the Municipal Committee 
to arrogate the powers to themselves. AIR (Vol 
25) 1938 Lah 282 : 178 Ind Cas 153 (DB). 

PUNJAB OPIUM SMOKING ACT (6 of 1923) 

— S. 5. 

S. 5 — Different tenants occupying different 
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storeys of building — Chandu found in one storey : 

Held, that presumption under S. 5 does not apply 
to tenants occupying other storeys. A 1 l\ (Vol -3) 
1936 Lah 913 : 39 P L R 58 : 38 Cr L J 389 : 167 
Ind Cas 443. 

PUNJAB ORDINANCE (l of 1944) AND PUNJAB 
ACT (7 of 1944) 

Whether ultra vires— If validate orders and acts 

therein referred to. r 

Per Full Bench: — The Punjab Ordinance No. I ot 
1944 and the Punjab Act Vll of 1944 are both ultra 
vires the Governor of the Punjab and the Provincial 
Legislature respectively, except to the extent that 
where, if at all, the exclusive sphere of the Federal 
Legislature is encroached upon, the legislation is 
void to the extent of the encroachment. 

Per Full Bench (Abdul Rashid, A. C. J., contra) 

The Ordinance and the Act as worked do not vali- 
date the orders, proceedings and Acts therein re- 
ferred to. . , 

Per Abdul Rashid, A. C. J. The Ordinance and 
the Act validate all orders made, proceedings taken 
and acts done up to the 22nd December, 1944. They 
do not validate any orders made, proceedings taken 
and acts done after the 22nd December, 1944. AIR 
<Vol 35) 1948 Lah 33 : I L R (1947) Lah 274 : 48 Cri 
L J 984 (FB). 
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39 

lSs. 39 and 73— Order of Panchayat under Ch. IV 

When°the Panchayat which has the alternative of 
proceeding against a person either on the executive 
side or on the judicial side decides to proceed against 
him on the executive side and pass-s an order under 
Chap. IV of the Panchayat Act. the only authority 
which is competent to revise that order is the Depu v 
Commissioner. The District Magistrate has no such 
power. AIR (Vol 34) 1947 Lah 298. 

g 55 

Is. 55 — Scope and effect of — Occurrence wit- 
nessed by members of Panchayat — Trial of case by 

Panchayat — Conviction — Legality. ... 

Section 55 of the Punjab Panchayat Act, like 
S. 556, Criminal P. C., accords statutory recognition 
to the principle that a person cannot be Judge oi his 
own cause. The trial and conviction by a Magistrate 
of an accused in a case where the Magistrate is him- 
self a witness is illegal. Although the Panchayat Act 
has constituted a separate tribunal for certain kinds 
of offences, that tribunal cannot appropriate to ltselt 
the role of an adjudicator and a witness, i he 
Panchayat being a Court when acting in exercise ot 
judicial powers conferred upon it by the Act, it can- 
not try a case which arises in respect of an occurrence 
which the members of the Panchayat have wi - 
cessed. If the Panchayat tries such a case, both the 
trial and the order of conviction are m ami e>tly 

illegal and must be set aside. AIR (Vol 34) 1947 Lah 
238 : 47 Cri L J 1017 : 227 Ind Cas 18o. 

PUNJAB POLICE RULES 

— Chap. 16 

Table of punishments. , , . 

It is not fatigue duty which is penal but only extra 
fatigue duty. 15 P W 1\ 19LI Cr : 184 P L R 1911 : 12 
CriLJ 143: 9 Ind Cas 83L. 

PUNJAB PRE-EMPTION ACT (2 of 1905) 

Right to arrears of rent— If agricultural land. 

The right to realise arrears of rent of agricultural 
land is not agricultural land and need not he includ- 
ed in a pre-emption suit in respect of the I lan< d with 
which the said right is sold. A l R (Vol 
56 : 182 P W R 1914 : 230 P L R 1914 : 13 P R 191o: 

25 Ind Cas 68 (DB). 


Effect of non payment of pre-emptive price 

with the time fixed. 

The failure to pay the pre-emptive price within the 
time fixed by the Court results in the di missal ol a 
suit for preemption. Subsequent compromise bet- 
ween the parties does not save the decree from be- 
coming null and void. 26 P R 1909 : 35 P W K 1909: 
48 P L R 1909 : 1 Ind Cas 877 (DB). 

S 2 (2) — Punjab Tenancy Act (XVI of 1SS7), 

Ss. 5, 6 , 53, 56 and 60. 

Where one of two joint occupancy tenants sells his 
rights to the landlord, the other tenant is entitled to 
pre-empt and the landlord is estopped by reason of 
being a party to the sales iroin suing to avoid the 
sale under S.60 of the Tenancy Act. There is nothing 
in Tenancy Act or in the Pre-emption Act giving a 
landlord a right of pre-emption or a right to defeat a 
claim to pre-empt in the case ot a sale of an oecu- 
Dancv right under any section other than S. 5. 15 
P W R 1912 : 18 P L R 1912 : 36 P K 1912 : 13 Ind 
Cas 28. 

Ss. 2 (3), 2S and 29 — Right to sue for prc einp- 

tion accruing before and after com aencement of 
the Punjab l re-emption Act, II of 1905. 

If the right to sue for pre-emption has accrued 
before the coming into force of the Punjab Pre- 
emption Act (11 ol 1905) and limitation has begun 
to run against the claimant but had expired upon 
the commencement of the Act. Section 28 of the Act, 
applies and the claimants suit within one year from 
the date of commencement, e. g., a suit instituted 
on the 8 th February 1907, for pre-emption of land 
sold on 2nd September 1904, is time-barred. Now if 
the right to sue accrues after the Act has come into 
force ( 1 1th Mjy 1905) and the period of limitation 
has not begun to run before its commencement, the 
pre-emptor will have the period of one year, as laid 
down in S. 29, from the date on which limitation 
begins to run 74 P R 1909: 85 P L R 1909: 47 P W R 
1909 : 3 Ind Cas 636 (DB). 


Ss. 2 (3) (a). 2S and 29 —Enquiry Scope of. 


In a suit for pre-emption by plaintiffs who claimed 
a preferential right by reason of their relationship to 
the vendor : 

H* Id, the right of the plaintiffs to inherit the pro- 
perty within the meaning of S. 12(a) of the Act must 
be enquired into, that as the plaintiffs had a right to 
sue before the commencement of the Punjab Pre- 
emption Act, 1905. their right could not be held 
time barred under S. 29. 98 P L R 1909 : 91 P W R 
1909 : 4 Ind Cas 935 (DB). 

_ S. 3. 

Ss. 3 (1) and (2) and 4 — Tea factory — Agricul- 
tural land— Notification of Government negotiating 
pre-emption within specified area — Not retrospec- 

A tea factory outside the village site and a tea 
garden not within the village site or abadi though 
within the village boundary are not liable to pre- 
emption under S. 4 of the Act. 

Neither the site of such building nor a stretch of 
natural forest is “agricultural land” under the Act. 
But the fields in which the tea is grown come within 
that definition. 

Plaintiff must sue to pre-empt 'the machinery as 
well as the site. A notification by the Government 
declaring that the right of pre-emption shall not 
exist in the area concerned could not affect the plain- 
tiff’s statutory rights of pre-emption in respect of a 
sale which took place before the notification. A I R 
(Vol 6 ) 1919 Lah 222 : 91 P R 1919 : 52 Ind Cas 563 
(DB). 

Ss. 3 (1) and 5 — Agricultural land— Test. 

The test to find out whether a certain land is for 
pre-emption purposes agricultural or urban depends 
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upon its character at the time of the sale and not 
before or after so that the fact that it was revenue 
free or abutting a road in a town extension scheme 
connecting the town with a Railway Station will not 
make it urban if it is proved that it was used for 
agricultural purposes. 21 P W R 1912: 23 P L R 1912: 
26 P R 1912 : 13 Ind Cas 167. 

S. 3 (2)— Village immoveable property —“Village 

site,'* meaning of — Parao Lala Musa, not a town — 
Extensions to inhabited portion of village — New 
buildings on unoccupied land. 

The houses standing on the parao constitute village 
immoveable property. 

Extensions made to the existing Abadi of a village, 
or hitherto unoccupied site within the boundaries of 
a village built over and settled on, become “village 
immoveable property’’ and as such come within the 
operation of sub-section (2), S. 3. “Village site” does 
not mean only the original Abadi Deh, but includes 
new buildings or Bazars,’. which spring up on the 
village lands though separate from the original 
Abadi Deh. 

Per Ryves J. — The word “village” does not mean 
a collection of houses but the whole estate or Mauza, 
and includes everything within the boundaries of 
the village area. 

Per Scott-Smith J. — The expression “village site” 
is not synonymous with "village” or “estate”. It 
means the inhabited part of the village or "Abadi 
Deh”. Sub-section (2) of S. 3 does not apply to all 
immoveable property within the limits of a village. 
89 P R 1910: 176 P L R 1910: 119 P W R 1910: 8 Ind 
Cas 312 (DB). 

S. 3 (3) — Town or village. 

A place which is not described in the last Gazetteer 
as a town is a village though it contains above fifty 
pucca houses and about 10 income-tax payers and the 
population is about 3,300 and number of houses 600 
and the area about 11,500 acres. 26 P R 1910 : 32 
P W 1\ 1910 : 152 P L R 1910 : 5 ind Cas 909. 

Ss. 3 (3) (a) and 7 (1) — House property in Can- 
tonment — Notification — Effect of. 

Notification No. 677 of 10-11-1908 of the Punjab 
Government under S. 3 (3) (a) declaring the Rawal- 
pindi City and Cantonment to be a town cannot 
confer a right of pre-emption in respect of house 
property situated in the Cantonment of Rawalpindi 
lor house property in a Cantonment is by S. 7 (1) 
made not subject to pre-emption. 3 P L R 1911 : 9 
P R 1911 : 30 P W R 1911 : 9 Ind Cas 388. 

S. 3 (5) — Execution of decree, possession given 

to decree-holder. 

A transaction whereby possession of land *is given 
to the decree-holder in execution of a compromise 
decree does not give rise to a right of pre-emption. 
150 P VV R 1913 : 296 P L R 1913 : 20 Ind Cas 556. 

S. 3 (5)— Sale. 

The guardian of a minor when selling the minor’s 
share along with his own land held by him and the 
minor jointly, agreed that if the minor should object, 
he would transfer to the vendee his other land equal 
to the share of the minor. The vendee afterwards 
obtained a decree to enforce the condition and ob- 
tained possession of the land belonging to the 
guardian in execution. The sons of the guardian 
claimed the land by right of pre-emption. 

Held, that the claim was not valid for there was 
no sale withih the Pre-emption Act and even if it 
was it being a sale completed by the execution of a 
decree, no pre-emption would be claimed. 40 P R 
1911 : 203 P L R 1910 : 105 P W R 1911 : 8 Ind Cas 
777 (DB). 

S. 3 (5) — Sale of immovable property not subject 

to pre-emption. 

A sale of immoveable property by a Receiver under 


the direction of the Court is a sale in execution of an 
order of a civil Court within S. 3 (5) of the Act 
and consequently not subject to pre-emption. 41 
P W R 1909 : 46 P R 1909: 72 P L R 1909: 1 Ind Cas 
474 (DB). 

-S. 4. 

S. 4 — Transfer by pre-emptor pending appeal by 

vendee— Effect under decree. 

Where a pre-emptor obtained a decree and during 
the pendency of an appeal from that decree prefer- 
red by the vendee, he parted with his property, held, 
that the transfer does not disentitle him to his rights 
and the vendee cannot ask the appellate Court to 
take away from the pre-emptor, the benefit of the 
decree. 126 P L R 1912 : 67 P R 1912 : 255 P W R 
1912 : 13 Ind Cas 667 (DB). 

Ss. 4 and 5 — Scope of enquiry under — Right of 

pre-emption. 

No right of pre-emption can be set up in cases of 
a grant of occupancy rights even to a stranger. The 
initial question to be determined in cases of pre- 
emption is whether or not the transaction is a sale, 
S. 5 precludes inquiry into custom in cases of 
agricultural land while S. 4 limits pre-emption to 
sales. 121 PER 1911 : 37 P R 1911 : 104 P W R 
1911 : 10 Ind Cas 4 (DB). 

S. 4— Right to acquire — Meaning. 

The section deals with 'secondary right of pre- 
emption accruing after the actual sale. 

The words “right to acquire” do not necessarily 
mean "acquire by substitution” but may also mean 
"right to acquire in preference” to the “vendee.” 

The words "sale” in S. 4 means an actual as well 
as a contemplated sale. 147 P L R 1909 : 90 P R 
1909 : 159 P W R 1909 : 4 Ind Cas 179 (FB). 

S. 4 —Agricultural land — Decree between mort- 
gagee and mortgagor passed after operation of Land 
Alienation Act creating conditional sale — Position 
of mortgagee - Punjab Alienation of Land Act (XIII 
of 1900, Local), S. 10. 

A right of pre-emption cannot be claimed in res- 
pect of a mortgage of agricultural land or a fore- 
closure of a right to redeem a mortgage of such land. 
A decree passed after the Punjab Land Alienation 
Act came into force provided that mortgagee should 
retain the land in suit and that if the mortgagor 
failed to redeem the mortgage within two years, on 
payment of the mortgage debt and costs, the mort- 
gagee should, be deemed to become the absolute 
owner of the land. 

The mortgagor failed to redeem the mortgage 
within the said period of two years. Thereupon the 
mortgagor’s brother sued for pre-emption. 

Held, (1) that having regard to the provisions of 
the Act the mortgagee was merely a mortgagee of 
the land and the condition by wav of conditional 
sale in his favour was null and void, (2) that even if 
the mortgagee became absolute owner he became 
such owner by reason of the foreclosure of the mort- 
gagor’s right to redeem and that there was no right 
of pre-emption. 82 P R 1909 : 130 P W R 1909 • 143 
P L R 1909 : 3 Ind Cas 600 (DB). 

— S. 6. 

S. 6 — Custom — Banga Town, Jullundur District 

— Nawan Bazaar. 

The custom of pre-emption exists in Banga, a town 
in the Jullundur District. The Nawan bazaar, in the 
town of Banga, is not a sub-division of that town. 
71 P R 1912 : 200 P W R 1912 : 211 P L R 1912 : 10 
Ind Cas 466. 

— — S. 6 — Custom of pre-emption — Mohalla Achari- 
jian, Gumti Bazaar, Lahore City. 

The custom of pre-emption does not obtain in 
Mohalla Acharjan which is part of the recognized 
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sub-division of Bazaar Gumti in Lahore City. 91 P R 
1911 : 127 P L R 1911 : 217 P W R 1911 : 10 Ind Cas 
330. 

S. 6 Custom of pre-emption of houses — 

Mohalla Mimaran or Mohalla Pansarian in Kaithal 
Sub-division. 

The custom of pre-emption of houses exists in 
Mohalla Mimaran identical with Mohalla Pansarian 
a sub-division of Kaithal. 78 P R 1911 : 138 P L R 
1911 : 241 P W R 1911 : 10 Ind Cas 240. 

S. 6 — Custom of pre-emption — Kaunja. 

The Custom of pre-emption prevails in Kaunja 
Gujrat Dist. : 17 P R 1895, Not approved. 

Instances in which a custom of pre-emption is 
either admitted or assumed are not valueless prece- 
dents. 96 P R 1910 : 192 P L R 1910 : 8 Ind Cas 356 
(DB). 

— S. 7 (2). 

S. 7 (2) Pre-emption — Notification of Govern- 
ment declaring pre-emption right not to exist — 
Retrospective. 

A notification of the Punjab Government, dated 
6-12-1910 under S. 7 (2) of the Act, declaring that 
the right of pre-emption does not exist in certain 
local areas has retrospective effect and affects a pre- 
emption suit pending on the date of the publication 
of the Notification. 10 P R 1913 : 264 P W R 1912 : 

5 P L R 1912 : 16 Ind Cas 959 (DB). 

— S. 10. . 

Ss. 10 and 19 — Money deposited in Court by 

pre-emptor— Attachment— Liability for deficiency. 

A pre-emptor deposited money under S. 19 of the 
Punjab Pre-emption Act, but during the pendency of 
the suit, a portion of the amount was withdrawn 
under an attachment at the instance of a person who 
had a decree against the pre-emptor plaintiff. 

Held, that under S. 10 of the Act, the money 
deposited by the plaintiff could not be attached, but 
as ne had presumably benefited by the payment to 
the attaching-creditor, he was in equity bound to 
make good the deficiency. AIR (Vol 1) 1914 Lah 50o: 
27 P R 1915 : 27 P L R 1916 : 29 Ind Cas 354 (DB). 

§. 11. 

Is. il— Proviso — Pre-emption suit — Plaintiffs 

proprietors at time of sale and date of suit. 

The plaintiffs were proved, to have been proprie- 
tors in the village at the time of the sale and the 

date of the suit. _ r» 

Held, that they were entitled to pre-empt. A I R 
(Vol 3) 1916 Lah 257 : 35 P VV R 1916 : 32 Ind Cas 
605. 

S. 11' — Member of same tribe — Darzi Mir and 

Darzi Mughal of Rawalpindi District. 

Where in deciding whether persons belong to the 
same tribe the real facts are impossible to ascertain, 
names used are the only data left, and they should 
be dealt with in a liberal spirit. 

Held, also that in the absence of proof to the con- 
trary Darzi Mir and Darsi Mughal are sub-divisions 
of a tribe of Darzis. AIR (Vol 3) 1916 Lah 231 : 37 
P R 1916 : 101 P W R 1916 : 33 Ind Cas 967. 

— — S. 11 — Proviso — Meaning of ‘recorded’. 

Entry in the register of mutation by a patwari as 
owner and his report to that effect is no sufficient 
entry in the Record of Rights. AIR (Vol 3) 1916 Lah 
58 : 9 P R 1916 : 68 P L R 1917 : 205 P W R 1915 : 
32 Ind Cas 528 (DB). 

S. 11, Proviso— Scope of. 

The proviso to S. 11 of Act (II of 1905) only enables 
a person who is recorded as owner of agricultural 
land for 20 years previous to the date of sale, to 
claim the right of pre-emption; so that the land 
should have been registered either in the name of 
pre-emptor or an agnate of his for a continuous 


period of 20 years preceding the sale without even 
a short break of the ownership in the middle failing 
which he will lose his right of pre-emption. A I R 
(Vol 2) 1915 Lah 160: 75 P R 1915: 157 P W R 1915: 
31 Ind Cas 202 (DB). 

S. 11 — Member of an agricultural tribe— Notifi- 
cation by Government — Tenant holding at will. 

The expression “member of an agricultural tribe” 
means, according to the Government notification on 
the subject, a person (1) belonging to any one ol the 
tribes notified as agricultural tribes tor the district 
in which he claims that status and (2) either holding 
land or residing in that district. It is very doubtful 
whether a person who occupies land as a tenant-at- 
will, can be said to hold land within that notifica- 
tion. AIR (Vol 2) 1915 Lah S3 : 47 P W R 1915 : 125 
P L 1\ 1915 : 43 P R 1915 : 27 Ind Cas 29 (DB). 

S. 11 — Proviso — Sale to subsequent vendee— 

Limitation — Mutation — Register — Residence in 
same village whether necessary. 

Limitation for a pre-emption suit against the sub- 
sequent vendee is 6 years from the date ol sale in his 
favour. 

Under the proviso to S. 11 of the Act, residence in 
the same village is not a sine Qua Non for success in 
a pre-emption suit. A mutation register is a record 
within S. 11, proviso and a presumption under S. 114, 
Evidence Act will be drawn that proper entries must 
have been made in the Jamabandi in pursuance of the 
register, when the Jamabandi has been destroyed. 
AIR (Vol 1) 1914 Lah 520 : 17 P R 1915 : 28 Ind Cas 
695 : 186 P L R 1915 (DB). 

S. 11 — ‘Agnate* — Meaning of — Joint sale by 

two vendors. 

The word ‘agnate’ in the proviso to section is not 
limited to a deceased agnate to whom the vendee has 
succeeded by inheritance. 

When a vendee buys from two vendors each own- 
ing a half, he should, when attacked by pre-emptor, 
be permitted to retain the half sold to him by one of 
the vendors if he can show that though plaintiffs’ 
rights are superior as to the other half, nis rights are 
equal to the plaintiffs in the former. AIR (Vol 1) 
1914 Lah 494 : 190 P L R 1915 : 6 P R 1915 : 28 
Ind Cas 213 (DB). 

S. 11 — Proviso — “Tribe” — Lohars and Tarkhans 

— Village— Harnauli, District Mianwali. 

The word ‘Tribe’ in S. 11 proviso of the Act should 
be construed broadly and each case should be decreed 
on its merits. The Lohars and Tarkhans of the village 
Harnauli, District Miamvalli form one tribe, within 
the meaning of S. 11, proviso of the Act. AIR (Vol 1) 
1914 Lah 402 : 49 P R 1914 : 252 P L RM914 : 160 
P W R 1914 : 25 Ind Cas 443 (DB). 

S. 11 — Proviso — Scope of — Pre-emptor entitled 

to pre-empt only a portion — If bound to claim pre- 
emption of whole. 

S. 11 proviso of the Act does not require that the 
pre-emptor should own and be recorded as owning the 
same land for 20 years. It is sufficient if he owns and 
is recorded as owning any land in the village during 
that period. A pre-emptor need not claim the whole 
of the property sold if his rights of pre-emption 
extend only over a portion thereof. 156 P W R 1913 : 
275 P L R 1913 : 20 Ind Cas 185 (DB). 

Ss. 11, 12 and 14 — Pre-emption — Rival Prc- 

emptors — Different tribes. 

The mere fact that a pre-emptor is a member of an 
agricultural tribe gives him no preferential right of 
pre-emption as against a person who comes within 
the proviso to S. 11 of the Act. Shamilat land sepa- 
rately allotted on partition to a proprietor becomes 
part of his Khewat holding and can be taken into 
consideration for determining the rights of the rival 
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pre-c mptors. 35 P W R 1913 : 77 P L R 1913 : 19 Ind 
Cas 84 (DB). 

Ss. 1L and 12 — Pre-emption*. — Waiver by father 

when binding on son. 

A pre-emptor claiming under S. 11, proviso of the 
Act is bound by the waiver ol his father, but it is not 
so in cases governed bv S. 12 of the Act. 2 P W R 
1913 : 143 P L R 1913 : 24 P R 1913: 18 Ind Cas 596. 

Ss. 11 and 12 — Pre-emption — Joint purchase if 

divisible — Vendee and stranger. 

For a sale to be divisible, the mere specification in 
the sale-deed of the shares of each vendee iit the 
property sold is not sulficient. and a vendee who 
claims the sale as divisible must show as a matter of 
fact, his purchase was in fact a distinct and separate 
purchase. 

A vendee who joins a stranger with him in the sale 
cannot claim any status hig than that of his co- 
vendee. Where one of two rival pre-emptors is a 
member ol an agricultural tribe, while the other is 
qualified under proviso to S 1 1 of the Punjab Pre- 
emption Act, both arc eligible to complete under 
S. 12 of that Act. 12 P L R 1912 Suppl : 276 P W R 
1912 : 16 Ind Cas 979 (DB). 

Ss. 11, 12, 12 (a) and 12 (c)— Right of vendee to 

assist — Pre-emptor’s right barred by S. 11 — Right 
of only some owners to sue under S. 12 (c). 

In a suit for pre-emption the vendee must show that 
he has himself a right to purchase the property which 
is equal to, or superior than the right ol the person 
who claims to pre-empt it. A person, who is entire- 
ly debarred from any right ol pre-emption by S. 11 
of the Act cannot claim that under S. 12 he has, as a 
defendant a right of pre-emption which enables him 
to defeat the right of a person to whom the Act gives 
the right of claiming pre-emption. A vendee who is 
debarred under S. II from claiming pre-emption as a 
plaintiff is not entitled to resist a suit lor pre-emption 
as defendant on the ground that as the next heir of 
the vendor he has a superior right to that of plaintiff 
under S. 12 (a) ol the Act. S. 12 (c) does not require 
that either of all the owners should sue jointly, or 
only one of them should sue in respect of his indivi- 
dual and several right. Under it, even some out of 
many owners, can sue while the rest elect to stand 
aside without taking any action in the matter. 
2 PLR 1912 Suppl : 179 P W R 1912 : 15 Ind Cas 102 
(DB). 

S. 11— Proviso — ‘Agnate* — Meaning of. 

A Sapinda is not synonymous with agnate and so 
the widow of a male agnate is not an agnate within 
the meaning of S. 11 of the Act. 61 P W R 1912 : 108 
PLR 1912 : 53 P 1\ 1912 : 13 Ind Cas 665 (DB). 

S. 11 — Aroras and Khatris — Burden of proof. 

Aroras are not sub-divisions of Khatris within the 
meaning ol S. 11 of the Act. The burden of proof 
that they are so, lies on the pre-emptor. 87 P R 1910: 
173 P L R 1910 : 8 Ind Cas 311 (DB). 

. Ss. 11 and 12 — Pre-emption — Rights. 

Under the Punjab Pre-emption Act unless a vendee 
satisfies the provisions of proviso to S. 11 he cannot 
defeat the claims of a pre-emptor belonging to an 
agricultural tribe. 80 P W R 1909 : 60 P L R 1909 : 
4 Ind Cas 481 (DB). 

S. II — “Tribe” — Meaning. 

The word “tribe” in S. 11 covers the whole group 
of Aroras in the village, who satisfy the conditions 
laid down in that section. 62 P R 1909 : 83 P W R 
1909 : 63 PLR 1909 : 2 Ind Cas 938 (DB). 

Ss. 11 and 12 (c) t — Hanjra Jats form an agricul- 
tural tribe. 

A male or female owner with limited right of 
ownership is nevertheless an owner within the 


meaning and for the purposes of Ss. 11 and 12 (c) of 
the Act. 

Quaere — Whether the successful pre-emptor be- 
comes an owner of the pre-empted property Irom the 
date of t ie original sale by the vendor. 26 P W R 
1909 : 1 Ind Cas 460 (DB). 

— S 12. 

S. 12 — Shamilat. 

A plaintiff has no right of pre-emption under S. 12, 
if he claims by virtue of his Shamilat which is a mere 
appendage ol the proprietary land, since that only 
gives a right ol pre-emption AIR (Vol 2) 1915 Lah 
359 : 173 P L R 1915 : 114 P W R 1915 : 31 Ind Cas 
272. 


Ss. 12 and 16 — Pre emption land under building 

— Improvements — Compensation for Costs. 

A person owning a plot of land under building is 
not a land-owner within S. 12, the Punjab Pre-emp- 
tion Act, even if it is assessed to land revenue. S. 10 
of the Act is not exhaustive and does not exclude 
equities. A vendee can get the market value of the lands 
purchased, but he .cannot get his costs of the pre- 
emption suit, except in exceptional circumstances. In a 
case of foreclosure of a mortgage, compound interest 
may be allowed to the mortgagee where a suit for a 
pre-emption of that prop rty has been brought. It is 
the duty of the vendee or mortgagee to support his 
claim for improvements by production of account. 
AIB (Vol 2) 1915 Lah 346 : 13 P L R 1916 : 71 P R 
1915 : 109 P W R 1915 : 30 Ind Cas 5L7 (DB). 


S. 12 — Owner of the Estate — Mere house-holder 

in Abudi 

A mere house-holder in the Abadi of a village is 
not an owner of the estate within S. 12 of the Act. 
There is a distinction between “Owner of the estate” 
and “Owner in the estate.” 252 PLR L913 : 167 
P W R 1913 : 106 P R 1913 : 20 Ind Cas 2 (DB). 

S 12— Sale by father — Son, a Minor — Acquies- 
cence, if can be presumed — Right of son. 

Under S. 12 of the Punjab Pre-emption Act, a son 
has got an independent right of pre-emption and so 
the fact of his being a minor under the guardianship 
of his father cannot give rise to a presumption of his 
father cannot give rise to a presumption ol his acqui- 
escence in a sale by the father. 54 P W R 1912 • 89 
PLR 1912 : 14 Ind Cas 352 (DB). 


S. L — Right of each collateral is independent— 

Guardian waiving right to pre-empt — Ward not 
bound. 

As by S. 12 each of several agnates has an inde- 
pendent right to claim pre-emption, the right of one 
agnate cannot be extinguished by waiver on the part 
of a nearer agnate. So also the guardian’s acquiescence 
in a sale and the consequent giving up of minor’s 
right to pre-empt will not in the absence of proof 
that he was acting on behalf of his ward hind the 
ward though the guardian were the father of the 

^w d j^ P R 1912 : 239 P L R 1911 : 155 P W R 1911: 
11 Iud Cas 708 (DB). 


— S. 12 ( a) — Sale by husband to wife — Succession 
under custom — Widow and reversioners Prece- 

dence. 

A widow takes by succession to her husband in 
precedence of her husband’s reversioners under S. 12 
(a) of the Act and in the case of a sale of land by a 
person to his wife, the reversioners have no right of 
pre-emption against the vendee. 84 P L R 1913 • 33 
P W R 1913 : 70 P R 1913 : 18 Ind Cas 384 (DB). * 

S 12 (a) _ Widow’s right to pre-emptor as heir 

— Customary law. 

Where a widow has a right to succeed collaterally, 
she has a right to pre-empt under S. 12 (a) of the 
Act. Under S. 12 (.a), the right of pre-empt, is not 
confined to agnates alone. Obiter Under the custo- 
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mary law as under the Hindu Law, a widow is an 
heir of her husband. 205 P L R 1912 : 212 PWR 
1912 : 15 Ind Cas 704. 

Ss. 12 (a), 14 (b)— Equal relations. 

Where two persons are equally related to the ven- 
dor. the fact ot sharing in tne holding in which the 
land is situate give the superior right to either. 87 
P R 1911 : 245 P W R 1911 : 13 Ind Gas 802. 

— Ss. 12 (a) and (b) and 14 (a) and (b) — Rival 
pre-emptors One of several heirs becoming co- 

sharer by pre-empting one sale — Preferential right 
of such heir against other co-heirs in regard to the 
second sale. 

A vendor sold some land on 17-7-1907. He also 
sold some other land to another vendee, on 17-8-07, 
S one of the vendor’s heirs, sued to pre-empt the first 
sale on 16-6-08 and obtained a consent decree on the 
23rd idem. On 25th idem, S sued to pre-empt the 
second sale. The other heirs of the vendor stood on 
equal footing with S sued on 2-7-08 to pre-empt both 
sales as heirs of the vendor. 

Held, that S. 12 (b) applied rather than S. 12 (a) 
and again cl. (a) rather than clause (b) of S. 14, and 
that S having got a decree on the first sale, had be- 
come a co-sharer and as such he took precedence 
over the other co-heirs. 

Held, further, on the analogy of 91 P R 1909, that 
a pre-emptor, like a vendee, can improve his position 
by the date on which he sues for pre-emption. 201 
P L R 1910 : 8 Ind Cas 486 (DB). 


pancy tenures as contemplated by the Tenancy Act 
and not to tenants entitled to hold possession on 
certain special terms not mentioned in the Tenancy 
Act. 112 P L R 1911 : 285 P W R 1911 : 9 Ind Cas 
833 (DB). 

S. 12 (c) — Owner of the estate — Meaning of— 

Punjab Land Revenue Act (XVII of 1887), S. 3(1) 
and (2). 

A person who only owns a share in a well within 
the boundary of an estate but pays no portion of the 
revenue, is not an owner of the estate within S. 12 
(c), sub-cl. 1 t3). The term “Owner of the estate” is 
not equal to “land-owner”; it is equivalent to Khe- 
waidar and the Legislature has used the term in this 
sense. (1910) 7 Ind Cas 213 (DB) (Lah). 

— S. 13. 

Ss. 13 (1) and 14 (e) — Stair case — Meaning of— 

Step leading to Thara — Entrance from the street — 
Rival claimants— Option of vendor. 

A step leading to the Thara cannot be called a 
stair-case within S. 13 (1) nor an entrance from the 
street within the fifth clause of the section. The sale 
having taken place while the old Act was in force 
and the suit having been instituted and the decree of 
the trial Court having been passed before the present 
Act came into force, the suit is governed by Act II of 
1905 and the pre-emptors were entitled to the benefit 
of the election made by the vendors in their favour 
under S. 14 (e) of the Act. AIR (Vol 7) 1920 Lah 278: 
2 Lah L J 630 : 56 Ind Cas 17 (DB). 
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Ss. 12(b) and 14— Pre-emptor and vendee equally 
related — Former also co-sharer in holding, if can 

pre-empt. . , , ,, 

Where the pre-emptor and the vendee are equally 
related to the vendor, but the former is also a co- 
sharer in the holding, the pre-emptor is entitled to a 
preferential right. 53 P L R 1913 : 72 P W R 1913 : 
flOPR 1913 : 18 Ind Cas 86. 

S. 12(b)(3) and (c), (2) and (4) — Mother or 

widow — Right to exercise pre-emption — Succession 

— Mother’s right. • , , 

A mother or widow not being heirs under custo- 
mary law cannot exercise a right of pre emption 
under sub-cl. (3) but can do so as co-sharers under 
sub-cl. (4) of S. 12 (b) of the Act. Nor has the mother 
of an occupancy tenant any right to succeed on his 
death to occupancy rights held by him; her claim to 
pre-empt can only fall under cl. (c) (2). AIR (Vol 1) 
1914 Lah 414 : 46 P R 1914 : 103 P W R 1914 : 55 
PLR 1914 : 23 Ind Cas 532 (DB). 

S. 12 (c) and (d)— Scope— Recognition of further 

divisions of sub-divisions. 

The intention of the Legislature in enacting 
•clauses (c) and (d) of S. 12 was not only to recognise 
the primary sub-divisions of a village, but also any 
future divisions of such sub-divisions as may well be 
marked or authenticated by Settlement Record^ and 
history of the village. AIR (Vol 1) 1914 Lah 335 : 60 
P R 1914 : 128 P L R 1914 : 83 P VV R 1914 : 23 Ind 
Cas 151 (DB). 

S. 12 (c) — Pre-emption — Patti — Proprietor, 

Tights of. , , . 

A ‘Patti’ created purely for fiscal purposes and in 
«o way showing homogeneity of area or descent of 
the proprietors is not a “sub-division” within S. 12 
(c) and, therefore, a proprietor in such Patti has no 
Tight of pre-emption. A pre-emptor is given a very 
special and peculiar right which overrides the ordi- 
nary rights of contract, and if he asks the Court to 
give effect to that right, he must be careful to see 
that he complies witlf his honest pleas, with the 
decree which follows. AIR (Vol 1) 1914 Lah 255 : 
21 P R 1915 : 31 P L R 1916 : 26 Ind Cas 433 (DB). 

— S. 12 (c)— ‘Occupancy tenant.’ 

Section 12 of the Pre-emption Act refers to occu- 

13 F.Y.D./D.F. 8. 


S. 13 (1) — ‘Shop’— Meaning. 

The question whether the disputed property is 
“Shop” and as such exempt from right of pre-emption 
under S. 13 of the Act is to be decided with reference 
to the primary purpose for which it has been used. 
If it is only residential and not a building or apart- 
ment primarily used for buying and selling goods it is 
not a “Shop” although there was in it an oven for 
cooking rotis and there were cash dealings with 
regard to rotis prepared. AIR (Vol 2) 1915 Lah 143 : 
69 P R 1915 : 156 PWR 1915 : 31 Ind Cas 191 (DB). 

S. 13 (l), (Seventhly) — Mosque — Muttawalli if 

can claim pre-emption. 

The Muttawalli of a mosque can claim pre-emption 
on behalf of and for the benefit of the mosque. (C. A. 
No. 1525 of 1882, Overruled.) AIR (Vol 1) 1914 Lah 
444 : 52 P W R 1914 : 147 P L R 19L4 : 59 P R 
1914 : 24 Ind Cas 100 iDB). 

S. 13, Cls. (1) and (5)— Rival pre-emptors. 

A co-sharer in a part of the property sold has a 
superior right of pre-emption under S. 13 (1) to the 
vendee whose claim falls under S. 13 (5). 50 P W R 
1913 : 119 P L R 1913 : 19 Ind Cas 784. 

S. 13 (1), (Fifthly) — Pre-emption — House iD 

Town— Common entrance. 

To bring a case within S. 13 (fifthly) of the Act, 
there must be an entrance from the street common to 
both the proprietors. It is not enough to prove that 
each house has an entrance from the street. A public 
street leading from the road to the two houses can- 
not be taken as a “Common entrance from the street.” 
29PLR 1912 : 254 PWR 1912 : 14 Ind Cas 494. 

S. 13 i(l), (Fifthly) and Punjab Municipal Act 

(XX of 1891), S. 3 (4)— “Street’’— Meaning of. 

The word “Street” in the Act is used much in the 
same sense as in the Municipal Act as including an 
alley whether thoroughfare or not over which the 
public have a right of way. 

Where it is shown that four houses opened into a 
blind alley which gave access to the houses from the 
street, that there was no arch or door, that the alley 
was not the private property of any one of the owners 
and that there was nothing to show that no one 
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other than the owner of those houses had a free access 
to or a right of way over the blind alley. 

Held, that the blind alley was not a common 
entrance from the street within the meaning of S. 13 
(1) fifthly of the Act. 70 P W R 1912 : 44 PR 1912 : 
95 P L R 1912 : 13 Ind Cas 427 (DB). 

5. 13 (1) (Seventhly) — Right in whom vests. 

The right of pre-emption under S. 13 (1) seventhly, 
vests only in the owner of adjacent property and the 
person not yet the owner but only the next heir to 
the owner cannot pre-empt. 8 P L R 1912 : 254 P W 
R 1911 : 12 Ind Cas 623. 

* Ss. 13 (1), (2) (a) — Owner of shop, if can claim 

pre-emption', — Execution of agreement to sell his 
own property by pre emptor, effect of. 

The fact that shops are excluded from pre-emption 
by S. 13 (2) (a) does not disentitle the owner of a 
shop from claiming pre-emption by virtue of being 
its owner. “Immovable property” in S.13(l) seventhly 
of the Act includes a shop while a pre-emptor may 
lose his right of pre-emption if he parts with the 
property as owner of which he claims the right. A 
mere agreement to sell such property does not des- 
troy his right. 80 P R 1911 : 177 P L R 1911 : 93 
P W R 1911 : 10 Ind Cas 404. 

S. 13 (1), cl. (5) — Scope of — Equal rights. 

Section 13 lays down the order which several classes 
of pre-emptors can claim the property sold. But if the 
vendee and pre-emptor fall within the same clause, 
their rights are equal. The latter however, cannot 
claim precedence over the former only because he 
falls within one or more of the lower clauses also. 
82PWR 1909 : 62 P L R 1909 : 4 Ind Cas 483. 

S. 13 (1), (7)— Adjacent— Meaning. 

Though the word “adjacent” in S. 13 (1), (7) may 
mean adjoining, it does not mean adjoining in all 
cases. Contiguity means contiguity in space. When 
two houses which adjoin each other arc sold jointly 
the right of the owner of a house which adjoin only 
one ot those two houses does not extend to both the 
houses sold. When the right of pre-emption depends 
upon contiguity, the plaintiff can pre-empt so much 
as adjoins his own property but not one which is 
entirely out of from his own property by some other 
property coming in. A person cannot be said to own 
property adjacent to the property, when he acquires 
that property simultaneously with the-property to be 
pre-empted. 90 P R 1909 : 159 P W R 1909 : 4 Ind 
Cas 179 (FB). 

S. 13 (2) — Pre-emption, if exists in respect of 

shop with residential quarters. 

There is no light of pre-emption in respect of a 
shop having residential quarters attached thereto. 
AIR (Vol 1) 1914 Lah 424 : 58 P L R 1914 : 93 PWR 
1914 : 22 Ind Cas 960 (DB). 

S. 13 (2)— Custom. 

There is a custom of pre-emption in respect of 
houses in Mohalla Sathan in the City of Lahore. 
The character of the property at the date of sale 
determines whether S. 13 (2) applies to the property. 
If at the date of the sale, the property sold is a 
house, it is immaterial whether subsequently to that 
date the house was converted into and used as a 
Dharmasala. 22 P R 1911 : 185 P L R 1911 : 52 PWR 
1911 : 10 Ind Cas 848 (DB). 

S. 13 (2) — Land sold for building a Church 

or School — Pre-emptor not bound to erect such 
building. 

Section 13 (2) does not exempt from pre-emption 
land sold for constructing thereon a church or school. 
Therefore a suit for pre-emption lies upon a sale of 
a plot of land by Sikh Jat to an Indian Christian, 
purchased for constructing such a building. The pre- 
emptor in the absence of any stipulation for rescission 


of the sale is not bound to carry out the said purpose 
in order to succeed. 24 P R 1901, Not app. 33 P R 

1910 : 180 P L R 1910 : 52 P W R 1910 : 6 Ind Cas 
658 (DB). 

S. 13 (2), (7) — Pre-emption j — Suit for — Pre- 

emptor entitled to pre-emption under several clauses 
of S. 13 — Different portions of property — Omission 
to sue for whole bargain subject to pre-emption. 

Where a person entitled to pre-empt under several 
clauses of S. 13 sues for pre-emption of property 
falling only under one clause and omits to sue for 
other property falling under a different clause but 
included in the same sale, he contravenes the vital 
canon of pre-emption law which prescribes that he 
must acquire entire bargain as far as his right ex- 
tends, and consequently he forfeits his right al- 
together. 10 P R 1909 : 13 P W R 1909 : 24 P L R 
1909 : 1 Ind Cas 397 (DB). 

— S. 14. 

S. 14— Rival pre-emptors— Equal right as regards 

one portion and superior right as regards other. 

Where a pre-emptor has, as regards one portion, 
an equal right with a rival pre-emptor and a superior 
right as regards another, the former portion must be 
shared by both equally according to S. 14 of the Act. 
46 P W R 1913 : 95 P L R 1913 : 75 P R 1913 : 18 
Ind Cas 453 (DB). 

S. 14 — Lis pendens— Doctrine when applicable. 

The section may be used where during the conti- 
nuance of a suit for pre-emption, the vendee sells the 
property to a person who possesses equal right of pre- 
emption, the doctrine of lis pendens does not apply 
if the right of the subsequent vendee subsists at the 
date of sale and is not time barred for no new right 
is created by the sale. 74 P L R 1911 : 175 P W R 

1911 : 10 Ind Cas 842. 

S. 14 — Rival pre-emptors. 

Section 14 of the Punjab Pre-emption Act applies 
only to cases in which several pre-emptors in respect 
of one particular sale, are found by the Court to be 

equally entitled to the right of pre emption. It does 

not apply to a case in which a pre-emptor is claiming 
to enforce his right of pre-emption by suit against 
an original vendee or a second vendee who has an 
equal right of pre-emption with such pre-emptor. 
53 P R 1911 : 164 P L R 1911 : 166 PWR 1911 : 
10 Ind Cas 367 (DB). 

— — S. 14, els. (c) and (e)— Properties in three patties 
sold— Proprietor of three patties — Preference of, to 
proprietor in one patti only. 

When lands situate in three Patties are sold, if 
one of the rival pre-emptors is a proprietor in all the 
three Patties he cannot have a preferential right to- 
one who has land only in one of the Patties, so far 
as the land situate in that Patti is concerned. 

Ueld, that such a case fell within cl. (c) of S. 14 
and the fact that the vendor in the pleadings pre- 
ferred one of the rival pre-emptors did not bring the 
case within cl. (e) of the section. AIR (Vol 1) 1914 
Lah 269 : 218 P L R 1914 : 136 PWR 1914 : 24 Ind 
Cas 913 (DB). 

S. 14 (e) — Rival pre-emptors. 

Section 14(e) entitles the vendor to elect between the 
rival pre-emptors having equal rights and the Court 
is bound to give effect to the decision of the vendor. 
28 P L R 1909 : 88 P R 1908 : 154 PWR 1903 : 

4 Ind Cas 920 (DB). 

— S. 16. 

— 77, l* Notice through Na'ib-Tahsildar— Effect. 

vV here an owner of land sold his land to a non- 
agriculturist after issuing a notice to the agricul- 
of whom the plaintiff was one, through the 
Naib-Tahsildar, of his intended sale fixing the price - 
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at a sum far in excess of the market value and which 
the plaintiff considered prohibitory and unfair : 

Held, that (1) the notice served was not given 
through a Court under S. 16 “as a Naib-Tahsildar” 
was an executive officer only”, (2) that there is no 
waiver by plaintiff of his right of pre-emption as he 
all along proclaimed his intention of suing to pre- 
empt the land on what he considered to be “the 
right price”. AIR (Vol 2) 1915 Lah 157: 74 P R 1915: 
159 PWR 1915 : 31 Ind Cas 199 (DB). 

Ss. 16 and 17—‘Right to acquire’— Meaning. 

The sections deal with the right of pre-emption 
which inheres in persons before the actual sale, and 
therefore the words ‘right to acquire’ in S. 4 of the 
Act can mean the right to acquire in preference to 
persons, as soon as the vendor proposes to sell the 
property and gives notice to pre-emptor according to 
Ss. 16 and 17. 147 P L R 1909 : 90 P L R 1909 : 159 
PWR 1909 : 4 Ind Cas 179 (FB). 


— S. 17. 

Ss. 17 and 16— Notice to pre-emptor— Waiver of 

right. 

Where a pre-emptor receives a notice issued under 
S. 16 of the Act, but takes no action thereon he must 
be deemed to have waived his right to pre-empt. 
A notice under S. 16 need not be signed by the 
presiding officer of the Court, nor need it give minute 
details of title. The law of pre-emption interferes 
with the right to transfer and purchase property. 
AIR (Vol 1) 1914 Lah 537 : 250 P L R 1913 : 179 
PWR 1913 : 14 P R 1914 : 20 Ind Cas 564 (DB). 

— S. 18. 

, - S 18— Scope of— Pre-emptor, meaning of. 

The section deals with cases of the right being 
violated by a sale being made to a person other than 
the persons aforesaid and gives rise to the secondary 
right. The word “pre-emptor” has two meanings cor- 
responding to the primary and secondary rights ot 

pre-emption. 147 P L R 1909 : 90 P R 1909 : 159 
PWR 1909 : 4 Ind Cas 179 (FB). 


— S. 19. 

.S. 19 — Pre-emption decree — Plaintiff allowed 

costs — Form of decree — Power of Court to grant 

time for payment of costs. 

\ pre-emption decree should direct that the pur- 
chase money together with the costs decreed against 
the plaintiff should be paid into Court within the 
specified time, but when the decree omits to direct 
the costs to be paid with the purchase money, the 
Court has inherent power to allow the pre-emptor 
further time for payment of the costs. 220 P L R 
1913 : 3 P R 1913 : 18 Ind Cas 994 (DB). 


S. 19 — Rival pre-emptors — Money raised by 


mortgaging land to vendees— Effect of. 

Where there are rival pre-emptors and the superior 
pre-emptor sues to establish his right, it cannot be 
defeated simply because the money for prosecuting 
the suit and making the deposit was secured by 
mortgaging the land to the vendees. 

Where a deposit has been made by a pre-emptor 
by order of Court, the Court cannot reject the plaint 
simply because the deposit has been subsequently 
withdrawn. The penal provision of the sub-s. (3) 
aDDlies only when the deposit has not been made 
within the fixed time. 58 P R 1912 : 240 PWR 1912 : 
13 Ind Cas 662 (DB). 

S. 19 — Power of Court to enlarge period origi- 
nally fixed — “Within the time fixed by the Court,” 

interpretation of. t 

A Court can enlarge by a subsequent order, the 

period originally fixed by it, under S. 19 (1) even 
where the period so fixed has expired betore the 
making of theisubsequent order. Clause 3 of’S. 19 does 
not debar the Court from exercising this power. The 


words “within the time fixed by the Court” do not 
preclude the Court from extending the peiiod origin- 
ally fixed by it, and this too even after the expiry 
of the time originally fixed, and of its own motion or 
on plaintiff’s oral application. But the Court should 
not extend the period save for good and sufficient 
reason; the extension of the period cannot suffice to 
bring a claim within limitation when it would, other- 
wise, be barred under any statute of limitation. 7S 
P R 1909 : 144 P L R 1909 : 129 P W R 1909 : 3 In 1 
Cas 605 (DB). 

— S. 20. 

S. 20 — Duty of Court to decide the issues suo 

motu. 

The Court is hound to investigate and decide the 
issue specified in S. 20 and cannot be guided by the 
admissions of the parties nor does their omission to 
adduce evidence on the point relieve the Court from 
the obligation created by the law. All! (Vol 3) 19 LB 

Lah 208 : 14 P R 1916 : 195 P W R 1915: 33 Ind Cas 
813 (DB). 

— S. 21. 

S. 21 — Punjab Alienation of Land Act, S. 24. 

The effect of Punjab Government Notification 
No. 84 of 14th May 1902 under S. 24 of Act 1 of 1900 
is to bar the operation of S. 21 of the Punjab Pre- 
emption Act, but the provisions of the Act relating 
to the exercise of the j-ight of pre-emption over 
agricultural land are not affected. The mere fact that 
land has been sold for building purposes does not 
affect the right of a pre-emptor in respect of agri- 
cultural land, if the pre-emptor is otherwise entitled 
to the right. 61 P W R 1909 : 7 P L R 1909 : 4 Ind 
Cas 551 (DB). 

Ss. 21 (1) and (2), 26 and 29 — Sale subject to 

sanction of Deputy Commissioner — Limitation — 
Starting point. 

The starting point of limitation in a suit to pre- 
empt a sale which requires the sanction of the 
Deputy Commissioner under the Alienation of Land 
Act, is the date of sanction given by the Deputy 
Commissioner. A suit brought within a year of that 
date is in time. 82 P R 1912 : 219 P L R J912 : 219 
PWR 1912 : 16 ind Cas 775 (DB). 

-S. 22. 

S. 22 — Consideration entered in sale-deed 

actually paid— Good faith— Market value. 

A pre-emptor must pay to the vendee the amount 
paid by the latter in good faith to the vendor the 
price mentioned in the sale-deed irrespective of the 
market value. The question of the market value of 
the property cannot be gone into in such a suit. 198 
PWR 1912 : 114 P R 1912 : 14 Ind Cas 558 (DB). 

S. 22 Pre-emption price— Consideration— Old 

debts. 

If in a pre-emption suit, the price fixed for the sale 
is wholly made up of old debts, the real considera- 
tion for the sale is the actual value of the debts and 
the amount payable by the pre-emptor is the market 
value, if the total debts exceed it. 54 P R 19L1 : 250 
P L R 1911 : 168 P W R 1911 : 12 Ind Cas 501 (DB). 

S- 22— Purchase money— Interest on money pre- 
paid by vendee to vendor. 

A pre-emptor has to pay to the vendee only the 
sum actually representing the purchase money. 
Interest chargeable on amounts prepaid by the 
vendee to the vendor before the date of sale cannot 
be levied from him. The fact that the pre-emptor is 
not bound to pay the interest, which is a part of the 
consideration for the sale does not mean that the 
parties did not fix the price in good faith within the 
meaning of S. 22. 54 P L R 1910 : 6 P W R 1911 : 
8 Ind Cas 233 (DB). 
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S. 22 — Good f nth — Test. 

The test of good faith is that the money which is 
alleged to have been paid, shall have been paid 
finally. Where consideration for sale is old debts, the 
Court should ascertain whether the value of debts 
amounts to its face value. Where the actual value of 
debts used as consideration for sale is not equal to 
lace value, the market value of the property must be 
ascertained bv the Court. 47 P R 1900 : 71 P W R 
1909 : 123 PLR 1909 : 2 Ind Cas 83 (DB). 

S. 22 (2) —Proviso —Applicability of. 

The proviso to S. 22 (2) of Act 11 of 1903 does not 
apply to a case in which the price does not consist 
mainly of a debt greatly exceeding in amount the 
market value of the property. A I R (Vol 2) 1915 Lah 
486: 72 P L R 1915: 94 P W R 1915: 29 Ind Cas 150. 

S. 22 (2) - Pre-emption price. 

It a Court finds that the price was duly paid, it 
must fix such price for the suit, irrespectively of sums 
subsequently paid by the vendee to other pre-emptors 
to forego their claims. A successful pre-emptor is not 
the legal representative of the vendee and so he 
cannot rely upon agreements between the latter and 
the former claimants for pre-emption in a suit for a 
share of the property. 259 PLR 1911 : 182 P W R 
1911 : 12 Ind Cas 497. 

S. 22 (4) — Security bond filed after the date fixed 

— Extension of time. 

A security band was filed after the date fixed for 
filing it and was placed on the record. This does no * 
by implication extend the time for filing the bond 
and in such a case the plaint should be rejected 
under S. 22 (4). A 1 R (Vol 3) 1916 Lah 440 : G7 
P W R 1916 : 33 Ind Cas 487 (DB). 


S. 28 


S. 28— Sale before Act -Suit when to be brought. 

1 n a n _ f » 1 \ _ » • f 


A suit is within time under S. 28 of the Act, if 
brought within one year after the passing of the said 
Act, where the sale had taken place before the com- 
mencement of the Act. 92 PLR 1909 : 124 P \V R 
1909 : 4 Ind Cas 973 (D B). 


29. 

Is. 29 Delivery of possession — Attornment of 

tenants— Limitation. , 

In a suit for pre-emption where the sale sought to 
be pre-empted was an oral one and had taken place 
some six months prior to 26th July 1907 and posses- 
sion was delivered to the vendors in June 1907 by 
getting the tenants to attorn to the vendees and by 
pointing out on the spot each and every field which 
had been sold, the vendees were held to have come 
into physical possession of the land sold in June 1907 
within the meaning of S. 29. AIR (Vol 4) 1917 Lah 
269 : 97 P R 1917 : 113 P L R 1917 : 93 P W R 1917: 
40 Ind Cas 618 (DB). 

S. 29 — Applicability of — Rival pre-emptors. 

Section 29 of the Act does not apply to pre- 
emption suits by rival pre-emptors in respect of the 
same sale but applies only to a case of contest bet- 
ween the pre-emptor and the original vendee. 186 
P W R 1912 : 80 P R 1912 : 14 Ind Cas 328. 

PUNJAB PRE-EMPTION ACT (1 of 1913). 

(As amended by Act III of 1943) — Amendment, 

whether retrospective. 

The amendment in the law introduced by the 
Punjab Act III of 1943 cannot have any retrospective 
effect and it cannot affect the right to pre-empt 
accrued to the pre-emptor on the day the sale took 
place in 1942. A I R (Vol 32) 1945 Pesh 13 : 1945 
Pesh L J 13 : 220 Ind Cas 175 (DB). 

Construction of Act — Reference to Muhammadan 

Law. 

Though, in dealing with the technicalities of the 
Punjab Pre-emption Act, the Courts are not bound to 


follow the technical provisions of the Muhammadan 
Law of Shaffa and have to depend upon the Pre- 
emption Act alone, a reference to provisions of 
Muhammadan Law may be helpful. AIR (Vol 28) 
1941 Lah 433 : I L R (1942) Lah 155 : 43 P L R 581: 
197 Ind Cas 227 (FB). 

Government Notification No. 1718-R dated 14th 

August 1936 applies to sales effected after the date of 
issue of the .Notification. AIR (Vol 26) 1939 Lah 
517 : 41 P L R 261 : I L R (1940) Lah 88 (DB). 

Accrual of title — Date of payment into Court — 

‘Owner” — Meaning. 

There is nothing in the Punjab Pre-emption Act 
which declares that a pre-emptor’s title vests at the 
date of the sale or which modifies the expbeit direc- 
tion of O. 20, R. 14, Code of Civil Procedure, that 
Courts shall declare the title of the pre-emptor to be 
deemed to accrue from the date of payment into 
Court of the purchase money after decree. Nor has 
the Act qualified the term “owner” so as to mean a 
person who is not in danger of losing his ownership 
right at the suit of a pre-emptor. A I R (Vol 10) 1923 
Lah 529 : 73 Ind Cas 444. 

Right to pre-empt — Proof of existence. 

If the right to pre-empt ‘exists at the time of sale, 
it does not matter if it does not exist at the time of 
suit. A I R (Vol 10) 1923 Lah 458 : 73 Ind Cas 797. 

Unregistered sale-deed — Right to claim pre- 
emption. 

Where the sale price is Rs. 100 and the sale-deed 
is unregistered, the fact does not render the transfer 
something other than a sale within the meaning of _ 
the Punjab Pre-emption Act. A I R (Vol 10) 1923 Lah 
310 : 73 Ind Cas 758. 

— S. 2. 

S. 2 (2)— Sale — Right of collaterals or co sharers. 

Plaintiffs, as collaterals of the vendor, have no right 
of pre-emption against the landlord vendees, who 
have purchased occupancy rights from their tenant, 
the vendor, and that this is so even though the said 
rights come under S. 6 and S. 8, Punjab Tenancy Act 
and not under S. 5. Section 2(2), Punj »b Pre-emption* 
Act, enacts that nothing in that Act should affect 
Ss. 53 54, Punjab Tenancy Act, while Ss 53 & 54 

refer only to rights of occupancy under S. 5, Punjab 
Tenancy Act. In spite of that the same principle is 
applied to holdings under S. 6 which are of a more 
limited nature and a sale to the landlords by a tenant 
holding under S. 6 could not be pre-empted by a 
collateral or a co sharer in the occupancy khata. 
(1928) 108 Ind Cas 598 (Lah). 

Ss. 2 (3), 22 (4) (a)— Retrospective operation. 

Where a pre-emptor withdraws the amount depo- 
sited by him in Court in compliance with a previous 
order of the Court, before he appeals, S. 22 (4) (a) 
does not retrospectively operate. Read with S. 2, 
sub-s. (3), it does not cause a forfeiture of pre- 
emptor’s right to have his appeal adjudicated on the 
merits, when he withdraws the money since the Act 
1 of 1913 came into force. AIR (Vol 2) 1915 Lah 
160 : 75 P R 1915 : 157 P W R 1915 : 31 Ind Cas 202 
(DB). 

3 

S. 3 — Village and town. 

Adampur, District Jullundur, is a ‘town’ for pur- 
poses of the Act. AIR (Vol 13) 1926 Lah 383 : 95 Ind 
Cas 130: 7 Lah 171: 27 P L R 318 (DB). 

Ss. 3 and 4 — Sardrakhati rights — Agricultural 

lands — Village immoveable property— Pre-emption. 

Sardrakhati right is neither agricultural land nor 
village immoveable property within S. 3 of the Act 
and is not liable to pre-emption. AIR (Vol 7) 1920 
Lah 310: 1 Lah 567 : 2 Lah L J 684 : 58 Ind Cas 32L 
(DB). 


PUNJAB PRE-EMPTION ACT (1 of 1913), S. 3 


283 

S. 3 (1) — Agricultural land — Building of a hut in 

a small portion and utilising of the rest tor growing 
fruits, vegetables and fodder. 

Where land originally agricultural land is after its 
purchase utilised for building a hut in a small portion 
of it and the rest for raising fruits, vegetables and 
fodder, the primary purpose to which the land is put 
cannot be said to be anything other than agriculture. 
The hut, in the circumstances, cannot be held to be 
a separate property or a residential house. AIR (Vol 
35) 1948 Lah 107 (DB). 

S. 3 (1) and (2) — Water rights, if agricultural 

land or village immovable property. 

A right to water can be land only if it is enjoyed by 
the owner or occupier of land as such that is to say 
as an owner or occupier of some land. Where the 
water rights have been sold independently of the 
land to which they originally belonged, the land 
having been taken away by the Government, the 
water rights cannot be said to be “land” within the 
meaning of S. 2 (3), Punjab Land Alienation Act, and 
their sale is not a sale of “agricultural land.” Village 
immovable property is defined in S. 3 (2), Punjab 
Pre-emption Act. But “water rights” are immovable 
property, for, they are rights to water which is 
attached to the earth. Water rights are, consequently, 
village immovable property as defined in S. 3 (2). 
AIR (Vol 29) 1942 Pesh 18: 199 Ind Cas 329 (DB). 

S. 3 (1)— Land lying waste— No specific use— Not 

used for grazing purposes — No grass sold for profit — 
Held, land not agricultural. AIR (Vol 24) 1937 Lah 
755: 40 P L R 500: 173 Ind Cas 953. 

S. 3 (1) — Land under a garden is agricultural 

land. Alll (Vol 24) 1937 Lah 182 : 39 P L R 121: 172 
Ind Cas 398 (DB). 

S. 3 (1) —Agricultural land, what is — Gopalpur 

Tea Estate. 

The tea gardens of Gopalpur Tea Estate are agri- 
cultural lands within the meaning of S. 3, Sub-s. (1) 
of the Pre-emption Act. AIR (Vol 11) 1924 P C l : 79 
Ind Cas 946: 22 ALJ 40: 33 MLT 470 : 1924 M W N 
172: 51 1 A 11 : 5 L R PC 55 : 5 Lah 50 : 29 C W N 
395 : 40 M L J 536. 

S. 3 (1) — Fallow land — Sale as building site — 

Nature of land. . . , , . 

It is not a necessary implication that land is not 
agricultural land, merely because at the time of sale, 
it bears no crop; agricultural land often lies fallow in 
the ordinary course of agriculture and in this country 
often remains unsown by reason of paucity or excess 
of moisture, but each case must be decided on its own 
foots. 

1 Where the land had not been used for agricultural 
purposes for the 6 years preceding the sale and was 
subsequently proposed for sale as a building site, 
held, the land is not agricultural land. A I R (Vol 11) 
1924 Lah 657: 78 Ind Cas 443 (DB). 

S. 3 (1)— Levy of— Assessment if conclusive. 

The mere fact that a plot of land is assessed to 
land revenue would not make it agricultural land. It 
must be proved that the plot is occupied or let for 
agricultural purposes or purposes subservient to agri- 
culture. (1921) 60 Ind Cas 580 (Lah). 

.S. 3 (1) Sale of Sardhakhti rights. 

Sale of Sardhakhti rights of a lessee is not sale of 
agricultural land under the Act. A I R (Vol 7) 1920 
Lah 310: 1 Lah 567 : 2 Lah L J 684 : 58 Ind Cas 321 
(DB). 

S. 3 (2)— “Village immovable property”— Right 

of ghair dakhilkar naqdi quzar. 

The status of a ghair dakhilkar naqdi quzar is 
almost identical with that of a mukarraridar. His 
right is a benefit arising out of land, and consequently 
ls~‘village immovable property” within the meaning 


231 


of S. 3 (2), Punjab Pre-emption Act. AIR (Vol 37) 
1950 Lah 62 (DB). 

S. 3 (2) — Question whether property forms part 

of village or urban immovable property — Second 
appeal. 

Although the question whether a property is village 
immovable property or urban immovable property 
within the definition in S. 3 is one of law, the deter- 
mination of the question wholly depends on a finding 
of fact and the legal definition necessarily follows 
from this finding of fact. Consequently, no second 
appeal lies on the question. A I R (Vol 24) 1937 Lah 
284: 174 Ind Cas 136. 

S. 3 (2) (1) — Property in village included in 


Municipal area. 

Where certain property which formed part ot a 
village was included in a Municipal area, the h n 1 in 
the vicinity was converted into building plots and 
quite close to the area factories came into existence 
and whatever was left of the old village came to be 
occupied by persons who did not belong to the original 
community that inhabited the village: 

Held, the land was not a village within the mean- 
ing of the Punjab Pre-emption Act and that it was 
not village immovable property and no right of pre- 
emption could be claimed. [Principles applicable in 
deciding as to under what circumstances village loses 
its character as such if it is included in Municipal 
area explained.) AIR (Vol 24) 1937 Lah 182: 39 P L U 
121: 172 Ind Cas 398 (DB). 

S. 3 (3) — Notification declaring certain area to 

be town under Act— Meaning of. 

A notification issued by the Government that a cer- 
tain area would be considered to be a town for the 
purposes of the Pre-emption Act does not mean that 
the custom of pre-emption obtains in such town. 1 he 
person relying on such custom must establish such 
fact. A I R (Vol 25) 1938 Lah 64 : 39 P L R 881 : 175 
Ind Cas 492. 

S. 3 (3)— Tests to determine if a place is town or 

village. . 

Avery important test as to whether a place is a 

town or a village is the presence or absence of a sub- 
stantial bazaar and the avocations of the majority ol 
the inhabitants. Though there are many features 
which may be relied upon as distinguishing a town 
from a village, a group of residences of a compact 
agricultural community relying mainly upon agri- 
culture for livelihood will ordinarily form a village, 
whilst a large group of houses inhabited largely by a 
hetrogeneous population dependent upon trade, 
rather than agriculture, and in which relationships 
are contractual rather than customary, will, if of suffi- 
cient size, form a town: 

Held, that Thai is a town and there is no right of 
pre-emption in respect of sale of land in the town or 
Thai. A I R (Vol 22) 1935 Pesh 114: 157 Ind Cas 769. 

S. 3 (3) — Town or village — Padhana in Lahore 

Tahsil — Pre-emption. 

A town may be defined as an area inhabited by 
residents not bound together by a common interest 
in agriculture, that is, a place which depends mainly 
on trade while a village appears to mean the area oc- 
cupied by a body of men mainly dependent upon agri- 
culture or occupations subservient thereto. The ques- 
tion whether a place is a town or village for the 
purposes of the Act is a question of law. Padhana in 
the Tahsil and District of Lahore is a village. A I R 
(Vol 7) 1920 Lah 333: 55 Ind Cas 520 (DB). 

Ss 3 (3) and 5 (a)— Pre-emption— Thaunsa— Town 

or village. 

The Thaunsa is a town for the purpose of the Act. 
It is doubtful if the question whether a place is town 
or village can be raised in second appeal. AIR (Vol 
7) 1920 Lah 118: 28 P R 1919 : 54 Ind Cas 643 (D B). 
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S. 3 (3) — Pre-emption — Thaunsa — Town or 

village— Census Register. 

Thaunsa is a town for the purposes of the Punjab 
Pre-emption Act. In deciding whether a place is a 
town or a village the fact that it is described as a 
town in the Census report is of importance. A I R 
( Yol 7) 1920 Lah 113 : 23 P R 1919 (Note) : 54 Ind 
Cas 642. 

S. 3 (3) — Mahatpur in Julluiulur District — If 

town. 

Mahatpur in Tahsil Nakodhar of the Jullundur 
District is not a “town” for the purpose of the Act. 

A I R (Vol 5) 1913 Lah 322 : 65 P W R 1918 : 46 Ind 
Cas 173. 

S. 3 (5) — Sale in execution of order — Meaning of. 

Section 3 (5) of the Punjab Pre-emption Act lays 
down that a sale shall net include, inter alia, a sale 
in execution cf a decree for money or of an order of 
a civil, criminal or revenue Court or of a Revenue 
Officer. The Words “in execution” here are not used 
in that narrow technical sense in which execution of 
a decree takes place under the provisions of the Civil 
P. C., but they are very wide and simply mean “in 
obedience to”, “in compliance with”, or “in accor- 
dance with.” Therefore, no suit for pre-emption lies 
in respect of a sale held in compliance with an order 
of Court. 

The words “for money” were inserted for the first 
time in the present Act and the intention of the 
Legislature was to limit the operation of S. 3 (5) to 
decrees for money and the fact that no such words 
were used to qualify the term “order” would go to 
show that no such limitation was intended as regards 
orders. AIR (Vol 36) 1949 E P 22: 50 P L R 126 (DB). 

S. 3 (5) — Exemption from pre-emption — Sale 

effected in consequence of decree for specific per- 
formance — Civil P. C., O. 21, Rr. 32 and 34. 

The provisions of O. 21, Rr. 32 and 34 make it 
plain that a sale effected in consequence of a decree 
for specific performance is entirely different from a 
voluntary sale, for the purposes of pre-emption. It is 
in fact an act of the Court, as statutory substitute for 
the person who is in default, and as such acts must 
be deemed to be performed by order of the Court, 
the consequent sale is clearly precluded from the 
mischief of the Punjab Pre-emption Act by virtue of 
the provisions of S. 3 (5) of that Act. AIR (Vol 36) 
1949 Lah 72: Pak L R (1948) Lah 94 (DB). 

S. 3 (5) — Applicability and scope — Sale through 

some agency. 

In order to attract the application of S. 3 (5) (a) the 
agency through which the sale is effected is imma- 
terial. (1945) 47 P L R 62. 

S. 3 (5) — Sale held under S. 60, Provincial Insol- 
vency Act — If pre-emptible. 

A sale by collector in pursuance of the provisions 
of S. 60, Provincial Insolvency Act, is not a sale in 
execution of a decree for money or of an order of a 
Civil, Criminal or Revenue Court. Section 3 (5) (a), 
Punjab Pre-emption Act is not therefore applicable 
to such a case and the sale is pre-emptible. (1945) 47 
P L R 62. 

— -S. 3 (5) (a) — Sale of insolvent’s property by Re- 
ceiver, whether a sale in execution of order of Court 
— Provincial Insolvency Act, Ss. 59, 68. 

The sale of the property of an insolvent by the 
Receiver is not a sale in execution of an order of the 
Court within the meaning of S. 3, sub-s. (5) (a) and 
consequently, is subject to the right of pre-emption. 
A I R (Vo\ 22) 1935 Lah 268 : 16 Lah 173 : 37 P L R 
402: 155 Ind Cas 693 (FB). 

S. 3 (5) — Sale exempt from pre-emption — Court 

sale. 

The object of the exemption in S. 3 (5) of the Act 


appears to be to exclude those sales w hich are not 
made voluntarily but by an order of the Court, as 
every person who chooses to buy the property has 
the opportunity of bidding for it in the latter case. 
Mortgaged property, as such, sold in execution of a 
decree is exempt from the right of pre-emption. AIR 
(Vol 15). 1928 Lah 504: 110 Ind Cas 397. 

S. 3 (5) — Sale liable to pre-emption — Sale by 

guardian of minor with sanction of Court. 

A sale effected by guardian of a minor and approv- 
ed of and sanctioned by Court under Guardians and 
Wards Act, S. 29, Js not a sale in execution of a 
decree of Civil Court and not therefore exempt Irom 
pre-emption. AIR (Vol 11) 1924 Lah 48 : 4 Lah 164 : 
5 L L J 406 : 73 Ind Cas 442 (DB). 

S. 3 (5) — Under the Act, a sale during the course 

of a suit and a sale in execution of a decree not for 
money, are liable to pre-emption. (1921) 3 U PL R 
(Lah) 37 : 61 Ind Cas 331. 

S. 3 (5) — Sjle by guardian of minor with sane. 

tion of Court. 

In a suit for pre-emotion, it appeared that terms of 
the sale were settled between the parties privately 
but to complete a sale on behalf of a minor permis- 
sion had to be obtained under S. 29 of the Guardians 
and Wards Act. It was therefore obtained by the 
guardian and the sale was completed by the guardian 
privately in favour of the vendee. 

Held, that the sale was a private sale and a 
claim for pre emption was not prohibited by S. 3, 
clause 5 (a). AIR (Vol 7) 1920 Lah 482': 2 L L J 261 : 
67 Ind Cas 924. 

— S. 4. 

S. 4- Pre-emption suit— Allegation that exchange 

is in fact sale — Duty of Court. 

In a pre-emption suit, it is open to the plaintiff to 
establish that the transaction in suit which has the 
appearance of an exchange is in fact a sale. It is not 
only open to the Courts to enquire into the true 
nature of the transaction but it is also their duty to 
give effect to their finding on the point, in relation 
to the right of pre-emption. AIR (Vol 34) 1947 
Lah 320. 

S. 4 — Sale or exchange — Transaction of mixed 

character — Right of pre-emption. 

Where a transaction is of a mixed character, con- 
sisting of two parts, that of sale and exchange, and 
the property consideration is not negligible either 
absolutely or in relation to the cash consideration, 
and both parts are so connected together that it is 
not possible to separate them, the transaction cannot 
be regarded as a sale which is subject to the law of 

pre-emption. , 

It is settled law that the right of pre-emption may 
be defeated by all legitimate means. If paities enter 
into a transaction of a mixed character consciously 
with a view to avoid pre-emption, there is nothing 
in law to prevent them from doing so. AIR (Vol 34) 
1947 Pesh 29 (DB). 

S. 4— Sale of property to one of collaterals— 

Whether other collateral can become pre-emptor. 

Even under custom if a vendor sold his property to 
one of his collaterals who would succeed to part of 
his estate on his death, no other collateral with a 
similar right to inherit could succeed as a plaintiff in 
a pre-emption suit. AIR (Vol 32) 1945 Pesh 45 : 22L 
Ind Cas 625 (DB). 

S. 4— Land not used for agricultural purposes for 

over 20 years— Land, held not agricultural. AIR 
(Vol 26) 1939 Lah 554 : 185 Ind Cas 422. 

S. 4 — Litigant agreeing to transfer portion of 

land in case of success to others in consideration of 
services and expenses rendered by them in conduct- 
ing litigation : 
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Held, that the transfer in pursuance of agreement 
is sale and subject to pre-emption suit. AIR tVol 26) 
1939 Lah 343 : 41 P L R 409 : ILR (1939) Lah 500 : 
184 Ind Cas SU5. 

S. 4— Where the pre-emptor has a superior right 

and the vendee improves his status during the pen- 
dency of the suit, i.e., before the adjudication oE 
pre-emptor’s claim, the pre-emptor’s suit must fail. 
I L R (1938) Lah 93 : 40 P L R 1035. 

S. 4— Scope of. 

The policy of the Act is to keep out strangers and 
thus maintain the exclusiveness of the estate. If a 
vendee, therefore, having an equal right of pre- 
emption associates with himself in a joint purchase, 
a stranger or a person having no right to the first 
refusal under the Act. he loses his right of resistance 
and cannot be allowed to retain even his own share 
of the purchase. AIR (Vol 22) 1935 Lah 529 : 37 
P L R 873 : 16 Lah 921 : 160 Ind Cas 826. 

S. 4 — Pre-emptor must have preferential right 


when the decree is passed. AIR (Vol 22) 1935 Lah 
529 : 16 Lah 921 : 37 P L R 873 : 160 Ind Cas 826. 

S. 4 — What is sale — Alienation of land on 


nazarana, nominal rent and full powers of transfer. 

Where the alienee paid the alienors by way of 
nazarana or premium a sum in excess of what alienors 
had paid a few months before for acquiring the land 
and the rent reserved was purely nominal, namely, 
one anna per annum for a rupee of the land revenue 
assessed on the land, and the alienees were given 
power to sell, mortgage or gift the property without 
any veto by the so-called landlord : 

Held, that the transaction though ostensibly a 
lease was really a sale. AIR (Vol 16) 1929 Lah 583 : 
119 Ind Cas 734 (DB). 

S. 4— The expression “village” connotes ordinari- 
ly an area occupied by a body of men mainly depen- 
dent upon agriculture or occupations subservient 
thereto. When they are occupied by persons who aTe 
engaged mainly in commercial pursuits rural areas 
in the vicinity of a town grow into a suburb of the 
town. Such areas are governed by rules applying to 
urban properties. AIR (Vol 11) 1924 Lah 662 : 78 Ind 
Cas 991 (DB). 

,S. 4— Question of fact- 

The question whether a certain place is a town for 
the purposes of the Punjab Pre -eruption Act is a 
question of fact and cannot be raised in second ap- 
peal. It is to be decided upon the evidence and the 
particular circumstances of each case. It is not 
necessary that a custom prevailing the town should 
apply to the mohallas or suburbs. AIR (Vol 10) 1923 
Lah 443 : 75 Ind Cas 610. 

.S. 4— Adhalpi tenure— If sale. 


The creation of an Adhalpi tenure in which no 
money consideration passed at all does not amount to 

a sale. A l R (Vol 10) 1923 Lah 70 : 68 Ind Cas 1008. 

_S. 4-Intikalnama— Sale of decree. 

A decree-holder for possession of land conditional 
on his paying Rs. 300 sold the decree to the defen- 
dant together with all right, title and interest in the 
land, the subject-matter of the decree. The deed ot 
sale was described as intikalnama. 

Held, that what was sold was not land or im- 
moveable property but a right to obtain the property 
by complying with the decree. The sale did not 
therefore give rise to a right of .Pre-emption. AIR 
(Vol 4) 1917 Lah 256: 42 P R 1917 : 51 P W R 1917 . 
38 Ind Cas 658. 

5. 

_S. 5 (a)— ‘Katra’— Term is not restricted to trade 
Katras but includes residential Katras also. 


The statute of pre-emption restricts the freedom of 
contract and in the absence of a clear definition of 
the term ‘Katra* in the Act, the term cannot be 
given a restricted or special meaning. 1 he applica- 
tion of S. 5 cannot be restricted to trade Katras only 
and residential Katras in a city built in Katra form 
structurally cannot be held to fall outside the section. 
The term is to be given the ordinary dictionary 
meaning and that meaning is of an enclosure. In 
other words where within an enclosure a number of 
trade or residential buildings arc constructed with 
one entrance and the quarter is styled as a Katra it 
falls within the exemption provided in S. 5 of the 
Act. A l R (Vol 33) 1946 Lah 432 : 48 Pun L R 156 : 
223 Ind Cas 474. 

S. 5 (a) — Building — Transfer of property to 

• <• * . v . 


' W \ — I “ ' 

superior pre-emptor to defeat pre-emptor's right — 
Lis pendens, whether applies, if Mich transfer is 
within limitation. 

The question whether a building is a dwelling 
house or shop is a question of tact to be decided upon 
the peculiar circumstances of every case. 

The building was situated in a lane which opened 
into a bazar. No such business was being carried on 
in these premises as would convert it into a shop. Its 
upper storey was used for residential purposes and it 
had always been described as a dwelling house. It 
was so described even in the sale-deed executed by 
the vendor himself : 

Held, that the building was not a shop but a house 
subject to the right of pre-emption. 

Obiter A vendee can defeat a pre emptor by- 

parting with the property in favour of a superior pre- 
emptor even during the pendency of the pre-emption 
suit, but in order to avoid the applicability of the 
doctrine of lis pendens, such transfer must take place 
within the period of limitation, otherwise the transfer 
will be bad in law and not sufficient to defeat the 
claim of the pre-emptor. AIR (Vol 22) 1935 Lah 
808 : 37 PLR 630 : 160 Ind Cas 349. 

S. 5 (a)— Shop— House in which carpenter works 

—If shop. , . 

A shop is primarily a place where goods are bought 
and solu and does not include “business premises’ 
in the general sense of the word. The fact that a 
carpenter works in the place where he resides does 
not turn the building into business premises or into 
a shop. AIR (Vol 14) 1927 Lah 328 : 100 Ind Cas 910. 

— -S. 5 (a) — Determination of —Principles. 

In deciding whether a particular building is to be 
considered as a house or as a shop for the purposes of 
pre-emption the primary use to which the building is 
put at the time of the sale, has mainly to be consi- 
dered. The length of its use is no doubt an important 
factor to be considered, but that is not the only con- 
sideration. That question mainly enters into con- 
sideration for the purpose of determining whether 
the character of the property has bona fide and defin- 
itely been established. The requisite duration of user 
must accordingly depend on tne facts of each case 
and other circumstances that may be proved. The 
nature of the locality in which the building is situated 
is another factor to be considered along with other 
circumstances. If the building is used for more than 
one purpose, then the primary or more important of 
such purposes is to be considered. Structural appear- 
ance of tne building must also be taken into consi- 
deration. 

Where a building was situated in an area which 
was essentially a business one, and for at least 10 or 
12 years it had been .occupied by the tenants who 
carried on the actual sale of goods in quantities not 
less than a bag to their customers, and before that 
also the premises had been used for purposes of busi- 
ness, and the upper storey of the building was not 
separately rented for residential purposes, but had 



239 


PUNJAB PRE-EMPTION ACT (1 of 1913), S. 5 


240 


been occupied by customers, dependants and occasion- 
ally by the members of the firm who carried on busi- 
ness in the lower Hat, and the building had a frontage 
on the bazar, and there were a number of other pre- 
mises similarly situated in that bazar where similar 
business was carried on : 

Meld, that all the above facts led to an irresistible 
conclusion that the building is essentially a shop and 
not a house. 95 Ind Cas 675 : 6 Lah 359 : 20 P L R 
535 : AIR (Vol 12) 1925 Lah 544 (DB). 

S. 5 (a) — Right of pre-emption. 

A pre-emptor can only pre-empt a house and not a 
shop though both form the subject of one sale. 82 
Ind Cas 596 : 6 L L J 345 : AIR (Vol 12; 1925 Lah 
126 (DB). 


■S. 5 (a) — Building used for storage of goods 


No shop. 

Shop denotes a building or an apartment which is 
primarily used for buying and selling goods and 
therefore a building used for storage of goods is not 
a shop. 72 Ind Cas 591 : AIR (Vol II) 1924 Lah 213. 

S. 5 (a)— Determination of- Purpose or use. 

The question whether a building is a shop or a 
residential house must be decided with reference to 
the chief or most important purpose to which the 
building is devoted. Where the two principal rooms 
ol the house had been made into shops and the pri- 
m ary value of the building lay in those shops and the 
rest of the house was neglected and was of compara- 
tively insignificant value, and the shops opened into 
a regular bazar full of other shops and they had been 
occupied continuously as shops for many years : 

Meld, the building thus became a block of shops. 
1 he mere fact that the owner or owners continued to 
live in the uncared for upper storey which could not 
be put to commercial purposes does not take away 
trom the building such a character, and although the 
upper storey may not be occupied by the lessees of the 
shops, it is none the less a mere appendage to the 
S JX°cP s i u ils P rese,lt condition. 71 Ind Cas 746 : 3 Lah 
433 : 5 L L J 193 : A I R (Vol 10) 1923 Lah 262 (DB). 

S. 5 (a) — Pre-emption — Building — Shop house. 

In a suit lor possession by pre-emption of a house it 
appeared that the plaintiff when mortgagee of this 
property described it as consisting inter alia of shops, 
l he buildings in dispute were suited for use as shops 
as well as for use of residential buildings. Held, that 
in the presence of two lease deeds which show that 
the buildings were leased as residences and in the 
absence of any clear evidence that they were ever 
•actually used as shops, the inference drawn from the 

tt t " e * earnetl District Judge was correct. 2 Lah 
L J 302 : AIR (Vol 7) 1920 Lah 433 (DB). 

— -S. 5 (a) — Purpose for which building is used 
guides the determination of its nature for pre-emp- 
tion purposes. 

The main purpose for which a building is used 
guides the determination of the question of its being 
a s hop or residence, for pre-emption purposes. Thus 
a building the lower storey of which was used for 

m 2 I V h £? 50 years f or , ? hoos ’ thc u PPcr storey being 
a iialia Khana, was held to be a shop of an indivisible 

4? 1917 Lah^4I3 f D T : 3? ^ ^ 843 = A 1 R < V «' 


-S. 5 (a) — Shop building site — Part used as shoi 
and part as residential quarter. 

7 he building in suit was situated in a lane not ; 
bazaar and w'as originally purely residential. Ther 
had been some subsequent alteration in the structur 
and three rooms abutting on the lane were used a 
shops. The upper storey had been used as residentia 
C,U . a / t i e i rS , y different persons including the owner : 

Held, that at the time of the sale tne building wa 

mercial P, ur P° s es, it was not a shoi 
and the plaintiff was entitled to pre-empt. 47 P L I 


1915 : 239 P W R 1915 : 27 Ind Cas 799 : AIR (Vol 7) 
19L5 Lah 442. 


S. 5 (b) — Dharmasala, what is. 

Where Sadhus were allowed to live in a house with 
owner's special permission and no dedication of the 
house was ever made though once contemplated and 
the house had been the subject of sales on several 
occasions: 

Held, it was not a Dharmasala within S. 5 (b). 
83 Ind Cas 180 : 5 Lah 109 : A I R (Vol 11) 1924 Lah 
495 (DB). 


— S. 6. 

S. G — Mahazi malikana land — Right of pre- 
emption. 

Right of pre-emption extends also to “mahazi mali- 
kana'' land which is waste land adjoining cultivated 
land and appropriated under rules by the owner of 
the cultivated land. 11 Lah 287 : 12 L L J 119 : 31 
P L R 592 : AIR (Vol 17) 1930 Lah 740 (DB). 

S. G — Sale of house on abadi site — Right to pre- 
emption. 

Even where the site of a house in village abadi 
belongs to the proprietary body the sale of the house 
is one* of immovable property and is pre-emptible. 
In such a case no question of consent by proprietors 
arises. 100 Ind Cas 901 : AIR (Vol 14) 1927 Lah 283. 


S. 6 — Effect — Notification under old law — If 

affected by new S. 6. 

Section 7 of the former Act is not cancelled by 
Section 6 of the latter as is clear from Punjab General 
Clauses Act (I of 1898), S. 22. Therefore a notifi- 
cation made under Section 7 of the former Act, ex- 
cluding an area from the scope of the Act, is still in 
force and not automatically cancelled by Section 6 of 
^he latter Act. 63 Ind Cas 729 : AIR (Vol 9) 1922 Lah 

S. 6 — Sale of house apart from site — Right to 


pre-emption. 

A .standing building in a village was held to be 
village immovable property and liable to pre-emption 
even apart from the site; but the pre-emptor would 
hold just on the same terms as the vendor did. 88 Ind 
Cas 193 : 2 L L J 345 : AIR (Vol 7) 1920 Lah 486. 

— S. 7. 


S. 7 — Custom of pre-emption — Existence in 

particular sub division — Proof of existence in ad- 
jacent sub-division — If enough — Judicial instances 
— \ alue of- 

The right of pre-emption is of a piratical nature and 
the Courts accordingly require that the existence of 
the right should be proved by clear and cogent evi- 
dence. \\ hen a question arises whether the custom 
ot pre-emption prevails in a particular sub-division of 
the town, it is not enough to establish that it prevails 
in neighbouring or even adjacent sub-divisions but it 
must be proved affirmatively that it exists in the par- 
ticular sub-division in which the property is situate. 

Judicial instances provide the best method of 
establishing the existence or non-existence of the 
custom in a particular locality. Decisions in contested 
cases which have been arrived at after examination 
or the evidence bearing on the point are obviously 
much more trustworthy and reliable than decisions 
which are based on compromise. 52 P L R 282 : AIR 
(Vol 38) 1951 Punj 392. 

7 — Custom of pre-emption — Proof required. 

Section 7 of the Punjab Pre-emption Act requires 
that a custom of pre-emption in respect of urban 
immovable property must be proved to exist in regard 
to either the whole of the town in question or at least 
in regard to a sub-division of the town. A mere street 
or lane or mohalla cannot be regarded as, by itself, a 
sub-division of the town of which it forms part, unless 
it be that such mohalla or street is in fact one of the 
main parts into which the town is divided. 
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Suits decided on the basis of compromise do not 
afford proper proof of the assertion and acknowledg- 
ment of a custom of pre-emption. Instances from 
neighbouring mohallas or sub-divisions are of little or 
no value for the purposes of S. 7. Such instances are 
at best supplementary proof and cannot by themselves 
be regarded as sufficient to establish the existence of 
the custom in the sub-division in question. 49 P L R 
36 : 230 Ind Cas 446 : AIR (Vol 3-4) 1947 Lah 265. 

S. 7 — Custom of pre-emption— Nature of enquiry. 

In a suit to pre-empt the sale of a house situated in 
a town, the points for determination are : — (1) whe- 
ther the town has sub-divisions within the meaning 
of the Act, (2) whether, if the house in suit is situate 
within such a division, the custom of pre-emption is 
shown to prevail within it in respect of house property 
(3) whether, if the town has no recognised sub-divi- 
sions, the custom of pre-emption prevails generally in 
the town in respect of residential houses. 49 P L R 
36 : 230 Ind Cas 446 : AIR (Vol 34) 1947 Lah 265. 

S. 7 — Town founded by Moghuls — Presumption 
is in favour of existence of custom of pre-emption. 

Principles of the Law of Pre-emption were intro- 
duced in this country by the Mahomedan Conquerors 
as the .law of pre-emption is essentially a part of 
Mahommedan jurisprudence and a custom of pre-emp- 
tion must be presumed to exist in a town founded by 
the Moghuls. 

The City of Delhi is mainly a Mahomedan city of 
Mahomedan origin and this fact by itself affords a 
presumption that the custom of pre-emption exists 
there. AIR (Vol 33) 1946 Lah 432 : 48 Pun L R 156 : 
223 Ind Cas 474. 

S. 7— Sub-divisions — Existence in city — Burden 

of proof. 

Ihere is no presumption that a city has for pur- 
poses of pre-emption recognised sub-divisions. It is a 
matter of proof in each case and it is for the person 
alleging the existence of sub-divisions to prove that 
they do exist. A I R (Vol 33) 1946 Lah 432 : 223 Ind 
Cas 476 : 48 P L R 150 (DB). 

S. 7 — Sub-division — Meanine of, explained — 

Mohalla is not synonymous with sub-division. 

The word ‘sub-division’ has not been defined in the 
Act. It is, however, well settled that it is not in all 
ca$es synonymous with a Mohalla. The term implies a 
quarter of a town well-known and recognised, and does 
not mean the streets and lanes of the town. A city 
may have Mohallas and Bazars and lanes with speci- 
fic names but from this it does not follow that they 
are recognised sub-divisions for purposes of pre- 
emption law. AIR (Vol 33) 1940 Lah 432 : 48 Pun 
L R 150 : 223 Ind Cas 474. 

S. 7 — Sub-division— Test of. 

The test of a place being a sub-division is that 
there should be something in its structure, situation 
and character which makes it a recognised unit for 
pre-emption law. Because the name of a quarter is 
well-known that fact does not necessarily make it a 
sub-division for the purposes of the Act. AIR (Vol 33) 
1940 Lah 432 : 48 Pun L R 156 : 223 Ind Cas 474. 

S. 7— Custom of pre-emption— Proof required. 

A person claiming pre-emption under S. 7 of the 
Pre-emption Act must show that the custom of pre- 
emption existed in “such town or sub-division” at 
the time of the commencement of the Act. These 
words clearly imply a condition that the town must 
have existed at the time of the commer cement of the 
Act. If, therefore, the place was a village and not a 
town, no right of pre-emption can be claimed. The 
fact that a right to pre-emption was either claimed 
or enforced after 1913 would not show that the cus- 
tom of pre-emption existed in 1913. AIR (Vol 33) 
1946 Pesh 5 : 224 Ind Cas 401 (DB). 


S. 7 — Village or town. 

The expression “village” connotes ordinarily an 
area occupied by a body of men mainly dependent 
upon agricult re or occupations subservient thereto. 
When they are occupied by the persons who are 
engaged mainly in commercial pursuits, rural areas in 
the vicinity of a town grow into a suburb ot the 
town. Such areas are governed by rules applying to 
urban properties. AIR (Vol 14) 1927 Lah 799 : 99 Ind 
Cas 1008. 

S. 7— Burden of proof— Existence of custom. 

What the plaintiff has to prove is that the custom 
of pre-emption was in existence in the town in 1913. 
AIR (Vol 8) 1921 Lah 279 : 4 L L J 371 (DB). 

S. 7 — Naraingarh in Anihala District. 

Naraingarh in the Ambala District is rather a petty 
town than a village within S. 7. AIR (Vol 8) 1921 
Lah 121 : 62 Ind Cas 808. 

S. 7 — Town sub-divided — Proof of custom as to 

pre-emption. 

Where a town is sub-divided, the pre-emptor must 
prove affirmatively the existence of the custom of 
pre-emption in the particular sub division in which 
the property is situate, and the onus is not discharg- 
ed by proof of the custom in neighbouring sub-divi- 
sions. The custom of pre-emption does not exist in 
Mohalla Mahian of Ludhiana City. The question as 
to whether a particular Mohalla is a separate sub- 
division of a town is a question of fact. (1921) 63 Ind 
Cas 766 (DB) (Lah). 

S. 7 (2) — Notification declaring that no pre- 
emption right exists in local area to which Govern- 
ment Tenants Act, 1S93 has been made applicable— 
Whether ceases to be operative on repeal of Act of 
1893. 

There is nothing to indicate that the power con- 
ferred by S. 7 (2) of the Punjab Pre-emption Act, 
1905, was intended to have but a transitory effect 
when exercised. Notification No. 771 issued in ac- 
cordance with that section on 6th December 1910, 
directing that no right of pre-emption should exist in 
any local area to which the Government Tenants 
Act, 1893, has been made applicable, did not cease to 
be effective when the Act of 1893 ceased to be law 
on its repeal by the Punjab Colonization of Govern- 
ment Lands Act, 1912. A I R (Vol 35) 1948 P C 45 : 
50 P L R 1. 

— S. 8. 

S. 8 — Auction sale— Notification in respect of — 

Officer holding power re erving right not to accept 
highest bid — Highest bid accepted after auction — 
Sale if one otherwise than by auction. 

An auction sale does not become any the less an 
auction sale otherwise than by auction, merely be- 
cause the officer holding the sale reserves a right not 
to accept the highest bid, when in fact the highest 
bid is accepted by the officer holding the sale. AIR 
(Vol 35) 1948 E P 14 (DB). 

S. 8 — Scope -v Notification with retrospective 

effect in respect of sale already held — Validity. 

An auction sale does not become any the less is to 
say, in respect of sale that had already taken place, 
is not illegal or ultra vires as being outside the scope 
of S. 8 of the Punjab Pre-emption Act. The section 
clearly contemplates the promulgation of a notifica- 
tion in respect of sales that have already been com- 
pleted. Tne Local Government is given power under 
the section to make a declaration by Notification in 
respect of any sale, i.e., in respect of any class of 
sales or in respect of a particular sale. It cannot, 
therefore, be contended that the Local Government 
has no power to issue a notification in respect of a 
past sale so as to take away a right of pre-emption 
that had already accrued. AIR (Vol 35) 1948 E P 14 
(DB). 
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S. 8 — Notification No. 1718 R. of August 14, 

1930 under S. S (20), if retrospective. 

Per Skemp ]., in Order of Reference. — Notification 
of the Governor of the Punjab in Council in exercise 
of the powers conferred by sub-s. (2) of S. 8, Punjab 
Pre-emption Act that no right of pre-emption shall 
exist with respect to any land or property that may 
be sold by public auction under the orders of the 
Court of Wards refers clearly to future sales and does 
not affect the suit by a pre-emptor to enforce his 
richt in respect of sale held before. AIR (Vol 2G) 
1939 Lab 517 : 42 P L R 696 and 41 P L R 261 : 
ILR (1940) Lah 88 and 90 : 186 Ind Cas 450. 

S. S— Applicability to cantonments. 

Section S can only apply to a cantonment and not 
to an area which, in fact, is not a cantonment but for 
certain purposes, subjected only to restrictions which 
applied in the neighbouring cantonment. The fact 
that the rules and bye-laws framed under the Act as 
also many of the provisions of the Act can be extend- 
ed to an area beyond a cantonment will not convert 
that area into a cantonment. AIR (Vol 26) 1939 Lah. 
59 : 41 P L R 369 : ILR (1939) Lah 159 : 182 Ind Cas 
563. 

S. 8— Punjab Government Notification No. 15926 

of May 11, 1929— Exempting land within municipal 
limits of Lahore, application of. 

The notification of the Punjab Government No. 
15926 dated May 11, 1920 exempting the limits of 
the Lahore Municipality from the operation of the 
Pre-emption Act is wide enough to cover the areas 
which may be included within the limits of the 
Lahore Municipality after the date of the above 
notification. AIR (Vol 23) 1939 Lah 145 : 17 Lah 
426 : 38 P L R 876 : 161 Ind Cas 660. 

S. 8 — Notification under — Effect on existing 

rights. 

A notification issued by the Punjab Government 
under S. 8 (2) of Act I of 1913 cannot be held to 
deprive a person of a right which he possessed at the 
date of the sale and at the date of the institution of 
the suit, and cannot, therefore, have any effect on 
pending suits. 

A notification cannot have a greater effect than a 
Repealing Act for the purpose of causing the dismis- 
sal of all pending suits to enforce pre-existing right of 
pre-emption. 10 P R 1913, Diss. from. AIR (Vol 9) 
1922 Lah 344 : 67 Ind Cas 625 : 3 Lah 267 (DB). 

— S. 9. 

S. 9 — (as applied to N.-W. F. P.), Ss. 9 and 24 — 

Sale by member of notified agricultural tribe in 
favour of non-agriculturist — Sanction of Deputy 
Commissioner obtained even before sale was nego- 
tiated — Effect of — Suit for pre-emption -If main- 
tainable — Punjab Alienation of Land Act, S. 3 (2). 

In order to validate a sale by a member of a notifi- 
ed agricultural tribe in favour of a non-agriculturist, 
the latter has to obtain the sanction of the Deputy 
Commissioner under S. 3 (2) of the Punjab Alienation 
of Land Act, read with para. 19 (vii) of Revenue 
Circular No. 39. A sanction obtained from the De- 
puty Commissioner long before the sale in question 
was effected or even negotiated cannot relate to the 
sale in question so as to bring S. 9 of the Pre-emption 
Act into play and save the sale from being pre- 
empted. But as the sale in question has not been 
sanctioned under S 3 (2) of the Alienation of Land 
Act, the sale is in contravention of that Act, and 
S. 24 of the Pre-emption Act makes it obligatory on 
Courts in such circumstances, to dismiss the suit for 
pre-emption. AIR (Vol 34) 1947 Pesh 25 (DB). 

Ss. 9, 21 (2), 24 — Punjab Alienation of Land Act 

{XIII' of 1900), Ss. 3 (2», 5, 21 (2) — No right of pre- 
emption when sale sanctioned by Deputy Commis- 
sioner. 


Whether a sale is sanctioned by the Deputy Com- 
missioner under S. 3 (2) of Punjab Alienation of 
Land Act, no right of pre-emption exists in respect 
of such a sale as S. 9 ot the Act of (1913) repeals S. 5 
of Punjab Alienation of Land Act (1900). AIR 
(Vol 4) 1917 Lah 361 : 124 P R 1916 : 37 Ind Cas 
763 (DB). 

— S. 11. 

S. 11 — Attachment of deposit- 

In execution of their money decree, the decree- 
holders applied for attachment of a house purchased 
by the judgment-debtor. Before the attachment, 
however, a suit for pre-emption of sale was instituted 
by the pre-emptor. The suit was decreed and a 
certain sum was deposited by the pre-emptor in the 
Court. The judgment-debtor did not draw this sum : 

Held, that under S. 11, the money could not he 
attached by the decree-holders. A l R (Vol 23) 1930 
Lah 698 : 3S P L R 906 : 165 Ind Cas 658. 

— S. 12. 

S. 12— Waiver. 

Mere presence of the pre-emptor at the time of the 
sale-deed does not debar him from bringing the pre- 
emption suit. The fact that he was a minor then 
makes the case of the vendee weaker in this respect. 
A I R (Vol 30) 1943 Pesh 76 : 209 Ind Cas 113. 

S. 12 — Burden of proving custom. 

Where the onus lies on the plaintiff to prove that 
the custom of pre-emption prevails in a certain town 
at the time of the commencement of the Punjab Pre- 
emption Act, and this onus he fails to discharge even 
though the custom has been found to exist in other 
sub-divisions of the town, that fact, though relevant 
to the issue, does not discharge the onus. AIR 
(Vol 17) 1930 Lah 528 (DB). 

S. 12 — Sale, what is — Transfer for cash consi- 
deration. 

A transaction cannot be considered to he a sale for 
purposes of Pre-emption Act unless consideration con- 
sists mainly if not wholly of cash. Where the real 
consideration for a transaction is services rendered, 
the transaction cannot be considered a sale. AIR 
(Vol 17) 1930 Lah 141:31 P L R 338:120 Ind Cas 683. 

S. 12 — Transfer of occupancy rights — If sale — 

Question of law. 

Whether a transfer of occupancy right is a sale 
within the meaning of the term as used in the 
Punjab Pre-emption Act is a question of law. AIR 
(Vol 17) 1930 Lah 141:31 P L R 338:120 Ind Cas 683. 

— S. 13. 

S. 13 — Suit by one co-sharer — Maintainability. 

One co-sharer in a house is entitled to maintain a 
suit for pre-emption on the ground of vicinage al- 
though the other co-sharers do not join in the suit. 
A 1 R (Vol 8) 1921 Lah 363 : 19 P L R 1921 : 59 Ind 
Cas 243. 

— S. 14. 

S. 14 — Decision of question whether vendor 

belongs to same agricultural group as vende — 
Jurisdiction of civil Court — Punjab Alienation of 
Land Act, Ss. 4 and 21. 

There is nothing in the Punjab Pre-emption Act 
which either expressly or impliedly limits the juris- 
diction of the civil Court, and it is competrnt to the 
civil Court to decide all points necessary for the 
determination of the suit, including the point under 
S. 14 as to whether the vendor belongs to the same 
agricultural group as the vendee. The jurisdiction of 
the civil Court to decide questions under S. 14, 
Punjab Pre-emption Act is not ousted by the provi- 
sions of the Land Alienation Act. AIR (Vol 37) 1950 
E P 246 : 52 P L R 220. 

Ss. 14, 15 — Vendor and pre-emptor Awans 

Pre emptor residing in Peshawar and holding land 
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there — His right to bring pre-emption suit under 
S. 14. 

The present district of Mardan should be consider- 
ed a part of the old Peshawar District for the pur- 
poses of the Punjab Alienation of Land Act, and the 
whole should be considered as one unit. 1 he old 
notification under the Punjab Alienation of Land 
Act, therefore obtains for the whole of it, and where 
the plaintiff is a resident of Peshawar and holds land 
there, he shall be deemed to be resident of the 
district comprising the present Peshawar District 
and the present Mardan District, and where he is 
also a member of the Awan tribe, which is an agri- 
cultural tribe in that district and to which the ven- 
dors belong too, there is no bar to his bringing the 
pre-emption suit under S. 14, Punjab Pre-emption 
Act. AIR (Vol 32) 1945 Pesh 29 : 1945 Pesh L J 29 : 
220 Ind Cas 55. 


Ss. 14 and 3 — Afridi is Pathan— Right to pre- 
emption. 

An Afridi is a Pathan within the meaning of the 
N.-W. F. P. Government Notification No. 5345 dated 
November 21, 1908 issued under Punjab Alienation 
of Land Act and if he owns agricultural land in the 
Peshawar District at the time when the question of 
his being a member of an agricultural tribe arises, he 
is a member of an agricultural tribe within the mean- 
ing of S. 14 read with S. 3 and is entitled to pre- 
emption. AIR (Vol 31) 1944 Pesh 32: 217 Ind Cas 25. 

S. 14 Civil Court has jurisdiction to decide 

under S. 14, whether vendor belongs to same agri- 
cultural group as vendee. 

There is nothing in the Act itself which either 
expressly or impliedly limits the jurisdiction of the 
civil Court. It is competent to the civil Court to 
decide all points necessary for the determination of 
the suit, including the point under S. 14 as to whe- 
ther the vendor belongs to the same agricultural 
group as the vendee and merely because the Legis- 
lature has enacted that, for the purposes of the Land 
Alienation Act. the Deputy Commissioner should be 
the sole authority for deciding whether a person is 
or is not a member of a notified agricultural tribe, 
it cannot be assumed that it intended a similar pro- 
cedure in the case of S. 14, even though this section 
of the Pre-emption Act may be ‘in pari materia with 
the Alienation of Land Act. AIR (Vol 30) 1943 Lah 
48: 45 P L R 31 : I L R (1943) Lah 826 : 20o Ind Cas 
421 (DB). 

Ss. 14, 21, 23 — Scope and object — Act, if con- 
templates date of sale as only crucial date for deter- 
mining pre-emptor’s right to oust vendee — ' endec 
improving his status before decree — Pre-emptor s 
right, if can be defeated. 

Section 14 is merely intended to safeguard that no 
non-agriculturist can, by means of pre-emption, 
acquire any land which he could not do under the 
provisions of the Land Alienation Act. By using the 
words “at the date of sale” it further confines the 
acquisition of property to tho e persons alone who 
are members of an agricultural tribe at the time of 
the sale and thus prohibits, in a way, the retrospec- 
tive effect of a person’s acquiring this status at a 
subsequent period. 

Sections 14, 17, 19, 20, 21, 23 and 25 are rather 
intended to circumscribe the rights of pre-emptors 
within certain limits than to confer any privilege on 
them. Section 21 merely indicates the stage a t which 
a suit for pre-emption can be brought and S. 23 is 
complementary to S. 14. It cannot, therefore, be said 
that the Act, as it stands, contemplates the date ot 
sale as the only crucial date or that it prohibits a 
vendee from defeating the rights of a pre-emptor in 
any legal manner that may be available to him at 

any later period. 


A vemlee can defeat the right of tho pre-emptor 
by improving his status at any time before the pass- 
ing of the decree in the pre-emption suit by the trial 
Court as the rights of the parties are adjudicated 
upon by the trial Court alone and the function ol the 
Court of Appeal is only to see what was the decree 
which the Court of first instance should have passed. 

A vendee can improve his status effectively right 
upto the adjudication of the suit against him even 
alter the expiry of one year from the date of the 
original transaction ol sale. I his improvement can, 
in certain circumstances, be effected even by dealing 
with the land which is the subject-matter of the 
suit. A I R 1919 Lah 10 : 91 P R 1909: 4 Ind Cas 337 
(FB) and A I R 1914 Lah 240 : 23 Ind Cas 908. Over- 
ruled. A I U (Vol 28) 1941 Lah 433 : 43 P L R 581 : 

I L R (1942) Lah 155 : 197 Ind Cas 227 (FB). 

S. 14 - Member of alienor’s tribe, if lias pre- 
ferential light of pre-emptic-n. 

A member oE the alienor’s tribe has a preferential 
right of pre-emption in respect of a sale o( agricul- 
tural land by a member of an agricultural tribe to 
that of a vendee who, though an agriculturist, was 
not a member of an agricultural tribe. If a man 
vested with the right of pre-emption chooses to exer- 
cise it, the vendee who has already purchased the 
land cannot resist it if his right is not on a part with 
the right of the person claiming the land. A I R 
(Vol 24) 1937 Lah 504 : 39 P L R 762 : 1 L R (1937) 
Lah 143 : 170 Ind Cas 271 (DB). 

S. 14 Descent from common ancestor — Evi- 
dence. 

The mere fact that two persons belong to the same 
caste and gote does not necessarily lead to the infer- 
ence that they are descended from the same com- 
mon ancestor so as to give them a right of pre-emp- 
tion. (1928) 108 Ind Cas 378 (Lah). 

S. 14— Unborn child— Right to pre-emption. 

A child begotten but not born at the time of a sale 
does not acquire rights enforceable later under the 
Pre-emption Act. AIR (Vol 12) 1925 Lah 369:7 L L J 
145 : 26 P L R 111 : 86 Ind Cas 594. 

S. 14— Non-agriculturist— Right to pre-empt. 

A non-agriculturist cannot pre-empt a sale ol agri- 
cultural land by an agriculturist to a non-agricul- 
turist although the land is situate within the limits 
of a Municipality. AIR (Vol 8) 1921 Lah 161*. 3 L L J 
430 : 67 Ind Cas 816. 

— S. 15. 

Ss. 15, 14— Superior right. 

Once it is established that the plaintiff is a cousin 
of one of the vendors and the nephew of the husband 
of another, no doubt remains that for the purposes 
of pre-emption, the plaintiff belongs to the same 
agricultural tribe to which the family of the vendors 
belongs and he has, therefore, a superior right of 
pre-emption under S. 15. AIR (Vol 32) 1945 Pesh 
29 : 1945 Pesh L Jour 29 : 220 Ind Cas 55 (DB). 

S. 15 — Second appeal. 

Point that suit land not being agricultural, was not 
subject to pre-emption cannot be raised for the first 
time in second appeal. AIR (Vol 31) 1944 Pesh 31 : 
215 Ind Cas 170 (DB). 

S. 15 — Whether ultra vires. 

Under S. 15, Punjab Pre-emption Act, the pre- 
emptor does not succeed on the ground of descent 
alone. He succeeds, firstly, because on the date of 
the sale, he is a member of an agricultural tribe in the 
same group of agricultural tribes as the vendor and 
secondly, because he is a descendant of the vendor. 
Hence, S. 15, Punjab Pre-emption Act does not fall 
within the express language of S. 298, Government 
of India Act and is valid and binding and has not 
been invalidated on the ground that it is repugnant 
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to the provisions of S. 293, Government of India Act. 
A I K (Vol 30) 1943 Lah 233 : 45 P L R 253 : I L R 
(1943) Lah 461 : 209 Ind Cas 296 (DB). 

— — S. 15 — Explanation — Agnates of Mahomedan 
widow. 

Where a Mahomedan widow holds lands in her 
own right, i. e., as full owner, the agnates of her 
husband are not necessarily her agnates. 

The explanation to S. 13 applies only in the case 
of sale by a female of land to which she has succeed- 
ed on a life tenure through her husband, son, bro- 
ther or father. It follows, that the female vendor's 
agnates must necessarily be the same as those of her 
brother or father, but the agnates of her husband arc 
not her agnates. A l R (Vol 14) 1927 Lah 105 : 9 

L L J 12 : 28 P L R 90 : 100 lad Cas 163. 

S. 15 — Determining factor — Right at time of 

sale. 

The plaintiff’s right should be determined by the 
situation existing at the time of the sale; this may 
lead to strange results, but the whole law of pre- 
emption is an anachronism. A I R (Vol 12) 1925 Lah 
56 : 79 Ind Cas 43. 

— S. 15 (a)— Scope and effect — Right of pre-emp- 
tion — If reserved in favour of whole line ol would- 
be heirs. 

Under S. 15 (a), Punjab Pre-emption Act, the 
right of pre-emption is reserved in favour not of any 
particular individuals in existence at the date of the 
sale or suit but in favour of “the whole line ol 
would-be heirs.” Any two lines which derive from 
the same common ancestor with the vendor would 
be placed on an equal footing, and as between the 
members or representatives of any such line, the 
failure of any member to sue for pre-emption would 
not debar any descendant of his from suing. AIR. 

(Vol 37) 1959 Lah 48. 

— — S. 15 (a) — Right of pre-emption — Priority of 
right between claimants— Mow determined. 

The efFect of S. 15 (a), Punjab Pre-emption Act, 
which has been adopted by Sirmur Darbar, is to 
confer the right of pre-emption in respect ot agri- 
cultural land and village immovable property upon 
• the whole line of the heirs of the vendor and not 
merely on the nearest heir at the time of the sale, 
but the priority of right between claimants is to be 
determined according to the order of succession. 
AIR (Vol 36) 1949 II P 31. 

Ss. 15 (a), (b) and (c), 28 — Words “seeks to 

exercise it” in S. 15 (c) — Meaning of. 

In view of the provisions of S. 23, it is not correct 
to say that if a person having a right of pre-emption 
under S. 15 (a) or (b) seeks to exercise it by suit, a 
person entitled to pre-empt under S. 15 (c) would 
have no right at alb The words “seeks to exercise 
it” in S. 15 (c) mean no more than that persons en- 
titled to pre-empt under S. 15 (c) are postponed to 
persons entitled to pre-empt under 8. 15 (a) and (b>. 
Therefore, where person claiming under S. 15 (a) or 
(b) and a person claiming under S. 15 (c) both 
brought nre-emption suits and in the suit by the 
person claiming under S. 15 (a) or (b) it was held 
that he had waived his right to pre-empt, the person 
claiming under S. 15 (c) would be entitled to succeed. 
AIR (Vol 31) 1944 Pesh 31 : 215 Ind Cas 179 (DB). 

S. 15 (a) — Applicability and scope. 

The Act is a substantive law for the Province of 
Punjab. The Act cannot be said to be merely a re- 
cognition of the existence of the right of pre-emption 
according to the Customary Law of the Province so 
as to come within the safeguard provided by S. 293(2), 
Government of India Act. AIR (Vol 30) 1943 Lah 
233 : 45 P L R 253 : I L R (1943) Lah 461 : 209 Ind 
Cas 296 (DB). 


S. 15 (a)— Coparcener. 

Subject to the right of the co-parceners to chal- 
lenge a sale on the ground that it was not made for 
legal necessity or for the benefit of the estate, a sale 
by a karta validly passes to the vendee not only the 
share of the karta himself but also of all the co- 
parceners. Each co-parcener is the vendor and as it 
cannot be that he should be a pre-emptor and a 
vendor at the same time, he cannot maintain a suit 
for pre-emption. When a co-parcener sues for pre- 
emption, he impliedly admits that the sale is valid 
and that he does not wish to impugn it on the 
ground that there was no legal necessity for it or 
that it was not for the benefit of the estate. AIR 
(Vol 39) 1943 Pesh 49 : 212 Ind Cas 465 (DB). 


S. 15 (a) — Legal representative can continue 

suit. 

Where a plaintiff in a suit under S. 15 (a) dies, it is 
just and equitable that his legal representatives 
should be permitted to continue the suit. AIR (Vol 
29) 1942 Pesh 23 : 201 Ind Cas 83. 

S. 15 (a) — The Act contemplates a reasonable 

chance of succession as an heir, and not one based on 
traditional membership of the same tribe. It does 
not, therefore, apply to a person who may be one of 
the proprietary body of the village and may, perhaps 
under some customary rule, succeed the vendor in 
case of failure of all his heirs. A I R (Vol 22) 1935 
Pesh 80 (DB). 

S. 15 (a) — Near and distant collateral. 

In the absence of a custom to the contrary it is 
only a near collateral who can succeed to the house 
of a non-proprietor and so where no custom is proved 
a collateral in the seventh degree has no right to 
pre-emption under S. L5 (ah A I II (Vol 13) 1926 Lah 
239 : 91 Ind Cas 443. 


— o. 1.) Vil/ — vendor s widow — yic-cmpi. 

A widow is not an heir and therefore she is not 
entitled to pre-empt- The mere fact that a portion 
of the shamilat land only has been sold cannot 
deprive a co-sharer of the right to maintain a suit 
for pre-emption as a co-sharer. A I R (Vol 11) 1924 
Lah 333 : 69 Ind Cas 191 (DB). 

S. 15 (a)— Reversioner and owner of site. 

Reversioners have a better claim to pre-empt a 
standing house than owner of the site. AIR (Vol 10> 
1923 Lah 394 : 76 Ind Cas 844. 

S. 15 (a) — Successive heirs. 

Under S. 12A of the Act the whole line of heirs of 
the vendor and not merely the nearest heir at the 
time of sale has the right of pre-emption in respect 
of agricultural land. The priority of the right be- 
tween the claimants must be determined according 
to the order of succession. AIR (Vol 9) 1922 P C 139- 
20 A L J 427 : 3 Lah 48 : 35 C L J 514 : 7 P VV R 
1922 : 30 M L T 237 : 49 I A 74 : 43 M L J 49 : 67 
Ind Cas 264. 


S. 15 (a) — Relationship — Proof. 


A pre-emptor claiming by relationship must prove 
it by some specific evidence; the mere fact of his 
being ot the same gote as the vendor is not sulficient. 
A I R (Vol 4) 1917 Lah 350 : 8 P W R 1917 : 39 Ind 
Cas 1 17. 


— — S. 15 (b), thirdly — Persons entitled to inherit — 
Persons having right of reversion. 

The right ol pre-emption has been given by the 
statute to all persons who might inherit the land 
on the death Ot the vendor and not merely to the 
nearest heir or to the person having an immediate 
right to succeed. Accordingly where the property 
sold has come to the vendor by means of a revertible 
gilt, or has devolved upon hjm from a lineal descen- 
dant who acquired it by means of such a gift, all 
descendants or collaterals of the donor who may 
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possess the right to claim the benefit of the doctrine 
of reversion must be regarded as falling within the 
category of “the persons who but lor such sale 
would be entitled on the death of the vendor, to 
inherit the land or property sold” who have been 
given, by sub-clause “thirdly” of Cl. (b) of S. 15 of 
the Punjab Pre-emption Act, a right to pre-empt the 
sale. Aid (Vol 35) 194S E P 43 : 50 P L R 14S. 

S. 15 (b) — “Co-sharer, meaning of. 

The word “co-sharer” postulates that there are 
some other persons as well who have a right in the 
property. The very conception of “joint property” as 
used in cl. (b) pre-supposes that it also belongs to a 
person or persons other than the vendor. All t lie 
persons who so own a property among themselves are 
the co-sharers of each other. Their relationship is 
mutual. It would be a contradiction in terms if A is 
the co-sharer of B but B is not the co-sharer of A. 
The, word “co-sharer” signifies persons owing a share 
or shares in the whole of the property or properties of 
which another share or other shares were the subject 
of sale. In other words, the word co-sharer denotes a 
person who holds an existing joint proprietary interest 
whether absolute or limited in an undivided property. 
Where therefore the land sold is the sole property of 
the vendor in which the plaintiff has no share whatso- 
ever the mere fact that he is entitled to the Shamil at 
appertaining to the land sold does not make him a “co- 
sharer” in the said land so as to confer on him the 
right of pre-emption. AIR (Vol 34) 1947 Lah 1S4 : 
43 P L R 441. 

Ss. 15 (b) and 4 — Sharers and residuaries — 

Rights of. 

'I he estate of a deceased Muhammadan vests im- 
mediately in all his heirs on his death, whether they 
_ be sharers or residuaries. In other words, the sharers 
and residuaries do not inherit in order one after the 
other, but simultaneously and the law in this respect 
has not been in any way affected by the passing of 
the Shariat Act in N. W. F. Province. Even under 
custom, if a vendor sold his property to one of his 
collaterals who would succeed to part of his estate on 
his death, no other collateral with a similar right to 
inherit this property could succeed as a plaintiff in a 
pre emption suit. 

Where a Muhammadan sold some land to a resi- 
duary, a sharer cannot pre-empt the sale. Section 15 
(b) thirdly of the Punjab Pre-emption Act, cannot 
apply. AIR (Vol 32) 1945 Pesh 45 : 1945 Pesh L Jour 
45 : 221 lnd Gas 625 (DB). 

S. 15 (b), (c) — Superior right. 

Where, in a pre-emption suit, the plaintiff and the 
vendee are equally entitled under a higher right, e.g , 
under S. 15 (b), than the possession of a lower right, 
c.g. under S. 15 (c) in addition, by the plaintiff, does 
not entitle him to a pre-emption decree. AIR 
(Vol 30) 1943 Pesh 75 : 211 lnd Cas 202 (DB). 

S- 15 (b), (Secondly) — Conditions for operation 

°f — Expression “in order of succession,” meaning of. 

The requisites in order to bring cl. (b) secondly, of 
S. 15, into action are that the plaintiff must be a co- 
sharer and an agnate and if he has those qualities 
which the vendee has not, then he must succeed. 
The words “in order of succession” in that clause 
refer to a case where there may be more than one 
person who is both a co-sharer and an agnate in 
which case the nearer agnate would have preference 
over the more remote. A I R (Vol 30) 1943 Pesh 64 : 
209 lnd Cas 329. 

— — S. 15 (b), thirdly— Superior right. 

When deciding the question of the superiority of 
the right of pre-emption under S. 15, cl. (b), thirdly, 
the Courts have only to keep in view the plaintiff 
i e ven ^ ee a °d no other relations of the vendor. 
I hey have to take it that the vendor has died and 


have to find out as to who of the parties before them 
— the pre-emptor and the vendee — is entitled to in- 
herit his property to the exclusion of the other. '1 he 
person who is so entitled has a superior rhdit of pre- 
emption. If he is a pre-emptor, he gets .t Been . 
Ami if he is a vendee, the pre-en ptor’s suit is dr. 
missed. On the other hand, if it i> discovert d t! 
they are entitled to inherit equally, their right to 
pre-empt is declared to be equal and the pre-emptor 
fails. AIR (Vol 29) 1942 Pesh 22 : 199 I ml O.s .TO 


S. 15 (b) — Muquarridari right in joint land. 

Where the s ale is not a sale ol joint land but simply 
a sale of muquarridari rights in such land, cl. (b) of 
S. 15 docs not apply. A 1 R (Yol 27) 1940 Lah 17 : 
188 lnd Cas 272. 


S. 15 (b) — Effect of — Priority, how to be deter- 
mined — Legatees under will, whether heirs during 
lifetime of testator. 

The effect ol S. 15 (l>) is to confer the right of pre- 
emption in respect of agricultural land upon the w hole 
line ol heirs of the vendor, and not merely on the 
nearest heir at the time ol the sale, but the priority 
of right between claimants is to be determined ac- 
cording to the order of succession. 

Where a widow sells property belonging to her hus- 
band, her husband’s collateral is an heir and is en- 
titled to pre-empt under S. 15 (b), in absence of 
nearest heirs. AIR (Vol 25) 1938 Lah 646 : 40 P L R 
50S : 178 lnd Cas 741 (DB). 

S. 15 (b), thirdly — Scope of. 

Two brothers sold a land to a stranger. Neither of 
the brothers had children and one had a wife. On 
their death, the wife and their mother who were en- 
titled to succeed the brothers respectively brought a 
suit for possession of the land by pre-emption : 

Held, that under S. 15 (b), thirdly, the right of pre- 
emption vests in order of succession in the persons, 
who, but for such sale, would be entitled on the death 
of the vendor to inherit the land and being entitled 
to succeed them respectively on their death, the 
plaintiffs had a right of pre-emption. A I R (Vol 24) 
1937 Lah 237 : 17 Lah 373 : 168 lnd Cas 628 (D13). 

S. 15 (b) — Cognates of vendor. 

A cognate of the vendor is entitled to p re-empt the 
sale of the {property. Every person who is entitled to 
succeed under the law is entitled to maintain a suit 
for pre-emption, but if a preferential heir chooses to 
exercise the right, then the right of the remoter heir 
is defeated. AIR (Vol 23) 1936 Lah 477 : 38 P L R 
774 : 163 lnd Cas 513. 


S. 15 (b) — Collateral not proving possession of 

disputed land by common ancestor. 

Under the Punjab Ten. Act, a collateral is not an 
heir to occupancy rights unless the common ancestor 
was in possession of the land. Consequently, where a 
collateral brings a suit to pre-empt a sale, but there 
is no proof that the ancestor was in possession of the 
disputed land, he is not a reversionary heir and can- 
not pre-empt. AIR (Vol 23) 1936 Pesh 157 : 164 lnd 
Cas 149. 

S. 15 (b), thirdly— Sister’s son of last male-holder, 

if governed by this clause — Explanation to S. 15, 
meaning of. 

Where immovable property is acquired by a female 
through her husband, son, brother or father, the right 
of pre-emption of sister’s son of the last male-holder 
has to be determined by the fact of his being heir of 
last male-holder and not to the female vendor for he, 
as a distant kindred, is a recognised heir according 
to the Muhammadan Law and his chances of succes- 
sion are within a measurable distance. Hence the 
sister’s son cannot claim only a partial pre-emption 
basing his claim on his right of ownership of estate. 

The Explanation to S. 15 provides for both cases, 
namely, where a female has succeeded as a life-tenant 
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and where she has acquired property in full proprie- 
tary rights. AIR (Vol 21) 1934 Pesh 72 : 151 Ind Cas 
5S.L (DB). 

S. 15 (b)— Co-sharer in well— Right to pre-empt. 

A co sharer in a well has no right to pre-empt a 
sale of land merely because it was sol 1 with right to 
irrigate it by the water ol that well. A I R (Vol 13) 
1926 Lah 527 : 8 L L J 346 : 95 Ind Cas 253. 

S. 15 (b) Pre-emption— Right to— Co-sharers in 

well and not agricultural land - Adjunct— Appendage. 

The fact that the plaintiff is a co-sharer in a well 
with path attached to it would not give him i tight 
of pre-emption to other land held separately being a 
mere appendage or adjunct to the other land. The 
well and the path to the well being clearly an adjunct 
or appendage to the other land the plaintiff cannot 
treat it as a property separable from the rest of the 
land and claim a right of pre-emption in it alone on 
the strength of his being a co-sharer therein when 
he has no such right in the other land sold. 

There has been no change in the law by the passing 
of the Pre-emption Act. The omission of the word 
"undivided’’ which occurred in S. 12 (a) of the 
Punjab Laws Act is in no way material. AIR (Vol G) 
1919 Lah 437 : 1 Lah L J 233. 

S. 15(c) — Sub-division— What constitutes— Test. 

In order to determine whether a particular Patti 
or a sub-division of a Patti was a recognised sub-divi- 
sion of a village in the true sense of that term for the 
purposes of the Punjab Pre-emption Act. reference 
must be made to the kaifiyat-i-dehi of the village 
and it should be ascertained whether the sub-division 
of the village was between various branches of one 
family or whether these sub-divisions were made by 
the revenue authorities for fiscal purposes only. The 
kaifiyat-i-dehi is an all important document to deter- 
mine the nature of the foundation of the sub-divi- 
sions and the subsequent history of ownership in 
them is not (he determining factor in order to find 
whether the sub-divisions were homogeneous in des- 
cent as well as in area when originallv founded. AIR 
(Vol 35) 1943 Lah 199. 

S. 15 (c), thirdly— Estate— Ceising to he part of 

— Test. 

If an area does not fall within the definition af 
of the term ‘‘Land’’ as defined by the Punjab Aliena- 
tion of Land Act it would still remain a part of an 
‘‘estate’’ as long as its owner had not, by converting 
it into a building site in a village or in a town, 
walked, so to say, out of the estate. An area of land 
although lying fallow and useless in any estate and 
although not occupied for purposes either agricultu- 
ral or subservient to agriculture or for pasture does 
n'ot cease to be part of the estate within the meaning 
of the Punjab Pre-emption Act as long as it has not 
in fact ceased to be a part of the estate by being 
translated into other category permanently, that is, 
either by becoming village immoveable property or 
urban immoveable property. AIR (Vol 35) 1948 
Lah 103 (DB). 

_-S. 15 (c), secondly— Thulla — ILa sub-division of 
village. 

The mere mention of thulla in one or two places 
in the Revenue records is not sufficient to show that 
the village is in fact divided into thullas or that a 
thulla possesses those attributes which are necessary 
for holding that it constitutes a distinct sub-division 
in the village for the purposes of .3. 1.5 (c>, secondly 
Punjab Pre-emption Act. AIR (Vol 34) 1947 Lah 322! 

- S. 15 (c), thirdly— Owner of house in village abadi 

is not owner of estate. AIR (Vol 30) 1943 Pesh 93 • 
210 Ind Cas 612. 

— — S. 15 (c), fourthly — \\ hen the vendee of an 
occupancy land acquires proprietary rights n the 


land, his status becomes that of an ‘‘owner of estate” 
from the date of his acquisition of the proprietary 
rights so as to defeat the claim for pre-emption of his 
rival occupancy tenant. AIR (Vol 29) 1942 Lah 243 : 
44 P L R 332 : 203 Ind Cas 404 (DB). 

S. 15 (c) — Water rights. 

Where the land revenue is paid for the Water rights, 
the right to use water must be regarded as an estate 
within the meaning of S. 15(c). AIR (Vol 29) 1942 
Pesh 18 : 199 Ind Cas 329 (DB). 

— -S, 13 (e) — Water right — Patti or other sub- 
division of estate — Meaning, if can be taken as unit 
for comparing rights. 

The patti or other sub-division of the estate con- 
tempi. ited by S. 15 (c) secondly, connotes the existence 
of a homogenous group of persons cultivating a block 
of land. When the land to which the water, rights 
belong has been sold, the existence of a kandi .in 
relation to mere water rights is a mere fiction and 
hence the kandi in which the land to which the 
water rights were attached was situate cannot be 
taken as a unit, for comparing the rights of the pre- 
emptor and the vendee in a claim for pre-emption in 
respect of the water rights. The water rights in such 
a case must he regarded as independent of the land 
to which they belonged. Hence the plaintiff cannot 
he said to have a superior right merely because he 
was the owner in the kandi and the vendee was not. 
AIR (Vol 29) 1942 Pesh 13 : 199 Ind Cas 329 (DB). 

— — S. 15 (c) — “Owners of estate,” meaning — Owner 
of small plot unassessed to revenue destined as build- 
ing site, is not an owner of estate. AIR (Vol 27) 1940 
Lah 344 : 190 Ind Cas 503. 


S. 15 (c) — Co-parcener 


^ r — a* w w 

Land recorded in revenue records in name of heir 
of joint Hindu family — Member of family whose 
name is not recorded can be considered as an owner 
so as to be entitled to pre-empt. AIR (Vol 27) 1940 
Lah 340 : 191 Ind Cas 174. 

S. 15 (c) — Owner of estate. 


The word ‘estate’ as defined in the Punjab Land 
Revenue Act applied to agricultural lands only and 
that unless such land was converted into building 
sites, its owners did not cease to he owners of the 
estate. (1940) 42 P L R 108. 

—S. 13 (c) Firstly — Person having ala milkiyat 
rights in wells not attached to lands. 

The words ‘superior’ and ‘inferior’ proprietors as 

used m S Id (c), are usually taken to refer to ala and 

adna milkiyat rights, which have a diEFerent con- 
notation. 

A pre-emptor who has ala milkiyat rights in wells 
in a village but the lands sought to he pre-empted 
are not attached to these wells, the pre-emptor is 
? 0 f.?\ SU ^ er i, 0r P r °PV e t° r within the meaning of 
i u a-?* >y. Punjab Pre-emption Act. AIR (Vol 26) 
1939 Lah 37 : 41 P L R 241 : 182 Ind Cas 448. 


•S. 15 (c) — Tarfs created for fiscal purposes. 


Tarfs which were only created for fiscal purposes 
and in no way represent homogeneity of area or 
descent of the proprietors, cannot be held to be sub- 
divisions o a village within the meaning of S. 15 (c), 
any more than it can be said that scattered buildings 
in a town constitute a sub-division of a town. AIR 
v Vol 24) 1937 Lah 703 : 39 P L R 836 : 173 Ind Cas 
539 (DB). 


- — s. 15 (c) — Superior right — For pattis to he dis- 
tinct sub-divisions they must be distinct entities, 
having nothing in common, and each having homo- 
geneity of area and descent— In absence of this right 
of proprietor o’: one to pre-empt cannot be superior 
, e right of the proprietor of the other. AIR 

<Vol 24) 1937 Lah 82 : 39 P L R 171 : 169 Ind Cas 
o30. 
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S. 15 (c),ithirdlv and S. 16 — ‘Owner of the estate', 

meaning of — Agricultural land converted into build- 
ing site — Effect — Urban immovable property — 
Distinction from other kinds. 

The law of pre-emption deals with three kinds of 
immovable property, viz. agricultural land, village 
immovable property and urban immovable property. 
The word ‘estate’ as defined in the Punjab Land Re- 
venue Act applies to agricultural lands only and does 
not include any other class of property. As soon as 
agricultural land is converted into building sites, 
whether in a village or in a town, its owner, so to 
say, walks out of the estate and ceases to have any 
connection with it any longer. He establishes a new 
character for his possession and is, therefore, to be 
treated on that basis. The term “owner of the estate" 
in S. 15 imports ownership of agricultural land only 
and as soon as an area of land, which was admittedly 
agricultural before, is converted into a building site, 
it at once ceases to be a part of the estate and its 
owner, therefore, is deprived of all those privileges 
which he could otherwise enjoy under the law : 

Held, that a person who is an owner of urban im- 
movable property' was not entitled to pre-empt the 
sale of the agricultural land within the limits of the 
Multan town. AIR (Vol 23) 1930 Lah 202 : IT Lah 
322 : 38 P L R 664 : 166 lnd Cas 408 (2) (DB). 

S. 15 (c) (secondly) — Superior right- 

The fact that one party is owner in a Tal, which is 
a sub-division of a Kandi, does not give him a superior 
right over a person, who is also an owner in the 
Kandi, but not in the particular Tal. AIR (Vol 23) 
1936 Pesh 133 : 163 lnd Cas 124 (DB). 

S. 15 (c) — Owner of estate — Owner of building 

site within abadi assessed to revenue. 

In deciding whether a person is an owner of an 
estate for purposes of pre-emption, the determining 
factor is whether the area owned by him is or is not 
assessed to land revenue. Its extent, situation and the 
purpose for which it was bought or to which it may 
be devoted are absolutely immaterial. AIR (\ ol 20) 
1933 Lah 213 : 34 P L R 227 : 141 lnd Cas 363. 


S. 15 (c), thirdly— Owner of an estate’, meaning 

- The expression ‘owner of an estate’ in S. 15 (c), 
thirdly, does not necessarily mean the owner of agri- 
cultural land in the estate. If a person owns property 
which is assessed to land revenue, and for which, as 
an owner, he is responsible to pay the amount asses- 
sed, he is an owner within the meaning of the clause. 

Therefore, the owner of land which was once agri- 
cultural but which has been built upon and which 
has, in consequence, been included in a separate 
revenue record kept for lands built upon is still an 
‘owner of estate.’ AIR (Vol 20) 1933 Pesh 33: 141 lnd 


Cas 043 (DB). 

S. 15 (c)— Right to pre-empt- . . . 4 

A “chakdar kasurkhawar” being an inferior tenant 
is entitled to pre-empt the sale by the zamindar of 
the “milkiyat zamindari” rights in the land held by 
him on ‘Chakdari’ tenure under cl. (c), S. 15 (1). 
which confers a right on an inferior proprietor to 
pre-empt a sale by the superior proprietor of his 
proprietary rights. AIR (Vol 17) 1930 Lah 740 : 11 
Lah 287 : 12 L L J 119 : 31 P L R 592 (DB). 

S. 15 (c) Chakdar kasurkhawar — Status of. 

A “chakdar kasurkhawar” is an inferior proprietor 
of the land held by him in a zamindari and is not a 
mere occupancy tenant. The ‘Chakdari’ tenure occurs 
in the Multan and other adjoining districts of the 
South Punjab. AIR (Vol 17) 1930 Lah -40 : 11 Lah 
287 : 12 L L J 119 : 31 P L R 592 (DB). 

S. 15 (c) — Priority of right — Landowner one 

with and another without rights in shamilat. 

A pre-emptor who is a landowner with rights in 


the shamilat has no right of pre-emption superior l< 
that of a landowner who owns no share in the 
shamilat. AIR (Vol 17) 1930 Lah 304 : 120 lnd Cas 
789. 


S. 15 (c) — Interpretation — “Superior landowner' 

and “inferior landowner.” 

The words “superior landowner" and “intern i 
landowner” as used in S. 15 are usu illy taken te 
refer to ala inaliks and adua maliks respect ivei\ and 
there is a clear distinction between the nature o! tin 
proprietary rights held by them. AIR (Vol 17) l‘t'0 
1 .all .‘CU -'I'C) lnd Cas 7S9. 


S- 15 (c)— Sharer in Shamilat— If owner of estate 

A person lias no land in the khewat but owns a 
share in the shamilat, lie would he an owner ot the 
estate within the meaning ol that expression under 
S. 15 (c) thirdly. (1928) 107 lnd Cas 619 (Laid. 

. S. 15 (c) — Secondly — Co-owner — One having 

additional qualification of being occupanc) tenant. 

Where the two rival claimants are co-owners the 
fact of one of them having an additional inferior 
qualification of being occupancy tenant will not 
improve his status. A 1 R (Yoi 13) 1926 Lah 300 : 
Lah 300 : 27 P L R 460 : 94 lnd Cas 253 (DR). 


. S. 15 (c)— Patti and Taraf— Meaning. 

Where at the Settlement of 1864 two tarafs or 
pattis were created hut they were nominal divisions 
created for purely fiscal purpose and in fact there was 
no real sub-division of the village except that some 
proprietors had been allotted to one lambardar and 
some to another merely for the convenience of col- 
lecting land revenue, they are not pattis or tarafs 
within the meaning of S. 15 (c) of the Punjab Pre- 
emption Act. (1922) 67 lnd Cas 48 (Lah). 


S. 15 (c) — Owners of estate— Right to pre-empt 

— Malik Kabza. 

A man is not debarred from pre-empting though he 
is only a malik kabza and owns no share m the 
village Shamilat, or only an owner by purchase. A 
person is not necessarily one ol the owners of the 
estate merely because he owns some immoveable 
property in the village. The words “Owner ol the 
Estate”" in S. 15 (c) refer to the village proprietary 
body. A man who owns only a small plot ol 8 
maralas unassessed to revenue, and almost unculti- 
vated and destined to he a building site, is not one 
of the owners of the estate. A I R (Vol 7) 1920 Lah 
94: 1 Lah 503 : 2 Lah L J 565 : 57 lnd Cas 159 (DB). 

S. 15 (c) Pattis— Sub-division— Question of fact. 

The question whether a patti is a real sub-division 
of a village is a question of fact under S. 15 (c) ol the 
Act. A I R (Vol 6) 1919 Lah 292 : 109 P R 1918 : 23 
P L R 1919 : 48 lnd Cas 379. 

S. 15 (c) Rupar — Pattis— Whether sub-divisions. 

Rupar is divided into w'cll-recognised pattis which 
are ‘sub-divisions’ within S. 15 (c) of the Punjab Pre- 
emption Act. AIR (Vol 6) 1919 Lah 113 : 40 P R 
1919 : 81 P L R 1919 : 51 lnd Cas 394. 


— S. 16. 

S. 16 (firstly) — Waiver by manager of a joint 

Hindu family. 

The right of pre emption can be waived by a pre- 
emptor when property is offered to him for sale 
before a definite contract of sale with any other per- 
son has come into existence and such person has 
refused to purchase the property or intimated his 
intention of not purchasing the property. 

The word “co-sharer” is not the right word to use 
as regards the joint property of a joint Hindu family. 
The members of the family are cc-parccners but have 
no “share” until there is disruption of the family. 

A waiver of the right to pre-empt by the manager 
of a joint Hindu family operates as a complete waiver 
by all the members of the family. AIR (Vol 25) 
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1938 Lah 273 : 40 P L R 10 : 1 L R (1933) Lah 246 : 
176 Ind Cos 925 tDB). 

S. 16 (firstly)— Co-sharer, who is — Part-owner 

. t « 


of front wall. 

The intention of the Legislature is that “firstly” 
in S. 16 should apply only to the sale ol an undivided 
share in joint urban immovable property and that 
“co-sharers” should sip if y persons owning a share 
or shares in the whole of the property or properties 
of which another share or otht r shares were the 
subjects of sale. A person w ho is a part-owner of a 
small portion of one of the walls o' a house hut has 
no rights of any kind in any other part whatsoever 
either of the building or of the site is not entitled to 
call himself a co-sharer in the whole property within 
the meaning of S. 16 of the Act. When a house with 
a share in a common staircase was sold, the other 
owners of the staircase should not he regarded as 
co-sharers in the propertv sold. A I R (Vol 12' 19°5 
Lah 223 : 5 Lah 298 : S4 Ind Cas 960 (DB). 

S. 16 (secondly)— ‘Building* — ‘Structure*, mean- 

1 L t ... . I If *11* 4 \ + r . 7 


ing — ‘Structure and building*, difference between. 

What the law contemplates is that the owner of 
the building or other structure on a site is like a co- 
owncr in the property sold and therefore his right of 
pre-emption is inferior only to a co-sharer therein. 
The word ‘building or structure’ is not defined in the 
Act but it may be stated that every building is a 
structure though every structure is not a building 
an l i C wor d Structure’ can be applied to a wall or 
a shed or any other unsubstantial erection for which 
the word ‘building’ cannot be used. Therefore not 
only the ow ner of a building on a site but also of an 
erection of less substantial kind lias a right of pre- 
emption in respect of it. A I R (Vol 11) 1924 Lah 
1/2 : o Lah L J 548 : 73 Ind Cas 911 iDB). 

~ — S. 1 6 (secondly) — Joint wall — Right to pre-emp- 
tion. 

W here the rafters and beams of a shop and adjoin- 
ing house rest upon a party wall, the owner of the 
shop can pre-empt a sale of the latter. A I R (Vol 8) 
1921 Lah 181 : 5 Lah L J 53 : 70 Ind Cas 901 (DB). 

— — S. 16 (secondly) — Pre-emption — Sale of a house 
— Rights of owner. 

1 he owner of a site cannot exercise the right of 
pre-emption if a non-proprietor effects a sale with 
respect to his house standing on the site. A I R (Vol 7) 
1920 Lah 99 : 2 Lah L J 252 : 55 Ind Cas 609. 

-S. 16 (thirdly) — Co-owner, who is — Person using 


staircase for repairing roof and wall of his house. 

A person using a staircase for the purpose of re- 
pairing the roof and walls of his house is a co-owner 
of the staircase and his case falls within cl. 3, S. 16. 

Under cl. 3, S. 16, it is not necessary that the pre- 
empting co-owner should own property on the upper 
storey to which the staircase should lead. The words 
used by the Legislature are clear and confer the right 
of the owner of property which has a staircase com- 
mon to the property sold, irrespective of the purpose 

t, u e ™ nr i ( T in which, it is used. A 1 R (Vol 17) 
1930 Lah 6/7 : 121 Ind Cas 377. 

S.1G, (fourthly) — “Street” — Whether means 
public street — ‘ Kucha khas”, meaning of. 

The expression “street” as used in S. 16 (4) means 

a public street. Kucha khas implies a private street 

and the section applies to cases where two houses 

abut on a lane which is private street owned by the 

owners of the houses in lane and opens into a public 

ft??- A 1 R (Vol 24) 1937 Lah 120 : 38 P L R969 : 
169 Ind Cas 259. 

,S. (fifthly) — User of— Easement. 


The existence of a joint wall between two houses 
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is not an easement within the meaning of S. 10 
(fifthly) of the Punjab Pre-emption Act. 

The owner of a house having a joint wall with 
another house can use that wall in any reasonable 
manner, but by such user he does not acquire any 
right of easement over the other house. (1921) 59 
Ind Cas 939 (Lah). 

S. 16, (sixthly)— Pre-emption custom. 

In the town ol Bhera, Shahpur district, there is a 
custom of pre-emption based on contiguity. 8 Lah 
L J 600 : 28 P L R 50 : (1927) 99 Ind Cas 953 (DB). 
— S. 17. 

S. 17 — Interpretation. 

Section 17 ol the Punjab Pre-emption Act merely 
lays down the method of distribution amongst rival 
pre-emptors or persons equally entitled to the right 
of pre-emption. That section cannot be interpreted 

i , v ^ ^ ^ ^ 1 completely the right of 

one who has been held to be equally entitled to it 
with the other. AIR (Vol 35) 1943 Lah 71:49 
P L R 160 (DB). 

; S. 17— “Pre-emptor”, meaning — Sale to person 

having right of pre-emption— Rights of. 

The word “pre-emptor” in S. 17 cannot be taken 
to include a person who has already purchased pro- 
perty through Court in the exercise of his right of 
pre-emption. It means a person seeking to enforce 
his right of pre-emption through a Court. Where, 
therefore, during the pendency of a pre-emption suit 
the property in suit is sold by the vendee to a person 
possessing a right of pre-emption equal to that of the 
plaintiff, the plaintiff cannot share the property with 
the second vendee. A I R (Vol 17) 1930 Lah 356 • 31 
P L R 342 (FB). 

S. 17— Vendee with equal status — Right to pre- 
empt. 

In a suit to pre-empt a sale the vendee, who on the 
date ol sale in dispute had an equal status with the 
pre-emptor derived by reason of his ownership of 
other immovable property, can defeat the pre- 
emptor's right, even though, subsequent to the sale, 
he has lost in another pre-emption suit the property 
by virtue ol the ownership of which he claimed that 

A I « <Vol 17) 1930 Lah 273 : 31 P L R 274 
11 Lah 129 (FB). 

S. 17 (c) and (e) _ Applicability — Rival pre- 

emptors having equal right of pre-emption — One of 
them having no share in shamilat being only malik 

CjDDZQ. 

Cla use(c) of s . n °f the Punj;lb Pre . emptjon 
Act has application only to cases where two condi- 
tions are fulfilled (i. e.) (1) where both sets of pre- 
emptors are owners in a sub-division, and (2) where 
both of them are entitled to take a share in the 
shamilat in a certain proportion. Where only one of 
them is an owner in the patti with a share in the 
shamilat while the other is only malik q ibza, cl. (c) 
has no application. The rights of the parties in such 
a case have to be determined in accordance with the 
ruJe laid down in Cl. (e) of S. 17. A I R .Vol 85) 
1948 Lah 71 : 49 P L R 160 (DB). ^ ol 35; 

— S. 19. 

=No t S ice 9 v a "fdfty of." 16 ° f ‘ andS " ith shamilat rightS 

A person sold his lands with shamilat rights and 
rights in the abadi. In the notice issued under S. 19, 
it was stated that the vendor wished to sell his 
entire share in lands and gave details of khataunis, 
held numbers and land revenue. It was argued that 
these terms did not give notice that the vendor was 
going to sell shamilat : 

Held, that the notice was sufficient. It was the 
duty of the pre-emptor to take action upon it and 
•Vl'ng to do so, he lost his right under S. 20. AIR 
(Vol 26) 1939 Lah 139 : 184 Ind Cas 158. 
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S. 19— Definite refusal to purchase laml by per- - 

son having right of pre-emption is complete waiver e 

of the right. A 1 R (Vol 23) 1916 resh 204 : 166 lud 

Cas 220. j: 

S. 19— Offer to pre-emptor— Waiver — Effect. j 

Under the customary law of the Punjab, the right 
of pre-emption can be exercised or waived by a pre- 
emptor, when property is ottered to him tor sale 
before a definite contract of sale with any other ; 

person has come into existence. 50 P U LOIS; Li All i 

670, not Foil. A 1 R (Vol 16) 1929 Lah 2bo : Ho 1 
Ind Cas 767 : 30 P L 1\ SS (DR). 

S. 19— Scope. 

Sections 19 and 20 only provide a convenient 
method for giving notice to all the P^'emptors 
concerned and do not preclude the possibility ot 
“waiver” resulting from the conduct of an mdividua 
in other wavs. A 1 R (Vol L6) 1929 Lah 265 : lb Ind 
Cas 767 : 30 P L 1\ SS (DR). 

Ss- 19 and 20 — Notice to pre-emptor — Non- 

specification of property or price -Omission to reply 
—Effect of. 

Held, that under the circumstances there was sutu- 
cient notice ot the sale given t o plaint i t who 
attended the Court and inspected the application 
etc., under S. 19 of the Pre-emption Act and that the 
plaintiff had failed to prove that he had complied 
with the provisions of S. 20. The right of pre 
emption had been extinguished before the suit was 
instituted and the plaintiff was therefore, not enti- 
tled to any relief. AIR (Vol o) 1918 Lah 19 . 104 
PWR 1913 : 45 Ind Cas 935. 

Sc. 19 and 20 — Notice— Defective— Suit whether 

barred. , , . t 

Where a notice issued by the vendor to the pre- 
emptor under S. 19 of the Act does not state the ' price 
at which the vendors are willing to sell and the 
vendor sells the land before three months aher the 
issue of notice, the right of suit of -the P"'- 0 ™? 10 * g 
not barred. A I R (Vol 4 1917 Lah 190 : o3 P R 
1917 : 115 P W R 1917 : 4L Ind Cas 266 (DR). 

_S. 20. 

See also S. 19. 

S 20 — Waiver of right of pre-emption— Pre- 

emptor stating before issue of notice under S1J 
that he has no objection to purchase by vendee - 

E T°he Pe right of pre-emption is provided by statute 
and it cannot be held to be waived unless by word or 
action the pre-emptor has debarred himself .from 
exercising it (i. e.) has undertaken not to exercise it, 
of has performed some act which is entirely in- 
consistent with an intention to exeicise it. or in 
consequence of any act done by him, the vendee has 
beenXectly induced to enter upon the sale, in the 
bona fide belief that the pre-emptive right would not 

be exercised. , 

Where when no notice had been issued by the 
vendor under S. 19 of the Punjab Pre-empt ton Act 
the vendee asked the pre-emptor whether he would 
object to his buying the land to which the pre- 
emptor replied that he had no objection and that the 
vendee was at liberty to make the purchase. 
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Held that as the pre-emptor’s reply did not affect 
anv present right vested in him and dul not refer 
StL? directly or indirectly to the exercise or non- 

exercise of his future rights U 

waiver by the pre-emptor of his right of pre empt ^ 
Nor did it operate as estopp-l again-t him. A .s , the 

Sir rXTuVvol 31, '3& tM 

13 F.Y.D./D.F . 9. 


S. 20— Waiver — Writing of sale-deed by pre- 

emptor petition writer— Effect. 

The mere writing of a document of sale by a pro- 
fessional deed-writer does not amount to a waiver of 
his l ight to pre-empt the sale. A l R (\ <>1 30) l 
Posh 60 : 203 lud Cas 56 (DR). 

S. 20— Omission of prayer of notice— Effect. 

The mere fact that there is no specific prayer in an 
application under S. 20 to issue notice to the vendor 
is a wholly immaterial omission. A l R (^ ol 14) 1927 
Lah 506 102 Ind Cas 12. 

S. 20 — Written notice. 

Section 20 does not lay down that a written notice 
should he served on the vendor. iA 1 R (Vol 14) 192. 
Lah 506 : 102 Ind Cas 12. 

— S- 21. 

S. 21— Right of pre-emption -Pre-emptor agree- 
ing to sell property to third person before tiling suit. 

The Court is not concerned with how a pre-emptor 
raises the money or what he proposes to do with the 
property pre-empted. 1 he mere fact that a pic- 
emptor' before getting a decree has entered into a 
contract whereby he has agreed to part with the pro- 
perty would not contravene the provisions ol the 
Punjab Pre-emption Act. (1950) 52 P L U 387. 

S. 21— Vendee making gift before suit— Donees’ 

right to resist suit tor pre-emption. 

A donee from the vendee acquiring property bet- 
ween the date ol the sale under pre-emption and 
that of the suit for pre-emption can successfully 
resist the suit for pre-emption by showing his superior 
rh'ht of pre-emption to that of the plaintiff. A I R 
(Vol 31) 1944 Lah 463 : 46 P L R 307 : 217 Ind Cas 
311 (DB). 

S. 21 — Section 21 .lays down that it is only a 

person entitled to a right of pre-emption who may 
bring a suit; from this it follows that the plaintiff m 
the pre-emption suit must prove his right of pre- 
emption in order to bring a suit. A 1 R (Vol 23) 1936 
Pesh 157 : 164 lud Cas 149. 

S. 21— Landlord of occupancy holding— Right to 

pre-empt. t t .. 

The landlord of«a» occupancy tenancy is not cnti- 

* tied to sue under S. 21 of the Act for pre-emption of 
) that tenancy »against a person having a right of pre- 
emption under S. 15 (a) or (b) of the Act. AIR (Vol 11) 
1924 Lah 210 : 72 Ind Cas 316 : 27 P W R 1923. 

3 S. 21— Nature of right. 

r A pre-emptor does not claim through or under 
1 either the vendor or veil lee but his right is a right to 

he substituted for the vendee. A I R (Vol 10) 1923 
' Lah 31 : 69 Ind Cas 409. 

a 

s _S. 21A. 

e S- 21-A— Applicability— Gift in favour of vendee 

it —Execution prior to suit for pre-emption but regis- 
tration subsequent to such suit, 
e Since a deed would according to law be operative 
from the date of its execution and not of its regis- 
d tration, a gift in favour of the vendee executed prior 
to the suit for pre emption but registered after the 
ie filing of the suit cannot attract the provisions of 
S °l-A of the Punjab Pre-emption Act. AIR (Vol 35) 
1943 Lah 103 (DB). 


S 21-A — Vendee getting joint land partitioned, 

pending pre-emption suit by co-sharer— Lffect on 
pre-emption suit. 

Where during the pendency ot a suit tor pre- 
emption by a co sharer, the vendee gets the portion 
of the land which he had purchased partitioned from 
the khata, the plaintiff loses his right of pre-emption 
as the khata had ceased to be joint and he has lost 
his status as a co-sharer. It cannot be said that the 
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case was one of improvement in the status of the 
vendee w ithin the uu ailing of S. 21-A of the Punjab 
Pre-emption Act. <,1948) 50 P L K 78. 

— S. 22. 

S. 22 — One-fifth of price ordered to be deposited 

before peshi Kham — Propriety of — No such deposit 
made —1 in. e, if to be extended. 

In a pre-emption suit, the Court ordered that one- 
fifth of the price should be deposited before pe-dii 
kham. The deposit was not so made and theju .lge 
rejected the plaint immediately : 

Held, that instead of recording that loth of the 
price should be paid before peshi kham, the Court 
ought to have mentioned a particular day for the 
deposit of the price. 

Held, also that when objection was taken by the 
defendants’ Counsel, the Court ought not to have 
rejected t Ho plaint immediately. The Court ought to 
have considered w hether the circumstances were such 
as to justify an extension of time for the deposit of 
L-5th of the price. AIK (Vol 26) 1939 Lab 25 : 41 
PLR 236 : 152 Ind Cas 406. 

S. 22 — Where in a pre-emption suit. Court pro- 
ceeds to record findings on all issues and dismissing 
the suit against plaintiff on merits directs him to pay 
the deficiency ol court-fee w ithin time the pr< ccdure 
is not proper. This being so, the subsequent order 
directing that the amount be deducted from one-fifth 
of purchase price which had been deposited by plain- 
tifl under S. 22, Pre-emption Act cannot stand. AIR 
(Vol 22) 1935 Lah 75 : 152 Ind Cas 799. 


Ss. 22, 2 — The amount deposited under S. 22, by 
a pre-cinptor cannot he attached in execution ol a 
decree against him after the pre-emotion suit has 
been dismissed. AIK (Vol 21) 19.31 Lah 550 : lb Lah 
•390 : 3G P L K 250 : 15 3 Ind Cas 120(1). 

S. 22— Withdrawal of deposit — Maintainability 

of appeal. 


Where money ordered to he deposited by the trial 
Court is withdrawn on dismissal of the suit the ap- 
peal should be dismissed although the Appellate 
Court itself had not ordered such deposit. 120 Ind Cas 
426 : A l It (Vol 16) 1929 Lah 337. 


S. 22 — Extension of time — Minority. 

The mere fact that the plaintiff is a minor is no 
reason for extending time. Section 22 must he strictly 
construed. 105 Ind Cas 533 : 26 P L K 435 : A 1 K 
(Vol 14) 1927 Lah 776. 

S. 22 — Non-compliance with security order — 

Effect. 

In a pre-emption suit the plaintiff was directed to 
put in before 9th December 1920 a security bond for 
Rs. 12,000, the price mentioned in the sale-deed or in 
cash one-fifth of the amount. On the 8th ot January 
1921, a security bond in the amount of Rs. 11,000 was 
filed which bore an endorsement which showed it was 
accepted. 

Held, plaintiff had failed to carry out the order of 
the Court which required the filing' of a security bond 
lor the full amount o the sale-price, and that the suit 
must therefore be dismissed. :A 1 R (Vol 10) 1923 Lah 
257 : 4 L L J 526. 

S. 22— Pre-emption money— Money deposited by 

co-prc-cmptor — Decree in favour of other pre- 
tmplor. 

According to S. 22 one of the two co-plaintiff pre- 
empts depositc I Rs. 1,000 in Court on behalf of 
both the plain tills hut decree was passed in favour of 
the other plaintiff conditional on his paying the Court 
Rs. 6,000 before a certain date. A parch a was given 
to him to pay Rs. 500 on or about 3lst July 1915 and 
it was staled that Rs. 1,000 w ere already in Court on 
his behalf, he i.e, the other plaintiff paid Rs. 5,000 on 


25th June 1915 and on 29th July 1914 the plaintiff 
depositing Rs. 1,000 made an application for refund. 

Held he was entitled to a return. AIR (Vol 4) 1917 
Lah 121 : 10 P L R 1917 : 39 Ind Cas 57. 

S. 22 ( 1 >, (5) _ Where the Court asks for security 

bond under S. 22 (1), and the security bond furnished 
becomes void, the Court should ask for another secu- 
rity bond instead of cash under S. 22 (5) (b) of the 
Act. A l R (Vol 25) 1938 Lah 452 : 40 P L R 758 (1) : 
177 In 4 Cas 452. 


S. 22 (l! — Time for deposit. 


Under Section 22 (l) it is imperative for the Court 
to fix a time within which the deposit must he made 
and where the Court failed to do so the pre-empiors 
could not he penalized (or having disobeyed an order 
which was not made. A 1 R (Vol 8) 1921 Lah 392 : 
67 Ind Cas 796 : 3 L L J 545. 


S. 22 (2) — Extension of time for deposit — Dis- 
cretion — Appellate Court. 

Held under the circumstances of the case, the 
lower Appellate Court ought not to have gone out of 
its way to exercise the discretion of extending time 
in favour of the plaintiff, to deposit the sale price. 
An Appellate Court has all the powers which the 
original Court has and can do all that the original 
Court can do. Section 22 (2) of the Punjab Pre-emp- 
tion Act was enacted rather to enlarge the powers of 
an Appellate Court authorising it to make, the same 
orders with respect to an appeal as the original Court 
can with regard to the original suit. AIK (Vol 7) 1920 
Lah 47 : 55 Ind Cas 621. 


S. 22 (4) — Discretion of Court — Revision — Inter- 
ference. 

There is nothing to justify an interpretation of 
sub-S. (4) of S. 22 of the Punjab Pre-emption Act 
which would restrict the exercise of the discretionary 
power thereby conferred in regard to extension of 
time, to cases of a rare or extreme kind. Discretion 
is absolute and unqualified and cannot be interfered 
with 'unless it has been arbitrarily exercbed or the 
Court has acted under misapprehension of facts or 
on wrong or inadequate materials. Where the exten- 
sion granted by the Court is strictly within its powers 
and no injustice is likely to flow from its order, the 
High Court will not interfere in revision. A I R (Vol 
34) 1947 Lah 72 : 225 Ind Cas 339 : 48 P L R 323. 

S. 22 (1)— Deposit and security bond— Plaintiffs 

ordered to deposit purchase money filing security 

bond instead — Acceptance of the security bond 

Effect. 

On the institution of a pre-emption suit the Court 
ordered the plaintiffs to deposit one-fifth of the pur- 
chase money but they filed a security bond for the 
payment of the purchase money. Thereupon the Court 
passed the following order : “Z unanat inanzur hai, 
Shamil misal howe”. The Judge trying the case was 
then transferred. His successor finding that the order 
for deposit was not complied with rejected the plaint 
under S. 22(4), Punjab Pre-emption Act. The District 
Judge on appeal held that the Judge by accepting 
the security bond ,had by implication varieef his 
previous order as regards the cash deposit and the 
plaint was not liable to be rejected. 

Held, that the acceptance of the security by the 
Court did not imply that the previous order for cash 
deposit had been varied. 

Held also, that the finding of the District Judge 
could not be treated as one of fact because it was 
based on a mere inference drawn from the accept- 
ance of the security bond. AIR (Vol 17) 1930 Lah 
567 : 31 P L R 327 (DB). 

S. 22 (4) Provisions, mandatory. 

The provision in sub-s. (4) that the plaint shall be 
rejected is a mandatory one and the trial Court’s 
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omission to pass an order in accordance therewith is 
an illegality such as cannot be covered bv S.99, Civil 
P. C. A 1 R ( Vol 12) 1925 Lah 209 : 5* Lab 492 : 6 
L L J 538 : 85 Ind Cas 200 (DB). 

S. 22 (4) — Implied extension — Acceptance of 

security bond- 

The mere fact that a Court receives, attests and 
places on the record a security bond tiled after the 
date fixed by the Court lor putting it in, does not by 
implication extend the time within which the secu- 
rity was to be furnished, and in such a case t lie plaint 
should be rejected under S. 22 (4). AIR (Vol 12) 1925 
Lah 209 : 5 Lah 492 : 6 L L J 538 : 85 lnd Cas 200 
(DB). 

S. 22 (4) — Interpretation— ‘Shall be rejected’— 

Meaning. 

The phrase “his plaint shall be ‘rejected’ ” read 
with the provision as to an extension ot time means 
that the plaint shall be rejected if the Court should 
not deem it proper to allow further time and though 
the Court may not extend time suo motu it should 
not, all the same, act with such celerity in rejecting 
the plaint as not to allow the plaintiff even a moment 
for reflection or action. AIR (Vol 10) 1923 Lah 643 : 

5 L L J 454 : 78 lnd Cas 61 DB). 

S. 22 (5) (b)— Extension of time. 

Had the Legislature intended to empower the 
Court to extend time under sub-s (5) (b) of S. 22, it 
would have conferred this power in explicit terms as 
it had done in sub-s. (4). The omission cannot be due 
to inadvertence as the Legislature was alive to the 
importance of the question Consequently, the Court 
has no power to extend the time once fixed bv it 
under sub-s. (5) (b) of S. 22. AIR (Vol 25) 1938 Lah 

6 )6 : 40 P L R 907 : 1LR (1938) Lah 598 : 179 lnd 
Cas 110 (DB). 

S- 22 (5) (a) — Plaintiff can withdraw deposit 

without leave of Appellate Court and yet prosecute 
appeal— On object on of vendee Appellate Court can 
ask him to redeposit the amount. AIR (Vol 22) 1935 
Pesh 143 (DB). 

S. 22 (5) (1) and (2) — Object and scope— With- 
drawal of deposit after decree - Effect. 

The word “so” in clause ta) refers to the preceding 
section and in the case of an appeal obviously relates 
to an action taken by an Appellate Court under sub- 
s. (2). The object of an order under S. 22 (1) is to 
guarantee vendee against frivolous proceedings on 
the part of possible pre-emptors. The deposit is a 
token of good faith and once the pre-emptor has 
obtained a decree the need for a deposit no longer 
exists so far as the trial Court is concerned. No doubt 
such deposits are available for the discharge of costs 
fS. 22 (3)J but such satisfaction is n t the raison 
d’etre of the deposit and there is nothing to suggest 
that a vendee appellant is entitled to any advantage 
of the kind. AIR (Vol 11) 1921 Lah 6 S : 79 Ind Cas 
448 (DB). 

• S. 22 (5) (a) — Withdrawal of deposit— Dismissal 

of suit. 

Where, in a pre-emption suit the money deposited 
by the plaintiff is withdrawn, the suit is liable to be 
dismissed. AIR (Vol 7) 1920 Lah 46 : 7 P W R 1920: 
54 Ind Cas 268. 

— S. 23 

S. 23 — S. 23 is complementary to 8 . 14. AIR 

(Vol 28) 19-1 L Lah 433 : 43 P L R 531 : I L R (1942) 
Lah 155 : 197 lnd Cas 227 (FB). 

-S. 24 

>. 24 — Sale to non-agriculturist— Effect — Right 

of pre eruption 

M mortgaged a plot of land to B. After M’s death 
his widow K sold the land to the mortgagee B. M’s 
reversioners brought a suit impeach. ng the alienation 


and to get funds for the litigation they entered into 
an agreement with I, and S on 24th' func 1897 in 
pursuance of which ball the lan 1 was to bv given’ to 
L an I S in the event ol success. I ho reversioners 
succeeded an l I, and S obtained possession o 1 the 
bind in June 1921. C sought to pre-empt the land. 

Held, that even il the transaction of 24th June 
184 1 on the reversioners was only an agreement to 
sell and not a sale, the sale t< ok place on the dale 

whtM! L and 8 took possession of the hind and as on 

hat date 'the Punjab hand Alienation Act was in 
toree an 1 as L and 8 were not members of agricul- 
tural tribe, the sale to them bv reversioners ol M 
who were members of agricultural tribe could not 
take place. A suit lor pre-emption in respect of such 
sa!e Nvas, ll.erefore, liable to be dismissed under 
8 . 24, Punjab Pre-emption Act. 27 P L R 1900 Dks 
from. A 1 R (Vol IT) 19 >() Lah 140 : 30 P L R 747 
121 lad Cas 72 (DB). ' 4 '- 

S. 24— Sale opposed to Alienation of Land Act- 


Effect. 

Where a sale is opposed to the Alienation of Land 
Act a suit for pre-emption in respect of the sale is 
a.? dismissal - muler S. 24 of the Pre-emotion 

^TOkr 9i7L;ih36i:i24i)Ki9 ^" 

— S. 25 


; — : S .- 25 Vendor selling property belonging partly 
to himself and partly to pre-emptor _ Suit for pre 
emption— Puce to be paid. y 

I he right of pre-emption is a right of substitution 
Hence, where a vendor sells properly which only 
p .rtly belongs to him the rest being the property of 
the pre-emptor himself the pre emptoi can sue for 
pre-emption in respect of property belonging to the 
vendor and or possession on the basis of title to the 
property belonging to himself but included in the 
sale by the vendor subject to the condition that he 
must pay the full price paid by the vendee A I n 
Vol 32) 1945 Lah 11 : 46 P L U 341 : 2 S Ind Cas 
110 (DB). nUUls 

r-r S ;, a suit for pre-emption when the Court 
finds that the price had not been paid or fixed in 
good faith the Court should proceed to consider the 
market value of the property in dispute. AIR (Vol 20) 
1933 bah 332 : 34 P L R 199 : 144 Ind Cas 306 (1). 

S. 25 — Good faith— Question of market value— 
When material. 

Under 8 . 25 the Court has to determine whether 

the price has been fixed in good faith, or paid. It is 

only if it is found that the price was not fixed in 
good faith or paid that the market value is to be 
fixed as the price. 

The Court is debarred from going into such ques- 
tions as fancy price source of the purchase money 
etc., if the price has been fixed in good faith or paid 
A vendee can pay a limey price out of all proportion 
to the real price if he so wishes. The o„lv question 
arising in the first instance is : Was the price paid? 

I he fact that the price paid differed very substan- 
tially from toe mark. t value w ould not lead to the 

inference that the price was not oaid. A I R (Vol 14) 
1927 Lah 878 : 9 L L J 417 : 104 I„d Cas 318 (DB) 

— 25 — Good faith - Meaning of— Paying more 
than market value to deter pre-emptors 
The words “in good faith” in S. 25 do not cover 
the word paid so that where final payment is proved 
the question of good fai»h need not be discussed In 
order to deter pre emptors a purchaser may „av more 
than the market value of the property niirch ised 
AIR (Vol 5) 1918 Lah 215 : 2 P R 1918 • 138 P t li 
1917 : 67 P W R 1417 : 39 Ind Cas 735 ‘ 

S. 25 (2), Proviso — The property sought to be 

pre-empted was stated to he in the sale-deed of the 
value of Rs. 10,000. 1 he consideration included an 



263 


264 


PUNJAB PRE-EMPTION 

item of Us. 7.600 due to an old debt, out of which 
Us. 2,600 was stated to he interest. The Commissioner 
found the market value of the property to be 
Rs. 7 500 : 

Meld, that the amount due on the ol 1 debt was not 
greatly in excess of the market value of the property 
and Proviso to S. 25 i.2) had no application. AlK 
(Vol 26) 1939 Lab 59 : 41 I L R 369 : 1 L H (1930) 
Lah 159 : 132 lnd Cas 563 (DR). 

S. 25, proviso — I ayment by redemption of debts 

— Determination of market value — Appeal, court-fec. 

When a decree lor pre-emption is passed and the 
vendee appeals, it f.c challenges the right of the pre- 
emptor to bring the suit, be has to pay only the 
same court- fee as that paid by the pre-emptor, 
namely, on ten times the land revenue, even though 
the challenge is a complete formality and not in- 
tended to be pressed. 

Where a vendee pays by redemption of debts and 
not in cash, the proviso to S. 25 applies and the 
market value is to he a set rlaincd, though the option 
described in the section might or might not be givt n. 
AIR (Vol IS) 1931 Lah 490 : 131 lnd CaS 751 (Dl>). 

— S. 26 

S. 26 — Price representing old debt — Procedure. 

Where the sale price represents mainly old debts 
which greatly exceed the market value ol the pro- 
perty the Court should lix the market value as the 
price and may put the vendee to the option specified 
in the proviso. A 1 R (Vol 11) 1924 Lah 716 : 6 L L J 
295 : 83 lnd Cas 10-12. 

_S. 27 

S. 27— Determination of market value. 

If a portion oi the entire area sold is pre-emptihle, 
then it is the real market value of that portion that 
is to be determined, and it is not fair to work out the 
value of the portion according to the total price paid 
for the whole area. AIR (Vol 16) 1929 Lah 140 : 112 
lnd Cas 452. 

— S. 23 

S. 2S — Scope. 

In view o', the provisions of S. 28, it is not correct 
to say that if a person having a right of pre-emption 
* under S. 15 (a) or (b) seeks to exercise it by suit, a 
person entitled to pre-t inpt under S. 15 (c) would 
have no right at all. AIR (Vol 31) 1944 Pesh 31 : 215 
lnd Cas 170 (DB). 

-S. 28- A 

S. 2'S-A-Scope — Vendee’s allegation of improved 

status not challen ed by pre-emption suit — Plaintiff, 
if should he non-suited. 

S- 28- A of the Punjab Pre-emption Act speciScally 
provides for the case in which a vendee, who relies 
on improvement of status pendente lite, in case he 
loses the land on which his improved status depends, 
as a result of being pre-empted, is non-suited in 
respect of his plea of improved status. There is no 
corresponding provision providing for non suiting 
of the plaintiff in case the vendee’s allegation of 
improved status is not challenged by a pre-emption 
suit. AIR (Vol 34) 1947 Lah 259 : 49 P L R 14 : 231 
lnd Cas 72. 

— S- 29 

S 29 — Sale — Dispute about validity— Limitation. 

A plaintiff in a pre-emption suit could not, for the 
purpose of bringing his suit within limitation, claim 
that time should be computed from the date of the 
decision of previous suit in which the validity cf the 
sale was in question A 1 R (Vol 6) 1919 Lah 79: 15 
P R 1919 : 43 P L R 1919 : 49 lnd Cas 353 vDB). 

S. 30 — Pre-emption suit prima facie barred by 

time — Burden of proving that it is within time — . 
Limitation Act, Art 10. 

If a suit for pre-emption is prima facie barred b 
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time, the burden lies heavily on the plaintiff to prove 
that he brought his suit within time, either under 
Art. 10 of the Limitation Act or under S. 30 of the 
Punjab Pre-emption Act. AIR (Vol 34) 1947 Lah 322. 

S. 39_ Starting point — Agreement to transfer 

share in immovable property — Agreement registered 
on one date — Mutation of name effected on another 
date - Dale of mutation. 

A mahomedan lady entered into an agreement 
with certain persons to transfer a share of her im- 
movable property, to which she might become entitl- 
ed. in consideration for an advance of money required 
for litigation. J he agreement was registered on 29th 
January 1318. She succeeded in establishing her 
claim and on 5th December 1921 a mutation was 
sanctioned by which the particular share w as record- 
ed in the name ot those persons. On 5th December 
1 )22 M brought a suit of pre-emption. 

Held, that the suit was within time, limitation 
running from the date of the mutation. AIR (Vol 17) 
1930 Lah 33 (DB). 

S. 30 — Limitation — Oral sale followed by muta- 
tion — Subsequent registered sale — Starting point for 
limitation. 

Where an oral sale is completed and mutation is 
effected in pursuance of such sale, limitation for a 
suit for pre-emption begins to run from that date. 
The fact that subsequently a registered sale-deed is 
executed does not give a fresh start for limitation 
under Art. 10 of the Limitation Act, time having 
once begun to run continues to run. AIR (Vol 14) 
1927 Lah 333 : 9 L L J 2S5 : 23 PLR 192 : 102 lnd 
Cas 423. 

S. 30— Physical possession — Report to Patwari 

If amounts to taking possession. 

As the law of pre-emption requires strictly physi- 
cal possession, S. 30 of the Pre-emption Act is not 
satisfied by the mere reporting to the Patwari that 
the vendor has relinquished possession and that the 
vendee has taken the same up. The reason is that 
physical possession would be a notice to all would-be 
prc-cinptors of the fact that the enjoyment and pos- 
session oi the land has changed hands and puts them 
to enquiry, because physical possession is a thing 
which can be seen by anybody that wants to do so. 
But, where symbols are employed, cultivated land 
may be taken physical possession of symbolically. 
AIR (Vol 12) 1925 Lah 165 : 82 lnd Cas 203. 

S- 30_Vendee in possession as lessee _ Date of 

mutation. 

Where the vendee is already in physical possession 
as lessee, of the land sold, possession under the sale 
cannot pass before the mutation is sanctioned. Hence, 
time for a suit for pre-emption begins to run only 
from the date when mutation is effected and not 
before. A I R (Vol 12) 1925 Lah 152 : 78 lnd Cas 
57 (DB) 

S- 30 — Vendee in possession before sale Date of 

mutation. 

Where the vendee was already in possession of the 
land in suit before the sale as a leasee, he should not 
he deemed in law to have taken possession of the 
land under the sale when the sale was effected. It is 
impossible for a person to take physical possession of 
property of which he has already got the physical 
possession and consequently time must run from the 
date of mutation under S. 30 of the Pre-emDtion Act. 
AIR (Vol 11) 1924 Lah 695 : 76 lnd Cas 206. 

S. 39 —Limitation Act. Art- 10 — Vendee already 

in possession as tenant — Date of mutation. 

Where prior to the sale the vendee was already in 
physical possession of the property sold, as a tenant, 
and no phvsical possession could be given to him. 

Held, that the subject of the sale did not admit of 
physical possession and that whether Art. 10 of the 
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Limitation Act or S. 30 of the Punjab Pre-emption 
Act is to be applied, the date from which limitation 
runs is the date when the mutation was effected. 
AIR (Vol 11) 1924 Lah 394 : 71 Ind Cas 823. 

S. 30 — Meaning. 

The term “physical possession” used in S. 30 
means personal and immediate possession and not 
merely proprietary possession. Land in possession of 
tenants is not capable of phvsical possession. AIR 
(Vol 10) 1923 Lah 94 : 63 Ind Cas 811. 

S. 30— Sale of undivided share in joint holding — 

Possession thereof taken — Date of possession. 

As a co-sharer in a joint undivided property has 
a right to every part of that property until partition, 
what he sells is his share or a fraction of his share 
in the whole of that undivided property ; in other 
words, he sells (to the extent of his interest or a por- 
tion of his interest therein) the whole property, and 
if his Assignee takes possession under the sale of any 
portion of that joint property, time begins to run 
under the second clause of S. 30 of the Pre-emption 
Act from the time of such assumption of possession. 
AIR (Vol 10) 1923 Lah 75 : 68 Ind Cas 895. 

S. 30 — Undivided share of mahal — Physical 

possession not possible— Date of mutation. 

A share of an undivided mahal is not susceptible of 
physical possession and therefore the time for pre- 
emption runs from the date of mutation. AIR (Vol 
10) 1923 Lah 74 : 68 Ind Cas 908. 

— — S. 30 — Sale including a share in the Shamilat — 
Limitation Act, Art. 10. 

A suit for pre-emption in respect of a sale includ- 
ing a share in the shamilat is covered by Art. 10 of 
the Limitation Act and not by S. 30 of the Act. AIR 
(Vol 5) 1918 Lah 383 : 63 PR 1918 : 158 P W R 
1918 : 103 P L R 1918 : 47 Ind Cas 359. 

S- 30 (1)— Pre-emption — Vendor not in exclusive 

possession. 

The vendors sold certain land belonging to them 
and their nephew, who was a minor, ignoring his 
rights. The land being free of crop, the vendors 
stated to the Patwari that they had placed the 
vendee in possession. 

Held, that under the circumstances it must be 
held that vendee took possession on the date of 
sale from which period of limitation began to run. 
A I R (Vol 6) 1919 Lah 426 : 9 P L R 1919 : 52 Ind 
Cas 48. 

PUNJAB PRE-EMPTION (AMENDMENT) ACT (1 
of 1944) 

Act is intra vires. 

The subject of pre-emption is not one of the items 
in List II of Sch. VII, Government of India Act, but 
it is clearly covered by Item No. 21 in List II as 
a right of pre-emption can well be described as a 
right, if not in land, certainly over it and further it 
is a right in connexion with transfer of agricultural 
land. In List II, Item No. 21 is wide enough to give 
the Provincial Legislature power to legislate on the 
matters concerning pre-emption and that being so, 
Punjab Pre-emption (Amendment) Act (l of 1944) is 
intra vires the Provincial Legislature. AIR (Vol 32) 
1945 Lah 104 : 47 P L R 35 (DB). 

NJAB PUBLIC SAFETY ACT (2 of 1947) 

jf ultra vires — Government of India Act, 

Sch. VII, List. II, Item 1. , , , . 

The Punjab Public Salety Act which authorises an 
arrest with a view topreventing a person from acting 
in any manner prejudicial to the public safety, is not 
ultra vires the Provincial Legislature. 1 he true nature 
and character of the Act brings it within Item 1, 
Provincial Legislative List, l'he expression public 
order” in this list must in its context be taken in its 
comprehensive sense so as to include “public safety”, 
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except in so far as preventive detention in Pakistan 
for reasons of state connected with defence and ex- 
ternal affairs is concerned. A 1 R (Vol >(i) 1949 Lah 
207: Pak L R (1949) Lah 205: 50 Cr L J 970. 

— S. 3. 

S. 3— Arrest of detenu for purposes of interroga- 
tion — Legality. 

It the real object in effecting the arrest of a detenu 
is to have him available for interrogation in connec- 
tion with certain matters which are not then under 
investigation under the Criminal P. C.. and not be- 
cause the authority directing the arrest feels that the 
detenu is about to do something prejudicial to public 
safety or the maintenance of public order, the arrest 
and subsequent detention ol the detenu are both 
illegal. AIR (Vol 37) 1950 Lah 49: 51 Cr L J 498: Pak 
L R (1949) Lah 497 (DB). 

S. 3 -Official record of arrest —Recital in— Pre- 
sumption — Nature ot. 

An official record which recites that the authority 
which directed the arrest of a detenu was satisfied 
that it was necessary to arrest him w.th a view to 
preventing him from acting in a manner prejudicial 
to the public safety, may give rise to the presumption 
that the detenu was arrested lor the reason stated 
therein. But the presumption is not one of law and 
the Court need not raise it in all cases. Further, the 
presumption if raised is rebuttable by proof to the 
contrary. A I R (Vol 37) 1950 Lah 49: 51 Cr L J 493: 
Pak L R (1949) Lah 497 (DB). 

S. 3 — Additional District Magistrate — If duly 

authorised to act under. 

Section 3 of the Punjab Public Safety Act contem- 
plates the conferment of power as officers other than 
the District Magistrate. So an Additional District 
Magistrate can be authorised to act under the section. 
AIR (Vol 36) 1949 Ajmer 61 : 1949 A M L J 49: 51 Cr 
L J 227. 

S. 3 — Detention of members of Association de- 
clared unlawful— Propriety. 

Where the only charge against a person is that he 
is a member of an association w hich has been declar- 
ed to be unlawful, the appropriate course for the 
Government to adopt is to put him on his trial in a 
Court of Law on such charge. Where, however, an 
association has been declared to be unlawful by re- 
ason of the prejudicial activities of its members and 
any members of such association are reasonably be- 
lieved to have themselves participated in such 
activities, it is not objectionable to use against such 
persons the emergency powers of the executive under 
S. 3 of the Punjab Public Safety Act for the preven- 
tion of such activities. AIR (Vol 36) 1949 E P 130: 50 
P L II 306: 50 Cr L J 370 (DB). 

S. 3 — Whether properly extended to Delhi Pro- 
vince. 

The Punjab Public Safety Act was properly 
extended to the Province of Delhi with effect from 
7th September, 1947. AIR (Vol 3b) 1949 E P 130: 50 
P L R 306: 50 Cr L J 370 (DB). 

S. 3— Acts prejudicial to public safety — Dissua- 
ding persons from joining Pakistan army — Dis- 
suading Government servants from taking oath of 
loyalty. 

The activities of a person in dissuading persons 
from joining the Pakistan armed forces, and dissua- 
ding Government servants from taking an oath of 
loyalty to the Pakistan Government until they are 
assured that the Pakistan constitution would he based 
on Islamic laws, are prejudicial both to the main- 
tenance of public order and public safety. AIR (Vol 
36) 1949 Lah 207: Pak L R (1949) Lah 205 : 50 Cr L J 
976. 
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S. :3_Or(!cr of detention under — Validity— Pre- 
sumption of good faith and of compliance with re- 
quirement' of law. 

Where the Governor who is tire Provincial 
Government in S. 96. Government of India Act, 
regime, 'ays th <t he i> satisfied, his order is suifi- 
cient prima laice proof (hit he has sc ted lawfully 
and that the attention of the person detained under 
tne order is not illegal, bee mse in the absence of 
proof to the contrary, credit should be given to 
pubhc officer:* who have acted prima facie within the 
limits of the authority for having done so with 
honesty and discretion. 


then to show that the recital in the record as to the 
satisfaction ol the authority was wrong and that the 
detention had been ordered with some ulterior 
motive. 

When no such record is produced, and the officer 
arresting or ordering the arrest does not, in his ex- 
amination in Court, state that he was personally 
sati'lied that the detenu was acting or about to act in 
a pie/udicia! manner, the detention must be held to 
he i legal, and th * detenu ordered to be released and 
set at liberty. A I R (Vcl 65) 1943 L ill 34 : 49 Cr L J 
156 (DR). 


\V here an artic.e by a newspaper reporter was 
published in a newspaper on a certain dav and on 
the same day the Governor issued an order for his 
arre: mKler S o ami the detenu, who applied under 
• Criminal P. C., alleged in an affidavit that the 
fact* 1 " WaS n0t ma ' e in » ood f ai, h because of this 

Held that the fact was not s ilficient to rebut the 

therein? Tl ° » S ° otl ,aith which ha ^ 1 arisen and 
therefore did not necessitate the filing of a counter 

affidavit. AIR ..Yoi 35) 1943 Lah 37. 

I «alitv“ A n e / 1 a i K ’ d - tcnli . 0n bnder — Conditions of 
ortc - 7 Uutyof pniseculi m to prove facts raisin" 

SSrc 1 l F H 'i' y -< «nder S.49L 

for^R i< «r detention is illegal unless authority 

Where V. o r 1 ?- e ar f t ’ s, ‘ n ^ or detaining officer. 

under S 49l U 7 ? ‘ Cat,0 VnV' ,I,; ' fle , to the H '- h Court 
1 40 ’ P - C - 0;| ! >Nialf a person 

Safety Act‘ d tho t n" 1 K d r U " <! P l S "' 3 of ,hu Punjab Public 
in« L r h H, SS h Court has to issue a rule rcriuir- 

aiid detect on "ifth $ ,hu " u,horit >' *»><■■ arreit 
legality oI ?l; lhe , Cr0 ' v ‘> wants to maintain the 
for thJCrm he “ rres and detention i„ question, it is 

of the od-Vh l 6.? PrU ' U ?' lHf '- ru ,he t C °uft a record 
rity arr SN- r eont.-mnny a recital that the autho- 
thatit w-! ° directing the arrest was satisfied 

view to to arrest the person with a 

judicial to > th Vt * ,lt | p l,n f rom aclin 8 *» a manner pre- 

pubbe o dor h \VK b 1C safcl >: or f he maintenance of 
nricri i ** CT ' " 1S questioned in such cases U the 

?"custod a v r e6! ot nd " Urefc ’ re the ord - of eomm’tS! 
of the or im-n I 0t r L a,S , e f a ". y presumption m favour 

under S a /ox arrest * , r M ordy f a " order of detention 
„,i * K i “ °r a!I alhdavit of the oilicer who arrest- 

to rain r .T 1S P roduced . H ie applicant is entitled 
a- 1 l 1 le att ondance of the officer arresting or 

c iv g the arrc L st ot detenu with a view to 
affid^iV ninlr i g hlm rc «ard to the contents of the 
rohri- f’ as .° n,y a,ter sucl ‘ cross-examination can the 
v.ourt be in a position to determine whether the 

£ A? 1S u wa * " ot within the limits of S. 3 (1) of 
official act 1 1e a hdavit ilsclf is not the record of an 

thp h . 1 «niS ,n ! 1 ? nU i S t ei,, 8 0,1 the Crown to show that 
the applicant had been arrested with a view to 

preventing h, m from acting in a manner prejudicial 

he !' h lor , th f Crcnv “ ‘’Produce 

ce n „ i f ' namely an order by the authority con- 

was ictimr or"f VA hc Uas S lt «sfied that the detenu 
and th K r" l ° act hi a pre judicial manner 

pre udich rn a V,eu . him [ ™‘ ! ' acting in 

dJtc. ? la ! , . n;,,,,, cr. hc h !S ordered his arrest and 

presurnotioii * C ,n ?. ,nerit , lhis ord « is produced the 
was on h^ • iris< V s .' hat "hat is stated in the order 
dent Vn ft <lCe ° ‘ correct and the condition prece- 
cannot arise 0 vvli^' 4 was hilfilled. This presumption 
ef arri^ ic V t Cre r, °, P ro P, er rccor(1 of the official act 
neccssaL r?o Ce i°lii l ,nade ’ does ,,ot contain the 
necessity for iK U ‘ A a P ro P er record is produced, the 
for o S !c be tendance of the authority in Court 

°r cross-examination disappears. The applicant has 


— — S. 3 (D and M' — Scope and effect — Detention — 
Extension of period — Recommendation for — Accep- 
tance by same individual acting in capacity to Chief 

Commissioner — Legality of. 

I he provisions of S 3 (1) and 3 (4) of the Punjab 
I ublic Safety Act do not envisage a procedure by 
which the same individual can act in the dual capa- 
city of iDistri t Magistrate and P rovincial Govern- 
ment, nyr is such a procedure in keeping with the 
spir.t of the Act. Where the District Magistrate 
ordeiing detention under S. 3 (l) makes a recommen- 
dation to tiie Chief Commissioner (Provincial Govern- 
ment) that a detenu, under detention may be kept in 
custody under further orders, and subsequently the 
same individual who as District Magistrate made the 
recommendation acts as the Chief Commissioner and 
accepts the recommendation, and passes an order 
authorising the continuance of the detention of the 
detrnu until further orders, the order so made is not 
a valid and proper order, as it violates the spirit and 
the principle underlying the provisions ol S. 3 (4), 
and the detention must be held to be wrong and im- 
proper. A 1 R (Vol 36) 1949 Ajmer 53: 1948 A M L f 
22: 51 Cr L J 90. 

S. 3 (1) — Scope — Detenu already in custody 

Frrsh arrest and detention under Act — If necessary 
for validity. 

Where a detenu is already in custodv there is no 
need to physically re-arrest him under the Act and 
place him under custody again. The mere fact that 
the initial order of arrest and detention was not 
made under the Act, would not make the detention 
wrong and illegal. AIR (Vol 36) 1949 Aimer 53: 1943 
A M L J 22: 51 Cr L J 90. 

S. 3 (1) — Notification dated 2nd July 1947 

Superintendent of Police, C. I. D. — Power of arrest 
— Punjab Police Rules, Rr. 1-8. 

The exercise of the powers under S. 3 Punjab Public 
Safety Act, by Superintendents of the C. I. D who 
nave jurisdiction throughout the Province, is clearly 
envisaged by the Notification, dated 2nd July, 1947, 
issued by the Punjab Government under S. 3 (L) of 
the Act. A Superintendent of Police does not cease to 
be a Superintendent of Police because he is serving 
the C. I. D. branch of the Police Department. Rules 
1-3 of the Punj ib Police Rules, which lays down that 
the Superintendent of Police is the executive head of 
the District Police Force, does not contain an ex- 
haustive definition of "Superintendent of Police.” 

AIR (Vo! 36) 1949 Lih 207: Pak L R (1949) Lah 205: 
o0 Cr L J 97c. 

S. 3 (1) — Detention order on mere police report 
Impropriety. 

It can never have been the intention of the Legis- 
lature that persons should be clapped in jail on vague 
reports of Police Officers. The District Magistrate 
should pass a formal order under S 3 (I) of the 
Punjab Safety Act after scrutiny of the Police report. 
1948 AM LJ 11. 

5. 3(1) — Order under, depriving person of his 

liberty — Contents. 

When a person is deprived of his liberty under an 
order of the District Magistrate under the Punjab 
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Public Safety Act, 1947, it should be clear from the 
wording of the order that ii was passed alter careful 
and deliberate consideration anil that the satislac- 
tion was arrived at after weighing and considering 
the material that was available to the arresting 
authority. 1948 AN1LJ7. 

S. 8 (L) — Order of arrest and detention —Recital 

that officer arresting was satisfied about the neces- 
sity for arrest — Sufficiency — If can be considered 
or gone into by Court in application under S. 491, 
Criminal i\ C. 

In determining whether an order of arrest and 
detention under s. 3 of the Punjab Public 
1947. was leg al or regular, the Court is not to substi- 
tute its own judgment for the judgment ol the ar- 
resting officer, who is personally satisfied as to the 
necessity for the arrest of the detenu; nor can the 
Court go into the question whether the grounds on 
which the arresting officer acted were reasonable or 
sufficient, inquiry into any such question being 
barred. The Court has only to read the mind of the 
arresting officer, and if it can accept that officer’s 
averments that he was satisfied that it was necessary 
to arrest the detenu with a view to preventing him 
from acting in a manner prejudicial to the public 
safety, it must hold the detention legal and dismiss 
the application by the detenu under 8. 491, Criminal 
P. C., however poor illogical or absurd the grounds 
on which the officer acted may be. A I R (Vol 35) 
1943 Lah 84 : 49 Cri L ] 156. 

S. 3 (2)— Order of 'detention — Proper authority 

to make. 

According to the provisions of sub-s. (2) of S. 3 of 
the Punjab Public Safety Act it is the authority who 
reports the arrest to the Provincial Government that 
can make an order committing the person arrested to 
such custody as the Provincial Government may 
specify. When it is made by a different person the 
detention is illegal. A I R (Vol 36) 1949 12 P 17 : 50 
P L R 76 : 49 Cri L J 631. 

S. 3 (4)— Special order— Necessity. 

Whenever a detention beyond one month is con- 
sidered necessary, it must he set out in*a special 
order. Mere signature to a recommendation for deten- 
tion beyond one month is not an acceptance of the 
recommendation. 1948 A M L J 7. 

S. 3 (5) — Extension of period of detention — 

Power of Provincial Government. 

Under S. 3 (5) of the Punjab Public Safety Act, it 
is open to the Provincial Government to extend the 
period of detention from time to time up to the 
maximum period of six months. A I 11 (\ <»l 36) 1949 
E P 130 : 50 P L R 306 : 50 Cri L J 370 (DB). 

— S. 4. 

S. 4 and Criminal P. C. (V of 1S9S), S. 10 (2) — 

Power of Additional District Magistrate to pass 
order of detention under Punjab Public Safety Act. 

An Additional District Magistrate is empowered to 
pass an order under S. 4 of the Punjab Public Safety 
Act. AIR (Vol 37) 1950 Ajmer 12 : 51 Cri L J 771. 

— S. 35. 

S. 35 — Evidence recorded by Sessions Judge as 

required by S. 35G, Criminal P. C. — Legality of 

trial. 

Section 35, Punjab Public Safety Act, does not say 
hosv the evidence should be recorded but merely 
states that “in all cases the procedure prescribed for 
the trial of summons cases by Chap. XX of the Code, 
shall be adopted.” A trial is not illegal if the Sessions 
Judge records the evidence, not as required by S. 355 
out as prescribed by S. 356, Criminal P C. AIR 
(Vol 37) 1 50 Lah 123 : Pak L 11 (1950) Lah 203 : 51 
Cri L J 1022 (DB). 


— S. 37. 

S. 87 — Evidence recorded hv e nnmilting Magis- 
tral e — Use under S. 2 >S, Criminal P. C., or under 
S. 33, Evidence Act — Tern. issibiliiy. 

11 the Punjab Public Salety Act hid been <\temled 
to a district at a time when the accused persons w*to 
produced before the committing M igistrale m t h it 
district, the Committing Magistrate could have no 
legal authority, by virtue ot S. 37 o! that Act. to 
record the statements of witnesses and any '•ueh 
record could not be utilize ! either mi !er S. -S3, 
Criminil P. C. or S.3 3, Evidence \ct. 

It however the st itements ot witnesses were re- 
corded by the Committing Magistrate before the. 
extension of the Act to the district, there could be 
no legal objection to their being read as evidence a_t 
the Sessions trial u » lei* S. f 3, Evidence Act. A I h 
(Vol 37) 1953 Lah 31 : Pak Ml U >v,9 Lah 121 : 51 
Cri I. j 419. 

S. 37(1) — Case made over by Magistrate to 

Sessions Court — District ceasing to be dangerously 
disturbed area before trial — Procedure to he 
foil nved. 

When a case is made over by a M igistrate to the 
Court of Session under the provisions of S. 3i (l) of 
the Punjab Public Salety Act at a time when the 
district .is declared to he a dingerously disturbed 
area by a notification issued by the Provincial Govern- 
ment under S. 2 (1>) , and before the trial in the Court 
of Session actually commences that notification is 
cancelled the district ceases to be a dangerously dis- 
turbed area, the Sessions Judge should continue with 
the trial under the provisions of S. 37 (1) of the Act, 
and the trial is not to he governed by the ordinary 
provisions of Criminal Procedure Code regarding 
sessions trials. The Magistrate having duly made 
over the case to the Sessions Judge in accordance 
with the provisions of the law then in lorce ami the 
Code containing no provision for the remission of the 
case by the Sessions Judge to the Magistrate with a 
direction for taking commitment proceedings under 
Chap. XVIII, the Sessions Judge cmnot he deemed 
to have anv power to make an order to th it effect. 
AIR (Vol 37) 1950 E P 25 : 51 P L R 317 : 51 Cri L J 
459 (FB). 

PUNJAB PUBLIC SAFETY ORDINANCE (14 of 

1946) 

If ultra vires. 

The Punjab Public Safety Ordinance is not ultra 
vires the powers of the Governor and was properly 
promulgated. (1948) 50 P L R 34 (FB). 


J. 

S. 3 — Arrest hy Provincial Government — Its 

power of detention. 

Per Abdul Rashid C. J. and Munir, J. : — The Pro- 
vincial Government has been given the power to arrest 
under sub-s. (1) of S. 3 of the Public Safety Ordinance 
hut it has not been given the power to detain after 
arrest, as the only provision for detention in custody 
made in sub-s. (2) of that section only applies to 
persons arrested hy an authority other than the Pro- 
vincial Government. The power to arrest given to it 
cannot be interpreted io include the power to detain 
for an indefinite period, although it may connote a 
power to detain for a reasonable period depending 
upon the particul ir circumstances of each case. 
While every arrest necessarily implies some deten- 
tion, committal to another custody for a definite or 
indefinite period and detention in a particular place 
are not necessary ii cidents or consequences of the 
power to arrest. Section 3 of the Ordinance contains 
a hiatus and the intention to authorise the Provincial 
Government to commit a person arrested hy it to 
custody has not been expressed. Therefore, a war- 
rant under which a person arrested under the orders 
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of the Governor of the Punjab has been committed 
by him to the custody of the o!ficer in charge of the 
j iil until further orders, is unauthorised and the 
detention of the arrested person in Jail is illegal. 

Per Ram Lai, J., Contra: — The term “arrest" must 
be construed to include the power ol detention and 
the Provincial Government is entitled to detain the 
person arrested by it in such custody as it thinks fit 
up to a period of 6 months which is the duration of 
the ordinance- (194S) 50 P L R 31 (FB). 


S. 3 — Order of detention— Sufficiency of grounds 

— Power of Court to examine- 

It is not open to the law Courts to examine the 
sutHciencv of the grounds on which an orJcr of deten- 
tion is base 1. ( 1943) 50 P L 11 34 (FB). 

PUNJAB PURE FOOD ACT (S of 1924) 

— S. 

S. 7— Inspector under Act taking possession of 

tins of ghee suspecting contents to be adulterated — 
Ghee found by Magistrate not adulterated and release 
of tins ordered and its return directed — Inspector 
destroying tins— Suit to recover tins or their value : 

Held, the detention of the tins l>> the Inspector 
after the order of release by the Magistrate was un- 
lawful : 

Held, further that since the M tg : stratc had found 
in his order directing the return ol the tins that the 
ghee was not adulterated, the Inspector could not be 
said to have destroyed the tins in the belief that he 
was authorised to do it according to the Pure Food 
Act which contained no provision lor the destruction 
of goods after they were directed to be returned. 

Consequently, the suit to recover the tin; or the 
value thereof was governed by .Art. 49 and not by 
Art. 2, Limitation Act and the limitation began to 
run from the date of the order of release by the 
Magistrate ' 

Held, also that the suit for the recovery of tins or 
their value lay against the Government and not 
against the Municipality. AIR (Vol 29) 1942 Pesh 57: 
202 Ind Cas 218. 


— S. 10. 

S. 10 — Whether procedure under S. 10 was 

followed — Presumption as to, if can be made. 

The presumption under S. 114, Blast, (e), Evidence 
Act, applies to procedure only there being no pre- 
sumption that the law has been observed. When the 
Food Inspector has deposed in evidence that he took 
samples of ghee from the shop of the accused (out of 
which two samples were found to be adulterated), 
the Court is entitled to presume under S. 114. 
lllus. (e), Evidence Act. that the procedure adopted 
by the Inspector under S. 10 was correct, especially 
when the accused, so far from objecting to the proce- 
dure, accepted it in requesting that the samples 
of ghee should be sent for further analysis to the 
Chemical Examiner to Government Bengal, at 
Calcutta, as provided by the proviso to Cl. (5) of 
S. 11 ol the Act. A I R (Vol 31) 1944 Lah 420 : I L R 
(1944) Lah 240:46 Cri L J 135:216 Ind Cas 190 (DB). 


-S. 11. 

- — S. 11— Whether food is adulterated or not is for 
Court to decide and not for Public Analyst. A I R 

(Vo 1 29) 1942 Pesh 47 : 43 Cri L J 728 : 200 Ind Cas 
coO. 

— S. 12. 

S. 12 — Possession of ghee. 

\\ here a halwai who does not sell ghee as such but 
sells sweetmeats, is found in possession of ghee below 
standard, he comes under S. 12 of the Act. A I R 
Vol 24) 1937 Lah 702 : 39 P L R 459 : 3S Cri L J 
1026 : 171 Ind Cas 16. 


— S. 13. 

— — S. 13 — No proof of sale of adulterated milk — 
Conviction — Legality. 


There is nothing in the Punjab Pure Food Act 
which makes the act of exposing adulterated milk an 
offence. So in the absence of a proof that milk so 
exposed was sold, there can be no conviction under 
S. 13 of the Act. A l R (Vol 37) 1950 Ajmer 47 : 51 
Cri L J 1296. 

-— — Ss. 13 (1) (ah 16 (3) (i) — Adulterated ghee— Com- 
mission agent selling or exposing for sale such ghee. 

The definition of “sale” read with the explanation 
in S. 16 is so widely worded that it covers not only 
actual sale but almost anv transaction which a seller, 
be he a retailer or a commission agent, undertakes 
provided only that the ghee is intended “for sale for 
human consumption or use.” Once a commission 
agent receives for sale or lias in his possession for 
sale or exposes for sale or sends or delivers for sale 
or causes or allows to*be sold, offers or exposes for 
sale, ghee, which is proved to be adulterated, he 
commits an offence under the Act. AIR (Vol 26) 1939 
Lah 14 : 179 Ind Cas 1006, Overruled. AIR (Vol 31) 
1944 Lah 420 : 1LR (1944) Lah 240 : 46 Cri L J 135 : 
216 Ind Cas 190 (DB). 

S. 13 (l) (a) — Conviction under — When can be 

had. 

For a conviction under S. 13 (1) (a), it is essential 
to prove inter alia that the ghee was sold. Conviction 
cannot be based on the fact that the ghee was expos- 
ed for sale. AIR (Vol 28) 1941 Lah 158 : 43 P L R 
93 : 42 Cri L J 523 : 194 Ind Cas 160. 

S. 19. 

S. 19 — Inspector not authorised to lay complaint 

by Director of Public Health — Conviction on such 
complaint, if can stand. 

It is necessary that the Inspector should be autho- 
rized by the Director of Public Health for laying 
complaints under the Pure Food Act and a conviction 
on a complaint without such authorization' cannot 
stand. A I R (Vol 22) 1935 Pesh 24 : 36 Cri L I 624 
(1) : 154 Ind Cas 873 (1). 

PUNJAB REDEMPTION OF MORTGAGED LANDS 

ACT (2 of 1913) 

— S. 4. 

S. 4 - Redemption — Time for — Deed providing for 

redemption at any time in a month of Jeth — Right to 
redeem when accrues— Limitation Act. Art. 143. 

It is a well-known principle of law that in the 
absence of astipulation to the contrary the right to 
redeem and t lie right to foreclose are co-extensive. 
Where the deed ot mortgage does not specify the 

number of years for which the mortgage is to be in 

force, but it empowers the mortgagor to redeem 
the property at any time in a month of Jeth on 
payment ot the mortgage money, the mortgagor 
is at liberty to repay the money on the 1st day 
ol Jeth immediately succeeding the date of the 
agreement and to redeem the mortgage. The right 
to redeem, therefore accrues on that date; an appli- 
cation for redemption must therefore be presented 
before the expiry of sixty years from that date, under 
Art. 148, Limitation Act. AIR (Vol 36) 1949 E P 389. 

^ s - 4, 13 — Petition under S. 4 dismissed as pre- 

mature — S. 13, if bars another application. 

Per Full Bench; Din Mohammad, contra. — No 
doubt a petition under S. 4 for redemption of mort- 
gage can succeed only if the conditions laid down in 
the section are found to exist. But if the Collector 
rinds that one or other of these conditions is non- 
existent, (e. g., the petition is premature) and for 
these reasons dismisses the petition, his order is 
nonetheless “under the Act” and S. 13 would clearly 
bar another application under the Act. 

Per Din Monammad, J. — A petition, which is pre- 
sented before the principal money becomes payable 
p^ nn °L in any circumstances, be said to have been 
‘duly presented’ and no process under S. 5 can, in 
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such circumstances, issue. In this view of the case, 
the first application would be no bar to the presenta- 
tion of the second applicatian under S. 13 of the Act. 
AIR (Vol 30) 1943 Lah 176 : 45 PL R 292 : ILR 
(1944) Lah 1 : 208 Ind Css 441 (FB). 

S. 4— Scope of. 

The provisions of S. 4 are mandatory. According to 
it, the deposit must be made at least before a suit for 
redemption is barred bv time and Court’s inherent 
powers cannot be invoked for extending limitation. 
Where, therefore, an application for redemption was 
presented to the Collector within limitation but the 
deposit was m;tde after the limitation had expired, 
the redemption could not be allowed. ILK (1938) 
Lah 498 : 40 P L R 1062. 

-S. 6. 

Ss. 6 (a) and (b) and 11— Order for redemption — 

Remedy of aggrieved party. 

A mortgagee aggrieved by an order of redemption 
passed by the Collector under the Punjab Redemp- 
tion of Mortgages Act, 1913, may sue for a declara- 
tion that there is a further charge on the mortgaged 
land and is not bound to sue for recovery of the ad- 
ditional mortgage money to which he claims to be 
entitled and S. 42 of the Specific Relief Act is no bar. 
AIR (Vol 5) 1918 Lah 391 : 85 P R 1917 : 157 P W R 
1917 : 5 P L R 1918 : 39 Ind Cas 451. 

— S. 9. 

S. 9 — Powers of Collector — Procedure as to 

enquiry or dismissing petition — Exercise of dis- 
cretion. 

In the event of the mortgagee joining issue with 
the mortgagor petitioner, it is not incumbent on the 
Collector to make an investigation into the dispute. 
He may, if he so likes, make a summary enquiry and 
ive his finding as a result of it, or he may refuse to 
o so and dismiss the petition lorthwith. No particu- 
lar grounds are specified in the section on which 
alone he might adopt the latter c mrse. His discre- 
tion in this matter is not limited in any way but is 
absolutely unfettered. He may stay his hands for the 
simple reason that diificult questions of fact and law 
are involved and on thi > ground alone, he might 
dismiss the petition. All that is necessary is -that he 
should record his reasons for the course adopted. 
A I R (Vol 14) 1927 Lah 461 : 102 Ind Cas 418 : 28 
P L R 289. 

— S. 10. 

See Punjab Redemption of Mortgages Act, 1913, 

S. 12. 

— S. 11. .... 

S. il — Limitation for suit — Starting point — 

Order dismissing petition. 

Where the mortgagors applied to the Collector for 
redemption of their mortgage on payment of a cer- 
tain sum under S. 4 but the Collector ordered a 
higher sum to be paid by a certain date and on fai- 
lure dismissed the application, the suit for redemp- 
tion brought a year after the order of the Collector is 
barred as the order of the Collector should be set 
aside within a year under S. 12. 1 he cause of action 
is not the original contract hut the order of the Col- 
lector which aggrieved them A person who takes 
advantages of a summary procedure must suffer its 
disadvantages as well as enjoy its benefits. (1928) 114 
Ind Cas 447 : 10 L L J 514. 

S. 11— Summary proceedings— If bar to suit for 

declaration. . 

Where the mortgagee was in possession ot the 
land and in an application for redemption under Act 
11 of 1913, the Revenue Court passed an order for 
redemption on payment of Rs. 400, whereupon the 
plaintiff sued for a declaration that the charge on 
the land was not Rs. 400 but Rs. 1,336 and he was 
entitled to retain possession until that sum was paid. 


Held, the summary proceedings taken by the 
Revenue authorities cannot affect the rights of the 
parties and a suit for declaration of charge and for 
possession until payment of tin* charge money is thus 
virtually a defence against an order divesting the* 
mortgagee ot possession before payment <4 the lull 
sum due. In such circumstances the question ot limi- 
tation does not arise' and the provisions of Order 2, 
Rule 2 are inapplicable. AIR (Vol 10) 1923 L ib 643 : 
78 Ind Cas 103 : 4 Lah 346 : 5 L L J 513 (DR). 

-S. 12. 

S. 12 — “Dismissal'’ order — Mere use of word 

“rejected” is immaterial. 

Per Tek Chand J. — The words ‘rejected’ ‘dis- 
missed’ ‘consigned to the record room’, etc., arc used 
inter-changeablv in reference to applications, appeals, 
and other proceedings, and, their ellect has to be 
ascertained with reference to the attendant circum- 
stances and not merely from the form ot the order. 

If the order is clearly one of ‘dismissal’, the more 
use of the word ‘rejected’ at the end does not make 
any difference. AIR (Vol 30) 1943 Lah 176: 45 P L R 
292 : ILR (1944) Lah 1 : 208 Ind Cas 44 L (FB). 

S. 12 — Orders under S. 12 are not confined to 

those mide on merits — Order dismissing petition as 
premature — Suit after 12 months does not bar right 
to redeem. 

Per Full Bench. Din Mohammad, J. contra. — The 
orders contemplated under S. 12 are not confined to 
those orders only which are made on the merits of the 
case but cover other orders passed under Ss. G to 11 of 
the Act according to their nature and character regard 
being had to the substance ot the order and not 
merely to its form. Where the Collector has dismissed 
the petition for summary redemption on the ground 
that the principal money has not become payable, the 
omission to sue under S. 12 within the period prescri- 
bed by Art. 14, Limitation Act, does not bar the right 
of the mortgagor to redeem the mortgage. A I R (Vol 
30) 1943 Lah 176 : 45 P L R 292 : ILR (1944) Lah 1 : 
203 Ind Cas 441 (FB). 

S. 12 — Disposal of petition without touching 

merits, whether warranted by Act- 

Under S. 12, a party against whom an order of dis- 
missal is made under any ol the sections of the Act 
enumerated there, is bound to institute a suit to 
establish his rights in respect ol the mortgago within 
one year under Art. 14, Limitation Act and if he fails 
to do so, his right is 1 ost for ever. 

The law contemplates the disposal of petitions 
under the Redemption of Mortgages Act on grounds 
othir than those which touch the merits of the peti- 
tion and it empowers the Collector to dispose of those 
petitions on those grounds. For a Collector, therefore 
to dismiss an application on grounds other than the 
merits is not to refuse jurisdiction inasmuch as this 
is a manner of exercising jurisdiction permitted by 
the Act. AIR 1938 Lah 512: 181 Ind Cas 63, Reversed: 
A I R (Vol 25) 1938 Lah 638 : 40 P L R 886 : 131 Ind 
Cas 522 (DB). 

S. 12 — Person aggrieved. 

Any person against whom any order is made under 
Ss. 6 to 11, is a person aggrieve'! within the meaning 
o f S. 12. AIR (Vol 25) 1933 Lah 638 : 40 P L R 886 : 
181 Ind Cas 522 (DB). 

S. 12— Co-sharer mortgagors — One co-sharcr re- 
deeming whole property — Attempts by the other — 
Subsequent partition — Other co sharers’ right to 
possession. 

The appellants and the respondent were co-mort- 
gagors. The respondent redeemed to whole land and 
since then had been in possession to the exclusion of 
the appellants. The appellants made an inlructuous 
attempt under the Act. When proceedings for the 
partition of land including this area, commenced be- 




275 


PUNJAB REDEMPTION OF MORTGAGED LANDS ACT (2 of 1913), S. 12 


tween the parties, the respondent claimed ownership 
of the area in dispute, mainly contending that the 
appellants were not entitled under (he law to deny 
his right of ownership. lie was referred to a Civil 
Court : 

Held, (i) that the respondent could not, under any 
circumstances, he decimd to he a mortgagee of the 
land so as to attract the operation of the Act, his legal 
position being merely that of a charge-holder ; 

(ii) all that the appellants claimed from the Revenue 
Author. ties under the provisions ol the Act, was an 
adjudication ot the rights oi the co-mortgagors inter 
se and all that the Revenue Authorities decided was 
i SMC .‘ ) complicated questions would be better 
decided in a regular suit ; 

fiii) that no question ol adverse possession could 
arise between the parties, they being co-sharers. 

A co-sharer who merely denies the right of the 
other co-sharers to enter into joint possession until 
they have paid to him their share of the charge on 
the property which he had defrayed, cannot be con- 
sidered to hold “adversely” to the others. A 1 R (Vol 

(OB ) 1036 1 aH 290 : 37 l> L 11 m : 159 1,111 Cai e33 

— ~ — S. 12 — Suit under, by person aggrieved by order 
of Collector to establish bis right in rcpcct of the 
mortgage —Limitation. 

A suit unde r S. 12 instituted by a party aggrieved by 
an order passed by the Collector under Ss. 6, 7, 8, 9, 
10 or 11 of the Act to establish his right in respect of 
the mortgage is governed by Art. 1-1, Limitation Act 
an d it makes no difference that the suit is merely a 
declaratory one and no relief to set aside the order of 
the Collector has expressly been asked in plaint. 

Once a dispute has been raised and decided by the 
the Collector under the Act, it should not remain in 
suspense longer than one year, within which the party- 
aggrieved is given the right to go to the Civil Court 
to have it set aside, and if lie fails to do so, the sum- 
mary order becomes tinul and conclusive as between 
the parties. A I R 1933 Lab 6-18:78 bid Cas 103. 
Overruk'd. AIR (Vol 21) 19-34 L«h -33-1 : 15 Lah 339 : 
36 P L R 337 : 149 Ind Cas 661 (LB). 

“ Ss. 12, 10 — Suit under S. 12 — Death of one plain- 
tiff — Abatement — Nature of such suit — Applicabi- 
lity of O. 3 4, R. 1 — Burden < f proof. 

Order 34, R. 1, Civil P. C. is not applicable to a suit 
by the mortgagees instituted under S. 12 to get rid of 
the order of a Collector passed under S. 10 directing 
redemption to take place on payment of a certain 
sum ot money. Each of the plaintiffs aggrieved by 
•the order of the Collector has an individual right to 
sue to set it aside and the death of one of them does 
not cause the suit to abate in toto. 

In a litigation arising out of proceedings under Pun- 
jab Act II of 1913, as in a suit lor redemption a mort- 
gagee can put the party who seeks to reucem the 
mortgage to proof of his title, unless such person is 
the original mortgagor whose title the mortgagee 
cannot deny on the principle that a grantee Cannot 
deny his grantor’s title. A l R (Vd £Q) 1933 Lah 
79 : 34 P L R 149 : 14 Lah 218 : 1 11 In l Cas 20-1. 

“ — ^ J2 — Suit for possession by occupancy tenant 

Applicability ol S. 12 Limitation — Jurisdiction to 
decide status. 

During partition oi Ct rtaiu : harnilat land M in 1893 
brought a suit again. -4 the co-sharers for declaration 
that he was occupancy tenant ol the land in dispute 
or, in the alternative was entited to compensation for 
disturbance. A and F admitted the claim and the 
Collector gave a declaration as to M being an occu- 
pancy tenant of such land as might fall to A and F on 
partition. 1 he suit was dismissed as against the 
Others. M thus became occupancy tenant ot the land 
allotted to F on partition. Later on in 1895 F moit- 
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gaged the land^ with possession to M. In 1928 the 
descendants of F obtained redemption and possession 
ol the land under the Punjab Redemption ol Mort- 
gages Act (1923). In 1928 M brought suit for posses- 
sion of the land as an occupancy tenant. 

Held, that the suit did not fall under Art. 14, Limi- 
tation Act, ami u as therefore not barred by time. 
I he nature of suit contemplated by S. 12, Redemp- 
tion of Mortgage Act, was entirely different to that of 
the present suit. Under S. 12, the suit must relate to 
rights arising out ot or based on the mortgage. The 
present suit concerned rights created about a year 
before the mortgage and which established quite a 
different relationship between the parties. The 
fact that M, in the redemption proceedings might 
have and should have set up his occupancy rights as 
a bar to ins dispossession and the Collector notwith- 
standing such object could and did order his poss< s- 
sion could not alter the nature of the present suit and 
bring it within the purview of S. 12. I he Collector’s 
order dispossessed M as mortgagee, and not as an 
occup u.cy tenant. 

ILId further, that the Civil Court had jurisdiction 
to decide the status of M. M was tenant as his right 
to possession was declared in 1893 by a Revenue 
Court and his status was altered by his wrongful dis- 
possession as \ mortgagee in 1926 by the order of the 
Collector under the Punjab Redemption of Mortgages 
Act. M s status having been determined by the Civil 
Court in suit qua possession fell under cl. (g), S. 77 
c>), and the claim must be heard and determined by a 
Revenue Court. 1 lie decree of the Revenue Court 
declaring M to be the occupancy tenant of the land in 
suit must be treaUdas res judicata on the point and 
subsequent conduct of either party did not create 
estoppel or affect the decree in any way. 123 Ind Cas 
273 : AIR (Vol L7) L930 Lah 506. 

S. 12— Suit for redemption of mortgage - Col- 
lector’s decision not on merits — Applicability of 
Art. 14. 

Where the suit is for redemption and in the orders 
passed by him under S. 9 the Collector refrained from 
coining to any decision on the merits of the dispute 
between the parties, inasmuch as the case is neither 
in terms nor in effect a suit to set aside the order 
the case is not governed by Art. 14, Limitation Act. 

A 1 R 1927 Lah 461, Reversed. 121 Ind Cas 379 : 30 
P L R 440: 11 L L J 43 L : AIR (Vol 16) 1929 Lah 513 
(D B). 

* — 1“ — Collector’s order not on merits — Suit for 
redemption — Setting aside order, if necessary. 

Rejection ol an application by a Collector under 
S. 9 without considering the merits of the dispute and 
alter recording the objections raised by the defen- 
dants on the ground that the dispute cannot be settled 
summarily practically amounts to denial of jurisdic- 
tion and m order to enable the plaintiff to succeed in 
his suit t oi redemption it is by no means necessary to 
iet aside any order passed by the Collector. 121 Incl 

8«L 8 ,h til dbU 40 : 11 L L J 131 : A 1 H ‘ Vo1 16) 

S. 12 — Person aggrieved, who is. 

A applied for redemption ot mortgage under S. 4, 
Act 11 ot 191.), to the Collector. I'hc Collector acting 
under S. 9 (a* dismissed the application. 

Held, Hint A was a “party aggrieved” by the order 
of the Collector. 121 Ind Cas 379 : 30 P L R 4 40 • 11 
L L J 43 L : AIR (Vol 16) 1929 Lah 513 (DB). 

S. 12 — Limitation for suit. 

Act 11 of 1913 is a miniature Code in itself. Section 12 
governs all eases in which an order under certain 
sections (including S. 9) has been passed. The policy 
of the Legislature is that a person, who chooses to 
move the Collector under the Act. but fails, cannot 
be allowed to leave the matter in suspense for a period 
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which may extend to another 60 years, hut that the 
order is final, except that it is subject to the result of 
a suit, which he must (it at all) institute within one 
year of it. 102 Ind 4LS : 23 P L 1\ 239 : AIR (Vol 14) 

1927 Lah 461. 

S. 12— Person asking for relief— .Relief refused. 

A person, who asks (or a relief, which he is autho- 
rized to ask under the Act, hut to which his applica- 
tion is refused, must he considered to have suffered a 
legal grievance and is a person aggrieved. 102 liul 
Cas 418’: 28 P L R 2L9: AIR (Vol 14) 1927 Lah 461. 

S. 12i — Mortgagor applying under I'unmb Act II 

of 1923— Order passed against him— Limitation. 

A mortgagor’s right to redeem, which would other- 
wise be within limitation, is barred it the action is 
brought later than a year ol the date cf an order pas- 
sed to the plaintiff's detriment by the Collector on an 
application under Punjab Act ll ol 1923. When an 
order passed under a special Act is declared by that 
Act to be conclusive, it cannot be ignored and no 
reliet is open to the aggrieved party unless that order 
be set aside. An individual who takes advantage of a 
summary procedure must suffer its disadvantages as 
well as enjoy its benefits. The suit referred to in S. 12 
of the Punjab Redemption of Mortgages Act is a suit 
to set aside an order of an officer of Government 
within Art. 14. 88 Ind Cas 945 : 6 Lah 200 : 26 P L R 
383 : AIR (Vol 12) 1925 Lah 385 (DB). 

S. 12 — Applicability of Art. 14. 

Section 12 of Redemption of Mortgages Act II of 
19L3 merely points out the results which would ensue 
if the procedure laid down in that section is not fol- 
lowed. In order to ascertain the period of limitation 
for such aisuit it is necessary that reference should be 
made to the provisions ol the Indian Limitation Act 
and the only Article in that Act under which the suit 
could fall is Art. 14, which provides a period of one 
year’s limitation from the date the order complained 
against is passed. 75 Ind Cas S35 : AIR (Vol 11) 1924 
Lah 690. 

.S. 12— Mortgagee’s suit for declaration — Main- 
tainability. 

A suit for a declaration only that the mortgagor is 
not entitled to redeem can he instituted under S. 12, 
though the mortgagor has obtain d po> session. 68 
Ind Cas 557 : 3 Lah 239 : A I R (Vol 9) 1922 Lah 
363 (DB). 

S. 12 — Suit by dispossessed mortgagee — Mort- 
gagee dispossessed by Collector — lower or Civil 
Court to order restoration. 

A mortgagee, who has been illegally dispossessed by 
the Collector, may be restored to the position which 
he previously occupied, and the provisions of S. 12 are 
sufficiently wide to allow a Civil Court to right a 
wrong done by the Collector in the sum nary proceed- 
ings, and if necessary, to restore possession of the 
land to the mortgagee. 03 Ind Cas S90 : 2 Lah 234 : 
95 P L R 1921 : AIR (Vol 8) 1921 Lah 132 (DB). 

S. 12« — Collector’s order — Effect on rights of 

parties— Right to remain in possession — Duty to 
restore benefits. 

Proceedings under Act II of 1913 are summary and 
in a disputed case neither party shout 1 be prejudiced 
by the Collector’s act when the matter is later on sub- 
mitted to the decisions of the civil Courts. A suit 
under S. 12 of the Act is merely declaratory. 

In a suit under S. 12 by a usufructuary mortgagee 
of the property of a Mahomedau minor from his de 
facto guardian for declaration of the validity of his 
mortgage. 

Held, that as the minor must before he recovers 
possession restore the benefits he has derived under 
mortgage, the mortgagee would be entitled to remain 
in possession even in case of the invalidity ol the mort- 
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gage pr< vided the minor is under a duty to restore 
benefits. 3h P R 19 IS : 7 P W R 1913 : 132 P L R 
1917 : 44 Ind Cas 219 : AIR v Vol 5/ 1913 Lah 348. 


— S. 13. 
S. 13 


Per Full Bench. Din Mohammad, | con- 


tra. — ll an application under S 1 is pr« mature and 
the Collector dismi-sos it, the order is “under the 
Act’’ and S. 13 bars another application under l lie 
Act. A l R (Vol 30) 1913 Lali 176 : 45 P I, U 292 : 
1 L R (1944) Lah l : 208 Ind Cas 4 ll (I'll). 

— S. 13. 

S. 15 — Attachment of deposit — Winn legal. 

The provisions ol Section 15 ol Act ll ol 1913 are 
primarily for the protection of the person depositing 


the money and the intention ol the LegM dure is 
that t lie money deposited under the provisions ol this 
Act should be exempt Itom attachment in execution 
of a decree against the depo i t or. But win re the de- 
positor has been given possession of the I md . the 
money becomes the property of the judgment-. 1 - btor, 
and is therefore attach ible in execution ol a decree 
against him. AIR (Vol 9) 1922 Lah 290 : 3 Lah 14 L : 
23 P W R 1922 : 67 Ind Cas 7 IS (Dli). 

PUNJAB REGISTRATION OF MONEY-LENDERS’ 
ACT (3 of 1933) 

— S 2. 

Ss. 2 (S), 3 — Applicability— Loan, what is. 

In order to be a “loan,” as defined in S. 2 (8), it is 
essential that the advance should be “at interest ” An 
advance of money without interest is, therefore, not 
a “loan” as defined in Act and the provisions of S. 3 
are therefore, inapplicable in such a case, and hence 
a suit to recover such an advance cannot be dismissed 
simply because the plaintiff was not registered as a 
money-lender or th.it he had not applied lor registra- 
tion or that he did not hold a valid licence. AIR 
(Vol 29) 1942 Lah 30 : 41 P L R 670 : 198 Ind Cas 
263. 

— S. 3. 

Ss. 3, 13— Person residing outside Punjab and ob- 
taining decree out ol Punjab but seeking to execute 
decree in Punjab : 

Held, that the Act does not applv. A l R (Vol 31) 
1944 Lah 129 : 46 P L R 75 : 214 Ind Cas 329 (DB). 

S. 3 — Applicability and scope. 


The Act applies only to suits instituted after the 
date on which it came into force. 

Where the plaintiff has been registered as a money- 
lender and holds a license belore the passing ol the 
decree, he satisfies the requirements ol the law and 
his suit is not liable to dismissal under S. 3 although 
the plaintiff had no such certificate at the time ol the 
institution of the suit. A 1 R (Vol 29) 1942 Lah 298 : 
44 P L R 529 : ILR (1943) Lah 84 : 203 Ind Cas 504 
(EB). 

S. 3— Applicability. 

Section 3 does not apply where there is an advance 
of money without interest as such advance is not 
“loan” as defined in the Act. AIR (Vol 29) 1942 Lah 
30 : 43 P L R 070 : 198 Ind Cas 263. 

PUNJAB REGULA I ION (17 of 1806) 

— S. 7. 

Ss. 7 and 8— Scope and effect — Mortgagee seek- 
ing to enforce forfeiture and possession ol the estate 
— Duty to prove strict compliance with procedure 
prescribed by law. 

A mortgagee suing for possession of the property 
mortgaged on the ground that he has become the 
owner thereof under the terms of the conditional 
sale clause in the deed of mortgage must prove affir- 
matively that all the conditions prescribed by Ss. 7 
and 8 of Regulation XVII of 1808 have been duly 
fulfilled. He has to prove not only that year ol grace 
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has expire !, b’it the procedure prescribed by law, 
both preparatory to, and in connection with, the 
notice o^ foreclosure has been duly observed. It is 
only then that he gets the right to enforce forfeiture 
of the mortgagor's estate. It is not however necessary 
that the details of the mortgage debt should be speci- 
fied in the parwana under S. S of the Regulation. 
AIR i Vol 36) 1949 E P 28} (DB). 

PUNJAB REGULATION OF ACCOUNTS ACT (1 of 

1930) 

Applicability. 

Whether when a repayment is made after the com- 
mencement of Act I of 1930 in respect of a loan ad- 
vanced before that Act came into force, the creditor 
is not required to comply with the provisions of the 
Act as the Act does not apply in such a case. (1938) 
40 P L R 435. 

Applicability. 

The Act has no application to a case where no 
transaction has taken place between the parties relat- 
ing to the loan in question after the commencement 
of the Act. AIR (Vol 24) 1937 Lah 16: 33 P L R 944: 
164 1 1 1 ! Cas 84 1 (DR). 

Notices — Form of. 

The object of the Act is to ensure that the accounts 
are kept in a clear and intelligible manner and that 
the notices of the balance due are also sent in a 
similar manner so as to be easily intelligible to the 
debtor. A mere admission by a debtor on the back 
of the notices that the statement of account is correct 
cannot absolve the creditor from his responsibility 
for keeping accounts and sending notices in the pres- 
cribed form. AIR (Vol 24) 1937 Lah 565 : ILR (1938) 
Lah 310 : 40 P L R 1037 : 174 Ind Cas 930. 

Applicability. 

Obiter. — 1 here is no presumption that the provi- 
sions of the Act are applicable to every suit lor re- 
covery. of a loan. (AIR (Vol 23) 1930 Lah 469 : 38 
P L R 164 : 160 Ind Cas 883. 

-S. 2. 

S. 2 — Applicability. 

Provisions of S. 2 do not apply where the defendant 
was a trader at the time of the advance of the loan as 
well as when the new balance was struck. (1933) 40 
P L R 471. 

S. 2 (5) — Plaintiff admitting he had advanced 

loans to many — Held, he was. a ‘ere liter’ within the 
meaning of S. 2 (5). AIR (Vol 23) 1930 Lah 469 : 33 
P L R 164 : 160 Ind Cas 883. 

S 2 >7) — Loan — Sale on credit. 

The essential idea ot a ‘loan’ is that cash or some- 
thing in kind is lent or advanced to another person 
with the intention that it will he returned, and its 
equivalent in cash re-paid with interest. A sale on 
credit is not an advance in cash or kind at interest 
and is therefore, not a loan, as defined in 8. 2 (7). 
AIR (Vol 26) 1939 Lah 104. 

S. 2 (9) — A “money-lender” does not fall within 

the definition of a “trader” as given in Act I of 1930. 
AIR (Vol 25) 1938 Lah 322 : 40 P L R 32 : 177 Ind 
Cas 824. 

§ 3 

Ss. 3, 4 (b) — Costs. 

Owing to the operation of Act l of 1930, the Court 
cannot grant costs in any proceeding arising from the 
suit in which costs could not be granted. Where, 
therefore, in a suit on a promissory note, the plaintiff 
did not comply with the provisions of S. 3 : 

Held, that he was not entitled to any costs in revi- 
sion from a decree dismissing his suit, although he 
Succeeded, notwithstanding the objection of the res- 
pondent. The ordina' y rule as to co=ts does not 
apply. A 1 R (Vol 24) 1937 Lah 58 : 39 P L R 133 : 
169 Ind Cas 697. 


S. 3 -Costs. 

The question of costs in a case covered by the Act 
stands on a different basis from that of ordinary cases 
as the Court is bound to disallow costs if the case falls 
within the purview of S. 3. Co irt-fec on costs is 
theref ire necessary to set asi le the order of costs. 
AIR (Vol 2 >) 1936 Lah 469 : 38 P L R 164 : 160 Ind 
Cas 833. 

— S. 4. 

S. 4 - Applicability. 

Provisions ol S. 4 are inapplicable to a case where 
the defendant is acontractor, and not a money-lender. 
AIR (Vol 24) 1937 Lah 753 : 39 P L R 974 (2) : 169 
Ind Cas 966. 

— S. 5. 

S. 5, Proviso — Part payment of debt, whether 

amounts to fresh transaction. 

Mere part payment of a debt does not amount to a 
“fresh transaction” within the meaning of the proviso 
to S. 5, l unjab Regulation of Accounts Act, and the 
provisions of the Act do not become applicable to a 
loan advanced before the commencement of the Act 
merely because the debtor repaid a part of the loan 
after it had come into force. AIR (Vol 20) 1939 Lah 
265 : 41 P L R 383 : 184 Ind Cas 164. 

S. 5, Proviso — Fresh transaction. 

The mere part payment of a debt does not amount 
to a fresh transaction within the meaning of the pro- 
viso to S. 5 and this is clear from the limitation im- 
posed upon the application of the Act to the transac- 
tion which has taken place after the commencement 
of the Act. AIR (Vol 24) 1937 Lnh 16: 38 P L R 944: 
164 Ind Cas 844 (DB). 

S, 5, Proviso —Retrospective effect. 

The Act has no retrospective effect as it is clearlv 
provided in S. 5 that the provisions of the Act shall 
not apply to any loan advanced before the commence- 
ment of the Act. AIR (Vol 24) 1937 Lah 16 : 38 P L 
R 944 : 164 Ind Ca> 844 (DB). 

PUNJAB RELIEF OF INDEBTEDNESS ACT (7 of 
1934) 

Applicability— Decree passed by Court in Sind — 

Decision of Punjab Debt Conciliation Board — Whe- 
ther can be pleaded as discharge of decretal debt. 

The Punjab Relief of Indebtedness Act has no 
application to the Province of Sind, and a decision of 
a Debt Conciliation Board of the Punjab cannot be 
pleaded as a discharge of a debt decreed by a Court 
of competent jurisdiction in Sind. AIR (Vol 35) 1943 
Sind 129 (DB). 

Retrospective effect. 

The enactment of the Act subsequently cannot 
revive a right which has already been extinguished. 
A I R (Vol 23) 1935 Lah S42 : 39 P L R 6 : 165 Ind 
Cas 358 (1). 

S. 5 — (Amendment by Act XII of 1940) — Re- 
trospective effect. 

Section 6 of Act XII of 1949 has made the appli- 
cation of S. 5 retrospective. A I R (Vol 33) 1946 Lah 
6 : 47 P L R 259 : 222 Ind C is 406 (DB). 

S. 5 — (As amended by Act XII of 1940) — 

Decree under appeal — Effect of amendment. 

At the time when the suit on mortgage was decided 
the plaintiff mo tgagee was entitled to claim interest 
at the rate of 12 per cent, per annum on a secured 
debt so that this could not be questioned by itself in 
the trial Court. While the decree passed in the suit 
was under appeal, the rate of interest was reduced to 
73 per cent, per annum by an amendment to S. 5 : 

Held, that the amendment was applicable and the 
plaintiff mortgagee was only entitled to interest at 
the rate of 73 per cent, per annum. AIR (Vol 32) 
1945 Lah 177 : 47 P L R 143 : 221 Ind Cas 510 (DB). 
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Ss. 5, 6 — Applicability. 

The provisions of the Usurious Loans Act or those 
of the Punjab Relief of Indebtedness Act do not apply 
to the debt which has been incurred in 1914 and hence 
the interest due in respect of such debt cannot be 
curtailed under the provisions of the Usurious Loans 
Act. AIR 1940 Cal 275 : 189 lnd Cas 590, Reversed. 
AIR (Vol 31) 1944 Lah 115 : 46 P L R 191 : 214 lnd 
Cas 325 (DB). 

Ss. 5, 6— Suit pending on date of commencement 

of Act— Interest excessive — Duty of Court to reopen 
transaction. 

ByS. 6, the provisions of part 3 of the Act have 
been made applicable to all suits pending on or insti- 
tuted after the commencement of the Act. Accord- 
ingly. S. 5, which amends S. 3 of the Usurious Loans 
Act is clearly applicable to a suit pending at the time 
of coming into force of the Act. Under that section 
as amended, the Court is bound to re-open the tran- 
saction, if the rate of, interest was “excessive”. The 
transaction must be re-opened from the beginning 
and it cannot be said that payment of interest made 
during the first three years after the execution of the 
mortgage amounts to “part transactions already set- 
tled between the parties.” A I R (Vol 24) 1937 Lah 
936: 170 lnd Cas 911. 

S. 5 (4) — Reduction of interest. 

Under S. 5 (4), the Court has power to reduce 
interest below 12 per cent, per annum, if the circum- 
stances of the case justify a lower rate being allowed. 
AIR (Vol 28) 1941 Lah 212 : 43 P L R 88 : 195 lnd 
Cas 157. 

S. 5 (4)— Interest. 

A Court can reduce the rate of interest if it is 
found excessive. (1940) 42 P L R 47 (DB). 

— S. 6. 

S. 6— Usurious Loans Act (10 of 1918), Ss. 4, 3 — 

Insolvency Court, if can exercise powers under S. 3 
Whether entitled to reduce interest. 

Section 6 does not refer to civil proceedings other 
than suits and it is doubtful if the amendments made 
in S. 5 would apply to insolvency proceedings at all ; 
but whether they would or would not, even the 
provisions of S. 4 of the Usurious Loans Act as they 
stood before Act VII of 1934 came into force, did 
confer jurisdiction on the Insolvency Court to exercise 
powers conferred by S. 3 of the Act on a Court in the 
trial of a suit. The Insolvency Court is, therefore, 
entitled to reduce the interest if it finds sufficient 
justification for doing so on the merits of the case. 
AIR (Vol 24) 1937 Lah 629 : 39 P L R 495 : 168 lnd 
Cas 682. 

S. 6— Applicability and scope. 

According to S. 6, the provisions of part 3 of the 
Act apply only to suits which were pending on or 
instituted after the commencement of the Act. 
Where the suit was decided long before the Act came 
into force, the provisions of the Act do not apply even 
though an appeal is pending. No provision of this 
kind affecting substantive rights can be taken to have 
retrospective effect except in so far as it is expressly 
laid down in the Act. The Legislature presumably 
used the word ‘suit’ advisably in S. 6 and, therefore, 
the section cannot be held to be applicable to 
appeals. AIR (Vol 23) 1936 Lah 678 : 38 P L R 885 : 
165 lnd Cas 657. 

Ss. 6, 35, 60 — S. 6, applicability — Objection to 

attachment, whether can be raised in appeal but 
before sale. f 

The provisions of S. 6 apply only to Part III of the 
Act and not to part VIII in which S. 35 is to be 
found. Therefore, the question that the objections by 
the judgment-debtor that the property attached is 
not liable to attachment and sale in view of the 


provisions of S. 35, cannot be rahod in appeal, and 
that the attachment had taken place before the Act 
came into operation, has no force provided the objec- 
tions be raised before the sale ol the properly. 
Where, therefore, the Couit, on such objt ctious 
being raised refuses to aoply the provisions of the 
Punjab Relief ol Indebtedness Act, it (ails to exercise 
jurisdiction vested in it by law and its order is open 
to revision. AIR (Vol 23) 1936 Lah 574 : 164 lnd 
Cas 225. 

-S. 7. 

Ss. 7 and 9 — Transferee of mortgaged property 

Whether debtor — Order by Board ou his applica- 
tion — Effect on mortgagee's claim 

The position of a transferee ol mortgaged property 
qua mortgagee’s claim cannot be regarded as that ot 
a debtor and he has no locus standi to maintain an 
application under S. 9 of the Punjab Relief of In- 
debtedness Act. Any order made by the Board on an 
application tiled by him can obviously i. ot affect the 
mortgagee’s claim. A 1 R (Vol 36) 1949 Lah 13. 

S. 7— Debtor — Transferee of equity of redemp- 
tion. 

A transferee of the equity of redemption is under 
no personal liability to the mortgagee lor the amount 
due to him on the footing of the mortgage and cannot 
be regarded as the debtor of the mortgagee for the 
purposes of the Relief of Indebtedness Act. A I R 
(Vol 34) 1947 Lah 240 : 277 lnd Cas 241 : 48 P L R 
421 (DB). 

Ss. 7 and 25 — Suit to recover mortgage-money 

by sale — Suit is for recovery of debt and can be 
stayed under S. 25 — Stay order refused on incorrect 
grounds — Debt Conciliation Board abolished and not 
revived within reasonable time — Revision against 
order of refusal to stay is infructuous as suit even if 
had been stayed would be required to be ordered to 
be proceeded with. 

The Subordinate Judge at J refused to stay a civil 
suit brought against the petitioner for’recovery of 
mortgage-money by sale of mortgaged property, on 
the ground that the suit was not lor recovery of debt. 
The Debt Conciliation Board at J was abolished and 
in spite ol the.lapse of one year no other Board had 
been brought into existence. The petitioner filed 
revision against order of refusal : 

Held that the suit was for recovery of debt within 
the meaning of S. 7 and could be stayed under S. 25 
Held further that even if the decision of the Sub- 
ordinate Judge were held to be incorrect, yet in view 
of the abolition of the Debt Conciliation Board itself 
and of its not having been revived within a reason- 
able time, the suit even if ordered to have been 
stayed under S. 25, would have to he ordered to be 
proceeded with. The revision must, therefore, be 
dismissed. A 1 R (Vol 33) 1946 Lah 64 : 222 lnd 
Cas 13. 

S. 7 (as amended by Act XII of 1940) — ‘‘Debtor,” 

meaning of. 

A person who admittedly is managing a concern as 
a managing director is employed elsewhere and is 
not employed on agriculture and, therefore, is not 
earning his livelihood by agriculture though un- 
doubtedly he is living on his income as a landlord 
which really is not the income earned by him but is 
earned by others for him. He is not, • therefore, enti- 
tled to the benefit of the provisions of Act VII of 1934 
as amended by Act XII of 1940. A 1 R (Vol 33) 1946 
Lah 6 : 47 P L R 259 : 222 lnd Cas 406 (DB). 

Ss. 7, 25 — Debt — Pay order against contribu- 
tory. 

The payment orders made against the contribu- 
tories under the Companies Act to pay certain sums 
is no doubt a statutory liability but such a liability is 
a debt within meaning of S. 7 and therefore, S. 25 
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would normally operate to stay all proceedings in 
execution in respect of such debts. A l 11 (Vol 31) 
1944 Lah 414 : 46 P L 1, 311 : 216 Ind Cas 219 (F B). 

S 7 — Mortgage not usufructuary. 


Where the mortgage is not i usufruc’ nary mort- 
gage, a mortgage debt u‘ sub.-Lting) ora mortgage- 
decree ul unsatisfied i is a ‘ debt’ as defined in the 
Punjab belief ol Indebtedness Act. A 1 U (Vol >0) 
1943 Lah 97 : 45 P L H 11* : 2u7 Ind Cas '95. 

S. 7 — Usufructuary mortgage, if creates debt 


within meaning ot S. 7 ( 1). 

The definition of the word ‘debt’ in S. 7 (1) is not 
exhaustive. It enlarges the ordinary meaning ol ‘debt’ 
so as to include Certain liabilities of the debtor 
enumerated therein and at the same tim-\ it excludes 
from its purview certain other of his liabilities which 
would otherwise be inclu led in it. A “usulrnctuary 
mortgage” does not create a “debt” as define 1 in 
S. 7 (1) and a ‘’usufructuary mortgagor” is not a 
“debtor” within the meaning of S. 7 i2) of the Act. 
A 1 R (Vol 27) 19-10 Lah 401 : 42 PL K 560 : l L 11 
(1941) Lah 71 : 191 Ind Cas 5S3 (FB). 

S 7 (1) and r2) — Usufructuary mortgage. 

A usufructuary mortgage does not create a debt 
within S. 7 (1) nor is the usufructuary mortgagor a 
“debtor” within S. 7 (2). The Hoard, therefore, lias 
no jurisdiction to bring about conciliation cr adjudi- 
cate regarding the amount duo under a usufructuary 
mortgage. A 1 R (Vol 31) 1944 Lah 127 : 216 Ind CuS 
260 (DB). 

S. 7 (1) — Interest of usufructuary mortgagee, if 

‘debt’. 

The essence of a ‘debt’, is the liability of the 
obligor w hich the obligee is entitled to enforce by 
action. Where, therefore, a trans iction neither 
imports the p«. rsonal liability of the obligor to pay, 
nor coalers on the obligee the right to recover the 
amount by the coercive machinery of the law, it 
oannot be called a “debt”. A usufructuary mort- 
gagor is under no liibility to the mortgagee. Me is 
under no legal obligation to pay; it is his option to 
redeem if and when he chooses. The interest ol a 
“usufructuary mortgagee” is not, ther'* f ’>re, a “debt” 
within the ordinary meaning of tha* ’ ord. AIR 
(Vol 27) 1940 Lah 401 : 1 L * (1941; Lah 71 : 42 
P L R 560 : 191 Ind Cas 5S3 (FB). 


S 7 (2)— Debtor. 

Before a person can fall within the ambit of the 
definition ol debtor, he must both earn his livelihood 
from agriculture and be a landowner. If he is a land- 
owner, but is employed elsewhere, he cannot be held 
to be earning his livelihood mainly by agriculture. 
Every person who owns land and is not a member of 
an agricultural tribe is not within the definition of a 
debtor unless it is further proved that he earns his 
livelihood by agriculture. A person who admittedly 
is managing a concern as a Managing Director is 
employed elsewhere and is not employed on agri- 
culture and therefore, not earning his livelihood by 
agriculture though undoubtedly he is living on his 
income as a landlord which really is not the income 
earned by him but is earned by others for him. A 1 R 
(Vol 33) 1946 Lah 6 : 47 P L R 259 : 222 Ind Cas 
406 (DB). 


S. 7 (2) (as amended by Act Xfl of l‘»4 9 — 

Objection as to judgment debtor being debtor within 
S. 7 (i) cannot be raised for fi st time in appeal. 

The objection that the judgment-debtor was a 
debtor within the meaning ol 7, sub cl. (2), Punjab 
Relief of Indebtedness Act and hence immune from 
arrest under S. 34 involves a question of fact, and 
hence cannot he permitted to be raised in the Appel- 
late Court for the first time. A I R (Vol 30) 1943 
Lah 166 : 45 P L R 173 : 209 Ind Cas 609. 


S. 7 (2), Proviso (as amended by Act XII of 

1940) —Whether debtor comes within S. 7 (2'— Test. 

The proviso appearing in sub cl. (2) of S.7 is 
merely an exception to or a substitute lor w hat is 
stated in sub-els. (i). (ii) and (iii). A debtor under 
sub-cl. t2) is requir 'd to Drive two things; (a) that he 
owes a debt and d»> that he is covered by cither sub- 
cl. (2) (i) orsub-cl. (2'(ii) or sub cl. \2) (iii). Unless he 
fulfils both these conditions, he cannot be regarded 
as a debtor with- t the meaning ol S. 7 (2) of the Act. 
The effect of the proviso L that a member of an 
agriculturist tribe has yet to prove that he is a debtor 
although he is not required to prove that sub-els. (2) 
(i), (ii) and uii) are applicable to him. A I R (Vol 30) 
1943 Lah 166 : 43 P L R 173 : 209 Ind Cas 609. 

S. 7 (2)— Last para, of S. 7 (2) makes Board final 

Judge as to whether a debtor possesses qualifications 
required by the section — It does not refer to adjudi- 
cations as to nature of transactions entered into by 
him. A I R (Vol 27) 1940 Lah 401 : 42 P L R 560 : 
I L R (1941) Lah 71 : 191 Ind Cas 533 (FB). 

-S. 9. 

S. 9 — Particulars of debt given in application — 

Effect. 

When particulars of the debt are already given in 
an application under S. 9, the creditor may not 
repeat the same in his written ‘ tatement under S. 13. 
A I 1\ (Vol 31) 1944 Lah 127 : 216 Ind Cas 260 (DB). 

Ss. 9. 26 — Decision of ’Board that application 

under S. 9 is incompetent or otherwise, does not 
affect question of extension of limitation under S. 26. 
A l R (Vol 27) 1940 Lah 4 l7 : 42 P L R 593 : I L R 
(1941) Lah 647 : 191 Ind Cas 164 (DB). 

S. 9 — Application by judgment-debtor under S. 9 

— Suit by decree- holder that claims of alleged credi- 
tors are fictitious and for injunction restraining them 
from proving and recovering their claims before 
Board — Jurisdiction of civil Court is not b irred to 
entertain such suit. A l R (Vol 25) 1933 Lah 14 : 39 
P L R 391 : 175 Ind Cas 6S6 (DB). 

S. 9 — Applicator to Board under S. 9 brought to 

notice of Insolvency Cunt — Proceedings (pending 
before it should be suspended!. A I R (Vol 24) 1937 
Lah 861 : 39 P L 1\ 756 : 170 Ind Cas 33 (DB). 

— S 11. 

— — Ss. 11, 25 — Failure to set out all claims— Juris- 
diction of Board — Validity of notice — All claims not 
set out — Still Board has jurisdiction and notice 
under S. 25 is valid. 

The Board has jurisdiction to deal with an applica- 
tion in which all claims have not b*e» set out though 
no order ol the Board can affect creditors who are not 
named. A notice under S. 25 staving proceedings 
would he perfectly valid even if the application 
presented to the Board was not strictly in accordance 
with the terms of S. II. Filing such application 
merely to obtain stay of execution is no fraud on the 
Act and the application cannot be said to be 'mala 
fide. A I R (Vol 31) 1944 Lah 414 : 46 P L R 311 : 
216 Ind Cas 219 (FB). 

-S. 12. 

— — Ss. 12 (1), 13 (3) Date of publication of notice, 
what is — Computation of two months — Penalty of 
discharge before expiry of date for producing 
account. 

The period of two months for the production of 
accounts has to he computed from the date of the 
publication of notice, which is the date of the service 
of notice and not of its issue. All further proceedings 
have to he taken after the date on which accounts 
have to he produced. Penalty by way of discharge 
before that date, cannot come into operation for 
failure to appear before the Board. AIR (Vol 32) 
1945 Lah 309 : 47 P L R 339 : 222 Ind Cas 295 (FB). 
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- S. .13— Scope. 

Section 13 onlv denis with the discharge ol liability 
of the debtor who applies to the Board and not with 
the liability of other persons who are not parties to 
the proceedings before the Board. AIR (Vol 2-1) 1937 
Lah 685 : 39 P L H 431 : 173 Ind Cas 433. 

Ss. 13 (1) and 14 (l) — Filing of decree of Civil 

Court by creditor — Whether sufficient conplianc.*. 

A decree ol a civil Court has to be regarded as con- 
clusive evidence under S. 14 (1) of the Punjab Belief 
of Indebtedness Act as to the amount of the debt to 
to which the decree relates, and the mere Sling of 
the decree is a sufficient compliance by the creditor 
not only of the provisions contained in S. 14 (1) as to 
the particulars or the proof of the debt but also those 
of S. 13 (1) which relate to the statement of the debt 
owed to him. The decree-holder need not submit a 
separate statement of account, in as much as a decree 
must be viewed both as a statement of account under 
S. 13 (1) as well as a statement of its particulars 
under S. 13 (2) read with S. 14 (l) of the Act. AIK 
(Vol 37) 1950 E P 294 : 52 P L K 294. 

S. 13 (l) and (3) and S. 14 — Failure to publish 

notice under S. 13 (1 ) — Creditor not complying with 
provisions of S. 1 3 (3) — Creditor’s debt cannot be 
deemed to be discharged. 

Where a Debt Conciliation Board fails to publish a 
notice as required by S. 13 tl) the provisions of S. 14 
(1) are not attracted and the consequence of dis- 
charge of debts mentioned in S. 13 (3) doss not 
follow. Similarly, if the Board fixes no date or dates 
of hearing after a creditor, has been called upon to 
submit a statement of debts under S. 13 (1) his failure 
to appear before the Board cannot be penalised by 
discharge of his debts as he was und^r no duty to 
appear on any particular date. AIK (Vol 33) 1946 
Lah 413 : 223 Ind Cas 130. 

Ss. 13 (1) and 12— Date of publication of notice, 

what is — Computation of two months — Penalty 
of discharge before expiry of date for producing 

accounts. . , 

The period of two months lor the production ot 
accounts has to be computed from the date of the 
publication of notice which is the date of the service 
of notice and of its issue. All further proceedings 
have to be taken after the date on which accounts 
have to be produced. Penalty by way of discharge 
before that date, .cannot come into operation for 
failure to appear before the Board. A 1 R (Vol 32) 
1945 Lah 309 : 47 P L R 339 : 222 Ind Cas 295 (FB). 

S. 13 (1) — Period for submission of statement of 

account by creditor, if can be extended. 

The Debt Conciliation Board has ample power 
under S. 13 to extend the period for the submission 
of the statement of account by the creditor. It can 
fix a date for the production of the account books by 
the creditor beyond two months from the date of the 
publication of the notice. A I R (Vol 32) 1945 Lah 
223 : 221 Ind Cas 107 (FB). 

Ss. 13 (1), 14 and 9 — Creditor’s duty to file 

decree. 

When the decretal amount due to the creditor has 
been admitted by the debtor in his petition under 
S. 9, it is not necessary for the creditor to file a copy 
of the decree in support of his claim. AIR (Vol 31) 
1944 Lah 127 : 216 Ind Cas 260? (DB). 

.. — Ss. 13 (l) and 9— Written statement— Necessary 
particulars. 

When particulars of the debt are already given in 
the petition 'under S. 9 by the debtor, it is hardly 
necessary for the creditor to repeat the same in his 
written statement. Reference bv the creditor in his 
written statement to the particulars of his debt given 
by the debtor in the application under S. 9 is suffi- 


cient compliance with S. 13 (1). A 1 R (Vol 31) 1944 
Lah 127 : 216 Ind Cas 260 (DB). 

Ss. 13 (1), 14 (1) — Filing of decree, if sufficient 

compliance with S. 13 (1). 

A decree ol a Civil Court has to be regarded as 
conclusive evidence under S. 14 (l) of the Punjab 
Relief of Indebtedness Act as to the amount of the 
debt to which the decree related, and, therefore, the 
mere filing of the decree is a sufficient compliance by 
a creditor not only of the provisions contained in 
S. 14 (l) as to the particulars or the proof pi the debt 
but also those of,S. 13 (l) which relate to the state- 
ment ol the debt owed to him. The decree-holder 
need not submit a separate statement of account 
inasmuch as a decree must be viewed both as a state- 
ment ol account under S. 13 (1), as well as a state- 
ment of its particulars, etc., under S. 13 (2) read 
with S. 14 (1) of the Act. A 1 R (Vol 30) 1943 Lah 
259 : 1 L R (1944) Lah 413 : 45 P L K 259 : 210 Ind 
Cas 63 (DB). 

Ss. 13 (1), 14 (1)— Requisite proof of debt — Dis 

charge. 

Where the decree has been duly brought to the 
notice of the Board, no further proof of the debt is 
necessary. Section 14 (1) made the decree conclusive 
evidence as to the amount of the debt. The Board’s 
jurisdiction is then confined to dealing with an agree- 
ment between the parties or, in the absence of agree- 
ment dismissing the application so far as it related 
to the decree-holder. The Board has no power to 
discharge the debt. AIR (Vol 30) 1943 Lah 138 : 45 
PLR 45 : 209 Ind . Cas 7. 


S. 13 (1) — Power of Board to pass order of dis- 
charge — Effect — Revival — Further discharge after 
revival. 

There is nothing in the Act which gives the Board 
power to pass an order of discharge in any circum- 
stances at all. What is actually provided in S. 13 is 
that il a statement of debts is not submitted in time, 
the debt shall, for all purposes, be deemed to have 
been duly discharged. It is thus for the executing 
Court to decide whether the debt should be deemed 
to have been discharged by reason of any failure on 
the part ol the decree- holder or not. If there has 
been any such failure, no order of the Board for dis- 
charge of the debt is necessary. On the other hand, 
if there has, in fact, been no failure, it is not the 
power of the Board to discharge the debt. Even if 
the debt has been discharged, there is a further pro- 
vision that the Board may revive it on good cause 
being shown, and there is nothing in the Act to pro- 
vide lor any further discharge after revival. 

Where no statement is submitted by the decree- 
holder under S. 13 on the date originally fixed, and 
the time is extended, and a further statement is 
submitted within the period of extension, there is 
sufficient compliance with the provisions of sub-s. (1) 
ol S. 13 and there would be no discharge of t lie debt. 
AIR (Vol 29) 1942 Lah 104 : 44 P L 1\ 224 : 201 Ind 
Cas 118. 

S. 13 (2) and (3) — Order discharging debt — 

Effect of. 

An order discharging a debt under S. 13 of the 
Punjab Belief of Indebtedness Act on account of 
default by the creditor, operates only in so far as the 
liability of the petitioning debtor is concerned. It 
does not affect at all the liability of any other person 
for the debt or take away the right of the creditor 
to proceed againt any such person for the realization 
of the debt. Accordingly, an order discharging a 
mortgage debt on account of the mortgagee’s default 
under S 13 of the Act made on an application for 
settlement of debt made by the mortgagor, does not 
take away the r’ght of the mortgagee to proceed 
against the mortgaged properly in the hands of a 
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transferee of that property. AIR (Vol 36) 1949 
Lah 13. 


S. 13 (2) — Power of Board to order discharge of 

debt — Non submission of statement of debt — Auto- 
matic discharge — Power of Civil Court. 

It is lor the Court to decide whether the debt 
should be deemed to have been discharged within 
the meaning ol S. 13 by reason of the lailure of the 
creditor to submit statement of debts in lime. There 
is nothing in the Act which empowers the Board to 
order discharge in any c!rcum>t ances. AIR (Vol 32) 
1945 Lah 309 : 47 P L R 339 : 222 Ind Cas 295 (FB). 

S. 13 (2) — (As amended by Act XII of 194 ') 

Revision. 

Order overruling an objection that the debt must 
be deemed to have been wiped off on account of 
plaintiff’s failure to comply with Ss. 11 and 14, as 
amended— Order is revisable. AIR (Vol 31) 1944 Lah 
323 : 46 P L R 77 : 218 Ind Cas 375. 

S. 13 (2) and (3)— Discharge of debt is automatic 

result of S. 13 (2) and (3) — Order declaring debt dis- 
charged is not necessary. A 1 R (Vol 31) 3944 Lah 

127 : 216 Ind Cas 260 (DB). 


S. 13 (2) and (3) — Construction. 


♦ The provisions contained in S. 13 are highly penal 
in character and must necessarily be construed strict- 
ly against those in whose interest they were enacted. 
AIR (Vol 30) 1943 Lah 259 : I L R (1944) Lah 418 • 
45 P L R 259 : 210 Ind Cas 63 (DB). 


• — S. *3 (2) — Creditor failing to submit account 

Debt, if automatically discharged. 

A Debt Conciliation Board has no power to dis- 
charge a debt under S. 13 (2). If a creditor fails to 
comply with the provisions of the Act regarding the 
submission of a statement of account within the 
prescribed time, his debt will be deemed to be 
automatically discharged and no order of the Board 
is required for this purpose. A 1 R (Vol 29) 1942 Lah 
80 : 44 P L R 473 : 199 Ind Cas 562. 


S. 13 (2) — The Board is empowered to pass an 

order under sub-s. (2) of S. 13 only if a statement of 
debts is not furnished in compliance with a notice 
issued under sub-s. (1) and for no other reason. 
Where that statement had been duly furnished, the 
order passed by the Board under S. 13 (2) is ultra 
vires and the jurisdiction of the Civil Court to consi- 
der the creditor’s claim is not, therefore, barred. 
A I R (Vol 23) 1941 Lah 8 : 42 P L R 746 : 192 Ind 
Cas 702. 


with which the debtor might be concerned. Hence, 
an order passed by the Board treating the amount 
secured on a usufructuary mortgage as a “debt” and 
declaring that it has been discharged for all purposes 
and all occasions, is ultra vires of the Board, and 
Civil Courts are not debarred from entertaining the 
plea ol the mortgagee that his mortgage is not affect- 
ed by this order. A I R (Vol 27) 1940 Lah 401 : 42 
P L R 560 : I L R (194L) Lah 71 : 191 Ind Cas 
583 (FB). 

Ss. 13 (2) and 21 — Juris.liction of Board — Order 

of Board, when operates as bar to a civil suit. 

The Debt Conciliation Board is not a Board of ad- 
judication but a mere Board of Conciliation and has 
no jurisdiction to decide the disputes arising between 
the creditors inter se. It has no power to reject a 
claim as unfounded or fictitious nor to dismiss a claim 
as unproved. It is true that under sub-s. (2) of S. 13, 
every debt of which a statement is not submitted 
shall be deemed for all purposes and all occasions to 
have been duly discharged but when a claim is sub- 
mitted, all that the Board can do is to use, under 
S. 15, its best endeavours to induce the parties to 
arrive at an amicable settlement or to grant the 
debtor a certificate under S. 20 (1) in case any 
creditor does not accept a fair offer made by a debtor. 

This being so, the jurisdiction of the ordinary 
Courts to determine such matters cannot be even 
impliedly barred : 

Where a creditor has submitted ( accounts, the Board 
cannot discharge the debt on the ground that earlier 
accounts have not been submitted and a suit in a 
Civil Court is competent. AIR (Vol 26) 1939 Lah 
327 : 41 P L R 242. 

S. 13 (2), Proviso — Application for revival of 

debt — Civil Court, when has jurisdiction to hear. 

Section 13 l2), Proviso really provides for the 
case of what may be called by analogy an ex parte 
order where a creditor has not, for some reason or 
other, been duly served with the notice required 
under the Act. It is, however, the Board itself 
that has the power to hear the application for revival 
of debt. The Civil Court is granted jurisdiction to 
hear such application in the case where the old Board 
has been dissolved or has ceased to exist and a new 
Board has replaced it under the orders of the Local 
Government as otherwise the creditor would have 
no remedy. But where the old Board is existing, the 
Civil Court has no jurisdiction. AIR (Vol 26) 1939 
Lah 97 : 182 Ind Cas 694. 


Ss. 13 (2), 14, 13 — Board, if can, under S. 14, 

pass order under S. 13 (2) as penalty. 

Section 14 does not empower the Board to pass an 
order under S. 13 (2) as a penalty for failure to pro- 
duce the documents mentioned in S. L4. It is left to 
the discretion of the creditor to produce those docu- 
ments only on which he wishes to rely. If he does 
not wish to rely on a document, he need not ap- 
parently produce it at all. If a creditor does not 
produce any document that will naturally be exclud- 
ed from consideration, the Board will have to form 
Its opinion about his debts on such material as he 
places before it. The Board is a Board of conciliation 
and not of adjudication and has, therefore no power 
to adjudicate on the creditor’s claim but has only to 
endeavour to bring about an amicable settlement, if 
possible, on the basis ol the materials placed before 
it. AIR (Vol 28) 194L Lah 8 : 42 P L R 746 : 192 Ind 
Cas 702. 

S. 13 (2)— Jurisdiction of Board — Usufructuary 

mortgage. 

The jurisdiction of the Debt Conciliation Board 
under the Act is limited to dealing with such ‘debts’ 
only as are defined in the Act. They have no autho- 
rity to deal with transactions of any other kind 


S. 13' (3) — Creditor absent on first date of hear- 
ing— Power of Board to discharge his debt on ad- 
journed hearing. 

Where the creditor is absent on the first date of 
hearing but the Board adjourns the hearing, it caunot 
discharge his debt on the adjourned date for his 
absence on the first day. By adjourning the hearing, 
the Board must be deemed by implication to have 
held in favour of the creditor in regard to his absence 

on the first day. A I R (Vol 37) 1950 E P 294 : 52 
P L R 294. 

S. 13 (3) and (4) — Failure of creditor to be 

present at -hearing before Board — Absence for suffi- 
cient cause — Jurisdiction of Civil Court to enquire 
into such cause — Whether affected by creditor’s 
application to Board for revival of debt. 

lhe Civil Court can enquire into the question | 
whether a creditor has failed to be present at a 
hearing before a Debt.Conciliation Board for sufficient 
cause as contemplated by S. 13 (3) of the Punjab 
Relief of Indebtedness Act, and the creditor is entit- 
led to show that he was absent for sulficient cause 
and that therefore his debt was not discharged. 

The jurisdiction of the Civil Court is affected by 
the fact that the creditor has made an application to 
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the Board for revival of his debt under S. 13 (4) 
of the Act. If a finding has been given on the ques- 
tion of sufficiency of cause by the Board in an 
enquiry under that sub-section that finding is con- 
clusive and the civil Court cannot go behind it. AIR 
(Vol 36) 1949 E P 1 : 50 P L R 194 (FB). 

S. 13 (3)— Adjournment of proceedings by the 

Debt Conciliation Board on creditor refusing to 
accept debtor’s offer— If without jurisdiction. 

It is competent to the Debt Conciliation Board to 
adjourn the proceedings when the creditor refuses to 
accept the offer made by a debtor and it cannot be 
said that the Board Acts without jurisdiction when 
it so adjourns proceedings to enable parties to think- 
over the matter. AIR (Vol 35) 1943 E P 33 : 50 
P L R 69. 

Ss. 13 (3) and 12 (1) — Notice under S. 12 (1) — 

Failure of creditor to appear on date fixed in notice 
— Debt is not discharged. 

A notice issued under S. 12 (1) is not a notice for a 
hearing. The failure to appear, therefore, on a date 
fixed for hearing under S. 12 (1) does not bring about 
a discharge of debt under S. 13 (3). Under S. 12 (l), 
an order can be passed against the applicant debtor 
only and no order to the detriment of the creditor 
can be passed. AIR (Vol 32) 1945 Lah 309 : 47 P L R 
339 : 222 Ind Cas 295 (FB). 

S. 13 (3) and (1) * S. 14-Notice under S. 13 (1) 

not published — Creditor not complying with S. 13 (3) 
— Debt if discharged. 

If no notice is published under S. 13 (1) of the 
Punjab Relief of Indebtedness Act by the Debt Con- 
ciliation Board, the provisions of S. 14 (l) of the Act 
which specifically refers to it cannot be attracted 
and the consequences mentioned in S. 13 (3) cannot 
follow. Similarly, if no date or dates of hearing are 
fixed by the Board after every creditor has been 
called upon to submit a statement of debts under 
S. 13 (l) of the Act, his failure to appear cannot be 
penalised for the obvious reason that he was under 
no duty to appear on any ’particular date. AIR 
(Vol 33) 1946 Lah 418 : 223 Ind Cas 130. 

Ss. 13 (3), 20, 14— Refusal of creditor to agree to 

settlement — Board cannot continue proceeding — Its 
duty — Power of Board to discharge debt on credi- 
tor’s failure to produce account books. 



Where the creditor has refused to agree to any 
amicable settlement, the only course open to the 
Board is to consider whether the debtor has made a 
fair offer which the creditor ought reasonably to 
accept, and, if this is so, a certificate can be granted 
to the debtor in respect of the debt owed by him to 
the creditor. This certificate would be of some use to 
the debtor if, later on the creditor files a civil suit 
for the recovery of his debt. After the refusal of the 
ere litor to agree to any conclusion, the Bo ird has no 
right to continue the proceedings and an order passed 
subsequently under S 13 (3) discharging the debt for 
the failure of the creditor to produce certain account 
books is ultra vires. 

If a creditor alleges that he has never kept any 
bahis and that he has no bahis in his possession, it 
Cannot be said that he has failed to pro luce docu- 
ments on which he relies to support his claim. The 
mere fact that the Board is of the opinion that the 
creditor has not told the truth in this respect does 
not give the Board the power to pass an order dis- 
charging the debt, as bahis cannot be regarded as 
documents on which the creditor relies in support of 
his claim. A I R (Vol 32) 1945 Lah 223 : 221 Ind Cas 
107 (FB). 

S. 13 (3)— Discharge of mortgage-debt— Obliga- 
tion under rent d red e\ecuted by mortgagor in 
favour of mortgagee is also discharged. 

Where the mortgagor executes a rent-deed in 

13 F.Y.D./D.F. 10. 


favour of the mortgagee creditor, the obligation 
under it is discharged when the mortgage debt is dis- 
charged by an order under S. 13 (3). (1945) 47 
P L R 230. 

S. 13 (3) — (As amended by Act XII of 1910'— 

Applicability. 

Penalty provided by S. 13 (3) does not apply to 
proceedings pending ut'the time ol the enact incut ol 
the Act in 1940. A l R (Vol 31) 1944 Lah 323 : 16 
P L R 77 : 2LS Ind Cas 875 (DB). 

S. 13 (3) — Board declaring debt discharged— 

Effect. 

As soon as the Debt Conciliation Board makes an 
order declaring the debt to have been discharged, it 
becomes functus officio and has no jurisdiction to 
issue any directions to the revenue authorities, e. g., 
to sanction a redemption mutation in favour of the 
debtor mortgagor. A l R (Vol 31) 1944 Lah 127 : 2L6 
Ind Cas 260 (DB). 

S. 13 (3) and (l) and S. 14 — Amount of debt 

admitted by debtor — Document in support of claim 
by creditor filed two days late — Order discharging 
debt. 

The provisions contained in S. 13 are highly penal 
in character and must he construed strictly against 
those in whose interests they were enacted. Where 
the debt due to the creditor was admitted by the 
debtor in his petition under S. 9 and the creditor 
filed the documents in support of his claim two days 
after the statutory period, the Board has ample 
power to condone the delay and the order declaring 
the debt discharged under S- 13 (3) cannot be 
justified. A I 1\ (Vol 31) 1944 Lah 127 : 216 Ind Cas 
260 (DB). 

S. 13 (4)— Application for revival of debt can be 

made to any civil Court having jurisdiction. 

“Civil Court” in S. 13 (4) means any civil Court 
and not the principal civil Court of original jurisdic- 
tion. An application under S. 13 (4) by a creditor for 
reviving his debts may be made to any civil Court 
having jurisdiction and not necessarily to the District 
judge who is the principal civil Court of original 
jurisdiction. AIR (Vol 33) 1946 Lah 418 : 223 Ind 
Cas 130. 

S. 13 (4)— Order of civil Court granting applica- 
tion for revival of debt — Revision — Objection that 
Board had not ceased to exist at time of application 
cannot be entertained for first time — Civil P. C. 
(190S), S. 115. 

Where an application by a creditor under S. 13 (4) 
for revival of his debts is granted by a civil Court 
without any objection by the debtor, the debtor 
cannot, in revision against the order, object for the 
first time that the civil Court was incompetent to 
entertain the application as the Debt Conciliation 
Board which was competent to hear such application 
had not ceased to exist at the ti ne of the applica- 
tion. A I R (Vol 33) 1946 Lah 418 : 223 Ind Cas 130. 

_S. 14. 

_Ss. 14 and 13 — Debt supported by hundi — 

Debtor admitting debt in his application. 

Production of hundi is not essenti il. A I R (Vol 31) 
1944 Lah 126 : 215 Ind Cas 46. 

S. 14 — Existence of debt. 

. The determination of the question whether the 
decree is enforceable or not cannot determine the 
question of the existence of the debt. The fact that 
the execution of a decree is barred does not mean 
that the debt has ceased to exist. It means that the 
remedy to enforce the decree is barred. A I R (Vol 
28 1941 Lah 234 : I L R (1941) Lah 523 : 43 P L R 
383 : 198 Ind Cas 125 (FB). 

— S. 15. 

S. 15 — Duty of Board. 

It is the statutory duty of a Board to use its best 
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endeavours to bring about an amicable settlement 
between the debtor and the creditor, and it is for 
this reason that the name “Debt Conciliation Board,” 
rather than Debt Discharging Board has been given 
to it bv the statute. AIR (Vol 31) 1944 Lah 127 : 
216 Ind Cas 260 (DB). 

— S. 15A. 

S 15A— Scope and applicability. 

If the debtor applicant, under S. 9, states definitely 
that the entire debt due from him has been wiped 
out by means of repayments made by him, he cannot 
be regarded as a person who owes a debt within S. 7. 
If he adds in his application that if the Board comes 
to the conclusion that any debt is still due from him 
instalments may be fixed for the payment of such a 
debt, it does not make any difference at all' The 
applicant, by asking for instalments, does not admit 
that a debt is due from him. He merely submits that 
if the Board finds that some debt (the existence of 
which he denies) still exists, a certain mode of pay- 
ment may be prescribed. An allegation that the 
applicant was at one time a debtor but that the 
entire debt has been wiped out does not fall within 
the purview of S. 15-A. AIR (Vol 32) 1945 Lah 
223 : 221 Ind Cas 107 (FB). 

S. 15-A — Section 15-A as added in 1940 has no 

application to proceedings pending at the time the 
section came into force. A I R (Vol 31) 1944 Lah 
323 : 46 P L R 77 : 218 Ind Cas 375 (DB). 

S. 15-A — An allegation that a debt was due and 

enforceable but w-s discharged by payment is not a 
plea within the purview of S. 15-A. AIR (Vol 3 L) 
1944 Lah 323 : 46 P L R 77 : 218 Ind Cas 375 (DB). 

— S. 16. 

S. 16 — Under S. 16, the Conciliation Board has 

powers of Civil Court. AIR (Vol 25) 1938 Lah 366 : 
40 P L R 2L8 : 39 Cri L J 658 : 175 Ind Cas 797. 

— S. 17. 

S. 17 (2) — M applying for settlement of his debt 

— Ilis brothers also subsequently becoming parties to 
proceedings — Settlement arrived at duly signed by 
M, his brothers and creditor and authenticated by 
Board under S. 17 (2) — Creditor putting it in Civil 
Court for execution — Decree to the effect that debt 
would be liquidated by farm of property for 12 years 
— Held, that brothers of M could join proceedings — 
Decree did not require registration — Executing Court 
was bound to execute decree as its own decree. AIR 
(Vol 25) 1938 Lah 685 : 178 Ind Cas 760, Reversed • 
AIR (Vol 26) 1939 Lah 42 : 41 P L R 238 : 182 Ind 
Cas 333 (DB). 

—S. 19. 

S. 19 — Words “second application” mean “a 

second application by debtor.” 

Section 19 is aimed at the debtor and is enacted to 
prevent abuse of the provisions of the Act by debtors 
and undue harassment of creditors. Hence the words 
‘second application’ in S. 19 should be construed as 
meaning a second application by the debtor. 

If a debtor makes an application and thereafter a 
creditor makes an application, it may be regarded as 
the second application for conciliation but it is cer- 
tainly the first application made by the creditor. 
A I R (Vol 32) 1945 Lah 194 : 47 P L R 154 : 222 
Ind Cas 271 (DB). 

S 19 — Second application. 

In order to preclude a second application for conci- 
liation, the first application must have been made by 
the debtor alone. Once such an application is made 
and disposed of, no Board can entertain a second 
application whether by debtor or by creditor within 
two years from the date of disposal of the first appli- 
cation. A 1 R (Vol 31) 1944 Lah 308 : 46 P L R 189. 

S. 19 — Sub-mortgagee by way of absolute assign- 


ment of debt is, but sub-mortgagee by way of further 
mortgage is not a creditor of mortgagor for purposes 
of Act. A I R (Vol 29) 1942 Lah 80 : 44 P L R 473 : 
199 Ind Cas 562. 

— S. 20 

Ss. 20 and 21 (b) — One of judgment-debtors 

applying for conciliation and obtaining certificate 
under S. 20 — Other judgmrnt-debtor not party 
to p occeding — Decree holder’s right to proceed 
against latter judgment-debtor is not taken away. 

A judgment-debtor who is not a party to the pro- 
ceeding before the Debt Conciliation Board cannot 
take advantage of an order granting a certificate 
under S. 20, passed in favour of his joint judgment- 
debtor. In such a case, the decree becomes inexe- 
cutable not as a whole but qua the judgment-debtor 
in whose favour the order is passed. The decree- 
holder’s right to proceed against the other judgment- 
debtor is not taken away. AIR (Vol 33) 1946 Lah 
267 : 222 Ind Cas 133. 

S. 20 (2) and (4) — Applicability. 

Sub-section (4) applies to the case of a decree which 
though obtained before the certification under S. 21 
w’as sought to be executed for the first time after it. 
It has no application to the execution application 
which was pending at the time of certification. Such 
a case is covered by sub-s. (2) of S. 20. The words 
“or takes out execution proceedings” in sub-s. (2) 
are quite distinct from the words “creditor applies 
for execution” in sub-s. (4) and they both must nave 
been intended to convey different meanings, and the 
consequences mentioned in sub-s. (2) would alone 
follow, i. e., no costs o! the proceedings or interest 
after the date of certification would be allowed. 
AIR (Vol 34) 1947 Lah 182 : 225 Ind Cas 638. 

S. 20 (3) — Execution of decree obtained before 

certification is not barred by S. 20 (3). AIR (Vol 27) 
1940 Lah 163 : 42 P L R 108 (2) : 183 Ind Cas 113. 

S. 20 (4) — Applicability — Application for execu- 
tion pending before Civil Court. 

S. 20 (4) of the Punjab Relief of Indebtedness Act 
cannot apply to an application for execution which is 
pending before the Civil Court at the time when the 
application is made to the Board for conciliation. 
AIR (Vol 34) 1947 Lah 36 : 228 Ind Cas 607. 

— S. 20A 

S. 20A — Scope and effect — Decision of Board — 

How far final — Jurisdiction of Civil Court. 

Before an order passed by a Board can have the 
effect given to it by S. 20A of the Punjab Relief of 
Indebtedness Act, it must be shown to be an order 
passed in proceedings, sanctioned by the Act. If the 
proceedings during the course of which the order 
was passed weie themselves not warranted by the 
Act, and if, under the provisions of the Act, the 
Board had no jurisdiction to take cognizance of those 
proceedings, the order cannot be said to be one 
passed in any proceedings under the Act and cannot 
consequently, attract the application of the section. 

h is well settled that whenever the question arises 
whether the Court of special jurisdiction has or has 
not jurisdiction to try a particular cause the Court of 
general jurisdiction is always the final authority as to 
whether or not the cause is within the special juris* 
dirtion of the special Tribunal. The Court of Special 
jurisdiction may, no doubt try the question whether 
a particular cause does or does not fall within its 
jurisdiction. However, from this it does not follow 
that a Court can merely by a wrong exercise of dis- 
cretion or by a wrong construction of law confer 
jurisdiction upon itself to try a cause. 

When the question arises as between the special 
Court and the Court of general jurisdiction as to 
whether a cause is within the jurisdiction of the 
spscial Court the decision of the Court of general 
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jurisdiction must override the decision of the Court 
of special jurisdiction. Accordingly it is open to the 
Civil Court to enquire into the question whether a 
decision given by the Board as to the petitioner being 
a debtor within the meaning of S. 9 of the Act has 
been given in proceedings which it has jurisdiction 
to entertain, and if it finds that the Board does not 
possess such jurisdiction it cannot be bound by such 
decision despite the provisions of S 20A. 

Even in proceedings which may otherwise be re- 
garded as properly constituted proceedings under the 
Act, the only effect of S. 20A is to make the Board 
the final judge as to whether an admitted or proved 
loan or liability falls within the definition of “debt” 
as contained in S. 7 (l) of the Act and whether a 
person admitted or proved to be owning a debt 
possesses the qualifications mentioned in Cls. (i) and 
(ii) of sub-s. (2) of the aforesaid section. No finality 
however attaches to the decision of the Board where 
the dispute is as to whether a person had incurred a 
loan or liability or otherwise owed a debt as defined 
in the Act. AIR (Vol 36) 1949 E P 27. 

S. 20A— Decision of Board that person is debtor 

—Jurisdiction of Court to adjudicate on nature of 
transaction— If barred. 

A decision by a Board that a person is a debtor 
will not necessarily involve a decision that every 
debt alleged, during the course of the proceedings, 
to be owed by him is in fact so owed or that it fulfils 
the requirements of S. 7 (1) of the Relief of Indebted- 
ness Act, and the Civil Court is not precluded by 
S. 20 A of the Act from adjudicating on such questions . 
AIR (Vol 34) 1947 Lah 240 : 48 P L R 42L : 227 Ind 
Cas 241 (DB). 

S. 20A— Decision of Board regarding liability of 

debtor — If final. 

Under S. 20A of the Relief of Indebtedness Act, 
it is only the decision of the Board regarding the 
nature of a loan or liability (i. e.) whether the loan 
or liability is of the nature contemplated by S. 7 (1) 
of the Act, that has been made final and conclusive. 
Where the question is whether there is any liability 
resting on the so-called debtor in respect of a parti- 
cular transaction the decision of the Board on such 
question will not attract the application of S. 20 A. 
AIR (Vol 34) 1947 Lah 240 : 48 P L R 42L : 227 lnd 
Cas 241 (DB). 

S. 20A — Applicability-Matters not decided by 

Board— Analogy of constructive res judicata. 

Section 20A of the Relief of Indebtedness Act gives 
finality to an actual decision by the Board and its 
operation cannot be extended, on the analogy or 
constructive res judicata, to matters not in fact ad- 
judicated upon or decided by the Board, even though 
the failure to adjudicate or decide may be due to any 
default on the part of the person against whom the 
section is invoked. AIR (Vol 34) 1947 Lah 240 : 
48 P L R 421 : 227 Ind Cas 241 (DB). 

S. 20A— Applicability. 

A decision of the Board that a person is a debtor 
will not necessarily involve a decision that every 
debt alleged, during the course of the proceeding-;, to 
be owed by him is in fact so owed or that it fulfils 
the requirements of S. 7 (L). The decisiori as to the 
person being a debtor cannot, therefore, by any stretch 
of imagination be regarded as sufficient to attract the 
application of S. 20A. ALR (Vol 34) 1947 Lah 240 : 
48 P L R 421 (DB). 

S. 20A— Inference that debt was for trade cannot 

necessarily be drawn because hundi is executed for 
debt. AIR (Vol 3L) 1944 Lah 126 : 215 lnd Cas 46. 

S. 20A— S. 20A is not retrospective. AIR (Vol 30) 

1943 Lah 265 ; 45 P L R 284 : 210 Iud Cas 262. 


-S. 21 

S. 21 — Order of Board — Interference by Civil 

Court. 

The Debt Conciliation Board is a tribunal of spe- 
cial jurisdiction and its powers are limited bv the 
statute under which it was created. Such tribunal 
must act within its powers and so long as it does so, 
its orders— whether right or wrong — cannot be chal- 
lenged except in the manner and to the extent pres- 
cribed by the statute and the Courts ( f ordinary 
jurisdiction cannot question them. But where its 
actions are in excess, or in contravention of the 
powers conferred on it, they are ultra vires. In a suit 
challenging any order ol the Board, the Civil Court 
has first to decide whether the Board has acted 
within, or in exercise of, its statutory powers. If it 
finds that it acted within its powers, the suit must 
be dismissed forthwith. If, however, order is ultra 
vires, the Court must adjudicate on the merits and 
grant relief accordingly. AIR (Vol 32) 1945 Lah 223 : 
221 Ind Cas 107 (FB). 

S. 21— Mortgage-debt discharged under S. 13 (3) 

— Suit on rent deed executed by mortgagor in favour 
of mortgagee — Legality and correctness of Board’s 
order, if can be questioned. 

In a case based upon a rent deed executed by the 
mortgagor in favour of the mortgagee, the correct- 
ness of the decision of the Debt Conciliation Board 
discharging the mortgage-debt under S 13(3), cannot 
be questioned, even though its legality may be, 
though S. 21 does not in terms constitute a bar. The 
Court is not a Court of appeal against the decision of 
the Board. (1945) 47 P L R 280. 

S. 21 Obiter — Section 21 of the Act only debars 

a Civil Court from taking cognizance of certain 
classes of suits, and n Civil Court can take cognis- 
ance of a plea of lack of inherent jurisdiction in the 
Board to pass a certain order. A 1 R (Vol 25) 1938 
Lah 685 : 40 P L R 567 : 178 Ind Cas 760. 

S. 21 — Applicability. 

Application by judgment-debtor under S. 9 — Suit 
by decree-holder that claims of alleged creditors are 
fictitious and for injunction restraining them from 
proving and recovering their claims before Board : 

Held, that these reliefs did not attack the procedure 
of the Board or the legality of the agreement arrived 
at under S. 17 and were, therefore, not covered by 
the express prohibition contained in S. 21. AIR 
(Vol 25) 1938 Lah 14 : 39 P L R 891 : 175 fnd Cas 
686 (DB). 

S. 21 (b) — Certificate granted to one of judg- 

inent-debtois — Decree, if executable against the 
other. 

A judgment- debtor who had not applied for conci- 
liation and who was not a party to the proceedings, 
cannot take advantage of a certificate granted in 
favour of his joint judgment-debtor. The obvious 
interpretation of S. 21 (b) of the Punjab Relief of 
Indebtedness Act is that the decree would he inexe- 
cutable, not as a whole, but qua the person in whose 
favour the certificate has been granted. The decree- 
holder’s right to proceed against the other judgment- 
debtor is not taken away. AIR (Vol 33) 1946 Lah 267: 
222 Ind Cas 138 

S. 21 (c) — Clause (c) of S. 21 refers to suits to 

recover a “debt,” it has no applicability to suits 
relating to transactions like a “usulructuary mortage” 
which tloes not create a “debt” as defined in the Act. 
AIR (Vol 27) 1940 Lah 401 : 42 PL R 560 : ILR 
(1941) Lah 71 : 191 lnd Cas 533 (FB). 

_S. 22. 

S 22 — Order of Board fining party for con- 
tempt of Court comm. Led before it — Order, if can 
be revised. 
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Section 22 of the Act refers only to orders passed 
in pursuance of the Act and does not alter the Crimi- 
nal P. C. If, therefore, a Conciliation Board constitu- 
ted under the Act takes proceedings against a party 
under S. 480, Criminal P. C. for contempt of Court 
and fines such party under S 228, I. P. C-, its order is 
open to revision. Section 4S6 of that Code allows an 
appeal from an order under S. 480 to the Court to 
which such decrees or orders are ordinarily appeal- 
able. As ordinarily there is no appeal, this section, 
therefore, has no application. But S. 439 of the Code 
enables the High Court to exercise any of the powers 
conferred on a Court of Appeal and hence the order 
can he revised. AIR (Vol 251 1938 L.ah 366: 40 P L R 
218 : 39 Cr L J 658 : 175 Ind Cas 797. 

— S. 25. 

Ss. 25 and 9 — Application before Board not per- 
mitted by S. 9 — Order by executing Court suspend- 
ing proceedings on notice from Board — If justified. 

Where the application made before the Board is 
not an application permitted or contemplated by S. 9 
of the Punjab Belief of Indebtedness Act, S. 25 of 
the Act is inapplicable and an order made by the 
executing Court suspending the proceedings for the 
execution of the decree on notice received from the 
Board is not justified. AIR (Vol 36) 1949 E P 27. 

S. 25 — Scope — Suit by mortgagee for possession 

of mortgaged property and also for money decree — 
Enqu ry into former relief — If also barred. 

S. 25 of the Punjab Relief of Indebtedness Act only 
bars suits or other proceedings brought for the 
recovery of any debt if an application in respect of 
such debt has been made to the Board. It does not 
deal with other reliefs such as the possession of the 
property which may be claimed by a plaintiff in a 
civil suit. If, therefore, a mortgagee sues for the 
possession of the mortgaged property and also for a 
money decree by way of alternative relief, the Court 
can proceed with the suit so far as the claim for 
possession is concerned. AIR (Vol 35) 1948 Lah 32 : 
49PLR 211. 

S. 25 — Stay of suit — Debt Conciliation Board 

since abolished and not revived — Suit, if may be 
proceeded with. 

Where after a suit is stayed under S. 25 of the 
Punjab Relief of Indebtedness Act on receipt of a 
notice from a Debt Conciliation Board, the Board is 
abolished and in spite of the lapse of over a year no 
other Board is brought into existence by the Provin- 
cial Government the suit should be allowed to be 
proceeded with. AIR (Vol 33) 1946 Lah 64 : 222 Ind 
Cas 13. 

S. 25 — Lahore High Court executing order of 

Liquidation Judge is Civil Court. 

Where the Lahore High Court is executing orders 
of a Liquidation Judge, it is acting purely as an exe- 
cuting Court. It derives its jurisdiction to execute the 
orders from the Civil P. 3., and as an executing 
Court, it is clearly a Civil Court, whatever it might 
be when exercising jurisdiction in winding up and 
therefore, a notice from the Debt Conciliation Board 
in a proper ca~e would have the effect of stay ing such 
proceedings in that Court. AIR (Vol 31) 1944 Lah 
414 : 46 P L R 311 : 216 Ind Cas 219 (FB). 

S. 25 — Validity of notice. 

A notice under S. 25 is valid even if the application 
nnder S. 11, Was not strictly in accordance with the 
terms of S. 11 AIR (Vol 31) 1944 Lah 414: 46 P L R 
311 : 216 Ind Cas 219 (FB). 

S. 25 — Applicability. 

Pay order against contributories under Companies 
Act is a debt and therefore, S. 25 would apply. AIR 
(Vol 31) 1944 Lah 414 : 46 P L R 311 : 216 Ind Cas 
219 (FB). 


S. 25 — Notice for stay. 

Board issuing notice for stay of execution — Civil 
Court can consider whether the Board had jurisdic- 
tion to issue notice. AIR (Vol 31) 1944 Lah 325 : 40 
P L R 193 : 218 Ind Cas 462 (DB). 

S. 25— Notice for stay after sale. 

Board is competent to stay execution after sale but 
before confirmation of judgment-debtor’s property. 
AIR (Vol 31) 1944 Lah 325 : 46 P L R 193 : 218 Ind 
Cas 462 (DB). 

S. 25 — Mortgage decree — Sale in execution of — 

Notice under S. 25 aftersale but before confirmation 
— Executing Court has no jurisdiction to stay confir- 
mation of sale. AIR (Vol 30) 1943 Lah 97 : 45 P L R 
117 : 207 Ind Cas 95. 

S. 25 — The Civil Court has full power to hold 

that the order of the Debt Conciliation Board was 
without jurisdiction and, if it does so hold, should 
ignore it. AIR (Vol 29) 1942 Lah 87 : 44 P L R 80 : 
19 9 Ind Cas 700 (DB). 

S. 25 — When an intimation under S. 25 to stay 

proceedings is issued to Civil Court, the Court can 
consider nature of debts mentioned in application to 
Debt Conciliation Board and whether their value 
exceeds Board’s pecuniary jurisdiction. When the 
Civil Court finds debts exceeding or outside Board's 
jurisdiction, it can ignore intimation. AIR 1938 Lah 
702 : 181 Ind Cas 743, Overruled. AIR (Vol 28) 1941 
Lah 234 : I L R (1941) Lah 524 : 43 P L R 383 : 198 
Ind Cas 125 (FB). 

S. 25 — Insolvency Court, if a Civil Court. 

An Insolvency Court is a Civil Court for the pur- 
pose of S. 25 and consequently, where an application 
is made by the debtor to a Board, an Insolvency 
Court is bound to stay proceedings of an insolvency 
application in respect of the same debt for the settle- 
ment of which an application is made to the Board. 
AIR (Vol 25) 1938 Lah 195 : 49 PLR 490: ILR (1938) 
Lah 336 : 177 Ind Cas 135 (DB). 

S. 25 — Construction. 

The words “in respect of any such debt” in S. 25, 
mean in respect of any debt for the settlement of 
which application has been made to the Board. The 
insolvency application comes within the meaning of 
‘‘other proceeding pending before a Civil Court in 
respect of any such debt.” Consequently, when an 
application is made to the Board under S. 9 and this 
is brought to the Insolvency Judge, under S. 25, the 
proceedings before the Insolvency Court should be 
suspended. AIR (Vol 24) 1937 Lah 861 : 39 PLR 
756 : 170 Ind Cas 33 (DB). 

S. 25— Appeal against adjudication as insolvent. 

A proceeding is a matter which proceeds or is going 
on, and ‘‘proceedings” in S. 25, include an appeal 
against adjudication as an insolvent. AIR (Vol 24) 
1937 Lah 680 : 39 P L R 318 : ILR (1938) Lah 120 : 
173 Ind Cas 748. 

— S. 26 

S. 26— Extension of limitation. 

1 he mere fact that the decision of the Board is 
that the application is incompetent or otherwise does 
not affect the question of the extension of the limita- 
tion under S. 26. AIR (Vol 27) 1940 Lah 447: 42 PLR 
598 : ILR (1941) Lah 647 : 191 Ind Cas 164 (DB). 

S. 26 — Competency of application — Extension 

of limitation. 

In order to decide whether an application is or is 
not competent, and whether it comes or does not 
come within the jurisdiction of the B oard, as deter- 
mined by the provisions of the Act, a proceeding 
before the Board is necessary and the mere fact that 
the decision of the Borrd is that the application is 
incompetent or otherwise, cannot affect the question 
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of the extension of limitation under S. 26. AIR 
(Vol 25) 1938 Lah 780 : 179 lnd Cas 468. 

-S. 30. 

Ss. 30, 17 and 9 — Parties arriving at an agree- 
ment before the Board — Board passing order on 
August 24, 1939 under S. 17 — Procedure laid down 
in S. 30 (1) is not applicable — S. 30 (3) as well is 
inapplicable — Agreement has fofee of a decree but 
is neither a decree under S. 30 nor a decree in suit. 

The procedure laid down in sub-cl. (3) of S 30 is 
limited to proceedings concluded on or alter October 
15, 1939. Similarly, S. 30, sub-cl. (1) is wholly inap- 
plicable to agreements arrived at before a Debt 
Conciliation Board under the provisions of S. 17. No 
doubt an agreement arrived at by the Board takes 
effect as if it were a decree of a Civil Court, but the 
mere fact that the agreement has been given the force 
of a decree does not alter its very nature. For pur- 
poses of execution, that agreement has been given 
the force of -a decree, but it is obvious that it is not a 
decree in a suit. Section 30, sub-cl (1) clearly con- 
templates a decree passed in a suit. The agreement 
mentioned in S. 17 is not a decree in a suit. The pro- 
visions of S. 30 sub-cl. (1) are inapplicable. 1 he 
proceedings before a Debt Conciliation Board are not 
in the nature of a suit and the agreement made in 
those proceedings is not really a decree in the sense 
in which that word has been used in S. 30. The ap- 
plication presented by the judgment-debtor under 
the provisions of S. 30 to the executing Court during 
the pendency of the execution of the order of the 
Board made on August 24, 1939, is hence, not main- 
tainable. A I R (Vol 32) 1945 Lah 180 : 47 P L R 53: 
222 lnd Cas 17. 

S. 30 — (As amended in 1940) — “This Act” in 

S. 30 (l) means Act of 1934. 

The words “this Act” in sub-s. (1) of S. 30 were 
meant to refer to the original Act of 1934 and not to 
the Amending Act of 1940. AIR (Vol 32) 1945 Lah 
33: 40 P L R 374: 219 lnd Cas 153. 

S. 30 — (As amended in 1940) -Decree— Objec- 
tion, if can be raised. . 

The mere omission to raise the objection during 
the trial stage would not debar a person from raising 
that objection after the decree had been passed 
against him. It is, therefore, entirely immaterial 
whether the decree had been passed after a contest 
or on the basis of a compromise. AIR (Vol 32) I94o 
Lah 33: 46 P L R 374: 219 lnd Cas 153. 

S. 30 -Effect of amendment in 1940. 

Sub-section (1) of S. 30 as amended in 1940 is now 
a part of the Relief of Indebtedness Act and the 
effect of its incorporation in the Act is that the words 
“commencement of this Act” mean commencement 
of the Act of 1934. This interpretation no doubt 
affects decrees passed in suits instituted between April 
8, 1935, (when the original Act came into force) and 
October 5, 1940; but the Amending Act is professedly 
retrospective and the Legislature clearly intended a 
revision of pre-existing decrees which had been passed 
in respect of debts (as defined in the Act) advanced 
before April 8, 1935, but which had not been com- 
pletely executed before the coming into operation of 
the Amending Act. 

Hence, where the debt in respect of which the 
decree was passed had been advanced in 1923 and 
the suit had been brought on February 14, 1936, the 
debt is covered by sub-s. (1) ol S. 30 as amended 
and the judgment-debtor is entitled to file an ap- 
plication under S. 30 (3). AIR (Vol 29) 1912 Lah 254: 
44 P L R 399: I L R (1943) Lah 579: 202 lnd Cas 433 
(DB). 

S. 30— Capacity or status of applicant— Enquiry. 

In an application under S. 30, it is not necessary 
that proof of the capacity or status of the applicant 


to make the application be apparent on the applica- 
tion or on the record of the case itself. If his capacity 
to make the application is challenged by the opposite 
party, an issue should be framed on the point and 
the parties given opportunity to produce evidence. 

A I R (Vol 28) 1941 Lah 380 : 43 P L R 531 : 1 L ll 
(1942) Lah 149: 198 lnd Cas 207 (FB). 

S 30 - Essentials to be proved by applicant. 

The applicant under S. 30 has to show whether he 
is a “debtor” and the decree is in respect of a 
“debt,” as defined in S 7. A 1 R (Vol 28) 1941 Lah 
364 : -13 P L R 157 : I L R (1942) Lah 199 : 197 Inc? 
Cas 353 (DB). 

S. 30— Court-fee. 

An application under S. 30 of the Act or under S. 
Usurious Loans Act, is not one for review on which 
ad valorem court-lec is payable; it is a miscellaneous 
application on which a fee of R •. 2 only is required 
to be paid. A I R (Vol 28) 19-11 Lah 361 : 4 11 L LI 
457: 1 L R (1942) Lah 199: 197 lnd Cas 35 3 (DB). 

S. 30 (1)— Word “decree” meaning of. 

The word “decree” in S. 30 (1) has no reference to 
future interest. Accordingly, in applying the rule ol 
“damdupat” as laid down in S. 30 (L) the future in- 
terest allowed on the decree is not to be taken into 
consideration at all. A I R (Vol 31) 1944 Lah 422 : 46 
P L R 270: 217 lnd Cas 327 (DB). 

— S. 34. 

S. 34 — Debtor claiming Privilege under S. 34 

must prove that he is debtor within S. 7. AIR (Vol 
31) 1944 Lah 4S0: 218 lnd Cas 433. 

S- 34 — Section 34 is intended to have a retros- 
pective effect on existing rights. Further, when the 
powers of a Court to order arrest are taken away 
from a particular date, it is really not a question of 
giving the section any retrospective effect. A I U 
(Vol 31) 1944 Lah 480: 218 lnd Cas 433. 

S. 34— Applicability. 

An objection that the judgment-debtor being a 
debtor within S. 7 and immune from arrest under 
S. 34 involves a question of fact and cannot be raised 
for first time in appeal. AIR (Vol 30) 1943 Lah 166: 
45 P L R 173: 209 lnd Cas 609. 

S. 34— Circumstances bringing judgment-debtor 

under S 34 must be established by decree-holder — 
Shifting of onus — Warrant of arrest without allow- 
ing opportunity to judgment -debtor to give hi* 
reasons for non-payment — Legality. 

Under S. 34, a duty is, in the first instance, cast 
upon the decree-holder to bring circumstances on the 
record from which the Court may he in a position to 
draw its own inference as to the conditions laid 
down in the substantive part of the section. This 
burden may possibly be discharged by the admission 
of the judgment-debtor that he owns some money or 
by other unimpeachable evidence that he owns it but 
this will not be conclusive. It Will merely shilt the 
onus on to the judgment-debtor to prove his immu- 
nity from arrest. Once it is proved that the judgment- 
debtor had property available for discharging his 
debts after being called upon to pay them, the onus 
falls back upon him to prove some ju>t cause for not 
• having discharged them, and if he offers no explana- 
tion, the Court can legally conclude that he has, 
without just cause, contumaciously refused to pay 
the amount of the decree in whole or in parL 
Where, however, the Court issues a warrant of arrest 
without going into the question of contumacy or just 
cause and without giving any opportunity to the 
judgment- debtor to give his reasons for not paying 
the amount, the warrant of arrest so issued is illegal. 
A I K (Vol 25) 1938 Lah 211 : 1 L R (1938) Lah 164 : 
40 P L R 486: 181 lnd Cas 109 (DB). 
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S. 34 — S. 34, whether limited to agriculturists. 

Chapter \ 111 in which S. 34 tails, is headed Mis- 
cellaneous Amendments ot the Civil Law. The second 
proviso to the section appears to relate only to 
agricultural land but its otner provisions are not so 
limited. Alb (Vol 23) 1936 Lah 843: 39 PLUS: 161 
Ind Cas 960. 


S. 34— Scope of — Conditions necessary for opera- 
tion of S. 34. 

There is nothing in S. 34 about the date of issue of 
the warrant. What the section says is that after 
April 19, 1935, the date of coming into force of the 
Act, no judgment-debtor shall be liable to arrest 
unless the necessary conditions are fulfilled. If the 
conditions ot the section are satisfied, the decree- 
holders can move the Court for his arrest and a 
warrant of arrest can issue if the Court comes to the 
necessary finding. 

Where a warrant of arrest was ordered to issue on 
March 27, 1935, but was not served up to April 19, 
1935, the date of coming into force of the Punjab 
Relief of Indebtedness Act and it was contended that 
under S. 34 of the Act, the warrant could no longer 
be executed: 

Held, that S. 34 did not mention anything about 
the date ol issue of warrant and arrest could be order- 
ed if the necessary conditions were fulfilled. AIR 
(Vol 23) 1936 Lah 150: 160 Ind Cas 804. 

— S. 35. 

S. 35 — (As amended by Act VI of 1942) — Re- 
trospective effect. 

Where in execution of decree, property was attach- 
ed before but not sold until after S. 35 as amended 
by Act VI of 1942, exempting it from attachment or 
sale came into force the property can be sold sub- 
sequently because S. 35 as amended is not retros- 
pective and does not apply to such a case. AIR 
(Vol 31) 1944 Lah 129: 46 P L R 75: 214 Ind Cas 329 
(DB). 


S. 35 — (As amended by Act XII of 1940) — Section 

is not retrospective. AIR (Vol 30) 1943 Lah 268: 1LR 
(1944) Lah 379: 45 P L R 432: 211 Ind Cas 291 (FB). 


S.35 — (As amended by Act XII of 1940) — Section 

is not retrospective and does not apply to execution 
proceedings pending at the time the Act came into 
force where attachment had already been effected 
before the Act. AIR (Vol 24) 1937 Lah 560 : 170 Ind 
Cas 388, Overruled. AIR (Vol 30) 1943 Lah 170 :ILR 
(1943) Lah 646: 45 P L R 265: 208 Ind Cas 315 (FB). 


S. 35 — Home let out— Onus. 


The house of an agriculturist judgment-debtor is 
exempt under S. 31 unless it has been let out on rent 
for a period of a year or more. The mere negative 
form of S. 35 would not shift the onus from the judg- 
ment-debtor. Even if it did do so, still once it is 
proved that the property had been let on rent, the 
period for which it had been rented being a mattei 
specifically within the knowledge of the judgment- 
debtor, the onus would lie on him to show the length 
of the period. A I R (Vol 28) 1941 Lah 28 : 43 P L fl 
352 : 193 Ind Cas 312 (DB). 


• S. 35 — Construction. 

The words “for a period of a year or more” in 
S. 35 only qualify the words “left vacant”. A I R 
(Vol 28 1 1941 Lah 28 : 43 P L R 452 : 193 Ind Cas 
312 (DB). 


-S. 35— The onus to prove the qualification pre- 
scribed by S. 35 is on the judgment-debtor when he 
has special knowledge of the facts. AIR (Vol 26) 1939 
Lah 503. 

S.35 — Judgment-debtor belonging to agricul- 
tural tribe but not cultivating land himself. 

Where the judgment- debtor, though belonging to 
an agricultural tribe and owning some land does not 


cultivate the land himself, he is not an agriculturist 
within the meaning of S. 60, Civil P. C., and he is 
not entitled to the benefit of S. 35. AIR (Vol 24) 
1937 Lah 287 : 173 Ind Cas 497. 

S. 35— Exemption from attachment. 

Kothas in Lahore Cantonment not used for agricul- 
tural purposes but owned by an agriculturist having 
no land in Lahore District are not exempt from 
attachment under S. 35. AIR (Vol 24) 1937 Lah 113 : 
171 Ind Cas 932. 

S. 35 — Applicability. 

Where there has been a compromise between the 
parties, S. 35 does not apply. AIR (Vol 24) 1937 Lah 
100 : 171 Ind Cas 418. 

S. 35 — Objection in appeal. 

The question that the objections by the judgment 
debtor that the property attached is not liable to 
attachment and sale in view of S. 35 cannot be raised 
in appeal. AIR (Vol 23) 1936 Lah 574 : 164 Ind Cas 
225. 

— S. 36. 

S. 36 — Payment or adjustment out of Court — 

Duty of Court. 

Where a judgment-debtor pleads in execution of 
the decree, a payment or adjustment in whole or in 
part out of Court, the executing Court must go into 
the question although the judgment-debtor has not 
taken advantage of the permission given to him by 
O. 21, R. 2 (2), Civil P. C., to apply to the Court to 
issue a notice to the decree-holder for certification. 

Consequently, even where the limitation for having 
the adjustment certified had already expired before 
coming into force of Relief of Indebtedness Act, the 
Court can give effect to this adjustment. AIR 
(Vol 25) 1938 Lah 602:40 P L R 264:181 Ind Cas 243. 

S. 36 — Effect of amendment of O. 21, R. 2, 

Civil P. C. 

Under O. 21, R. 2, Civil P. C., as amended by 
S. 36 of the Punjab Act VII of 1934 by repealing sub- 
r. (3), an executing Court must go into tne question 
of payment made by the judgment-debtor out of 
Court when he raises such objection in execution 
proceedings. The question relates to the discharge 
of the decree although he has not taken advantage 
of the permission given to him by sub-r. (2). AIR 
(Vol 25) 1938 Lah 126 : 40 P L R 14 : I L R (1938) 
Lah 264 : 177 Ind Cas 487 (DB). 

S. 36 — Retrospective effect. 

The question of payment, although raised before 
the passing of the Act, must be decided by the exe- 
cuting Court if it is pending at the time of the pass- 
ing of the Act. Section 36 has a retrospective effect. 
The general principle is. alterations in procedure are 
always retrospective unless there be some good 
reason against it. The repealing of sub-r. (3) is 
merely an alteration in the procedure. AIR (Vol 25) 
1933 Lah 126 : 40 P L R 14 : I L R (1938) Lah 264 *• 
177 Ind Cas 487 (DB). 

— S. 51. 

— — -S. 51, Proviso, cl. (a) (ii) — Order for detention 
of judgment* debtor in civil prison, when can be 
passed. 

Unless a decree-holder establishes what is required 
to be established under the proviso to S. 51, no order 
for detention in the civil prison can be made against 
any judgment-debtor. 

Even if the alienations are made by the judgment- 
debtor after the institution of the suit against him, 
they do not come within the ambit of sub-cl. (ii) of 
cl. (a) of the Proviso, when they do not appear to 
have been effected with the object of obstructing or 
delaying the execution of the decree. Similarly, 
where it is found as a fact in certain proceedings 
against judgment-debtor at the instance of the 
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decree-holder that the judgment-debtor was possess- 
ed of sufficient property otherwise to satisfy the 
decree, sub-cl. (ii) of cl. (a) will not come into play 
at all. AIR (Vol 26) 1939 Lah 23.: 41 P L R 164 : 132 
Ind Cas 383. 

-S. 60. 

S. 60 -Objection to attachment and sale, stage 

for— Revision. 

The question that the objection bv the judgment 
debtor that the property attached^ is _not liable to 
attachment and sale in view ol S. 35 cannot be 
raised in appeal and that the attachment had taken 
place before the Act came into operation, has no 
Force provided the objection be raised before the sale 
of the property. Where therefore, the Court, on such 
objections being raised refuses to apply the provi- 
sions of Act, it fails to exercise jurisdiction vested in 
it by law and its order is open to revision. AIR 
(Vol 23) 1936 Lah 574 : 164 Ind Cas 225. 

PUNJAB RENT RESTRICTION ACT, 1941 
See Punjab Urban Rent Restriction Act (10 of 1941). 

PUNJAB RESTITUTION OF MORTGAGED LANDS 
ACT (4 of 1938). 

If ultra \ires the Punjab Legislature — “Pasture” 

if agricultural land. 

The Punjab Restitution of Mortgaged Lands Act, 
the main purpose of which is to give relief to mort- 
gagors by enabling them to obtain restitution of the 
mortgaged lands on terms less onerous than the mort- 
gage deeds require, fall within the powers given to 
the Province by items 2 and 21 of List II without 
any necessity to invoke any powers from the Concur- 
rent List, List III. Though mortgages are not specifi- 
cally referred to in the Constitution, mortgages of 
land would, as a matter of construction, properly fall 
under item 21 in so far as they are mortgages of land 
though in certain aspects they include elements of 
transfer of property and of contract. But they form a 
type of transaction which may properly be regarded 
as sui generis, incidental to land and included within 
item 21 except in so far as they fall within items 8 
and 10 of List III which again contain an exception 
in the case of agricultural land. So far as land at 
least is concerned, item 21 would include mortgages 
as an incidental and ancillary subject. The impugned 
Act is limited to agricultural land and the addition of 
the word “pasture” in S. 3 of the Act does not 
extend the scope of the Act beyond agriculture as 
“pasture” is certainly “land” within item 21 of List 
II. In any case it is sufficiently allied to agriculture 
generally to be treated as a species of agricultural 
land. AIR (Vol 34l 1947 P C 72 : 1947 F L J 28 : 74 
I A 12 : 229 Ind Cas 577 : 1947 M W N 251 : 13 B R 
405 : 51 Cal W N 523 : 49 Bom L R 516 : 60 L W 
416 : 1947 A L J 382 : (1947) 2 M L J 1. 

Act, if ultra vires. . 

It cannot be said that Punjab Restitution of Mort- 
gaged Lands Act, IV of 1938. prohibited persons ot a 
particular descent (communities classed as non-agri- 
cultural) from holding property when under the pro- 
visions of the Act, agriculturist mortgagees, though 
they may be fewer in number, are as much liable to 
be dispossessed by order of the Collector as non- 
agriculturist mortgagees. Hence the Punjab Act can- 
not be impeached on this ground. AIR (Vol 29) 
1942 F C 27 : 23 P L T 502 : 1942 M W N 403 : 46 
C W N F C 61 : ILR (1942) Kar (FC) 40 Sup : 44 P L 
R 437 : I L R (1942) Lah 623 : 8 B R 695 : 55 L W 
484 : 1942 F C R 53 : 200 Ind Cas 198. 

—Scope— Whether takes away rights under Ss. 69, 
70, Contract Act — Whether repugnant to Limitation 
and Transfer of Property Acts. 

The Act does not clearly or in terms take away any 
rights which a mortgagee may have under Ss. 69 and 
70 of the Contract Act and no particular provision in 


S02 


the Act can accordingly be said to be repugnant to 
those provisions of the Contract Act. 

There is no provision in the Act which conflicts 
with the Indian Limitation Act and even il there 
were any, the saving of special or local laws in S. 

(2) of the Limitation Act would preclude the argu- 
ment of repugnancy. 

A plea of repugnancy under S. 107 (l) of the Con- 
stitution Act can be raised only on the strength ol 
statute law or statutory rules ami the T. P. Act is not 
in force in most of the Punjab. Hence, no argument 
on the ground of repugnancy to T. P. Act can he 

urged A I R (Vol 29) 1942 L' C 27 : 23 P L f o02 : 
1942 M W N 403: 46 C W N FC 61: ILR (1942) 
Kar (FC) 40 Sup : ILR 1942 Lah 623 : 44 P L R 437: 

8 B R 695 : 55 L W 484 : 1942 l* C R o3 : 200 Ind 

Cas 198. 

Punjab Restitution of Mortgaged Lands Act nei- 
ther contravenes S. 37. Contract Act nor is repugnant 
to S. 9, Civil P. C. A l R (Vol 29) 1942 F C 27 ,23 
P L T 502 : 1942 M W N 403 : 40 C \V NF C 61 : 

I L R (1942) Kar (F C) 40 Supj 44 P L R 437: 1 L R 
(1942) Lah 623 : 8 B R 695: 5o L W 484: 1942 F C R 
53 : 200 Ind Cas 193. 

—Act, if ultra vires. ..... c 

The test for determining the scope and validity ot 
legislation is to ascertain the true nature and charac- 
ter of the enactment, that is to say, its . P l £ h a . n ? 
substance.” The “pith and substance of the Punjab 
Restitution of Mortgaged Lands Act is to empower 
the Collector to extinguish subsisting mortgages 
effected before June 8, 1901, subject to the condition 
of payment ot compensation in certain cases. 1 he 
subject-matter of that Act falls within the expression 
in item No. 21, “land, that is to say, rights in or over 
land” and consequently, the restriction on the juris 
diction and powers of Civil Court, provided by S. 12 
of that Act is also within the authority of the Provin- 
cial Legislature. For the same reasons, the impugned 
Act cannot be said to conflict with the Contract Act 
in so far as it deals with the land other than agricul- 
tural. 

The mere fact that the subject-matter of the im- 
pugned Act may also he affected by certain provisions 
in the Current Legislative List, would not attract the 
provisions of S. 107, regarding repugnancy. Conse- 
quently, the Punjab Restitution of Mortgaged Lands 
Act is Ultra vires the Provincial Legislature. AIR (Vol 
28) 1941 Lah 177: 43 PLR 228: 194 Ind Cas 413 (FB). 

2 . 

S. 2 — Applicability — Additional charge created 

** Section 2*0?’ the Punjab Restitution of Mortgaged 
Lands Act does not apply to an additional charge 
created after 8th June, 1901, although the original 
mortgage was created before that date. Consequently 

the Collector has no power jqTTr 0 " g 
with the original mortgage. (1946) 48 P L R 498. 

— S. 4. 

Is.* 4 Application for restitution — Subsistence of 

mortgage— Relevant date— Date of application or of 

Act coming into force. . , , 

In each case when the question is raised whether 
the application to the Collector for restitution of the 
land has been made in respect of land covered by 
mortgage which is still subsisting and the right 
to redeem which has not become extinguished by 
reason of the expiry of limitation, the material 
date will be, not the date on which the Punjab Res- 
titution of Mortgaged Lands Act came into force but 
the date of the application to the Collector. (1949) 
51 P L R 364. 

Ss. 4 and 5 — Mortgagee in possession under 

mortgage created before 1901 — Second mortgage 
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created after 1901 — Power of Collector to order res- 
titution. 

Where a mortgagee has been in possession by 
virtue of a mortgage created before 1901, and a 
second mortgage or charge is created after 1901 on 
the same property with the stipulation that posses- 
sion will remain with the mortgagee till the second 
mortgage is redeemed or the charge is paid, the Col- 
lector cannot order that the possession be handed 
over to the mortgagor without payment of the addi- 
tional charge or mortgage-debt. It may be open to 
the Collector to declare that mortgages entered into 
before the 8th June, 1901, have been extinguished. 
He can, however, go no further and hold that the 
property should be handed back to the mortgagor 
without payment ’of the additional charge created 
after the 8th June, 1901. All! (Vol 34) 1947 Lah 278: 
ILK (1947) Lah 259 : 230 Ind Cas 360 s 49 P L R 85 
(FB). 

S. 4 — Application under — Subsistence of mort 

gage— Relevant date. 

Where an application for restitution of possession 
under S. 4 of the Punjab Restitution of Mortgaged 
Lands Act is made, the relevant date for determin- 
ing whether a mortgage subsists is the date on which 
the Act came into force and not the date on which 
the application was presented. (1917) 26 L L T 32. 

— S. 12. 

S. 12 — Orders of Collector ultra vires — Jurisdic- 
tion of Civil Court. 

Only those orders of the Collector are sacrosanct 
which are intra vires and those which are ultra vires 
are subject to the control of a Civil Court despite the 
provision made in S. 12 of the Punjab Restitution of 
Mortgaged Lands Act. (1946) 48 P L R 498. 

PUNJAB RESTRICTION OF HABITUAL OFFEN- 
DERS ACT (5 of 1918) 

— S. 3. 

— — S. 3 — Appeal -Powers of District Magistrate. 

The Restriction of Habitual Offenders Act only 
provides for a higher penalty for offenders who arc 
found to be incorrigible. 

A District Magistrate in appeal has jurisdiction to 
substitute an order under S. 110, Criminal P. C., for 
that passed by the trial Magistrate restricting a cer- 
tain person proceeded against under the Restriction 
of Habitual Offenders Act. A I R (Vol 15) 1923 Lah 
851 : 110 Ind Cas 321 : 10 A 1 Cr R 503 : 29 Cr L J 
689. 


. S. .3 — Procedure — Order of restriction withou 1 
initiating proceedings under S. 3 and without giving 
notice to show cause under S. 4 — Legality. 

A Magistrate trying a case under S. 110, Crimina 
P. C., has no jurisdiction to pass an order of restric 
tion when no proceedings under Act V of 1918 hav< 
been initiated against the petitioner and when th< 
necessary notice required by S. 4 (1) is not servec 
upon him nor is he asked even verbally before th< 
Court to show cause why the order of restrictioi 
should not be passed. AIR (Vol 8) 1921 Lah 163 : 5< 
Ind Cas 656 : 3 L L J 286 : 22 Cr L J 144. 

— Ss. 3 and 7 — Order of restriction. 

A restriction order under S. 7 of the Act followim 

an order for security for good behaviour under S. 118 

Cnmma 1 P. C is ultra vires. A I R (Vol 7) 1920 Laf 

i 33 ? ^ 1 Lah 100 ! 21 Cr L J 385 : 95 P L I\ 1920 : 5c 
Ind Cas 993. 


?• .7 — Grounds for restrictions Merc isolated 

suspicions of offences— If sufficient. 

7 he mere fact that a person was suspected of 
offences on one or two isolated occasions is not suffi- 

c A e "U?i u ' tif y a P erson ^ing restricted under S. 7. 
AIR (Vol 16) 1929 Lah 803 : 118 Ind Cas 912 : 1929 
Cr C 370 : 30 Cr L J 973.’ 


S. 7 — Cr. P. C. (1898), S. 118 — Order of res- 
triction. 

An order under S. 7 cannot be made against one, 
against whom an order under S. 118, Criminal P. C., 
has been made. AIR (Vol 6) 1919 Lah 87 : 2 P W R 
1919 (Cr): 34 P L R 1919 : 20 Cr L J 352 : 50 Ind Cas 
832. 

— S. 8. 

S. 8 — Confirmation of order — Restriction ex- 
ceeding one year — Confirmation of order — If neces- 
sary. 

An order of restriction for a period exceeding one 
year passed by a Magistrate under the provisions of 
the Restriction of Habitual Offenders (Punjab) Act 
(V of 1918) does not require confirmation by the 
Sessions Judge. A I R (Vol 8) 1921 Lah 380 : 17 
PLR 1921 : 22 Crt L J 108 : 59 Ind Cas 412. 

— S. 16. 

S. 16 — Scope of restrictions. 

The rules under S. 16 do not empower the Magis- 
trate to confine a person to his house between certain 
specified hours. He can only be restricted to the 
area of the village or such larger area as the Court 
may fix. AIR (Vol 14) 1927 Lah 124 : 8 Lah 267 : 
28 P L R 440 : 28 Cri L J 176 : 99 Ind Cas 608. 

PUNJAB SIKH GURDWARAS ACT (8 of 1925> 

Scope. 

The purpose of the Act was to settle, not only 
pending disputes but all likely disputes in future and 
to have it determined whether tne Gurdwara con- 
cerned or some other possible claimant was owner of 
the right claimed on behalf of the Gurdwara. A I R 
(Vol 23) 1930 Lah 939 : 39 PL R 439 : 168 Ind Cas 
905 (DB). 

Applicability. 

The word “Damdama” is not used exclusively by 
the Sikhs. Hence the mere use of this word in the 
title place ol an institution is not strong evidence 
that the institution is a Sikh institution. AIR 
(Vol 22) 1935 Lah 521 (DB). 

-S. 2 (4). 

— — S^2 (4) — Office-holder and minister, difference 

While in the case of an ‘office-holder’, participa- 
tion in either the management or performance of 
public worship in a Gurdwara or in the management 
or performance of any rituals or ceremonies observed 
therein is sufficient, in the case of a ‘minister’, the 
control not only of the management or performance 
of public worship in a Gurdwara is essential but 
also of the rituals and ceremonies observed there. 
Secondly while a person can be called an ‘office- 
holder it he participates in the management or per- 
lorrnance of public worship in a Gurdwara or in the 
management or performance of any rituals or cere- 
monies observed therein, he cannot be called a 
minister’ unless he is vested with the control of the 
management or performance of public worship in a 
Gurdwara and ol the rituals and ceremonies observed 
therein either solely or along with others. When the 
Legislature used two diOerent terms in two separate 
definitions, it did intend to distinguish one from the 
other and in U'ving the word ‘control’ as distinguished 
from management, its intention was to import into 
the tern “control ’, the idea of domination or com- 
mand. Unauthorized seizure of jurisdiction would be 
subject to the control of Courts and an act done 
which is not within the competence of the Shiromani 
Gurdwara Parbandhak Committee to do would be 
liable to be ignored. AIR (Vol 25) 1938 Lah 734 : 
180 Ind Cas 103 (DB). 

S. 2 (4) — Hereditary office-holder, meaning of — 

Sikhs and Udasis, difference. 

The definition of the term ‘hereditary office-holder* 
in S. 2 (4) contemplates participation in the manage- 
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ment or performance of public worship in a Gurdwara t 
or in the management or performance of any rituals t 
or ceremonies observed therein. AIR (Vol 21) 1934 
Lah 920 : 35 P L R 619 : 155 Ind Cas 396 (DB). 

S. 2 (4)— Office-holders appointed by Panchayat ‘ 

— Locus standi to maintain petition. j 

Where the office holders of the Gurdwara are | 
appointed by the Panchayat and there is no rule of f 

succession for the institution, the person alleging to ( 
be office-holder has no locus standi to maintain his 
petition when he has not established that he is a 
hereditary office-holder. AIR l Vol 21) 1934 Lah 
344 : 154 Ind Cas 356 (DB). 

S. 2 (4)-Office. 

Grant of muafi for performance of music in Gurd- 
wara — Construction of grant — Meld, that the ragis 
were office-holders as defined in Ss. 2 (4) (i) and (iv) 
and that as their names appeared in the Record of 
Rights, there was a presumption that the right, title 
or interest claimed by them really appertained to the 
Gurdwara under the Sikh Gurdwaras Act. A I R 
(Vol 20) 1933 Lah 894 : 144 Ind Cas 712 (DB). 

S 2 (4)— Hereditary office — Determination of 

prevailing rule of descent. 

The words “devolved by hereditary right” in S. 2 
(4) (iv) have not been assigned any special meaning 
and must, therefore, be interpreted literally as signi- 
fying ‘descended and capable of descending by 
inheritance from an ancestor to an heir at-law”. The 
section does not prescribe any particular rule of 
inheritance and it is a matter for determination in 
each case as to what the prevailing rule of descent is. 

A I R (Vol 15) 1928 Lah 337 : 9 Lah 689 : 113 Ind 
Cas 769 (DB). 

. S. 2 (4)— Meaning. , v 

The definition of “hereditary office” in S. 2 (4) (iv) 
of the Act does not contemplate that the office 
should have devolved on the applicant himself 
according to hereditary right or by nomination, but 
it means that the office should have devolved on the 
person who was holding it on the first day of January 
1920 (whether he be the applicant himself or his 
ancestor or guru) by hereditary right or by nomina- 
tion. A I R (Vol 15) 1928 Lah 325 : 9 Lah 649 : 29 
P L R 731 : 110 Ind Cas 164 (DB). 

S. 2 (4) (i), (iv) — “Office”, if relates to per- 
formance of rites and ceremonies in course of 
private worship. 

The use of the words “any rituals or ceremonies 
in the latter part of the definition of “office” in S. 2 
(4) (0. as opposed to the words “public worship” in 
the first part is significant and seems to indicate that 
the rituals or ceremonies referred to in the second 
part may be in the course of private worship. A I R 
(Vol 24) 1937 Lah 786 : 40 P L R 82 : 176 Ind Cas 
262 (DB). 

• Ss. 2 (4) (iv) and 16 (3) — Hereditary office- 
holder. . 

Members of committee managing Gurdwara who 
are either nominated or coopted by committee are 
hereditary office-holders so as to be entitled to be 
restored to office under S. 16 (3). AIR (Vol 22) 193 d 
L ah 277 (DB). 

— S.2(7). 

S. 2 (7) Presumptive successor— Meaning. 

The expression “presumptive successor” has been 

? liven a peculiar meaning in the Act and the mere 
act that succession had actually opened out before 
the application was made by the applicant does not 
deprive him of his right to apply for compensation 
under S. 6. A I R (Vol 15) 1928 Lah 337 : 9 Lah 689: 
113 Ind Cas 769 (DB). 

S. 2 (7)— Meaning. 

Where the successiou to office descends irora iatner 


to son, the son is a “presumptive successor”, even 
though the father had died on the date of application 
by the son, under S. 6. 

In common legal parlance an “heir presumptive 
or a “presumptive successor” is a person, who, if the 
ancestor should die immediately, would lie his heir, 
but whose right to the inheritance may be defeated 
by the birth of a near relation or by some other con- 
tingency, but this is not the sense in which this 
expression is used in the Act. A I R (Val 15) 1928 
Lah 325 : 9 Lah 649 : 29 PLI1 733 : 110 Ind Cas 
164 (DB). 

2 (9). 

S. 2 (9)— Sikhs— Udasi and Sikhs — Difference- 

Sub sects. , „ . 

‘Khalsas’, “Akalis, Singns”, all mean the same 

thing viz., Amritdhari Sikhs who have been initiated 
in the manner prescribed by Guru Gobind Singh and 
observe and use the five kakas. Sahijdaris are also 
orthodox Sikhs who, however, do not go through the 
ceremony of initiation or observe or wear the live 
kakas. The Udasis are schismatics holding a position 
somewhere between orthodox Hindus and Sikhs. 
[Relevant history traced.] AIR (Vol 32) 1345 Sind 
177 : I L R (1945) Kar 224. 

S. 2 (9), (10) — ‘'ikh — Udasis — Evidence — Mere 

fact that Guru Granth Sahib is read there. 

The Udasis constitute a separate sect, distinct trom 
the orthodox Sikhs. They occupy an intermediate 
position between the strictly orthodox Sikhs and 
Hindus. Though they worship samadis, etc., they do 
reverence to the Granth Sahib without completely- 
renouncing Hinduism. Owing to their intermediate 
position, it is possible for Udasis to be in charge of a 
Sikh Gurdwara properly so called but it does not 
follow that the institution is a Sikh Gurdwara and 
not a true Udasi institution merely because the 
Granth Sahib is read in it. That does not entitle the 
Sikhs to claim to be associated in the management ot 
the institution. AIR (Vol 26) 1939 Lah 239 : 41 
P L R 777 (DB). 

S. 2 (9) Sikh — Followers of Baba Ram Rai 

whether Sikhs. , , _ ...... f , 

There is an essential difference both in belief and 
in practice between the Sikhs as defined in the Sikh 
Gurdwaras Act, and the followers of Baba Ram Haw 
Baba Ram Rai never became a follower ot the 8th, 
9th or 10th Guru ; on the other hand, he was their 
rival and established an institution of his own at 
Dehra Dun : neither he nor his followers, therefore, 
can be styled as the folic wers of the 10th Guru or 
believers in the 10 Gurus. A 1 R (Vol 25) 1938 Lah 
76 : 178 Ind Cas 8S6 (DB). 

Ss. 2 (9), 10— Udasis, whether Sikhs. 

Udasis to-day are not to be classed as Sikhs for the 
purposes of the Sikh Gurdwaras Act. A 1 R (Vol 23) 
1936 P C 93 : 43 L W 443 : 2 B R 383 : 1936 M W N 
341 • 17 Lah 146 : 40 C W N 610 : 38 Bom L R 479 : 
38 PL R 378 : 63 C L J 390 : 63 1 A 180 : 161 Ind 

Cas 529. 

S. 2 (9)— Dhirmalis and Sikhs. 

There is very lit tie 'difference in practice between 
the Dhirmalis and ordinary Sikhs. Dhirmalis are 
Sikhs and have always been Sikhs. A l R (Vol 23) 
1936 Lah 936 : 39 P L R 467 : 168 Ind Cas 396 (DB). 

S. 2 (9) -Udasis, whether Sikhs. 

1 Udasis are not Sikhs for the purpose of the Act and 
J the change in the definition ol Sikh in the Act, by 
J amending Act III of 1930, does not affect their posi- 

^ tion. . , . 

1 No general presumption can be drawn that the 

: Udasis are generally recognised as Sikhs from the 

facts that they not only pay special reverence to the 

Adi Granth but also respect the Granth of Gobind 

r Singh and attend the same shrines as the Sikhs 
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generally. A I R (Vol 23) 1936 Lah 924 : 38 P L R 
831 : 163 Ind Cas 727 (DB). 

S. 2 (9)— Sikhs and Udasis — Distinction. 

The Sikhs are a Hindu sect. The first Guru 
preached the unity of God but, apart from that, he 
was in other respects apparently a Hindu. History of 
Sikhs and Udasis and their practice described. 

3 he Udasis occupy a position between Hindus 
. proper and Sikhs proper, and in some cases where 
thev become heads of bikh Gurdwaras, it is difficult 
to distinguish them from Sikhs proper, except that 
they mav privately worship at the samadhs of their 
predecessors. A I R (Vol 21) 1934 Lah 920: 35 P L R 
619 : 155 Ind Cas 396 (DB). 

S. 2 (9) — Udasis, whether Sikhs or Hindus. 

Udasl order constitutes a separate sect of schisma- 
tics distinct from the orthodox Sikhs. The Udasis are 
Hindus and in the wider sense of the term, they are 
also Sikhs. The Udasis are, in fact, a monastic order 
in their origin and are followers of Bawa Sri Chand, 
son of the first Guru Nanak, and unlike the orthodox 
Sikhs, they still worship idols and the samadhs of the 
heads of the order as well as certain other objects 
such as the Ball of ashes, etc. At the same time they 
do reverence to the Granth Sahib and read it with- 
out completely renouncing Hinduism. AIR (Vol 21) 
1934 Lah 13 : 15 Lah 247 : 37 P L R 458 : 151 Ind 
Cas 1005 (DB). 

S. 2 (9)— Sikh-Udasis. 

The Udasis are i.ot Sikhs within the meaning of 
the term ‘Sikh’ as used in the Sikh Gurdwaras Act. 
A I R (Vol 18) 1931 Lah 296 : 33 P L R 336 : 136 
Ind Cas 257 (DB). 

S. 2 (9) — Sikh — Udasis. 

Udasis are not Sikhs within the meaning of that 
term as defined in the Sikh Gurdwaras Act. AIR 
<Vol 18) 1931 Lah 254 : 33 P L R 498 : 136 Ind Cas 
31 (DB). 

— S. 3. 

S. 3 — Claim as to muafi rights and rights of 

tenancy— If amounts to claim of occupancy rights — 
Punjab Tenancy Act, S. 5 (1) (d). 

A claim by the managing committee of a Gurdwara 
as to muafi rights and rights of tenancy in land 
under S. 3 of tne Sikh Gurdwaras Act, amounts to a 
claim of occupancy rights having regard to S. 5 (1) 
(d) of the Punjab Tenancy Act. A I R (Vol 38) 1951 
Punj 336.: 52 P L R 379 (DB). 

S. 3 — Notice, necessity of. 

Under S. 3, the name of the person in possession 
should be given and he should be served with notice. 
Service on the person in full physical and lawful 
possession of the property is proper service within 
the meaning of S. 3. AIR (Vol 20) 1933 Lah 828 : 
36 P L R 438 : 15 Lah 55 : 147 Ind Cas 54 (DB). 

S. 3 — Where the Government has made a de- 
claration that an institution is a Sikh Gurdwara, it is 
not open to the High Court to consider 'whether the 
declaration is justified by the circumstances. AIR 
(Vol 20) 1933 Lah 334 : 34 P L R 921 : 146 Ind Cas 
230 (DB). 

Z" S. 3— Tenant-at-will — Mahant shown as owner 

Death of tenant-at-will — Succeeding tenant claiming 
ownership— Onus of proof. 

Where a land was shown in 1911-12 as being in the 
cultivating possession of A as tenant without occu- 
pancy rights the owner being shown as the Mahant 
of a Gurdwara, and in 1921-22 after A’s death, the 
tenant-at-will was shown as B who set up a claim to 
ownership ol the land : 

Held, that the onus lay heavily on B to show that 
he was the owner of the land in question and that on 
the evidence the ownership vested in the Mahant. 
AIR (Vol 20) 1933 Lah 142 : 145 Ind Cas 227 (DB). 


S. 3 — Validity of notice — List forwarded to 

Local Government — Notice issued to person who 
was dead — Knowledge imputed to successors-in- 
interest — Disproof — Onus — Validity of notice. 

Where in connection with a list forwarded to the 
Local Government under S. 3 (1) of the Sikh Gur- 
dwaras Act a notice under S. 3 (3) was addressed by 
post to a Mahant but it appeared that he was dead at 
that time and the notice was received by his widow 
and his son lived all the time along with his mother, 
held, that the son must have had notice and that the 
notice was not rendered invalid. In such a case it is 
for the person impugning the validity of the notice to 
establish that as a matter of fact he neither had 
knowledge of the notice nor could by the exercise of 
reasonable diligence have acquired that knowledge. 
A l R (Vol 17) 1930 Lah 717 : 123 Ind Cas '543 : 12 
Lah L J 65 (DB). 

S- 3 — Petition by muafidar — Personal grant to 

muafidar— Petition by muafidar against inclusion of 
muafi in the list - Maintainability. 

Where the income of a muafi is used wholly and 
consistently for the personal benefit ot the muafidar 
(who is also a hereditary office-holder of a gurdwara) 
showing that the grant is purely a personal one and 
for the benefit of Sikh Gurdwara a petition by 
the muafidar under S. 5 (1), Sikh Gurdwaras Act, 
lies against the inclusion of the muafi in the list pre- 
scribed by S. 3 (2) of the Act. A I R (Vol 17) 1930 
Lah 630 (DB). 

S. 3 — Transfer of pending suits. 

Section 32 of the Gurdwaras Act does not come into 
operation unless the provisions of S. 3 of that Act 
have been complied with. AIR (Vol 14) 1927 Lah 
394 : 101 Ind Cas 17 L : 8 Lah 362 : 28 PL R 698 
(DB). 

— S. 5. 

— — S. 5 — Dismissal in default — Effect. 

The Act interferes with the ordinary civil rights of 
persons and must be strictly construed. There is no 
provision in the Act to the effect that even the dis- 
missal of a petition under S. 5 in default is to be 
taken as equivalent to an adjudication of the right in 
dispute in favour of the Gurdwara. AIR (Vol 27) 
1940 Lah 154 : 42 P L R 180 : 189 Ind Cas 449. 

S. 5 — Tribunal, if has power to declare that suit 

property belongs to Sikh Gurdwara. 

(Per Din Mohammad, J.) _ On the hearing of a 
petition under S. 5, the Tribunal has no power to 
make a declaration that the property in suit belonged 
to a Sikh Gurdwara, and that all that it can do was 
to rejec. the claims as put forward in the petition. 
A I R (Vol 25) 1938 Lah 369 : 40 P L R 319 : 175 
Ind Cas 945 (FB). 

S. 5 — Petition under— Applicability of O. 1, R. 8, 

Civil P. C. ’ 

The Act is an enactment of a special nature and is 
governed by its ov/n procedure. The procedure under 
O. 1, R. 8, Civil P. C., is not, therefore, applicable to 
a petition under S. 5, and notification of a claim in 
the Gazette as required by S. 3 and its publication at 
the headquarters of the District, etc., is sufficient. 
AIR (Vol 25) 1933 Lah 3t>9 : 40 P L R 319 : 175 
Ind Cas 945 (FB). 

S. 5 — Function of Tribunal. 

In a petition under S. 5, what the Tribunal has 
primarily to determine is the right, title or interest 
of the petitioner in the property in dispute. It may 
have to determine the objections raised by the 
opposite party for that purpose, but the section does 
not seem to justify the determination of the objec- 
tors’ rights only, without any pronouncement on the 
rights of the petitioner. AIR (Vol 23) 1936 Lah 643: 
38 P L R 865 : 165 Ind Cas 667 (DB). 
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S. 5— Powers of the Tribunal— Pahlwankc Bunga 

—Nature of institution. ...... 

If the petitioners are found to have no right, title 
or interest in the property concerned in a petition 
under S. 5, the tribunal has no authority to examine 
and adjudicate upon the claims of the objectors who 
support the claim made in the list presented and 
published by the Local Government under S. 3 lor 
the only claim before them for disposal under b. 14 
is that made in the petition presented under S. 5. 
But this does not mean that where a petitioner has 
succeeded in establishing before the tribunal a lesser 
right than he claimed in the petition, by showing 
that he has the right to manage the property, the 
tribunal cannot, in its decree, define the extent ot 
that right and in so doing, declare that the petitionei 
is not subject to control by the Gurdwara and there 
is nothing in the Sikh Gurdwaras Act prohibiting in 
such case the grant of a declaration to this effect : . 

Held, that the Pahlwanke Bunga is an institutnn 
intended to be reserved as a hostel for pilgrims 
visiting the Golden Temple, although there is no 
evidence of the formal dedication ot it to religious 
or charitable purposes. AIR (Vol 23) 1936 Lah 623 : 
165 Ind Cas 283 (DB). 

J. 5— Petition by benamidar. 

An action can be maintained in the narne of the 
benamidar in respect of property though the beneficial 
owner was not a party to it, the latter being tully 
affected by the rule of res judicata. In fact the ques- 
tion whether the property is held benami by any one 
arises only between the real owner and a benamidar 
and though consideration moved from the real owner, 
he can still give a complete title to the benamidar 
and the benamidar is entitled to Possessionas^ against 
every one except the real owner. (AIR (Vol_ n.) ij-s* 
Lah 421 : 15 Lah 732 : 35 P L R 423 : 15o Ind Cas 

324 (DB). 
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which he asks the Court to draw the inference that 
the proved facts amount to adverse possession. 

Where the mahant ot an institution made a gilt 
of certain properties belonging to the institution to 
certain persons who afterwards succeeded him as 
mahants, and the latter continued to be in possession 
ot the properties after the death of the donor : 

Held, that the possession of the donees was not ad- 
verse to the institution. In the case ol a transfer by 
a mahant, the period of limitation does not tun 
against the institution so long as the donor is alive. 

\ l R (Vol 20) 1933 Lah 25 : 13 Lab 677 : 33 1 L U 
1035 : 140 Ind Cas 604 (DB). 

.S. 5 — Eviction of occupancy tenants — Certain 

_ - . . . ■ a < i 1 _ 1 1 f ^ L 


s. 5— Jurisdiction of the tribunal. 

Tribunal can go into question of vendor’s Hen vested 
in the Darbar Sahib. AIR (Vol 21) 1934 Lah 348 . 3o 
P L R 410 : 150 Ind Cas 725 (DB). 

S. 5 -Right to manage under will. 

The petitioner’s father A made a will under which 
half the income of the property was to -be spent as 
dharamarth by setting up a langar. His son S was to 
receive half the income for the maintenance ot his 
family including the testator’s widow. S was to rea- 
lise the rents, keep half the income and hand over 
half to H, the son of the petitioner as manager ot the 
langar. He and the petitioner were merely to receive 
food from the langar. It was also provided that alter 
the death of H and S, whoever was fit out ot his 
family, was to be appointed manager ot the dhara- 
marth. After the death to S his sons K and H handed 
over his property to the Golden Temple 10 U- 3 bf- 
tore the passing of the Sikh Gurdwaras Act. he 
property was included in the consolidated list pub- 
lished under S. 3. The petitioner claimed to be en- 
titled to manage the property : . , 

Held that she was not a member of the testator s 
family having ceased to be a member of it on her 
marriage and apart from her right to receive food 
from the langir, she had no right, title or interest in 
the nronertv and hence was not entitled to manage 

BESS? AIR (Vol 2L) 193* Lah 65 : 154 Ind Cas 
4L8 (DB). 


Gurdwara declared to he Sikh Gurdwara and list of 
properties belonging to it published and interest 
notified as proprietary interest — No claims made 
under S. 5 (3) Suit by Managing Committee for 
immediate possession — Claim contested by defen- 
dants on ground that they were occupancy tenants 

Procedure. , 

A Gurdwara was declared a Sigh Gurdwara and a 

list showing properties claimed as belonging to the 
institution was published. The interest claimed and 
notified was proprietary interest in certain lands. No 
objection having been taken to the claim a notifica- 
tion issued that no claims had been made under S. 5 
(3). The Managing Committee of the Gurdwara 
claimed immediate possession of the land. A and B 
contested the claim on the ground that they were 
occupancy tenants. 

Held, that so far as A and B were concerned they 
could not he evicted from the lands attached to the 
Gurdwara in the summary proceedings. They could 
be evicted, if occupancy tenants, only by revenue 
authorities when moved in the proper manner. 

Held further that A and B never claimed proprie- 
tary interest in the land. They were therefore not 
bound to make application under the Act and the 
notification under S. 5 (3) did not operate to prevent 
their raising the plea that they were occupancy ten- 
ants of The land. AIR (Vol 17) 1930 Lah 607 (DB). 

JS.5 — Claim to whole Gurdwara area — Main- 


tainability. „ , , , . . . . 

Though under S. 5 nobody can claim any interest, 

right or title to a Gurdwara yet any one can claim 
an area alleged to be a Gurdwara. Anybody may 
put in a claim provided he avoids describing it as a 
claim to Gurudwara. He may claim in other words, 
that what the Sikh Gurudwara Prabandhak Commit- 
tee or any other religious body declares to be a Sikh 
Gurudwara form part of his private property or apart 
of the endowment of any institution. 'As a person can 
claim a portion there is no reason why he cannot 
claim the whole. A 1 R (Vol 16) 1929 Lah 603 : 120 

Ind Cas 2 (DB). 

-Ss. 5(1), 23— Publication of consolidated list — 


Person coming forward under S. 5 (1) — Proof to be 
adduced— Claim not made— Right of Shromani Gur- 
dwara Trabandhak Committee to bring suit for pos- 
session-Suit, if to be automatically decreed. 

When the consolidated list contemplated by the Act 
has been published, the person who can come forward 
under S. 5 (l) is one who claims a right, title or in- 
terest in the property included in such consolidated 
list. If such a person does not come forward, the 
Local Government must, under the provisions of 
S. 5 (3), publish a notification specifying the right, 

-S. 5— Gift by Mahant to -ccessor Adverse P- 1? ct^s 

ion aeainst institution — Possession o , been ma d e , the Shromani Gurdwara Prabandhak 

Committee has a right under S. 28, to bring a suit for 
possession of that properly which, in the ordinary 
course of events, must be automatically decreed. 
AIR (Vol 20) 1933 Lah 1041 : 35 P L R 286 : 15 Lah 
117 : 147 Ind Cas 1142 (DB). 


session against institution - --- 
whether adverse - Claim of title by adverse posses- 

The question of adverse possession is a mixed ques- 
tion of law and fact and if a party claims title by ad- 


uuu ui law auu ** i * . , i, 

verse possession, it is his duty to make clear al leg - 
tions in the plaint and to lead evidence of tac.s irom 
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— — S. 5 (3) — Publication of notification — Value in 
evidence. 

'J he publication of a notification under S. 5 (3) is 
conclusive proof of the fact that no claim was made 
with respect to the property in dispute. AIK (Vol 20) 
1933 Lah 828 : 36 P L R 438 : 15 Lah 55 : 147 Ind 
Cas 54 (DB). 

— S. 6. 

S. 6 — Office-holder, meaning of — Transfer of 

contiol by Sacred Shrines Committee to Shromani 
Gurdwara Prabandhak Committee — Right to com- 
pensation. 

Where the petitioners neither separately nor jointly 
acted as pujaris nor in any other manner either parti- 
cipated in the management or performance of public 
worship in the Gurdwaras or in the management or 
performance of rituals or ceremonies observed there- 
in, but as a family shared simply in the offerings and 
other income of the institutions : 

Held, that they could not be regarded as ‘office- 
holders’ and were not entitled to make an application 
under S. 6 . 

Where the control of a shrine was handed over to 
the Shiomani Gurdwara Prabandhak Committee 
under a resolution of the Sacred Shrines Committee 
which had control over the shrine : 

Held, that there was no unlawful usurpation of the 
management of the institution on the part of the 
Shromani Gurdwara Prabandhak Committee and the 
petitioners who had a share in the income of the 
instiiution were not entitled to any compensation 
under S. 6 . AIR (Vol 19) 1932 Lah 41 : 134 Ind Cas 
1035 (DB). 

S. 6 — Right to apply. 

An application for compensation under S. 6 can 
only be made on behalf of a “past or present heredi- 
tary office-holder” or the “presumptive successor” of 
such office-holder. AIK (Vol 15) 1928 Lah 395 : 9 Lah 
592 : 30 P L R 43 : 112 Ind Cas 183 (DB). 

S. 6 — Enquiry into succession — Dispute as to 

custom. 

There is nothing in the Sikh Gurdwaras Act or in 
any other Statute to support the view that in deter- 
mining whether a claimant to compensation under 
S. 6 is the presumptive successor to a hereditary 
office-holder, the Tribunal is not “expected by law” 
to make an enquiry into a special custom under which 
he claims to succeed. On the other hand if such a 
custom is set up by one party and denied by the 
other, it is the duty of the 1 ribunal to enquire into 
its existence and validity and record its findings 
thereon. AIK (Vol 15) 1928 Lah 337 : 9 Lah 689 : 
113 Ind Cas 769 (DB). 

— — S* 6 Office-holder continuing in office till death 
— Successor prevented from succeeding — Applicabi- 
lity of S. C. 

Section 6 does not and cannot cover the case in 
which the office holder continued in office till his 
death, and immediately alter his death but before 

the person next in succession could actually get himself 

installed, the S. G. P. C , or some other such body 
intervened and unlawfully prevented him from suc- 
ceeding. That section is so worded as to make unlaw- 
ful removal of office holder a condition precedent for 
the maintainability of an application for compensa- 
tion. A i R (Vol 15) 1928 Lah 337 : 9 Lah 689 : 113 
Ind Cas 769 (DB). 

-S. 7. 

See also, Punjab Sikh Gurdwaras Act, 1925, S. 8 . 

■ 7 S. 7 — Dhirmalis and Sikhs — Sikh Gurdwara. 

3 here is very little difference in practice between 
the Dhirmalis and ordinary Sikhs; Dhirmalis are 
Sikhs and have always been Sikhs. 

Where the disputed institution commemorated the 


memory of Guru Arjan Dev and the working by him 
of miracles and there was evidence to show that 
Si ! <hs made offerings there : 

Held, that the institution was a Sikh Gurdwara. 
AIR (Vol 23) 1936 Lah 936 : 39 P L R 467 : 168 Ind 
Cas 396 (DB). 

— S. 7 — Proof of institution being Gurdwara. 

The mere lact that the Granth Sahib was kept 
opei.ed or read in an institution will not by itself be 
proof of the institution being a Sikh Gurdwara. 

The dharamsala in dispute was managed by 
mahants and muafi of the land was granted on condi- 
tion that the Granth Sahib should be regularly read. 
There were samadhs and langar but in the plan, there 
was no place where the Granth Sahib was kept or 
recited. 1 he dharams da was referred to as dera by 
which name Udasi institutions are commonly known: 

Held, that the dharamsala was not a Sikh Gur- 
dwara. AIR (Vol 23) 1936 Lah 825 : 167 Ind Cas 590 
(DB). 

S. 7 — Considerations for Court — Inference war- 
ranted by circumstances. 

Cases for declaration of religious institution as Sikh 
Gurdwaras must be decided wholly upon the evidence 
adduced by the parties for the questions for decision 
are questions of lacts, but, as in such cases the more 
reliable evidence that of old documents, comes from 
a time long before the agitation, began in favour of 
the purification of the management of religious and 
charitable institutions frequented by Sikhs, it is 
seldom that there is direct and clear proof of the 
exact nature of the worship for which the institution 
was founded, and the Couri. has to base their conclu- 
sions upon inferences which appear to be warranted 
by all the circumstances established in each case. At 
the same time, for the purpose of deciding such 
cases, inferences drawn by the Court in other cases 
from similar circumstances have their importance. 
AIR (Vol 23) 1936 Lah 825 : 167 Ind Cas 590 (DB). 

Ss. 7, 12 — Possession of institution declared to be 

Sikh_ Gurdwara can only be obtained by suit under 
S. 25 (a) — It cannot be given in a petition under Ss. 7 
and 12 U0). AIR (Vol 22) 1935 Lah 121. 

S. 7 — Presumption. 

Holding of dewans and the reading of the Guru 
Granth Sahib in a Gurdwara show that the Gur- 
dwara was established for use by Sikhs for the pur- 
poses of public worship and it is used for such worship 
by Sikhs, even if there is no property attached to the 
Gurdwara. AIR (Vol 20) 1933 Lah 1040 : 147 Ind 
Cas 626 U) (DB). 

S. 7 — Proof of dedication. 

Where it is not proved that an institution was esta- 
blished by Sikhs for the purpose of public worship, it 
cannot be declared a Sikh Gurdwara in a petition 
under S. 7. AIR (Vol 18) 1931 Lah 254 : 33 P L R 
498 : 136 Ind Cas 3L (DB). 

S. 7 — Refusal to publish notification — Existence 

of Gurdwara not proved. 

It is open to the Local Government to refuse to 
publish a notification under S. 7, sub-S. (3), if it is 
not satisfied as to the existence of the alleged Gur- 
dwara, but if they once publish a notification under 
S. 7 they are bound to publish a notification under 
S. 9 if no petition under S. 8 has been presented, or 
to take action under the provisions of Part III of the 
Act if such a petition had been presented. I he same 
is the case with the powers of the Lo:al Government 
to issue or net to issue a notification under S. 10. AIR 
(Vol 14) 1927 Lah 380 : 100 Ind Cas 70. 

S. 7 (3) — h on-existence of Gurdwara — Effect of 

Notification. 

If there is no Gurdwara in fact a notification under 
S. 7 (3) of the Punjab Sikh Gurdwaras Act is de hors 
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the Act Any determination that a place is not a 
Gurdwara bars not only the jurisdiction of the Courts 
to reagitate the question but it makes the Act inap- 
plicable. AIR (Vol 37) 1950 East Punj 338 (DB). 

Ss. 7 *4), 3 (ii) — Notice — Person absent from 

place of residence when notice is served — Presump- 
tion. 

Per Division Bench. — A person who is absent at 
the time when the notices under S 7 (4), are served 
cannot be said to have any knowledge of the fact to 
which the notices relate and if a peron is absent 
altogether from the place where the notices are issued, 
it cannot be expected from him to exercise any rea- 
sonable diligence to acquire knowledge of the facts 
which are not even remotely present to his mind. 
This is all the more so when the property which was 
in his possession and was claimed on behalf of the 
Gurdwara had absolutely no connection whatever 
with the Gurdwara and the person can never imagine 
that any claim could be put forward to that property 
on behalf of the Gurdwara. 

The question whether a person on whom a notice 
was served had knowledge of the same depends on 
the circumstances of each case and no precedent can 
serve as a safe guide in the matter. A 1 R (Vol 29) 
1942 Lah 19 : 44 P L R 21 : ILR (1942) Lah 217 : 
199 Ind Cas 395 (FB). 

Ss. 7 (5) and 3G— Applicability — Jurisdiction of 

Civil Court — When barred. 

Both Ss. 7 (5) and 36 ol the Punjab Sikh Gurdwaras 
Act would be applicable and bar the jurisdiction of 
the Court if the action complained of is within and 
under the Act. But if the action complained of is 
done arbitrarily carelessly or oppressively it would 
be outside the Act and would not bar the jurisdiction 
of the Civil Court. AIR (Vol 37) 1950 East Punj 338 
(DB). 

-S. 8 

S. 8 — Power of tribunal. 

Under S. 8, the Tribunal has only to determine the 
nature and character of the institution and not to 
adjudicate upon the right, title or interest of the 
Gurdwara in the properties mentioned in the con- 
solidated list published under S. 7 (3). That is a 
matter which has to be decided in proceedings on 
the petition under S. 10. The remarks of the Tribunal 
in its judgment and decree under S. 8 regarding the 
right, title and interest of the Gurdwara in the pro- 
perties mentioned in the consolidated list must be 
regarded as obiter and have, therefore, no legal 
effect as against the declaration of rights as em- 
bodied in the decree under S. 10. AIB (Vol 28) 1941 
Lah 161 : 43 P L R 55 : 194 Ind Cas 883 (DB). 

S. 8 “Hereditary office-holder” in case of 

institution of private worship. . , 

There seems to be no goo l reason why there should 
not be a private place of worship with a succession ot 
office-holders. The main point of distinction between 
a public and a private place of worship is that the 
puolic can resort to the iormer as a matte r ol right, 
while they cannot do so in the case of a private 
place of worship. Where, therefore, the widow and 
daughters ol the founder of the institution of worship 
\ have been managing the institution after the death 
of the founder and have appointed Granthis lor the 
performance of religious ceremonies, they are here- 
ditary office-holders, even if the institution is a 
private one. The widow and daughter can, , 
apply under S. 8. AIR (Vol 24; 1937 Lah 786 : 40 

P L R 82 : 176 Ind Cas 262 (DB). 

Ss. 8, 10, 3- Scope. t ,, 

Denial by plaintiff that institution was at all a 

( place of worship— Plaintiff should - un . c e , r 

s. 10 an 1 not aider S. 8. A I R (Vol 24) 1937 Lah 
780 : 40 P L R 82 : 170 Ind Cas 202 (DB). 
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S. 8 — Sikh Dharamsala or Udusi Dera. 


— — t • m ^ v v - — — 

Held, that although Udasis read the Cranth Sahib 
and the scripture is kept in most Udasi Deras the 
evidence indicated that the institution dharamsala 
Sree Cranth Sahib of Shahabad, though its servitors 
were Udasi Sadhs was not an Udasi Dera or College 
but the ordinary Sikh village dharamsala where the 
travellers were accommodated and the Cranth reci- 
ted by the Udasi Sadh in charge. AIK (Vol 21) 1937 
Lah 290 : 174 Ind Cas 712 (DB). 

S. S — Succession — Office of Mahant, if here- 
ditary office. 

Where there is ample evidence on the record to 
show that the succession to the institution in dispute 
has always lven from Guru to'Chela. the office of the 
Mahant of the institution is a hereditary office. AIK 
(Vol 24) 1937 Lah 280 : 174 Ind Cas 317 (DB). 

S. 8 — Conditions for qualifying person to file 

petition under. 

In order to qualify a person to present a petition 
under S. 8 it is not' necessary that In* should have 
been appointed before January 1. 1920. I he only 
requirements laid down in the Act is that the peti- 
tioner should be the holder rf an office the succession 
to which before January 1, 1920 devolved according 
to hereditary right or by nomination by the office- 
holder for the time being. AIR (Vol 24) 1937 Lali 
280 : 174 Ind Cas 347 (DB). 

S. 8 — Nirmala Sants whether Sikhs. 

Nirmalas can only be described as Sikh priests. 
They are not a body like the Udasis who broke off 
from Sikhism before Sikhism had reached its final 
stage. They were really meant to he the theologians 
of the 10th and last Guru. For that purpose he sent 
the first members of the order to Benares to learn 
the Hindu scriptures so as to be able to meet the 
Hindu theologians on their own ground. It may be 
that by means of th >t training, they have certain 
learnings towards some of the sacred Hindu hooks 
hut they are first and foremost Sikh priests. The fact, 
therefore, that these persons were learning Sanskrit 
in an institution does not go to show that the 
institution was not a Sikh Gurdwara : 

Held, that the institution in question at Sangat- 
pura, Tahsil Moga, District Ferozepore, is a Sikh 
Gurdwara. AIB (Vol 24) 1937 Lah 7 : 38 P L R 761 : 
163 Ind Cas 515 (DB). 

,S. 8— Any hereditary office-holder can present a 


petition under S. 8. He need not be either a past or 
present office-holder. A I R D f ol 23' 1936 Lah 675 : 
38 P L R 870 : 17 Lah 785 : 16 p Ind Cas 397 tDB). 

S. 8 — Person claiming property as private pro- 

_ ... i « i*. ■ c • 


perty and not claiming to be hereditary office- 
holder. 

A person claiming a property as his private pro- 
perty and investing it with a sectarian ch aracter can 
under no straining of language, he described as an 
office-hoUlerlattached thereto; much less a hereditary 
office hoi ler. Moreover, if a person wishes to claim 
the benefit of S. 8, he must expresdy assert that the 
place is a Gurdwara and that he holds any hereditary 
office attached to it. Where this is not done, he is 
not competent to lodge a petition under S 8. A I R 
(Vol 23) 1930 I- ah 213 : 162 Ind Cas 817 (OB'. 

S 8 — Udasis whether Sikhs — Institution, when 

can be held to be Sikh Gurdwara. 

Udasis are a sect of schismatics distinct from the 
orthodox Sikhs. Thev are a monestic order in origin 
and are followers of Baba Siri Chand. and unlike the 
orthodox Sikhs, they still worship i lols and s nadhs 
of their Gurus as well as certain other objects such 
as the ball of ashes, etc. They are re illv Hindus and 
can be called Sikhs only in the wider sense of the 
term. They, however, do reverence to the Cranth 
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Sahib and read it without renouncing Hinduism. It 
does not follow that an institution is a Sikh Gur- 
dwara merely because an Udasi sadh reads Granth 
Sahib in the presence of the Sikhs or other persons 
present. An institution can be held to be a Sikh 
Gurdwara only if it is proved that it was established 
for use by Sikhs for the purposes of public worship 
and was used for such worship by Sikhs. A grant to a 
holy Udasi sadh or to an institution maintained by 
him for the purposes of supplying his personal needs 
and those of other ascetics and needy travellers does 
not make the institution a Sikh Gurdwara : 

Held, that the institution known as Dharamsala 
Dharmo Chak in village Dharmo Chak in the Amrit- 
sar District is not a Sikh Gurdwara. AIR (Vol 22) 
1935 Lah 859 : 156 Ind Cas 1017 (DB). 

Ss. 8 and 7 — Scope of enquiry. 

It is not open to a petitioner under S. 8 to dispute 
the existence of a Gurdwara which may be inter- 
preted as meaning place of worship. It can only be 
claimed that it is not a Sikh Gurdwara. A petition 
under S. 7 can only be presented by 50 or more 
worshippers and that petition along with a list ol all 
rights, title or interests, etc , is published by the 
Local Government by notification under S. 7 (3). 
When such a notification is published, an hereditary 
office-holder can petition under S. 8 within 90 days 
that it should be declared not to be a Sikh Gurdwara. 
Further by virtue of S. 7 (5), the publication of a 
notification under the provisions of S. 7 (3) shall be 
conclusive proof that the pr ^visions of sub-ss. (1), (2), 
(3) and (4) of S. 7 has been duly complied with. The 
tiial of a petition under S. 8 must thus pre-suppose 
that there are at least more than 50 worshippers and 
that there is a Gurdwara, or place of religious wor- 
ship frequented by them AIR (Vol 21) 1934 Lah 920: 
35 P L R 619 : 155 lnd Cas 396 (DB). 

S. 8 — Petition under S. 8 — Persons competent to 

file — Locus standi. 

A petition under S. 8 is only competent, if made 
by (1) any hereditary office holder or (2) twenty or 
more worshippers of the Gurdwara; and under S. 14(2), 
the forwarding of the petition to the Tribunal for 
disposal is conclusive proof that the petition was 
received by the Government in time and in the case 
of a petition forwarded by worshippers of a Gurdwara 
under the provisions of S. 8, that the provisions of 
S. 8 with respect to such worshippers were duly 
complied with. Nothing is said about a petition for- 
warded by a hereditary office-holder under S. 8 except 
that it must be held to have been presented in time. 
It follows that the locus standi of such a petitioner 
can be challenged and would have to be decided 
before the trial can proceed. This position is not 
affected by S. 16 (I) which can only apply to a peti- 
tion, properly before the Tribunal. AIR (Vol 21) 1934 
Lah 920 : 35 P L R 619 : 155 Ind Cas 396 (DB). 

S. 8 — Village Gurdwara-dharamsala — Public 

worship of Granth Sahib and feeding of travellers 
after British occupation : 

Held, that the evidence was sufficient to establish 
that the dharamsala was a Gurdwara. AIR (Vol 21) 
1934 Lah 319 : 147 Ind Cas 834 (DB). 

Ss. 8, 7 — Dharamsala — Whether necessarily a 

place of public worship. 

'1 he word dharamsala is and can be used for a 
very common type of institution in which there is 
an almshouse as well as public worship by Sikhs. 
But it can also be used for a charitable almshouse 
without there being public worship. Though the 
Granth was being r< ad since 1880, it cannot be said 
that the institution was originally established for 
public worship by Sikhs. The inlerence that it was a 
place of public worship might be easier to draw had 


the institution been set up in a Sikh village abadi- 
A1R (Vol 21) 1934 Lah 277 : 150 Ind Cas 259 (DB). 

S. 8 — Dharamsala, if a Sikh Gurdwara. 

Where the dharamsala was established for use by 
Sikhs for the purpose of worship by the public and 
was used for such worship by Sikhs and the land 
attached to it has been given by the ancestors of the 
present villagers : 

Held, that it was a Sikh Gurdwara. 

Where the former office-holders were Udasis and 
that the petitioner is a Sikh and was never the chela 
of the deceased office-holder, he cannot be an here- 
ditary office-holder. AIR (Vol 2L) 1934 Lah 130 : 149 
Ind Cas 1087 (DB). 

S. 8 —Justification for petition under. 

Before a person can put in a petition under S. 8, 
he has to establish that he was a hereditary office- 
holder. If he is not such, the petition is not com- 
petent, nor his appeal against the decision of the 
Tribunal maintainable. AIR (Vol 21) 1934 Lah 98 : 
148 Ind Cas 1007 (DB). 

S. 8 — Mahant who is hereditary office-holder, 

whether has locus standi. 

Held, on facts and admissions that the mahant 
had admitted that he was the successor of the previ- 
ous mahants His assertion that he was the owner 
must not be read alone. It only meant that he consi- 
ders that he had full power of disposition in his 
capacity of mahant. The statement did not affect the 
question of his locus standi to come in under S. 8. 
A 1 R (Vol 21) 1934 Lah 13 : 15 Lah 247 : 36 P L R 
453 : 151 Ind Cas 1005 (DB). 

Ss. 8, 7 (3) and 15 — Order declaring an institu- 
tion as Gurdwara — Review Maintainability. 

Where the Sikh Gurdwara Tribunal has passed an 
order declaring an institution as a gurdwara. the 
claim of another person not a party to the original 
proceedings can be entertained only if it is preferred 
within ninety days of the publication of the noti- 
fication under S. 7 (3) and it is impossible for the 
Tribunal to review their order on the application of 
a person who was not a party to the original proceed- 
ings and whose right to object was barred by limi 
tation under S. 8. The case having ended, the provi- 
sions of S. 15 cannot be utilised. AIR (Vol 20) 1933 
Lah 1038 : 147 lnd Cas 714 (DB). 

S. 8 — Application by Government. 

It is open to the Secretary of State to present an 
application under S. 8. AIR (Vol 14) 1927 Lah 380 : 
100 Ind Cas 70. 

— S. 10. 

S. 10 — Power of Tribunal. 

The Tribunal cannot adjudicate upon the right, 
title or interest of the Gurdwara in the properties 
mentioned in the list under S. 7 (3). That is a 
matter which has to be decided in proceedings on 
the petition under S. 10. The remarks of the Tri- 
bunal in its judgment and decree under S. 8 regard- 
ing the right, title and interest of the Gurdwara in 
the properties mentioned in the list must be regard- 
ed as obiter and have no legal effect as against the 
declaration of rights as emb idied in the decree under 
S. 10. AIR (Vol 28) 1941 Lah 161: 43 P L R 55 : 194 
Ind Cas 883 (DB). 

Ss. 10, 14 — Petition by M under S. 10 that pro- 
perty included in Government Notification dated 
16th October 1933, was his own — Second petition 
presented directly to Tribunal inisdesc ibed as better 
statement of first one but claim made in it really 
repugnant to and inconsistent with first — Subsequent 
petition was a new one and Tribunal held, had no 
jurisdiction to entertain it either under S. 10 or under 
S. 14. A I R (Vol 24) 1937 Lah 795 : 40 P L R 881 i 
175 Ind Cas 382 (DB). 
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S. 10— Applicability. 

Obiter If a petitioner denies that an institution 

claimed as a Gurdwara under S. 7 is a place ol wor- 
ship at all, whether public or private, no petition 
under S. 8 is competent and his proper remedy in 
such a case is a petition under S. 10. AIR (Vol 24) 
1937 Lah 786 : 40 P L R 82 : 176 Ind Cas 262 (DB). 

S. 10— Scope. 

A claim under S. 10 must be a personal claim and 
not a claim by trustee. AIR (Vol 24) 1937 Lah 106 : 
172 Ind Cas 173 (DB). 

S. 10 — Power of Tribunal. 

The Tribunal disposing of a petition under S. 10 is 
empowered to decide by its order not only the peti- 
tioner’s claim but also the claim made by the 
Gurdwara. A 1 R (Vol 23) 1936 Lah 939 : 39 P L R 
439 : 168 Ind Cas 905 (DB). 

Ss. 10, 85 (2) — Functions of Tribunal. 

When the Tribunal has declared an institution to 
be a Sikh Gurdwara, it is no function of the Tribunal 
to decide on an application under S. 10 as to the 
persons by whom the properties appended to the 
Gurdwara are to be managed. Tne question of 
management arises only between the applicants and 
the Committee constituted under S. 85 (2). AIR (Vol 
23) 1936 Lah 847 : 167 Ind Cas 350 (DB). 

S. 10— Tribunal, if has jurisdiction to determine 

non-applicant's rights of superintendence. 

The power to deal with a petition under S. 10 does 
not include authority to determine a claim not in- 
cluded in the petition itself. Where the claim that 
the non-applicmt has no right of superintendence 
and control is made in the petition but this claim is 
based on the plea that the petitioners were owners of 
the Bunga, and the evidence adduced by them to 
prove that the Bunga was not waqf fails entirely, the 
Tribunal can only dismiss the petitions and has no 
jurisdiction to adjudicate upon the question what 
rights were possessed by the non-applicant. AIR (Vol 
23) 1936 Lah 645 : 38 P L R 861 : 166 Ind Cas 63 
(DB). 

S. 10— Scope. 

The Tribunal can proceed to deal with the peti- 
tions under S. 10 only on the assumption that the 
institution was a Sikh Gurdwara. AIR (Vol 22) 1935 
Lah 813 : 160 Ind Cas 533 (DB). 

S. 10— Scope. 

The petitions under S. 10 can either be wholly 
accepted, partially accepted or wholly dismissed. 
There is no provision in the Act for the grant of a 
declaration disallowing the claim of the objectors. 
AIR (Vol 22) 1935 Lah 813 : 160 Ind Cas 533 (DB). 

S. 10 — Declaration of Sikh Gurdwara — Office- 
holders claiming property as personal under S. 10 — 
Appeal against decision pending — No notification — 
Held, notification was immaterial and Tribunal could 
dispose of objection of office-holders. AIR (Vol 22) 
1935 Lah 807 : 160 Ind Cas 143 (DB). 

S. 10— Powers of Tribunal. 

The Tribunal can proceed to deal with the petition 
i under S. 10 only on the assumption that the institu- 
tion was a Sikh Gurdwara. 

Held, that it was proved that the property was 
endowed property belonging to Gurdwara and not 
personal property of the office-bearers. A 1 1\ (\ ol ~2) 
1935 Lah 807 : 160 Ind Cas 143 (DB). 

Ss. 10, 8 — Stay of petition. 

The Act does not contemplate the stay of a peti- 
>' tion under S. 10 pending before the Tribunal while 

J° the petitioner’s appeal is being heard against the 

ef decision under S. 8. AIR (Vol 21) 1934 Lah 832 : 150 
l Ind Cas 671 (1). 


S. 10 — Applicability . 

Suit for possession of property claimed as a dera of 
Udasis — Notification with respect to the property 
during pendency of suit : 

Held, that it was necessary for the plaintiff to pre- 
sent a petition under S. 10. AIR (Vol 20) 1933 Lah 
268 : 34 P L R 857 : 145 Ind Cas 701 (1). 

Ss. 10 (3), 7 - Scope. 

The only thing that the notification under sub-s. (3) 
of S. 10, can prove is the simple fact that no claim 
was made in respect of any right, title or interest 
specified in the notification under S. 7, and no more. 
It is not conclusive proof ol the right, title or interest 
of the party named therein in the property concern- 
ed. AIR (Vol 24) 1937 Lah 285 : 174 Ind Cas 543- 
(DB). 

— S. 12. 

Ss. 12, 7, 10 and 11 — Tribunal under — Powers 

of. 

Section 12 is expressly constituted for the purpose of 
deciding claims made in accordance with the provi- 
sions of this Act. It is not constituted merely to 
decide matters arising in petitions received by it 
from the Provincial Government under Ss. 5, 6, 8, 10 
or 11, in accordance with S. 14 (1). These latter 
petitions are received by the Government and for- 
warded by them for decision, hut the petition under 
S. 7 is a claim and is also before the Tribunal when 
under S. 10 (l) a counter petition is forwarded to it 
for disposal; because under S. 10 (1), the petition 
forwarded under this latter section is based upon a 
right, title or interest in any property included in 
the list attached to the petition forwarded to Gov- 
ernment under S. 7. The t ribunal is set up for the 
purpose of deciding all claims made, and a claim 
under S. 7 in c umection with the property said to 
belong to the Gurdwara is a claim in accordance 
with the provisions of the Sikh Gurdwaras Act. 
Taking, therefore, the provisions of the Act as a 
whole, there is no foundation for the argument that 
the Tribunal has no jurisdiction to decide that the 
property included in the list attached to the petition 
under S. 7 belonged to the Gurdwara in question. 
A 1 R (Vol 27) 1940 Lah 266 : I L R (1940) Lah 649 : 
190 Ind Cas 625 (DB). 

S. 12 — Decree by Sikh Gurdwara Tribunal — 

Application for execution by assignee. 

Even though the Sikh Gurdwaras Tribunal has no 
power to execute a decree passed by it, an applica- 
tion under O. 21, R. 16, Civil P C., for execution of 
a decree passed by it by a person in the position of 
an assignee of the decree must, in the first instance, 
be made to the Tribunal itself. 

Even when a decree is transferred to another Court 
for execution, the latter Court cannot entertain an 
application under O. 21, R. 16. AIR (Vol 18) 1931 
Lah 499 : 132 Ind Cas 183. 

S. 12 -Procedure — Applicability of C. P. Code. 

The provisions of O. 6, R. 17, C. P. Code, apply to 
the trial of cases before the Sikh Gurdwaras Tri- 
bunal. A 1 R (Vol 15) 1928 Lah 325 : 9 Lah 649 : 29 
P L R 733 : 110 Ind Cas 164 (DB). 

§ 13 

S. 13 — Under the provisions of S. 13, it is legal 

for two of the members of the Tribunal in the ab- 
sence of the third to finally decide the case before 
them. 

[Pracedure on difference of opinion is laid down.l 
A I R (Vol 18) 1931 Lah 385 : 12 Lah 467 : 131 Ind 
Cas 737 (FB). 

— S. 14. 

S. 14 — Judgment in rem. 

A finding by a Sikh Gurdwaras Tribunal that an 
institution is not a Sikh Gurdwara is a judgment in 
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rem which establishes that it is not a Sikh place of 
worship. A I R (Vol 26) 1939 Lah 239 : 41 P L R 777 
(DB). 

S. 14 — Under S. 14 (ii\ the forwarding of the 

petition is conclusive proof that the provisions of the 
section with respect to worship have been complied 
with. AIR (Vol 22) 1935 Lah 666 : 15S Ind Cas 903 
(2) (DB). 

S. 14 — Duty of Tribunal —Dismissal of petition 

— Property, if can be declared to be property of 
Gurudwara — Practice. 

When a petition under S. 10 is forwarded to the 
Tribunal, its sole duty is to dispose of the petition in 
accordance with the provisions of the Act. The in. 
elusion of property in a list prepared under S. 7 (2) 
implies a claim that that property is the property of 
the Gurdwara mentioned in the petition with which 
the list accompanies, but neither this petition nor the 
implied claim is before the Tribunal for adjudication; 
the only claim before it is the claim of the petitioner 
who, under S. 10, claims that certain property be- 
longed to him; and the only way in which the Tri- 
bunal can dispose of the petition is by decreeing the 
claim in whole or in part or by dismissing the peti- 
tion, leaving the effect of the order to determined 
afterwards, according to law, either the general law 
or the specific provisions of the Act. It is not open to 
the Tribunal on the dismissal of such a petition, to 
declare that the property belongs to the Gurdwara. 
A I R (Vol 22) 1935 Lah 279 : 16 Lah 968 : 38 P L R 
44 : 156 Ind Cas 1042 (DB). 

— S. 15. 

S. 15 — Power of Tribunal. 

The power conferred on the Tribunal under S. 15 
is similar to the one conferred upon the civil Courts 
by O. 1, R. 10 (2), Civil P. C., and does not absolve it 
from the necessity of following the procedure as laid 
down in O. 1, R. 8. AIR (Vol 25) 1938 Lah 369 : 40 
P L R 319 : 175 Ind Cas 945 (FB). 

S. 15 — Scope — Parties to petition. 

There are no respondents in a petition presented 
under S. 8 and hence S. 15 has been enacted empower- 
ing the Tribunal by advertisement or otherwise, to 
enquire if any person desires to be made a party and 
to join any person whom it considers should be made 
a party. The practice is that the Tribunal ascertains 
the names ol the Sikh worshippers who forwarded the 
petition under S. 7 of the Act and these persons are 
notified by beat of drum in the locality to come for- 
ward while notice is sometimes sent tosome of them. 
The intention of S. 15 is to allow the Tribunal to 
consolidate rival or conflic'ing claims, if convenient, 
and to furnish a means of getting respondents or 
objectors to contest petition and thus to permit of 
petitions being tried as suits because the petitions 
•themselves name no objectors. There is nothing in 
the section which permits the Tribunal arbitrarily to 
add or substitute one petitioner for another. A peti- 
tion can only be put in under S. 8 within 90 days of 
the notification published under S. 7 (3). AIR (Vol 21) 
1934 Lah 920 : 35 P L R 619 : 155 Ind Cas 396 (DB). 

— S. 16. 

1. Evidence. 

2. Interpretation. 

3. Restoration of hereditary office-holder. 

4 . Scope. 

5. Tes’s. 

6. '' hat is not Sikh Gurdwara. 

7. What is Sikh Gurdwara. 

1. Evidence. 

Ss. 16 (2) (iii) — In order to bring an institution 

within the definition of cl. (iii), sub-s. (2) of S. 16. it 
is necessary to prove not only that the institution has 
been used for public Sikh worship but also indepen- 


dently, that it was founded for such worship. AIR 
(Vol 24) 1937 Lah 577 : I L R (1937) Lah 413 : 39 
P L R 817 : 171 Ind Cas 963 (DB). 

S. 16 (2)— Proof requisite. 

Clause (iii) of S. 16 (2) does not require proof of 
user of public worship predominantly by Sikhs, but 
merely that the institution is used for worship by 
Sikhs. The main stress under the clause has to be 
taken by the first part thereof. The party, has to prove 
that the institution in suit was established for use by 
Sikhs for the purpose of public worship. They may 
prove this by any class of evidence permitted under 
the Evidence Act but in order to succeed t e evidence 
which they adduce must prove it and the circums- 
tance that an institution is an old one does not 
absolve them from giving suitable and sufficient proof 
though it is a fact which has to be taken into account 
in estimating the evidence : 

Held, that the institution in suit was not proved to 
be a Sikh Gurdwara. AIR (Vol 23) 1936 P C 93 : 43 
L W 443 : 2 B R 383 : 1936 MW N 341 : 17 1. 146 : 
40 C W N 610 : 38 Bom L R 479 : 38 P L R 378 : 63 
C L J 390 : 63 I A 180 : 16L Ind Cas 529. 

S. 16 — Report of Government Officials — Value 

of, in evidence. 

For the purpose of ascertaining whether the old 
shrine was established for the use of Sikhs, no great 
stress can be laid upon the language in reports and the 
like made by the Government Officials. AIR (Vol 23) 
1930 P C 93 : 43 L W 443 : 2 B R 383 : 1936 M VV N 
341 : 17 L 146: 40 C W N 610: 38 Bom L R 479 : 33 
P L R 378 : 63 C L J 390 : 03 I A 180 : 161 Ind Cas 
529. 

S. 16 (2) (iii) — Requisite proof. 

In order to succeed in proving that a Dharamsala 
is a Sikh Gurdwara under the provisions of S. 16 (2) 
(iii), the petitioners have to prove both that the 
Dharamsala was being used for public worship by 
Sikhs before and at the time of tnc presentation of 
the petition and that it was established for this 
purpose : 

Held, that Dharamsala Saindaswali at Kamalia, 
was not a Sikh Gurdwara. AIR (Vol 23) 1930 Lah 
924 : 33 P L R 831 : 163 Ind Cas 727 (DB). 

S. 16 (2) (iii) — Burden of proof to establish that 

institution is Sikh Gurdwara is on petitioner. AIR 
(Vol 23) 1936 Lah 822 : 169 Ind Cas 89 (DB). 

S. 16 — No proof that institution was established 

by Sikhs for public worship — Institution, college of 
Udasi Fakirs — Held, institution could not be declared 
a Sikh Gurdwara. AIR (Vol 23) 1936 Lah 819 : 167 
Ind Cas 662 (DB). 

S. 16 (2) — Institution founded for public worship 

— Necessary evidence. 

Where there is no reliable evidence to show that 
the institution had been established for public wor- 
ship by the Sikhs and earliest pattas of land given by 
way of muafi or jagir merely show that these grants 
were made to the then incumbents of the institution 
by way of charity and contain no reference to any 
public worship, it cannot be held that the institution 
was founded for public worship and the facts that 
the institution was given grants of land by a Sikh 
Sardar and that it was named after a Nirmala Sadh 
cannot make any difference. AIR (Vol 23) 1936 Lah 
216 : 162 Ind Cas 858 (DB). 

-S. 1‘ (2) (iii) — Essentials to establish that insti- 
tution is Sikh Gurdwara. 

The questions whether the institution was estab- 
lished for use by Sikhs for the purpose of public wor- 
ship and whether it was used for such worship by 
Sikhs are two distinct questions. In order to establish 
that an institution is a Sikh Gurdwara, it is not suffi- 
cient to produce satisfactory evidence on the second 
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question only and ask the Court to infer that the 
institution was established for the purpose of public 
worship : 

Held, on the evidence that Dera Bawa Dopehr Das, 
situate at Gurm Tahsil, District Ludiana, was not 
founded for public worship. (L935) 157 lnd Cas 142 
(Lah) (DB). 

S. 16— Onus of proving that institution is Sikh 

Gurdwara is on those not in possession. 

The true issue in cases where the nature of the 
institution is to be determined is whether it is proved 
that the institution was established for public wor- 
ship by Sikhs. Whether the inahaut is an Udasi or 
not is of minor importance. 

Where the institution has been in the possession of 
Udasis for generations and the Udasi mahant resists 
the declaration, it is for those out of possession desir- 
ing a declaration about the character of an institution 
to prove their allegation. 

The institution was a college or small monastery of 
Udasi sadhus living there together with labourers who 
worked the land. Travellers were constantly enter- 
tained and the Granth Sahib was read and wor- 
shipped. Sometime between the death of a certain 
mahant in 1879, and the settlement of 1913, in his 
memory a smadh was erected and it had been wor- 
shipped since then. The institution was nowhere 
called a Gurdwara : 

Held, that the objectors failed to prove that this 
institution was established by Sikhs for the purpose 
of public worship. AIR (Vol 22) 1935 Lah 879 : 160 
lnd Cas 744 (DB). 

S. 16— Proof of two separate matters is necessary 

in order that S. 16 (2) (iii) should be applied, the first 
being that the institution was established for use by 
Sikhs for the purpose of public worship, juid this is 
not a necessary inference, when the second propo- 
sition concerning user of the institution only has been 
established. A l R (Vol 22) 1935 Lah 666 : 158 lnd 
Cas 903 (2) (DB). 

S. 16 (2) (iii)— Dharamsala founded by Sikhs for 

public worship— User for such worship — Inference. 

Where it is alleged that an institution was estab- 
lished by Nirrnal Sadhus to serve as a resting place 
for Sadhus, but the evidence establishes that a 
dharamsala was founded by Sikhs for the purpose of 
public worship and there is ample evidence that 
it has also been used for that purpose, the Granth 
* Sahib being read regularly with due ceremony, the 
| institution is a Sikh Gurdwan and S. 16 (2) (iii)* Sikh 
Gurdwaras Act, applies to the case, A I K (Vol 21) 
1934 Lah 215 : 35 P L R 168 : L47 lnd Cas 309 (DB). 

Ss. 16 (2) (iii), 8 — Petition under S. 8-Onus of 

proof — Evidence to prove that the institution falls 
under S. 16 (2) (iii). 

Where in a petition under S. 8, the petitioner asserts 
that he is the mahant of a dharamsala and claims 
that the dharamsala is not a Sikh Gurdwarj, anu it 
appears that from its foundation, the manants have 
i been Udasis, and that there are, at the dharamsala ✓ 
, samadhs of the petitioner’s ancestors, the onus is on 
n the objectors to establish the character of the insti- 

t tution. When it is proved by documentary evidence 

h that the dharamsala has been a place ol public wor- 

h fhip since 1853 and that such worship has been con- 

h nected with the Granth Sahib and it also appears 

that the village is a Sikh village, and the evidence or 
. the objectors goes to show that the existence of a 

' samadh dates only from recent times, more than pro- 

bably after the Sikh Gurdwara controversy had 
’■ become acute and the importance of a samadh had 
been realised by the Udasi mahant, it should be held 
'■ that the institution falls within S. 16 (2) (iii). AIR 

i? (Vol 21) 1934 Lah 180 : 147 lnd Cas 632 (DB). 

^ 13F.Y.D./D.F. 11 


S. 16 (2) (iii) — Nature of institution — Burden of 

proof — Inference from circumstances. 

An institution was founded in the time of Moguls 
by one Guria, and ever since its foundation all the 
mahants were Udasis, succession going from guru to 
chela, subject to confirmation by Udasi Bhek. 1 he 
principal object of worship was the samadh ol Guria, 
which existed on the date ol dispute : 

Held, (1) that the onus of proving that Guria was a 
Sikh and that the institution had been established for 
use by Sikhs for the purpose of public worship and 
that it had been used for such worship by Sikhs, and 
fell within S. 16 (2) (iii), was on those claiming it to 
be a Sikh Gurdwara ; 

(2) that the institution must be regarded as having 
been founded by Udasis and must be treated as an 
Udasi Gurudwara ; and 

(3) the mere fact that Adi Grantha was also kept in 
the institution and on occasions, opened with due 
ceremony and passages from it read was not sufficient 
proof of the purely Sikh nature of the worship carried 
on at the Gurdwara or Dera. AIR (Vol Is) 1931 Lah 
296 : 33 P L R 330 : 136 lnd Cas 257 (DB). 

2. Interpretation. 

S. 16 (2)— “Incident”, meaning of. 

The word ‘incident’ in S. 16 (2) (i), must mean 
some historical event as distinguished from a mere 
myth or tradition. A I R (Vol 24) 1937 Lah 529 : 39 
P L R 802 : 17 L lnd Cas 970 (DB). 

- 3. Restoration of hereditary office-holder. 

S. 16 — Members of Committee ‘managing Gurd- 
wara who are either nominated or co-opted by Com- 
mittee are hereditary office-holders so as to be 
entitled to be restored to office under S. 16 (3). AIR 
(Vol 22) 1935 Lah 277 (DB). 

4. Scope. 

S. 16— Discretion of Court. 

Section 16 is mandatory and allows no discretion 
in its application— Court’s sole duty is to apply the 
criteria laid down in the section and to state the 
result — A ground in the memorandum of appeal that 
to hold that the institution is not a Sikh Gurdwara 
is nothing but a denial of justice is therefore not a 
proper ground. AIR (Vol 22) 1935 Lah 521 (DB). 

5. Tests. 

S. 16 — Gurdwara, if could be managed by Udasis 

—Place, if can he a resting place. 

It was very common if not usual, for Sikh Dharam- 
salas to be managed by Udasis who were regarded by 
the Sikhs as their priests and employed as such. 

The fact that a particulai institution was a resting 
place and a langar as well as one in which the 
Granth Sahib was recited will not exclude the pos- 
sibility of that institution having been founded and 
subsequently used for public Sikh worship. A I R 
(Vol 24) 1937 Lah 826 : 40 P L R 460 : 169 lnd Cas 
947 (DB). 

S. 16— The presence of the Granth Sahib in an 

institution is not inconsistent with the institution 
being an Udasi Dera. AIR (Vol 23) 1936 Lah 924 : 
33 P L II 831 : 163 lnd Cas 727. 

Ss. 16 (2) (iii). 7 (1) — Institution, when can be 

declared Sikh Gurdwara -Essentials stated. 

To declare a place a Sikh Gurdwara under S. 16 (2) 
(iii), it is necessary to p.ove that the institution was 
(a) established for use by Sikhs for the purpose of 
public worship and (b) that it was used for such wor- 
ship by Sikhs before and at the time of the presenta- 
tion of the petition under sub-s. (1) of S. 7 and the 
mere recitation of the Granth Sahib does not in itself 
convert an institution into a Sikh Gurdwara. There 
is no provision in the Act that raises any presumption 
that because the present form of worship is Sikh, it 
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must be held that the Sikh form of worship has been 
in voeue from the foundation of the institution. 
AIR (Vol 23) 1936 Lah 819 : 167 Ind Cas 667 (DB). 

S. 16 (2) (iii) — Conditions necessary under — 

Mere worship in Sikh mode— Presumption. 

Section 16 (2) (iii) requires the fulfilment of two 
distinct conditions : the first relating to user, the 
second to the purpose of the establishment; if satis- 
faction of one condition were to be accepted as a 
ground for proving the fulfilment of the second, it 
would have been unnecessary for the Legislature to 
specify as necessary the fulfilment of the second 
condition. Consequently, the existence for a long 
period of the worship of the Guru Granth Sahib does 
not raise the presumption that the same mode of 
worship prevailed at the origin of the shrine. AIR 
(Vol 22) 1935 Lah 809 : 160 Ind Cas 145 (DB). 

Ss. 16 (2) (iii), 7 — Evidence sufficient to estab- 
lish the institution — Whether enough to establish 
that it is a Sikh Gurdwara. 

Where in an institution there were old smadhs 
worshipped by none except Udasi sadhs, and persons 
in sympathy with them and Granth Sahib was not 
r63Cl • 

Heid, that the institution was not a Sikh Gur- 
dwara. 

The facts that Rupa in whose memory the institu- 
tion was founded was designated as ‘Bhai’ and that 
the building was described as ‘Dharamsala’ in re- 
venue papers would not, by themselve, establish that 
the institution is a Sikh Gurdwara. AIR (Vol 21) 
1934 Lah 60 : 154 Ind Cas 371 (DB). 

S. 16 (2) (iii) — Institution established by Sikhs 

for public worship and used as such — Granth Sahib 
read— Office-holders Sikhs — Grants by Sikhs : 

Held, that the institution is Sikh Gurdwara; merely 
because some Hindus went there to worship Granth 
saheb does not make it Hindu institution. AIR (Vol 
21) 1934 Lah 173 (DB). 


S. 16— It does not follow that the institution is a 

Sikh Gurdwara merely, because the Udasi sadh, 
resident here, read the Granth Sahib in the presence 
of Sikhs or other persons present. AIR (Vol 21) 1934 
Lah 13 : 15 Lah 247 : 36 P L R 458 : 151 Ind Cas 
1005 (DB). 

S. 10 In order that a Gurdwara may be a Sikh 

Gurdwara, it must be proved as given in S. 16 (2) (iii) 
that the institution or Gurdwara was established for 
use by Sikhs for the purpose of public worship and 
was used for such worship by Sikhs. A grant to a 
holy Udasi sadh for the purpose of supplying his per- 
sonal needs and those of other ascetics and needy 
travellers does not make the institution a Sikh Gur- 
dwara. AIR (Vol 21) 1934 Lah 13 : 15 L 247 : 36 
P L R 458 : 151 Ind Cas 1005 (DB). 

S. 16 (2) (iii)— Gurdwara, essentials of — Hindu 

dharmshala and Sikh Gurdwara — Tests. 

Where it appeared from the evidence that a person 
worshipped thakurs, gods and goddesses, feasted 
Brahmans at the opening ceremony of the dharma- 
sala, visited holy places of the Hindu religion, cele- 
brated the marriages of his daughters according to 
Hindu rites, and finally, on his death, was accorded 
the Kirya Karm ceremonies : 

Held, that in the face of such evidence it is impos- 
sible to come to any other conclusion than that he 
was a Hindu and not a Sikh. 

The word 'dharmsala’ means primarily a place of 
rest and has subsidiary meanings which connote both 
a Hindu place of worship and a Sikh place of wor- 
ship 

In order to prove that a dharmsala is a Sikh Gur- 
dwara and not a Hindu dharmsala, it must be esta- 
blished that dharmsala (1) was established for use by 
Sikhs for the purpose of public worship and (2) that 


it has been so used by Sikhs. It is not enough to 
show that the dharmsala was used by Sikhs or even 
that Sikh worship is actually carried on in that place. 

A I R (Vol 19) 1932 Lah 268 •: 13 L 6 : 33 P L R 395 : 
142 Ind Cas 600 (DB). 

6. What is not Sikh Gurdwara. 

S. 16 (2) (i), (ii), (iii) — Namdev institution — 

Baradari Namdev sect — Usages. , 

Namdev sect, which is not a Sikh sect, is a very 
cosmopolitan one and amongst its usages is the 
reading and worship of the Granth Sahib in which 
many of the sayings of its founder are incorporated. 

Where the baradari formed a small part of Namdev 
institution and Granth Sahib was kept, read and 
worshipped both by Sikhs and by followers of Nam- 
dev, it was held that the fact that the reading of the 
Granth Sahib from beginning to end, called akhand 
path had taken place therefrom time to time from 1869 
onwards did not necessarily bring the baradari with- 
in the provisions of S. 16 (2) (i), (ii) or (iii). Unless it 
had been made out that this baradari was a separate 
institution and established as such, it could not be 
held to be a Sikh Gurdwara; for if the baradari was 
merely a part of the institution of Namdev, it must 
be held to be a minor or subsidiary part thereof. It 
may be the case that the Sikhs go there because the 
Granth Sahib is there; but these must be Sikhs, who 
are not strict Sikhs but with leanings towards the 
Namdev sect as in the same institution there are 
smadhs, which are worshipped, and Hindu temples 
where worship takes place. Nama Bansi venerate 
the Grath Sahib and there is no reason to hold that 
they worship at baradari owing to some tradition 
connected with one of the ten Sikh Gurus. They do 
so because the Granth Sahib is one of the books 
they venerate. If some Sikhs do go there, that would 
not alter the nature of the institution which is a . 
Nama Bansi institution and a corporate part of one 
large institution of the followers of Baba Namdevji. 
AIR (Vol 24) 1937 Lah 753 : 39 PLR 989 : 175 Ind 
Cas 652 (DB). 

S. 16(2) — Institution founded as langar by a 

kamboth who had become Udasi .... Held, on evi- 
dence that institution was not a Sikh Gurdwara. AIR 
(Vol 24) 1937 Lah 529 : 39 P L R 802 : 171 Ind Cas 
970 (DB). 

Ss. 16 (2), 7 — Institution described as Gurdwara 

— Presumption that it was founded for Sikh worship, 
if arises. 

The use of the word Gurdwara is not confined to 
Sikh institutions and the mere fact that the place has 
been called a Gurdwara as well as Mandir and Tha- 
kardwara does not warrant the presumption that it 
was founded for Sikh worship. 

The institution in question was established by an 
Udasi Brahmin, the principal endowment being cer- 
tain land granted by a Muhammadan ruler who hated 
Sikhs. There was a Hindu temple alongside the 
building claimed as Gurdwara. The institution was 
also referred to as a Thakardwara. There were very 
few Sikhs in the town and the evidence pointed to 
the place having always been a Hindu place of wor- 
ship although during and after Sikh times until it 
included what was recognized to be a Sikh Gur- 
dwara. The principal object of reverence in it was 
the Gaddinashin Mahant. There were a Lingam and 
Hindu idols in the Thakardwara and tobacco smoking 
went on in its precincts : 

Held, that the institution was not a Sikh Gur- 
dwara. AIR (Vol 24) 1937 Lah 324: 173 Ind Cas 937 
(DB). 

S. 16 — Originator of institution Udasi Fakir — ■ 

Institution charitable and not religious — Granth 
Sahib read but rites inconsistent with Sikhism per- 
formed : 
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Held* institution was not Sikh institution within 
S. 16 (2). AIR (Vol 24) 1937 Lah 280 : 174 lnd Cas 
347 (DB). 

S. 16 (2) — Holding the Granth Sahib in rever- 
ence and reciting it ceremoniously will not by them- 
selves make the institution in dispute a Sikh Gur- 
dwara as Udasis hold the Guru Granth Sahib in great 
reverence and the fact that the Granth Sahib is 
recited in an Udasi institution does not make it 
a Sikh Gurdwara. This fact does not establish that 
the institution falls within any of the clauses of S. 16 
(2). AIR (Vol 23) 1936 Lah 841 : 165 lnd Cas 507 
(DB). 

S. 16 — Isolated statements in Muafi inquiries 

indicating public worship, whether should be relied 
on to prove the institution to be a place of public 
worship. 

It is for the incumbents of institutions enjoying 
Muafis to try to make out that they were serving 
some religious or charitable purpose, whether they 
were originally established for such a purpose or not. 
Mere isolated statements made in muafi enquiries, 
including that there was public worship cannot be 
laid much stress on to prove that the institution is a 
place of public worship. 

The Dharmsala in question itself was built by a 
Hindu Udasi sadh. The Muafi was granted for his 
maintenance and there was in the grant no mention 
of public worship or any condition except that the 
Muafidar should pray for the long life and prosperity 
of the ruler. The Muafidar and his descendants lived 
in the Dharmsala with their families and the Granth 
was kept only in a small portion there. There was a 
kharas for the convenience of travellers but no langar 
was kept though fakirs and sadhus who came at the 
proper time were fed : 

Held, that the fact that the Granth Sahib had been 
kept and recited by itself could not be attached much 
significance in the case of institutions in charge of 
Udasi sadhs and that the institution could not be 
said to be a Sikh Gurdwara. AIR (Vol 23) 1936 Lah 
822 : 169 lnd Cas 89 (DB). 

S. 16 (2) (iii) — Hereditary office-holder, who is. 

Where the office of mahant devolved before 1st 
January 1920, according to hereditary right or by 
nomination by the office-holder for the time being, a 
person who himself became mahant as the chela of 
his guru, is the holder of the hereditary office of 
mahant of the institution : 

Held, on facts that the mere fact that lately the 
worship in the institution has been Sikh alone, will 
not make the dharmsala a Sikh Gurdwara within the 
meaning of section 6 where the institution was origi- 
nally a dharmsala, founded as a private property of 
the Udasi fraternity. AIR (Vol 23) 1936 Lah 675 : 38 
P L R 870 : 17 Lah 785 : 166 lnd Cas 397 (DB). 

S. 16 — Bunga Sohlanwala. 

Held,' that the very situation of the Bunga on the 
outskirts of the Gurdwara Harmandir Sahib lends 
support to the contention that it is intended for the 
use of pilgrims visiting the Gurdwara and not for the 
use of people visiting Amritsar on ordinary business. 
The fact that that place is called “Bunga” is itself 
significant. Consequently, the Bunga Sohlanwala is 
an institution partly religious and partly charitable 
’ and the proprietors of the village Sonl are the mana- 
gers of the institution as trustees and not as sole 
\ Proprietors thereof, and, being a religious and charit- 
able institution, the Bunga would be inalienable and 
the Golden Temple, Amritsar (Shri Harmandir Sahib) 
" has no right of superintendence or control over the 
b management of the Bunga. AIR (Vol 23) 1936 Lah 
(' 1641 : 160 lnd Cas 693 (DB). 


S. 16 (2) (iii) — Institution founded by Peshawaris 

— Marriage parties, smoking and other anti-Sikh 
ceremonies taking place : 

Held, that the institution was not Sikh Gurdwara. 
Mere fact that mahanths have been Nirmala did not 
make it Sikh Gurdwara. AIR (Vol 22) 1935 Lah 663 : 
160 lnd Cas 538 (DB). 

S. 16 — The fact that the Granth Sahib was 

brought to the institution and was read on particular 
occasions does not make the institution Sikh Gur- 
dwara. Nanak Sar at Dinga is not a Sikh Gurdwara. 
(1935) 157 lnd Cas 844 : 37 PLR 34S (DB). 

S. 16 (2) (iii) — Gurdwara Baghichi Thakram in 

Gujranwala Citv is not a Sikh Gurdwara within the 
meaning of S. 16 (2) (iii). AIR (Vol 21) 1934 Lah 920: 
35 PLR 619 : 155 lnd Cas 396 iDR). 

S. 16 — Dera Bhai Pirthi Sahib, whether Sikh 

Gurdwara. 

Dera Bhai Pirthi Sahib at Manak in the Lahore 
District is not a Sikh Gurdwara. It was not establish- 
ed for use by Sikhs for the purpose of public worship 
nor in memory of any Sikh saint. 

Udasis are not Sikhs but schismatics who separated 
in the earliest days of Sikhism and never merged 
with the followers of the Guru. AIR (Vol 18) 1931 
Lah 161 : 32 PLR 910 : 12 Lah 497 : 135 lnd Cas 
657 (DB). 

7. What is Sikh Gurdwara. 

S. 16 — Granth Sahib being read, whether con- 
clusive to establish institution is Gurdwara— Gur- 
dwara, if can contain samadh. 

There is no authority that an institution containing 
a samadh cannot be a Sikh Gurdwara, although no 
doubt the worship of a Samadh is opposed to ortho- 
dox Sikhism. 

The evidence that the Granth Sahib has, from 
earliest times, been read in a Dharmsala will not, by 
itself be a conclusive evidence that the Dharmsala is 
a Sikh Gurdwara. It might, indeed, be the determin- 
ing factor in arriving at a conclusion regarding the 
purpose for which a particular institution was found- 
ed. AIR (Vol 24) 1937 Lah 826 : 40 P L R 466 : 169 
lnd Cas 947 (DB). 

S. 16— Gurdwara Baba Narain Singh. 

Held, that the Gurdwara Baba Narain Singh had 
been used for public worship of the Granth Sahib by 
the Sikhs ever since the time of the founder, that 
there was enough evidence to justify the inference 
that the institution was established for public wor- 
ship. AIR (Vol 24) *1937 Lah 786 : 40 P L R 82 : 176 
lnd Cas 262 (DB). 

S. 16 (2) (iv) — Worshipper of Sikh Guru blessed 

by him — His name mentioned in Sikh historical 
works : 

Held, he was a Sikh saint and institution founded 
in his memory was a Sikh Gurdwara. AIR (Vol 24) 
1937 Lah 273 : 174 lnd Cas 682 (DB). 

S. 16 (1) — Institution founded in 1850 and lands 

granted by Sikhs — Mahants always Udasis — No 
evidence to show nature of worship originally practis- 
ed— Institution is not a Sikh Gurdwara. |A1R (Vol 21) 
1934 Lah 969 : 150 lnd Cas 925 (1) (DB). 

S. 16 — Institution founded by Sikhs for their be- 
nefit— Worship of the Granth Sahib : 

Held, that the institution is a Sikh Gurdwara 
though Udasis had been always the incumbents. AIR 
(Vol 21) 1934 Lah 398 : 30 P L R 280 : 151 lnd Cas 
32 (DB). 

S. 16 — When a Gurdwara was established for the 

worship of Sikhs and has been used throughout its 
existence for the same purpose and all the office- 
holders during the whole period of the existence of 
the institution have been Sikhs ,the Gurdwara must 
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be deemed to be established to be a Sikh Gurdwara- 
AIR (Vol 21) 1934 Lah 344 : 154 Ind Cas 356 (D B). 

S. 13 (2) (iii) — Where the village where the 

dharamsala in question was situated was a Sikh vil- 
lage and the dharamsala was the only place of wor- 
ship there and the Granth Sahib was read there but 
the rnahant was an Udasi : 

Held, that the fact that the mahants had been all 
Udasis was a feature common to many Gurdwaras ad- 
mittedly Sikh and that the dharamsala in question 
was a Sikh Gurdwara. AIR (Vol 21) 1934 Lah 63: 143 
Ind Cas 45 (DB). 

S. 16 — Institution built for reading Granth Sahib 

— Udasis, office-holders : 

Held, that the only possible conclus'on was that it 
was established for use by Sikhs for the purpose of 
public worship and was used for such worship by 
Sikhs. The mahants themselves may have worshipped 
the Samadhs as they were Udasis, but this was merely 
subsidiary to the main object of the Gurdwara. AIR 
(Vol 21) 1934 Lah 39 : 15 Lah 270 : 36 P L R 442 : 
151 Ind Cas 738 (DB). 

S. 16 (2) (iii) — Where it is found that in an insti- 
tution. any Sikh can worship, he cannot be stopped 
from doing so and if any one wants to distribute 
‘karah parshad’ and have a recitation of Guru Granth 
Sahib, he can do so, the institution can be said to be 
a Sikh Gurdwara coming within the purview of the 
Sikh Gurdwaras Act. A 1 R (Vol 21) 1934 Lah 28 : 35 
P L R 346 : 148 Ind Cas 162 (DB). 

S. 16 (2) (iii)— An institution was a dharamsala 

founded by the villagers and used for the worship of 
the Granth Sahib and also the entertainment of way- 
farers. It was not established that its primary object 
was simply the entertainment of wayfarers : 

Held, that the institution came within the provi- 
sions of S. 16 (2) (iii) and that it was Sikh Gurdwara. 
AIR (Vol 21) 1934 Lah 25 : 35 P L R 343 : 148 Ind 
Cas 185 (DB). 

S. 16 — Mahants erecting buildings on land be- 
longing to Gurdwara — Presumption. 

Where the mahants of a Gurdwara in possession of 
the lands of the Gurdwara as custodians for the be- 
nefit of the Gurdwara erect buildings on the lands, the 
presumption is that the buildings are meant to per- 
tain to and attach to the Gurdwara. 

Where it was proved that from the very beginning 
certain land was muafi granted for the purposes of 
the expenses of the langar of a Gurdwara, tnc land 
should be considered to be muafi. belonging to the 
Gurdwara. 

The word ‘dehra’ is generally used to describe a 
cremation place and a birth place is never described 
as a ‘dehara.* AIR (Vol 20) 1933 Lah 475 : 145 Ind 
Cas 727 (DB). 

. S. 16 (1) (2)— ‘Tank,’ whether Gurdwara. 

A tank adjoining building used for public worship 
by the Sikhs can be regarded as a ‘Gurdwara’ within 
the purview of S- 16 (1) (2). AIR (Vol 19) 1932 Lah 
451 : 33 P L R 806 : 142 Ind Cas 698 (DB). 

— S. 18. 

S. 18 (1) — Construction. 

The words “his name” in S. 18 connote the idea of 
the land being held in the capacity of an office-holder 
and not in any other capacity. AIR (Vol 24) 1937 
Lah 180 : 39 P L R 301 : I L R (1937) Lah 136 : 172 
Ind Cas 266 (D B). 

— 1— S. 18 (l) — Presumption. 

Presumptions under S. 18 come into play only if the 
other requirements laid down in S. IS are fulfilled. 
These presumptions can be availed of only if the 
denial is made by any past or present office-holder, 
and that the denial is ot a right, title or interest 
recorded in his name. AIR (Vol 24) 1937 Lah 180 : 


I L R (1937) Lah 130 : 39 P L R 301 : 172 Ind Cas 
266 (D B). 

S. 18 (1) (a) — Mahant acquiring occupancy 

rights — Whether belong to institution. 

A grant to a person by way of reward in recogni- 
tion of services rendered to the Gurdwara always 
remains a personal one. If a person, while occupying 
the office of mahant, acquires occupancy land ana 
occupancy rights in it and the acquisition is shown 
as personal in the revenue records, the occupancy 
rights so acquired are personal to him and he holds 
the land personally and not on behalf of the institu- 
tion. A 1 R (Vol 24) 1937 Lah 488 : 39 P L R 400 : 
170 Ind Cas 456 (D B). 

S. 18 (1) (a) (g) — Grant of muafi for perform- 
ance of music in Gurdwara, whether belongs to 
Gurdwara or musicians — Construction of grant — 
Grantees appearing as office-holders — Presumption 
under S. 18. 

A Sikh proprietor made a grant of the muafi in suit 
for the benefit of one B in his capacity as a ragi. The 
terms of the grant were that B was to sing and play 
upon musical instruments at the time when the reli- 
gious service was held in the Gurdwara in the morn- 
ing and the evening. The musicians were to participate 
in the profits accruing from the land in suit, as tneir 
fees and wages. On his death, B was succeeded by 
his widow, with whom the surviving ragis, who 
called themselves chelas of B, continued to work at 
the Gurdwara. On the death of the widow, the ragis, 
for the time being, succeeded to the land. The muafi 
was proclaimed as a Gurdwara and the ragis claimed 
the property as their own : 

Held, that the muafi was given to the ragis attach- 
ed to the Gurdwara and not in their personal and 
private capacity. AIR (Vol 20) 1933 Lah 894 : 144 
Ind Cas 712 (D B). 

S. 18 (1) (a) — Succession from chela to chela — 

Presumption — ‘Chela’, meaning of. 

Where the succession to the lands in suit has been 
from chela to chela as such on more than two conse- 
cutive occasions, there is a clear presumption that the 
mahants are office-holders and not owners and the 
provisions of 8. 18 la) become applicable. 

The word ‘chela’ denotes a spiritual relationship 
and not natural relationship and is not synonymous 
with adopted son. AIR (Vol 19) 1932 Lah 147 : 32 
P L R 589 : 134 Ind Cas 484 (D B). 

S. 18 (1) (b) — Assignment of land revenue — 

Presumption. 

The land revenue was assigned in the name of 
various members of the family and what remained 
was assigned in the name of the Gurdwara : 

Held, that the presumption would only be that the 
muafi pertained to the Gurdwara and not the land. 
A I R (Vol 21) 1934 Lah 1 : 154 Ind Cas 375 (D B). 

Ss. 18 (1) (b) and (d), 5 — Grant to Udasi sadh 

for establishing langar. 

Where a grant was made to an Udasi sadh so that 
he might found a village in a desolate place and 
establish a langer for feeding sadhus : 

Held, that the land or muafi was not granted to a 
Gurdwara. A I R (Vol 21) 1934 Lah 1 : 154 Ind Cas 
375 (D B). 

S. 18 (1) (b) — Gift for maintenanceof Gurdwara 

— Presumption — Descent not from office-holder to 
office-holder but from father to son —Presumption. 

In the case of an assignment of the proprietary 
rights in the land for the service and maintenance of 
a Gurdwara to which admittedly a langar was attach- 
ed, the provisions of S. 18 (1) (b), are applicable and 
the presumption therein contained displaces the pre- 
sumption which otherwise would arise under S- 44 
of the Punjab Land Revenue Act, 1837. 
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Where the descent has not been from office-holder 
to another office-holder as such but has evidently been 
from father to son and the assignment was an assign- 
ment without any direct reference to any religious 
purpose, the reference to the religious purpose being 
confined to the muafi or remission of land revenue : 

Held, that no presumption under S. IS il) ib) arose. 

A I R (Vol 20) 1933 Lah 137 : 142 Ind Cas 530 (D B). 

— — S. IS (l) (b) — Personal grant — Jaghir piior to 
British administration devolving from father to son 
— British Government confirming it personally in 
name of one who was then enjoying it though he was 
alsopujari of Akal Takht naming his male issue as 
successor — ■ Nature of jaghir. 

A jaghir prior to British administration devolved 
from father to son and not from one office-holder to 
his successor in office. It was confirmed by the British 
Government personally in the name of the man who 
was then enjoying its benefit, though he was also the 
pujari of Akal Takht, and his male issue was named 
to be his successor. 

Held, that the jaghir was a personal grant, no pre- 
sumption arising under S. 18, cl. (b) or (g). AIR 
(Vol 17) 1930 Lah 757 (D B). 

-S. 18 (1) (d) — Institution notified as Gurdwara — 

Original grant of land made for upkeep of institution 
— Produce applied for that purpose : 

Held, that the institution is the owner of this pro- 
perty and that the office-holders never before churn- 
ed it as their property; they administered in their 
capacity as office-holders. AIR (Vol 21) 1934 Lah 
602 : 149 lnd Cas 207 (D B). 

S. 18 (l) (d) — Income of land not applied to 

services of Gurdwara — Presumption. 

Where it has not been established that the income 
of the land has been applied ordinarily on the service 
and maintenance of the Gurdwara, the presumption 
under S. 18 (1) (d) does not arise. A I R (Vol 21) 1934 
Lah 1 ; 154 Ind Cas 375 (D B). 

S. 18 (1) (e), (5) — Presumption under, when 

arises. 

Where the oral evidence on the question as to 
whether the money came from the Gurdwara is un- 
convincing and unreliable and there is evidence that 
the family of the mahant has ancestral land, a share 
of which was given to the mahant and the mahant 
could have been given gifts of money and these would 
certainly not be the property of the Gurdwara of 
which ne was the mahant, it is clear that he had 
other sources of income and there is no evidence 
worth considering that the money was supplied from 
Gurdwara income; there is no presumption under 

S. 18 (1) (e). , . , . . 

In order to bring themselves within the presump- 
tion arising from S. 18 (1) (e), the Gurdwara have to 
prove that the acquisition of the right, title or interest 
in question was made with funds proved to have 
belonged to the Gurdwara. AIR (Vol 21) 1934 Lah 
421 : 35 P L R 423 : 15 Lah 732 : 155 Ind Cas 324 
(DB). 

S. 18 (1) (g) — Assignment — Devolution— Pre- 
sumption. 

Wnere an assignment of land is made in the name 
of the office-holder of a dharamsala and the devolu- 
tion has been, on two successive occasions, from guru 
to chela, presumption referred to in S. 18 (g) arises. 
A I R (Vol 22) 1935 Lah 813 : 160 Ind Cas 533 (D B). 

Ss. 18 (1) (g), 2 (4) — Muafidars abandoning 

secular life Services at institution — Reciting 

Granth Sahib — Muafidars, if office-holders within 

S. 18 (g). 

Where it was found that the muafidars who had 
abandoned secular pursuits were constantly perform- 
ing service at the institution and were found to take 
out the Granth Sahib and recite it : 
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Held, that technically speaking, they fell within 
the definition of office-holders as given in S. 2 (4) as 
they participated in the management of public wor- 
ship in a Gurdwara or in the management ol per- 
formance of rituals or' ceremonies observed therein 
and a presumption arose in favour of the Gunlwua 
under S. 18 (g). A I R (Vol 21) 1934 Lah 68 : 15 1 lnd 
Cas 357 (D B). 

S. IS (1) (g) — Presumption under — When 

arises. 

Where it is admitted that a property descended 
from a mahant to his chela and from him as mahant 
to the suceessor-in-oliice, S. IS (I) applies and a 
rebuttable presumption that the land belongs to the 
Gurdwara arises. A I R (Vol 20) 1933 Lah 334 : 34 
P L R 921 : 146 Ind Cas 236 (D B). 

S. 18 (1) (g) — Person in possession of property 

proved to be office-holder — Presumption. 

Where it is proved that a person i» an office-holder, 
the burden of proof is on him or on those who claim 
through him to show that the property in dispute was 
his personal property and did not belong to the 
Gurdwara. AIR (Vol 19) 1932 Lah 150 : 32 P L R 
858 : 136 Ind Cas 718 (D B). 

Ss. 18 (2), 5 _ Muafi — Ownership of land — 

Test. 

The primary title on authority is the jamabandi and 
its value is very much greater than that of any entry 
in any muafi register. Where the entries in the jama- 
band is made from 1851 onwards consistently showed 
the mahant for the time being as the owner of the 
land but. in the muafi register of 1856, it was shown 
that the land was attached to the institution : 

Held, that the entry in the muafi register can, in no 
way, he taken as cancelling or reversing the entries 

in the jainabandis. . 

A muafidar is not necessarily, though, in tact, ne 
often is, the owner of the land exempted from the 
payment of revenue. , 

The second portion of S- 18 makes it clear that the 
preceding portion does not apply to a claim to a right, 
title or interest made by a person deriving title pre- 
vious to the first day of January 1920, from a past or 
present officeholder. AIR (Vol 19) 1932 Lah 513 : 33 
PLR 730 : 14 Lah 150 : 138 Ind Cas 387 (D B). 

Ss. IS (2), 5 — Entry in revenue papers — Pre- 
sumption — Claim under S. 5. 

A Sikh Jat mortgaged his ancestral and self-acquir- 
ed properties to his brother and his nephews with 
possession, in 1899. In 1903. he made a gift of the 
same to a Gurdwara. The Gurdwara was entered in 
the revenue papers as owner of the parties but the 
mortgagees remained in possession. The donor died 
in 1921. The properties were mutated in favour of 
the mortgagees and the Gurdwara’s name disappear- 
ed from the revenue papers. In 1926, the Gurdwara 
was notified as a Sikh Gurdwara. The mortgagees 
preferred a claim to these properties under S. 5. 

Held (i) that there was no presumption under S. 18 
(2), that the properties entered in the revenue papers 
till 1921, belonged in reality to the Gurdwara, as the 
petitioners did not derive title from the donor but 
from a common ancestor and the presumption arising 
from the later entries must, therefore, be given effect 
to * 

(ii) that no question of limitation arose as the peti- 
tioners were in possession all along; 

(iil) that under S. 5, petitioners had a statutory 
right to put forward their right even though they had 
not filed a suit within 6 years to set aside the gift. 
A I R (Vol 18) 1931 Lah 663 : 32 PLR 479 : 132 Ind 
Cas 601 (D B). 

§ 22. 

S. 22 (2) — Compensation to mahant— Matters to 

be considered. 
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Under the Act, the outgoing mahant is not given a 
mere subsistence allowance which would enable him 
to supply himself with bare necessaries of life and 
residence but an allowance which would enable him 
to maintain himself in a position of comparative 
ease, comfort and dignity. 

Where the total receipts of a Gurdwara amounted 
to about Rs. 4,000 a year : 

Held, that the Gurdwara Tribunal was justified, 
having regard to the antecedents of the mahant and 
the services which he had rendered to the institution, 
in fixing a sum of Rs. 2,400 a year as compensatory 
allowance for the loss of his rights and privileges 
relating to residence, subsistence, service and other 
recognised allowances, enjoyed by him while he was 
the mahant, A I R (Vol 19) 1932 Lah 599 : 34 P L R 
380 : 140 Ind Cas 395 (DB). 


— S. 25. 

•Ss. 25, 7, 12 (10) — Delivery of possession. 


Possession of an institution declared »to be a Sikh 
Gurdwara can only be obtained by a suit brought 
under S. 25 (a), and no hereditary office-holder can 
l? de P E rived ^is right to occupy the Gurdwara in 
his official capacity except in accordance with the 
provisions of Part 3, Sikh Gurdwaras Act (see 
Ghap. 11). Hence the Court cannot give possession 
?, n . , a Petit!® 11 fil , ed UIlder Ss - 7 and 12 (10). A I R 
(Vol 22) 1935 Lah 121. 


Ss. 25, 12 (10) — Proper remedy. 


W here the Sikh Gurdwara Tribunal has passed a 
decree for compensation under S. 11 in favour of a 
mahant, the proper course for the mahant is to apply 
tv the Collector under S- 25 and not to ask the 
District Court to execute the decree or order under 
^ pr o 0 ™‘? ns of S- 12 (10). A I R (Vol 20) 1933 Lah 
630 : 34 P L R 633 : 14 L 672 : 144 Ind Cas 192. 

-S. 25- A. 

S. 25 A— -When the property of a ward is subject 


to oertam right in favour of the public and suit under 
. “5-A is brought against the ward in respect of that 
right and the entire property of the ward is under the 
superintendence of the Court of Wards, a notice 
under S. 19, Punjab Court of Wards Act (1903) is 
necessary. A 1 R (Vol 28) 1941 Lah 161 : 43 P L R 
55 : 194 Ind Cas 883. 


-- - S- 25A — Applicability — Suit for possession of 
right of way” — S. 25-A does not apply. 


The only relief which can be given in a suit under 
S. 25-A is one of possession. The “right of way” is 
an incorporeal right of which possession cannot be 
given. The provisions of S. 25-A, therefore, do not 
apply and the Tribunal errs in entertaining and 
decreeing the claim for a right of way. Remedy may 
be bv way of injunction, or other relief, which might 
be obtained in the orc} inary Civil Court. AIR (Vol 27) 

Jo1°,r^ h 250:ILR (1940) Lah 5 87 : 190 Ind Cas 
•Ss. 25-A, 10, 7 — Compromise decree under S. 10 


' |-v ; , ’ ■ r-- ^ ~ vv Uiiuvi J. IV 

— Decree with regard to property included in com- 
promise petition but not in notification under S. 7 — 

Su, f >" *£?P* ct of that Property if maintainable 
under S. 25-A. 

Where, in proceedings under S. 10, the Tribunal 
passed a compromise decree, the decree, with regard 
to property not mentioned in the notification under 
a. 7 but included in the petition of compromise, 
"?. us .{ be deemed to be invalid under O. 23, R. 3, 

P ' C * T ^e P ro P er remedy, therefore, in respect 
°t that property is by way of a regular suit in the 
ordinary Civil Court based on the registered com- 

E romise deed and not by proceedings under S. 25-A 
efore a Tribunal. A I R (Vol 27) 1940 Lah 250 : 
i L R (1040) Lah 587 : 190 Ind Cas 434 (DB). 


S. 25-A — Scope. 


Section 25-A is an enabling and not an excluding 
section. Before the Act was amended by the intro- 
duction of that section, the practice was that the 
party in whose favour the declaration had been made 
by the Tribunal as to the ownership of property 
brought a suit for possession before the Civil Court. 
Section 25-A was intended to give the parties a 
quicker remedy on a cheap stamp within a period of 
one year before the Tribunal itself. It does not 
exclude the jurisdiction of the ordinary Court. Con- 
sequently, the party in whose favour a declaration 
has been made by the Tribunal as to the ownership 
of the property can sue for its possession in ordinary 
Civil Court. AIR (Vol 25) 1938 Lah 85 : 177 Ind Cas 
635 (DB). 


S. 25-A — Scope and object of. 


In introducing S. 25-A by the amending Act of 
1930, the obvious intention of the Legislature was 
that a successful party as soon as the decision was 
reached by the Tribunal would be at liberty to sue 
for possession. The whole section wjis introduced 
owing to the difficulty that had been experienced 
owing to the lack of any provision in the original Act 
for implementing the decisions reached by the 
Tribunal in cases under Ss. 5 and 10- Section 25-A 
was introduced to provide a cheap and speedy method 
of giving effect to the decisions of the Tribunal. It is 
obvious that the proper course for the successful 
party would be to lodge his suit and if the opposite 
party had preferred an appeal in the High Court for 
that party to obtain an order staying the proceed- 
ings, if necessary. 

The only possible interpretation of S. 11 of the 
amending Act is that it makes S. 4 (now S. 25-A of 
the original Act) only applicable to those claims, 
petitions and suits in whicn the recording of evidence 
has not been concluded before the Tribunal at the 
commencement of the Act. AIR (Vol 23) 1936 Lah 
298 : 165 Ind Cas 846 (DB). 


S. 27. 

S. 27— Trust in favour of dharamsala— Notifica- 


tion— Rights of trustees. 

In case where a trust is entirely in favour of a 
dharamsala, the property belongs to the dharamsala 
and once there is a notification declaring a Gurdwara 
to be a Sikh Gurdwara, the trustees come in under 
S. 27 and can claim an order as to who should 
administer the trust. AIR (Vol 24) 1937 Lah 106 : 
172 Ind Cas 173 (DB). 


S. 27 — Applicability — Claim of title by Mahant 


— Onus — Trust deed by Mahant — What amounts to 
allotment to persons other than Gurdwara. 

Where certain property was notified as Gurdwara 
property but the Mahant claimed ownership on the 
basi» of a trust deed executed by his predecessor*in- 
office from which it appeared that the Mahant was 
not in possession as owner : 

Held, that the burden of proving his title was on 
the Mahant and his possession did not shift the 
burden on the opposite party. 

Where a sapurdnama executed by the Mahant of a 
Gurdwara recited that certain properties belonged to 
the Gurdwara on the date on which the document 
was executed, that the income had not been suffi- 
cient, that certain gentlemen (named in the deed) 
had raised subscriptions which had enabled him to 
put the institution on a proper footing, that the 
income* of this property was used by him for his own 
use and for the purposes of the Gurdwara and that 
he and his chela would be entitled to deal with the 
property under the terms of the deed and after his 
death, his chela would carry on the work under the 
control of the gentlemen (or their nominees) who 
had raised the subscription subject to his good 
conduct : 
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Held, that there was no allotment of any property, 
or Income of any property, to any person other than 
the Gurdwara. AIR (Vol 18) 1931 Lah 250 : 32 
P L R 768 : 135 Ind Cas 503 (DB). 

— S» 28 . 

Ss. 28, 30 (2), Proviso, 32 — Scope — Duty and 

power of Court. 

In order to come within the proviso to sub-s. (2) of 
S. 30, the defendants have to prove want of know- 
ledge of the fact that their right, title or interest had 
been included in the list published under the provi- 
sions of sub-s. (2/ of S. 30, that their failure to make 
the claim under S. 5, was due to want of this know- 
ledge and that they could not, by the exercise of 
reasonable diligence, have come to know of the fact 
that their right, title or interest was so included. The 
burden of proving all these matters is on them and 
the benefit of the proviso can only be extended to 
such of the defendants as were able to establish these 
matters. A I R (Vol 22) 1935 Lah 843 : 160 Ind Cas 
133 (DB). 


28, 5 (l) (3) — Notification under S. 5.(3) — 

Whether conclusive proof that no claim was made 
Right of Gurdwara Committee to file suit. 

A notification under S. 5 (3) is conclusive proof of 
the fact that no claim under S. 5 (1) has been made 
and under S« 28, thfe Committee of the Gurdwara has 
the right to bring a suit for possession. Such a suit 
should, therefore, be decreed. AIR (Vol 21) 1934 
Lah 54 : 149 Ind Cas 955 (DB). 

—S. 28 -Applicability. , , , 

When publication of consolidated list was made 
but the claim was not made by any person, the 
Committee had a right under S. 28 to bring a suit for 
possession of that property. A I R (Vol 20) 1933 Lah 
1041 : 15 L 117 : 35 P L R 286 : 147 Ind Cas 1142 
(DB). 

Ss. 28, 30 (1) — Proceedings under S. 28 for 

possession of area— Resistance by occupancy tenant 
—Eviction— If can be granted— Procedure for evic- 


An institution was declared a Sikh Gurdwara 
under the Act and within the period prescribed, 
certain Sikhs filed the list referred to in S. 3 of the 
Act. The list contained an item regarding an area ot 
land situated in A of which the right claimed was 
shown as ‘milkiyat’ or ownership and S was named 
as in possession. None made any claim to any ot the 
properties entered in the list and a notification was 
issued under S. 5. The Managing Committee ot the 
Gurdwara took proceedings under S. 28 for possession 
of the Gurdwara properties and the area in A. B con- 
tested the Committee’s claim regarding this property 
on the ground that he was not proprietor thereot but 
the occupancy tenant : 

Held, that S. 30, sub-s. (1), applied and inasmuch 
as no claim was made to the occupancy tenancy, 
possession of the occupancy-tenancy coulcx not be 
granted to the Gurdwara Committee : 

Held also, that the Gurdwara if it sought to evict 
an occupancy tenant, must do so in accordance with 
the provisions of -the Punjab Tenancy Act. AIR 
gol 19) 1932 Lah 303 : 13 L 36 : 137 Ind Cas 877 

S. 28 — Proceeding under S. 28 — Valuation 

Pleader’s fee. „ . . , . j 

Though a proceeding under S. 28 is to be treated 
as a suit, it was not the intention of the Legislature 
to enable the plaintiffs to fix more or less their own 
value on such proceedings in order to enhance the 
costs incurred. AIR (Vol 18) 1931 Lah 71 : H L 621 : 
31 P L R 958 : 129 Ind Cas 495 (DB). 

■ ■ ■ S. 28— Limitation — Applicability of S. 4, Limi- 
tation Act. 


Section 29 (2) (a), Lim. Act as amended in 1922. 
excludes the applicability of S. 4 only when a special 
or local law expressly excludes it. Sikh Gurdwaras 
Act, however, does not expressly exclude S. 4 and so 
its applicability cannot he barred in the case where 
the Managing Committee of a Gurdwara takes pro- 
ceedings under S. 28, Gurdwaras Act, and brings a 
suit for possession. AIR (Vol 17) 1930 Lah 800 (DB). 

§ t 29 

S. 29— Interpretation— ‘Suit or proceeding.’ 

The words “suit” or “proceeding” in Ss. 29 and 32 
must be construed in a narrow sense as signifying 
an action in the trial Court or proceedings ejusdem 
generis and cannot be held to include appeals. A 1 R 
(Vol 15) 1928 Lah 627 : 10 Lah 165 : 113 Ind Cas 
529 (FB). 

Ss. 29 (2) and 31 (2) — Applicability — Non- 
existence of Gurdwara — Jurisdiction of Civil Court. 

Ss. 29 (2) and 31 (2), Punjab Sikh Gurdwaras Act 
contemplate the existence of a Gurdwara withjegaril 
to which a notification has issued under S. 7 (3) of 
the Act. If there is in fact no Gurdwara, neither ot 
the sections is a bar to the jurisdiction of the Civil 

Court. AIR (Vol 37) 1950 E P 338. 

— S. 30 

S. 30 Claim to property ’by Gurdwara — Claim 

petition not filed by defendant under S. 10— Suit for 
possession of property by Gurdwara. 

Per Full Bench Where certain property is claim- 

ed on behalf of a notified Gurdwara under S. 7 and 
no claim petition under S. 10 is filed by the person 
against whom the property was claimed, a suit on 
behalf of the Gurdwara instituted after coming into 
force of the Act for possession of the property falls 
under S. 30. AIR (Vol 29) 1942 Lah 19 : 44 P L R 
21 : ILR (1942) Lah 217 : 199 Ind Cas 395 (FB). 

Ss. 30, 36, 37, 3 and 5— Bank obtaining decree on 

equitable mortgage against S— Shromani Parbandhak 
Committee claiming mortgaged property under S. 3(1) 

— Counter-claim by S under S. 5 (1) — No reference 
made by either to mortgage in favour of Bank — 
Tribunal'declaring property as belonging to Durbar 
Sahib, Amritsar, and decree passed accordingly — 
Bank taking out execution — Committee of Manage- 
ment, Darbar Sahib, applying for stay of execution 
relying on S. 37 — Execution stayed — Suit by Bank 
against S. Shromani Parbandhak Committee and 
Committee of Management for setting aside decree 
of Tribunal decreed — Bank again starting execution 

— Suit by Committee for declaration that decree in 
favour of Bank was without jurisdiction — Suit held, 
maintainable— Court decreeing Bank’s suit held had 
no jurisdiction and its decrefe was ultra vires. A I R 
(Vol 25) 1938 Lah 129 : 182 Ind Cas 785 (DB). 

S. 30 — Consolidated list under S. 30 (1) — Claim 

to village shamlat — Notice not sent to proprietors— 
Proprietors not making claim under S. 5 within 

period fixed : ...... 

Held, that claim cannot be decided against pro- 
prietors. (AIR 1942 Lah 19 (FB), Overruled.) A I R 
(Vol 21) 1934 Lah 390 : 36 P L R 426 : 15 Lah 60 : 
151 Ind Cas 890 (DB). 

S. 30 Burden of Proof— Publication of list with 

name of dead person — Right of isuccessor— Proof of 
absence of knowledge. 

The publication of the list’hand notification under 
S 5 (3) is intended to give notice to the general 
public. Where, therefore, the person shown to be in 
possession in the “lists’, of the property was dead 
before the “lists” and notification were published, 
his successor in order to avail himself of the proviso 
to S. 30 (2) must prove that he neither had know- 
ledge of the fact that his right, title and interest was 
included in the “lists” nor could he by the exercise 
of reasonable diligence have acquired that know- 
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ledge. AIR (Vol IT) 1930 Lah 717 : 12 L L J 05 : 123 
Ind Cas 543 (DB). 

5. 30 — Proviso — Receipt of notice. 

Where a person has a fairly clear knowledge of the 
Government Notification and notice sent to him and 
the working of the Gurdwaras Act, it does not 
matter whether he has received notice in original or 
not. AIR (Vol 22) 1935 Lah 165 (DB). 

— S. 30 (ii) — Representative suit by Anjuman — 
Finding by Tribunal that Muhammadans in general 
had no right in mosque — S. 30 (ii), if applies. 

M here the claim of the Anjuman before the Tri- 
bunal was a representative one and it was decided 
that the Muhammadans in general had no rights left 
in the mosque, that finding must be held to be 
binding on all. In this aspect ’of the case’ no ques- 
ti°n of assertion of a claim on behalf of any in- 
dividual on the ground of want of knowledge, etc., 
within the purview of S. 30 (ii), Sikh Gurdwaras Act, 
arises. A I R (Vol 25) 1933 Lah 369 : 40 P L R 319 : 
175 Ind Cas 945 (FB). 

— — S. 30 (2), Proviso — Errors made in the prepara- 
tion of claims. 

The proviso to Cl. (2), S. 30, does not cover cases 
where errors are made in the preparation of claims. 
It provides only for two classes of cases: (L) those in 
which the claimant had no knowledge of the existence 
of his own rights, (2) those in which he had no know- 
ledge of the fact that the right, title and interest had 
been included in the list published under the provi- 
sions of sub-s. (2) of S. 3 in either case subject to the 
further proviso tha* he could not have obtained this 
knowledge by the exercise of reasonable diligence. 
A I R (Vol 21) 1934 Lah 30 : 15 Lah 113 : 36 P L R 
425 : 148 Ind Cas 250 (DB). 

Ss. 30, Proviso (ii), 3 (2), 5 (3), 32 (1) (2)-Person 

in possession, having no knowledge that property 
was included in list Published under S. 3 (2) — Ap- 
plicability of proviso (ii) to S. 30 — Claim, if can be 
decided merely on the ground of inclusion of pro- 
perty in notification under S. 5 (3). 

Where it is established that the person in posses- 
sion of certain property had no knowledge of the fact 
that the property was included in the list published 
Under the provisions of sub-s. (2) of S. 3, and he 
could not, by the exercise of reasonable diligence, 
have come to know of it, proviso (ii) to S. 30 applies 
and the Court should not decide the claim put 
forward in respect of the property merely on the 
ground that the property had been included in the 
notification published under the provisions of sub- 
s. (3) of S. 5. % 

[Proper procedure for deciding the question of title 
between the parties explained.) A I R (Vol 21) 1934 
Lah 203 : 147 Ind Cas 378 (DB). 

— S. 31 

Ss. 31, 10 — Applicability — Jurisdiction of Civil 

Court — Stay of proceedings — Construction. 

Secton 31 does not bar the jurisdiction of Civil 
Court, but only requires that proceedings to which 
that section is applicable, be stayed till the decision of 
the Tribunal on the question whether the institution 
is or is not a Sikh Gurdwara. Sub-section (2) of S. 31 
must be strictly construed. The sub-section only 
applies in the case of a claim which could have been 
made in a petition forwarded to the Local Govern- 
ment under the provisions of S. 10 and was not so 
made. Where a claim in respect of the property 
relating to an institution has been made to the Local 
Government in a petition under S. 10, S. 31 has no 
application. A I R (Vol 23) 1936 Lah 443 : 38 P L R 
1139 : 168 Ind Cas 285 (DB). 

S. 31 — Suit for possession of property claimed as 

a Dera of XJdasis — Notification with respect to the 


property during pendency of suit — Suit, if to be 
stayed. 

Where a suit was instituted for possession of pro- 
perty which was claimed as a dera of Udasis and it 
appeared that a notification was published under 
S. 7 (3) with respect to this property during the 
pendency of the suit : 

Held, that it was necessary for the plaintiff to 
present a petition under S. 10 if he wanted to claim 
possession thereof, and that the proceedings in the 
suit had to he stayed in view of the provisions of sub- 
s. (2) of S. 31. AIR (Vol 20) 1933 Lah 268 : 34 P L R 
857 : 145 Ind Cas 701 (1). 

S. 31 — Applicability — Claim~untenable under 

S. 5. 

Where no claim can be made under S. 5, inasmuch 
as the property is shown as part of the Gurdwara 
and not attached to it, S. 31 or S. 32 has no applica- 
tion. AIR (Vol 16) 1929 Lah 167 : 171 Ind Cas 815. 

§ 32 

Ss. 32, 30 (ii) — Applicability — Jurisdiction of 

CourJ. 

Per Full Bench. — The words “might be made” in 
S. 32 cannot be read as “might have been made." 
Section 32 was intended to apply only to those cases 
which were instituted either before the commence- 
ment of the Act or which were instituted after the 
commencement of the Act, but before the expiry of 
prescribed period of limitation for making a claim 
under the various sections referred to therein. Sec- 
tion 30 applies, on the other hand, to cases where a 
claim might have been made but was not made 
within the prescribed period. Under S. 30, it is only 
in the exceptional circumstances mentioned in pro- 
visos to S. 30 (i) or (ii) that the claim will be tried on 
merits in a suit falling under S. 30. Section 32 on the 
other hand, makes no reference at all to any such 
circumstances. 

Section 32 does not, therefere, apply to cases co- 
vered by proviso to S. 30 (i) or by the proviso to S. 30 
(ii) and the Court has jurisdiction to decide the same. 
A I R 1034 Lah 390 : 151 Ind Cas 890 and AIR 1935 
Lah 843 : 160 Ind Cas 133, Overruled. AIR (Vol 29) 
1942 Lah 19 : 44 P L R 21 : I L R (1942) Lah 217 : 
199 Ind Cas 395 (FB). 

S. 32 — Applicability. 

Section 32 is intended to apply only to claims, 
which could be made under certain sections of the 
Act and for which the prescribed period of limitation 
has not vet expired. The words ‘within the time 
prescribed therein occurring in the section are very 
significant in this connection. It could not be intend- 
ed that the Civil Courts should entertain such claims 
at any time even after the lapse of the prescribed 
periods. AIR (Vol 27) 1940 Lah 154 : 42 P L R 180 s 
189 Ind Cas 449. 

S. 32— Scope. 

The language of S. 32 is unambiguous. It is intend- 
ed to apply only to those suits which were pending 
at the commencement of the Act or in which, though 
instituted after its commencement, the claim could 
be made under the sections mentioned therein with- 
in the time prescribed. It does not obviously cover 
such suits as are instituted long after the time during 
which the petitions could be made has expired. AIR 
(Vol 25) 1938 Lah 369 : 40 P L R 319 : 175 Ind Cas 
945 (FB). 

S.32 — Applicability — Duty of Court to remit 

issue for trial to Tribunal. 

Where the provisions of S. 3 (2), have been com- 
plied with and the claim advanced in the suit is one 
capable of being made under S. 5 (I), S. 32 becomes 
applicable and the civil Courts should settle the issue 
referred to in that section and remit that issue to the 
Tribunal for decision. A I R (Vol 18) 1931 Lah 85 s 
12 Lah 204 : 131 Ind Cas 89 (FB). 
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— ISs. 33, 31, 34 — “Hereditary office-holder,” 
meaning of — Jurisdiction of civil Courts — Whether 
deprives him of his right to establish his claim in 
civil Court on the score of his being an office- 
holder. 

The term “hereditary office-holder” is a technical 
term under the Act, and merely because a person is 
not found to come within the definition of that term, 
he does not lose all the rights of which he is pos- 
sessed otherwise. A person who is not found to be 
such, merely disentitles him to any further relief at 
the hands of the Tribunal but it does not deprive him 
of his right to establish his claim in the ordinary 
civil Courts on the score of his being an office-holder 
of the institution even though not hereditary. A 1 R 
(Vol 24) 1937 Lah 88 : 171 Ind Cas 590 (DB). 

-S. 34. 

S. 34— Suit, held barred under S. 34. 

A claim under Act was made by the Anjuman 
Islamia of the Punjab “on behalf of the Muhamma- 
dans” claiming that the land and property were 
dedicated for a mosque and did not belong to the 
Gurdwara. Claimants failed before the Tribunal, by 
reason of adverse possession and previous decisions. 
No appeal was brought by the Anjuman from the 
decision. Later on, another suit was instituted by the 
Muhammadans. It contained no claim for possession 
of the property or ejectment of the defendants or 
that the property be handed over to the hereditary 
mutawalli but for a declaration that the building 
was a mosque in which the plaintiffs and all followers 
of Islam had a right to worship, an injunction res- 
training any improper use of the building and inter- 
ference with the plaintiffs’ right of worship; and a 
mandatory injunction to reconstruct the building: 

Held, that the suit was barred by res judicata and 
also under S. 34, since if the later suit were to suc- 
ceed, the effect of the decree would necessarily be 
inconsistent with the decision of the Tribunal reject- 
ing the petition of the Anjuman Islamia. AIR 
(Vol 27) 1940 PC 110 : 6 B R 777 : 1940 A L J 522 : 
52 L W 260 : 1940 O W N 671 : 44 C W N 957 : 
1940 M W N 818 : I L R (1940) Lah 493 : 42 Bom 
L R 1100 : 22 P L T 140 : (1940) 2 M L J 903 : 1940 
OWN 1280 : 67 I A 251 : ILR (1940) Kar (PC) 251 : 
1940 A W R 90 : 73 C L J 199 : 189 Ind Cas 1. 

S. 34 — High Court’s decree under S. 34 — Fur- 
ther right of appeal to Privy Council. 

The provisions in the Act, that appeals from the 
Tribunal are to be heard by Division Court and not 
by a Single Judge does not indicate that the High 
Court in dealing with the matter would be exercising 
a special jurisdiction, nor should any such inference 
be drawn from the provisions of S. 37 which is con- 
sistent with the view that the jurisdiction conferred 
upon the High Court by S. 34 is intended to include 
the new subject-matter as part of the ordinary appel- 
late jurisdiction of the High Court. The provisions of 
the Civil P. C., with reference to appeals to His 
Majesty apply to decrees of the High Court made 
under S. 34 and consequently, a right of appeal to 
the Privy Council from such decrees exists. A I n 
(Vol 23) 1930 P C 93 : 43 L W 443|: 2 B R 383 : 1936 
M W N 341 : 17 Lah 146 : 40 C W N 010 : 38 bom 
L R 479 : 38 P L R 378 : 63 C L J 390 : 63 I A 180 : 
161 Ind Cas 529. 

S. 34— Appeal - Order by Tribunal under Civil 

Procedure Code — If appealable. 

Sub-section (1), S. 34, has taken away from an ag- 
grieved party the right to appeal against orders 
passed by the tribunal under the provisions ot the 
Civil Procedure Code, even though such orders, it 
passed by an ordinary Court, would have been ap- 
pealable under S. 104 or O. 43, Civil P. C., unless 
they come within the purview of Sub-s. (1), t>. *54. 


A I R (Vol 15) 1928 Lah 651 : 10 Lah 435 : 30 P L R 
712 : 110 Ind Cas 160 (DB). 


S. 34 — Interpretation — Final order — Cider of 

interim injunction — If final. 

The expression “final” is not defined in the Sikh 
Gurudwaras Act. But there is no doubt that in S. 31 
(1) it is used to signify orders which are not ol an 
interlocutory nature. An order of interim injunction 
to a party is merely provisional in its nature. It is in 
no sense of the term a “final order” determining a 
matter decided bv the Tribunal under the: provisions 
of the Act. AIR (Vol 15) 1923 Lah 651 : 10 Lah 435: 
30 P L R 712 : 116 Ind Cas 460 (DB). 


— ! S. 36. 

S. 36 — Applicability — Jurisdiction of civil Court 

— When barred. 

Both Ss. 7 (5) and 38 would be applicable and bar 
the jurisdiction of the Court if the action complained 
of is within and under the Act. But il the action 
complained of is done arbitrarily, carelessb or op- 
pressively it would be outside the Act an i would 
not bar the jurisdiction of the civil Court. A 1 R 
(Vol 37) 1950 E P 338. 

S. 36— Res judicata. , 

Bank obtaining decree on equitable mortgage 
against S — Shromani Parbandhak Committee claim- 
ing mortgage property under S. 3 (1) — Counter- 
claim by S under S. 5 (1) — No reference made by 
either to mortgage in favour of Bank — Tribunal 
declaring property as belonging to Darbar Sahib 
Amritsar and decree passed accordingly — Bank taking 
out execution — Committee of Management, Darbar 
Sahib applying for stay of execution relying oil S. 37 
— Execution stayed — Suit by Bank against S, Shro- 
mani Parbandhak Committee and Committee of 
Management for setting aside decree of Tribunal, 
decreed — Bank again starting execution — Suit by 
Committee dor declaration that decree in favour of 
Bank was without jurisdiction — Suit held, maintain- 
able — Court decreeing Bank’s suit held, had no 
jurisdiction and its decree was ultra vires. AIR 
(Vol 25) 1938 Lah 129 : 182 Ind Cas 785 (DB). 

— S. 37. 

S. 37 — Restitution. 

Where no declaration has been made by the 
Tribunal, its decision does not debar the executing 
Court from carrying out the provisions of the ordi- 
nary law in making restitution of properties which 
had been improperly seized by it in execution of its 
decree which has since been reversed. AIR (Vol 20) 
1933 Lah 798 : 148 Ind Cas 335. 

_S. 37 — Decree for sale of property — Property 

declared to belong to Gurdwara by Tribunal — 
Decree-holder not party to proceedings before 
Tribunal — Decree-holder, whether entitled to exe- 
cute decree. 

A person raised a loan from a Bank on the security 
of certain prooerty and the Bank obtained a decree 
for recovery of money by sale of the said property. 
The Local Government issued a Notification under 
S. 3 (2), Sikh Gurdwaras Act, declaring the property 
in dispute as belonging to the Darbar Sahib, Amrit- 
sar. The judgment-debtor filed a petition under S. 5 
of the Act. The matter was compromised in the 
Tribunal and the property was declared to belong to 
the Darbar Sahib. The Bank was not party to the 
said compromise. On the basis of this compromise 
decree, the Committee of Management and the 
Darbar Sahib apnlied to the executing Court to stay 
execution of the decree obtained by the Bank, under 
S. 37 of the Act. This application was accepted and 
the execution proceedings consigned to the record 
room : 

Held, that although the Bank was not a party tc 
the proceedings before the Tribunal and was not 
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bound by the compromise, yet S. 37 barred the exe- 
cution of the decree. AIR (Vol 19) 1932 Lah 125 : 
134 Ind Cas 481. 

— — S. 37 — Jurisdiction of civil Court — Whether 
alienation by limited owner in favour of Gurdwara 
-is valid — Right to determine. 

The question whether a person having a limited 
interest in the property is competent to alienate it by 
gift is obviously not one for the Tribunal to deter- 
o'doe. That question must be enquired into and 
decided by the civil Courts whether the gift is to a 
Gurdwara or anybody else. AIR (Vol 14) 1927 Lah 
394: 8 Lah 362: 28 P L R 698 : 101 Ind Cas 171 (DB). 
— S. 39. 

S. 39 — Appeal filed before Act — Suit under 

S- 92, Civil P. C. — Appeal against decree — Effect 
of passing of Sikh Gurudwaras Act — Procedure. 

The enactment of the Sikh Gurudwaras Act and 
the issue of a notification made under the provisions 
of the said Act declaring the Gurudwara to be a 
Sikh Gurudwara do not bar the jurisdiction of the 
High Court to deal with an appeal against the decree 
of the Subordinate Courts passed in a suit under 
S. 92, Civil P. C., in respect of Gurudwara, which 
appeal was pending when the Act came into force or 
the notification was issued. The High Court must 
hear and decide the appeal, though in view of the 
imperative provisions of S. 3 it may not be possible 
tor if to grant all the reliefs claimed. Uncfer that 
section it is not open to the Court to go into the 
question whether or not the Gurudwara is a Sikh 
Gurudwara, nor can it settle a scheme of manage- 
ment in respect of such a Gurudwara. The procedure 
laid down in S. 32 is applicable to "suits” or “pro- 
ceedings” ejusdem generis pending in a Court of first 
‘"stance and does not govern a pending appeal even 
it all or some of the matters mentioned in that sec- 
tion arise for decision in the appeal. AIR (Vol 15) 
1928 Lah 627 : 10 Lah 165 : 113 Ind Cas 529 (FB). 

— — S. 39 — Revision — Order holding that suit is 
triable only by tribunal under Act. 

Order of Court holding that a suit is not triable by 
itself but by the tribunal under the Sikh Gurdwaras 
Act (VIII of 1925) goes to the root of the case and 
practically terminates the proceedings so far as that 
Court is concerned, and therefore the order is revis- 
able. A I R (Vol 14) 1927 Lah 394 : 8 Lah 362 : 28 
P L R 698 : 101 Ind Cas 171 (DB). 

— S. 86. 

Ss. 86 and 40 — Committee under the Act is not a 

successor of the old committee. 

The right of a trustee to nominate his successor is 
a right which must be derived from some special 
provision either in the deed of settlement or in the 
rul^s of the foundation or in the custom of the socie- 
ty or otherwise. Where the old S. G. P. C., sued to 
recover a certain amount from an ex-trustee, and 
subsequently after the Act came into effect the Com- 
mittee which was placed in charge sued as successors 
to the original committee. 

V 13 * suit was not properly framed. 

Held also that the Court cannot order the substitu- 
tion of the new body on an application which is 
really an attempt to evade S. 92, C. P. C. AIR 
(Vol 18) 1931 Cal 281 : 52 C L J 78 (DB). 

— S. 99. 

S. 99— Scope. 

The purpose of S. 99 is to ensure that all members 
of the Committee had notice of any meeting. Sec- 
tion 99 is directory and not imperative. The fact that 
"*11 the members of the Committee were present 
when the resolution appointing the president to con- 
duct the suit was passed, makes tne resolution in 
accordance with law and renders the issue of notice 
unnecessary. AIR (Vol 27) 1940 Lah 266 : 1LR (1940) 
.Lah 649 : 190 Ind Cas 625 (DB). 


— -S. 99 — Notice of meeting — Whether should be in 
writing— Proof. 

The fact that the members of the Committee met 
shows that there was reasonable notice and that the 
members themselves combined together to meet. Such 
notice of meeting need not be in writing. AIR (Vol 24) 
1937 Lah 116 : 174 Ind Cas 328 (DB). 

— S. 103. 

S. 103 — Students’ exercise book can form minute 

book. AIR (Vol 24) 1937 Lah 116 : 174 Ind Cas 32 8 
(DB). 

S. 103 — Minute book — Chairman must sign it. 

According to S. 103, only the Chairman is compell- 
ed to sign the minute book. The fact that three other 
members sign it does not make the resolution illegal 
as it is also singed by the Chairman. AIR (Vol 24) 
1937 Lah 116 : 174 Ind Cas 328 (DB). 

— S. 133. 

Ss. 133 and 108 — Investment of General Board 

Fund — Custodians advancing loans to Parchar Fund 
by way of investment — Custodians not committing 
breach of trust but not keeping reasonable possibility 
of its repayment in mind,?cannot be said to have act- 
ed as prudent men of business. 

If Parchar Fund fails to repay loan to General 
Board Fund, persons responsible for having made ad- 
vances would be jointly and severally liable to make 
good loss caused to general Board Fund. AIR (Vol 26) 
1939 Lah 202 : 41 P L R 517 (DB). 

S. 133 — Dismissal of mahanth’s claim petition — 

Absence of declaration that lands belong to Gur- 
dwara. 

A Gurdwara Committee has no statutory power to 
hold possession of properties which do not belong to 
the particular Gurdwara but which have been found 
to belong to a local Nirmala Dharmsala with which 
the Gurdwara has no concern whatever. 

Mere fact of dismissal of the mahant’s petition of 
claim under S. 5 (1) does not entitle the Gurdwara 
Committee to retain possession. A declaration by the 
Tribunal that they belonged to the Gurdwara is 
necessary. Where no declaration has been made by 
the Tribunal, its decision does not debar the execut- 
ing Court from carrying out the provisions of the 
ordinary law in making restitution of properties 
which had been improperly seized by it in execution 
of its decree which has since been reversed. AIR 
(Vol 20) 1933 Lah 798 : 148 Ind Cas 335. 

— S. 142. 

S. 142 — Member of Gurdwara acquitted of char- 
ges of negligence, etc. — Costs — Warning to such per- 
son by the Judicial Commission. 

Where a member of the Committee of Manage- 
ment of a Gurdwara is acquitted of charges of negli- 
ence, etc., the Judicial Commission should award 
im costs. 

Where such a member does act in due course of the 
management of a Gurdwara and it is found that the 
persons on whom he had to rely were negligent in 
the duties, such member cannot be warned by the 
Judicial Commission. AIR (Vol 25) 1938 Lah 272 : 
177 Ind Cas 320 (DB). 

— S. 145. _ 

S. 145 — Irregularity in convening meeting — 

Effect of S. 145. 

Per Division Bench. — Any irregularity or defect in 
convening a meeting of the Committee of a Gurdwara 
to authorise a person to institute and prosecute a suit 
on behalf of the Gurdwara is condonea by S. 145, and 
the suit instituted by such a person cannot be dis- 
missed by reason of that irregularity or defect in the 
absence of proof that it has occasioned a failure of 
justice. A I R (Vol 29) 1942 Lah 19 : 44 P L R 21 : 

I L R (1942) Lah 217 : 199 Ind Cas 395 (FB). 
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• 145 — No meeting held — S. 145, whether ap- 


Section 145 would apply only if a meeting has ac- 
tually been held, if no meeting was held, the section 
cannot apply. AIR (Vol 18) 1931 Lah 226 : 32 P L R 
48 : 12 L 314 : 131 Ind Cas 287 (DB). 

— Sch. 2. 

Sch. 2 — Effect of inclusion in schedule — Con- 
clusive proof. 

Inclusion of a particular place in Sch. II is not re- 
garded as a conclusive proof of its being so except 
when the claim is for Gurudwar as such. AIR (Vol 16) 
1929 Lah 603 : 120 lnd Cas 2 (DB). 

PUNJAB SMALL TOWNS ACT (2 of 1922) 

—Village does not become a town by mere appli- 

• • 1 A /*< -1 f t|| • . , 


cation of the Act— Growth of village into town does 
not depend upon will of Government — Burden of 
proof in case of towns shifts on proprietors. 

The provisions of the Act could be extended, not 
only to a village but to what was already a town. 
Moreover, a vulage would not become a town merely 
because the Act has been extended to it as well, and 
although the village may become a small town for 
the purposes of the Act, it would still remain a village 
if it is not otherwise found to have grown into a 
town. The growth of a village into a town cannot be 
made to depend upon the sweet will of the Govern- 
ment but upon number of other factors which must 
be taken into consideration and in spite of the wishes 
of the Government one way or the other. While the 
custom cannot be held to have been wholly abrogated 
on account of the development of a village into a 
town and the rights of the proprietors do not cease to 
exist by that fact only, the Durden of proof in case of 
a town shifts on those (i. e. the proprietors) who 
allege that a non-proprietor cannot dispose of the site 
without their consent. AIR (Vol 32) 1945 Lah 256 : 
47 PLR 212 (DB). 

— S. 3. 

S- 3 (3-a) — Applicability and scope. 

Section 3 (3-a), merely lays down that in res- 
pect of all rules, bye-laws, etc. made by the Noti- 
fied Area Committee, the Small Town Committee is 
the perpetual successor of the NotiGed Area Commit- 
tee. Where the notification making certain provisions 
of the T. P. Act applicable to the Municipalities and 
notified areas was issued in the year 1935, when a 
certain place was already a small town, the provi- 
sions of S. 3 (3-a) are applicable and the notification 
does not apply to the small town. AIR (Vol 26) 1939 
Lah 234 : 41 PLR 29 : 182 Ind Cas 952. 

— S. 4. 

S. 4 — Committee, when comes into existence. 

Under the Act where the Local Government has 
declared a particular area to be a Small Town and 
the Commissioner has issued the notification mention- 
ed in S. 4, a committee is constituted. The fact that 
one of the members appointed to the committee was 
either not in India at the time of the Notification or 
he left the country very soon after, without taking 
the oath of allegiance or entering upon his duties as a 
member of the Committee is no ground for holding 
that the Committee had not come into existence. 
AIR (Vol 20) 1933 Lah 435: 34 Cr L J 776: 14 L 461: 
34 PLR 758 : 144 Ind Cas 475. 

~S. 16. 

-S. 16 — Cost of maintenance of lunatics, if comes 

within the objects of S. 16. . 

The detention of the lunatics in a Mental Hospital 
and the cost of their maintenance is covered by the 
objects mentioned in S. 16. EveD if, under S. 16, the 
bmall Town Committee is entitled to spend the funds 
On the costs of maintenance of lunatics, it is not 
jjound to do so. A Small Town Committee is not lia- 
ble to pay the cost of the maintenance of the lunatics 
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already incurred. AIR (Vol 21) 1934 Lah 148 : 15 L 
480 : 36 PLR 360 : 151 Ind Cas 403. 

S. 16 — Powers of Committee. 

The scope of the power of the Committee under 
S. 16 is not in any way afFected by S. 35 which 
merely regulates the powers of the Committee for 
issuing orders for sanitary or other purposes. AIR 
(Vol 21) 1934 Lah 148 : 15 L 480 : 36 PLR 350 : 151 
Ind Cas 403. 

-S. 21. 


S. 21 (a) — Imposition of haisiyat tax — Legality. 

The imposition of a haisiyat tax is within the power 
of the committee under S. 21 of the Small Towns Act 
and the tax is, therefore not ultra virts. 49 PLR 133: 
AIR (Vol 35) 1948 Lah 66. 

S. 21 (a) (ii) — Phrase “according to their circum- 
stances” — Interpretation. 

The phrase “according to their circumstances’’ in 
S. 21 (a) (ii) of the Small Towns Act does not neces- 
sarily mean income. In any case it would certainly 
include agricultural income. AIR (Vol 35) 1948 Lah 
66 : 49 PLR 133 

S. 21 (a) (ii) — Tax-paying capacity depends on 

means and material we Rare. AIR (Vol 22) 1935 Lah 
636 : 16 L 1073: 38 PLR 118: 159 Ind Cas 1064 (DB). 

-S. 24. 

S. 24 — Imposition of tax— Decision, if must be 

express — Fresh resolution after every five years — 
Whether necessary. 

The decision of the Small Town Committee, what- 
ever it is, must be reduced to writing and entered in 
the minutes book. The mere fact that the imposition 
of a tax might be indirectly inferred from its inclu- 
sion in the budget is not a “decision’’ contemplated 
by S. 24 of the Small Towns Act. But if a decision is 
taken and a tax is validly imposed, it does not, for 
its continued validity, require any fresh resolution 
after every five years. A resolution to impose a tax 
does not exhaust itself after five years. AIR (Vol 35) 
1948 Lah 66 : 49 PLR 133. 

-S. 25. 

S. 25— Jurisdiction of Civil Courts. 

Where the tax has been properly assessed as to 
amount, it cannot come before the Courts. It is for 
the assessee to object under S. 25 to the amount of 
the assessment unit at which he was assessed. If he 
is dissatisfied with the order passed on his objection, 
he can appeal to the Deputy Commissioner setting 
forth any circumstance in his favour and ask for the 
unit to be reduced. The order passed by the Deputy 
Commissioner is final and cannot be challenged in the 
Courts. AIR (Vol 22) 1935 Lah 636 : 16 L 1073 : 38 
PLR 118 : 159 Ind Cas 1064 (DB). 

_S. 35. 

S. 35 — Rules under. 

Date when rules come in force cannot affect right 
of Committee to collect fees under them. AIR (Vol 
22) 1935 Lah 960. 

Ss. 35 and 16 — Whether affects the scope of 

S. 16. 

Section 35 merely regulates the powers of the com- 
mittee for issuing orders for sanitary or other purpo- 
ses and does not, in any way, affect the scope of the 
power of the Committee under S. 16. AIR (Vol 21) 
1934 Lah 148 : 15 L 480 : 38 PLR 350 : 151 Ind Cas 
403. 

S. 35 (11) — Order for removal of .sun-shadcs pro- 
jecting over public street — Whether intra vires the 
coumittee. 

The words “encroachment over any street” in S-34 
(11) are wide enongh to include “overhanging struc- 
tures” such as sun-shades or cornices projecting over 
street. The mere fact that overhanging structures are 
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not specifically mentioned in S.35 (11), is not sufficient 
to hold that they are not included in the expression 
“encroachment over a street.” Consequently, an 
order by a Small Town Committee for removal of 
sun-shades and cornices of a house projecting over a 
public street is intra vires the Committee. AIR (Vol. 
24) 1937 Lah 543 : 39 PLR 746 : 171 Ind Cas 961. 

— S. 41. 

Ss. 41, 34 (q) — Resolution fixing fees for occu- 
pation of portion of public street for motor lorries — 
Whether ultra vires. 

A resolution passed by the Small Town Committee 
fixing fees for the occupation of a portion of a public 
street, where motor lorries were allowed to stand, 
falls within S. 41 and not under S. 34 cl. (q), as cl. (q) 
of S. 34 deals with licensing of motor vehicles and 
setting apart of places for public vehicles while^ the 
levying of fees comes under els. (c) and (e) of S. 41 
and the resolution is not ultra vires. AIR (Vol 24) 
1937 Lah 389 : 173 Ind Cas 914. 

S. 41 (1) (e) — Object and scope — Power to lease. 

Looking generally at the scheme of the Act, it does 
not appear that the Legislature wished to confer more 
extensive power on a Small Town Committee than on 
a Municipal Committee. The real object of S. 41 (1) 
(e) is to give the Small Town Committee power to 
charge fees from persons who were allowed to tempo- 
rarily or premanently occupy any portion of a public 
street but not to give any power of giving leases 
thereof. AIR (Vol 22) 1935 Lah 958 : 16 L 608 : 37 
PLR 719 : 159 Ind Cas 983 (DB). 

— — S. 41 (1) (e) — Vesting of public street, whether 
gives ownership of soil. 

The mere vesting of a public street in a corporate 
body would not necessarily give the corporate body 
either ownership of the soil under the public street or 
necessarily give it a power to grant leases thereof. 
AIR (Vol 22) 1935 Lah 958 : 16 L 608 : 37 PLR 719 : 
159 Ind Cas 983 (DB). 

PUNJAB TENANCY ACT (16 of 1887) 

“Land” — Agricultural land included in village 

abadi. 

Agricultural land included within the area of the 
abadi does not cease to be “land” as defined in S. 4, 
Punjab Tenancy Act. AIR (Vol 37) 1950 East. Punj 
90 : 51 P L R 401 (DB). 

Joint tenancy according to settlement record 

Partition for convenience — Landlords not parties to 
partition proceedings — Tenancy, held as joint 
tenancy — Death of joint tenant — Passing of rights 
by survivorship. 

A tenancy was shown as dawami (permanent) in 
the settlement record and further it was shown as 
held by Buta Shah and Bullah Shah sons of Mulk 
Shah, Jhande Shah son of Ghulam Farid and Ilam 
Din, Chiragh Shah and Karam Shah sons of Fazal 
Shah, caste Fakir in the following shares : Sons of 
Mulk Shah and Jhande Shah one share each; Sons of 
Fazal Shah one share. In the year 1918, the 
tenancy was partitioned but the partition was entered 
into merely as a matter of convenience and for the 
purpose of cultivation. The partition took place 
through the Revenue Court. The tenants went to the 
Court merely to obtain a confirmation of a division 
of the property which had already taken place. Land- 
lords were not even pro forma parties to these pro- 
ceedings : 

Held, that the nature of tenancy was not changed 
by the partition and the tenancy remained a joint 
tenancy. On the death of a joint tenant without des- 
cendants who could inherit, his rights passed to 
others by survivorship. AIR (Vol 32) 1945 Lah 235 : 
47 P L R 220 (DB). 

Scope. 

The Punjab Tenancy Act is intended merely to 


control the relationship between landlord and tenants 
and has nothing to do with the powers of alienation 
possessed by a widow or the control of such aliena- 
tion by reversioners. AIR (Vol 17) 1930 Lah 942. 

S. 3. 

S. 3 — Suit for rent against occupant of water 

mill. 

A suit for rent due from the occupant of a water 
mill is not governed by the Act as the site of the mill 
cannot be held to be agricultural land and the occu- 
pant cannot be said to “hold” land within the 
meaning of the Act. Such a suit is cognisable by the 
civil Court. 39 P L R 1912 : 47 P W II 1912 ; 13 Ind 
Cas 348. 

S. 4. 

S. 4 (1) — “Land.” 

Trees standing on agricultural land are not land 
for the purposes of the Act. AIR (Vol 29) 1942 
Lah 152 : 44 P L R 157 : 200 Ind Cas 697. 

_S. 4 (1)— “Land”— Water-mill. 

The site of a water-mill is not governed by the 
Punjab Ten. Act. Hence a person who is the heir of 
the last owner of a water-mill is entitled to succeed 
to the rights of the last holder in it. AIR (Vol 23) 
1936 Lah 780 : 161 Ind Cas 975 (DB). 

S. 4 (1) — “Land” — Option to build on land 

leased — Building not erected. 

Where option is given to a person to build on land 
leased but as a matter of fact, no building has yet 
been erected thereon, it is not sufficient to take the 
land out of the definition of that tarm in the Act. 
AIR (Vol 23) 1936 Lah 244 : 37 P L R 735 : 161 Ind 
Cas 349. 

S. 4 (1)— “Land” 

The purpose contemplated in the definition of 
"land” in tne Act is the direct purpose for which 
the land is occupied by or has been let to the occupier 
by the owner. It is the purpose of the occupier and 
not the object of the owner which supplies the test. 
AIR (Vol) 18) 1931 Lah 726 : 132 Ind Cas 847. 

S. 4 (1) — “Land” — Meaning. 

The manufacture of saltpetre is not an agricultural 
purpose or a purpose subservient to agriculture and 
property let out for that purpose is not land within 
the meaning of Section 4 (1). What has to be con- 
sidered is the character and use of the property at the 
time immediately before the cause of action arose 
and the nature of the suit will not be affected by the 
act of one party which gives the other his cause of 
action. AIR (Vol 10) 1923 Lah 462 : 83 Ind Cas 171. 

S. 4 (5)— “Holds.” 

Per Full Bench — The word “holds” in S. 4 (5) does 
not mean or include merely the “right to hold” but 
means “actually or constructively holds.” AIR 
(Vol 29) 1942 Lah 217 : 44 P L R 488 : I L R (1943) 
Lah 191 : 202 Ind Cas 497 (FB). 

S. 4 (6) — “Landlord” — Meaning of. 

Where a tenant holds under more persons than 
one, any one of them or some of them are not land- 
lords but all of them collectively except where it is 
expressly provided so. AIR (Vol 32) 1945 Lah 249 : 
47 P L R 329 : I L R (1945) Lah 475 : 221 Ind Cas 
293 (FB). 

S. 4 (6) — “Landlord” — Transfer of right to 

recover rent — Transferee landlord. 

The transfer of a right to recover rent only could 
not make the transferees “landlords” within the de- 
finition given in the Act. AIR (Vol 22) 1935 Lah 976. 

S. 4 (6), (7) -“Landlord.” 

Every successor-in-interest of a landlord and every 
person who is entitled to receive rent from the tenant 
is a landlord for the purposes of the Act. AIR (Vol 22) 
1935 Pesh 20 : 154 Ind Cas 890. 
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S. 4 (6) — ‘Landlord 1 — Mortgagee with posses- 
sion. 

The term ‘landlord’ as defined in S. 4 of the Act 
includes mortgagee in possession. A suit for posses- 
sion by pre-emption of certain land sold by an oc- 
cupancy tenant to the mortgagees with possession of 
the proprietary rights does not lie inasmuch as the 
sale must be held to have been made in favour of the 
landlord. A I R (Vol 6) 1919 Lah 276 : 149 P W R 
1918 : 47 lnd Cas 3. 

S. 4 (7) (1) — “Tenant’* — Ferson paying rent, if 

tenant though mukarridar. 

The question whether a mukarridar comes within 
the definition of a “tenant” will have to be decided 
on the conditions on which the land is held by him. 
Where the laud has been taken on payment of a sum 
as rent, it is sufficient to bring him within the defini- 
tion of the term “tenant.” A I R l, Vol 23) 1936 Lah 
244' : 37 P L R 735 : 161 lnd Cas 349. 

S. 4 (7) -Tenant— Meaning. 

Whatever be the meaning ot “tenant” elsewhere in 
the Act the word “tenant” in S 50 means a person 
who having been a tenant has been dispossessed. AIR 
(Vol 14) 1927 Lah 35 : 98 lnd Cas 875. 

Ss. 4 (7), 5 (l) (d) and 84 — ‘Tenant’ — Meaning of 

— Occupancy rights — Jagirdar’s descendants— Right 
of — Revision. 

If the other conditions of Cl. (d) of S. 5 (1) of th©' 
Act are satisfied, a successor or descendant of a 
jagirdar or ex-Jagirdar is entitled to claim under the 
clause for occupancy rights. The new provision in 
S. 4 (7) of the Act includes in the definition of ‘te- 
nant’ predecessors and successors-in-interest of a 
tenant. 

Where the lower Court dismissed a claim on the 
ground that the claimant is a descendant, held there 
was a failure to exercise jurisdiction and that the 
case was one for interference in revision under S. 84 
of the Act. 7 P R 1912 Rev : 178 P L R 1913 : 18 lnd 
Cas 56. 


.Ss. 4 (15) and 5 (1) (d) — “Village servants”— 

— Khangah Service. 

The Muafi granted by the Zamindars of the village 
for the service of Khangah brings the persons res- 
ponsible for such service, within the category of 
^village servants” and includes them from being 
“Tagirdars” for the purpose of S. 5 (1) (d) of the Te- 
nancy Act. 4 P R 1915 Rev : 5 P W R 1915 Rev : 31 
lnd Cas 238. 


This right of the tenant-in-common to transfer his 
undivided interest cannot, of course, prejudice any 
right that some or all of his co-tenants may, as his 
reversioners possess, under any custom governing 
them, to object to the transfer on the ground of the 
land transferred being ancestral qua them and the 
transfer being without legal necessity or being other- 
wise opposed to custom. Nor has it application to 
the case of a widow succeeding to an undivided share 
in an occupancy holding under S. 59 of the Act. 

In the light of the above principles, a surrender in 
favour of the landlord by one of the tenants-in- 
common of his right in land can properly and legiti- 
mately be held to take effect as a transfer by him of 
such interest in favour of the landlord, but it does 
not and cannot result in a partial extinction of the 
tenancy. 

Further, although in consequence of the said trans- 
fer the landlord may rightly be regarded as having 
become clothed with all the right* possessed by his 
transferor at the time of the transfer, he cannot be 
deemed to have, in any manner, improved his posi- 
tion as a landlord in respect of the subject-matter of 
the tenancy, in as much as till physical separation of 
the land comprised in the tenancy, and till the actual 
and physical separation of the share of the other co- 
tenants in such land, the other co-tenants are entitl- 
ed to remain in possession of the whole and every 
part of that land. 

The landlord has therefore, till such division takes 
place no right to dispossess them ol any portion of 
the land. AIR 1936 Lah 70, Overruled. AIR (Vol 37) 
1950 East Punj 53 (FB). 

S. 5 (1) — Applicability of presumption — Debtor 

and creditor. 

Presumption in S. 5 applies not only to the tenant 
who is in possession at the commencement of Act; it 
is not restricted to landlord and tenant but applies 
between creditor and judgment-debtor as between 
landlord and tenant. AIR (Vol 16) 1929 Lah 173 : 118 
lnd Cas 904. 

Ss. 5 (1) (a) and 59— Presumption, if available to 

collateral of last holder. 

When dispute is between the landlord and the 
tenant, the Court is entitled to draw the presumption 
under S. 5 (1) (a) of the Punjab Tenancy Act. There 
is no reason why this presumption should not be 
available when the question to he decided is between 
the landlords and the collaterals of the last holder 
who was the occupancy tenant. (1950) 52 P L R 132. 


Ss. 5 and 53— Occupancy tenancy held by seve- 
ral persons — Relationship inter se of landlord and 
tenants in-common — Surrender of his share by. te- 
nant in landlord’s favour— If results in partial extinc- 
tion of tenancy — Landlord’s right to possession of 
such share. 

An occupancy tenancy under the Punjab Tenancy 
Act held by more persons than one as tenants-in- 
common must be regarded, in relations inter se ot the 
landlord and the tenants-in-common, as one single 
tenancy and the entire body of tenants as one tenant, 
while the unity of possession lasts. 1 he necessary 
result of this is that so long as there is in existence 
any one of such tenants, who has a subsisting title to 
his interest in the tenancy, the landlord as such can 
have no claim to the possession of any part ol the 
subject-matter of the tenancy. 

However, one or more of the tenants may validly 
transfer his or their undivided share or shares in the 
occupancy holding to any person, whether an out- 
sider or the landlord himself, and thus effectively 
clothe such transferee, as against his or their co- 
tenants, with all the rights possessed by himselt or 
themselves in the subject-matter of the tenancy. 


S. 5 (1) (a) — Facts raising presumption can be 

proved by any one. 

Whenever it is proved that a tenant has continu- 
ously occupied land lor thirty years with such other 
conditions as are found in the section, a presumption 
may be raised that he (the tenant) held rights of 
occupancy under S. 5 (1) a). The facts raising pre- 
sumption need not be proved by a tenant alone. If 
the facts mentioned in cl. (2) are established on the 
record, the Court will he entitled to raise pr< sump- 
tion in favour of the tenant. A 1 I\ (Vol 31) 1944 Lah 
276 : 46 P L R 88 : 219 lnd Cas 11 (DB). 

S. 5 (1 ) (a)— Daughter or sister of last male-holder 

cannot acquire occupancy rights. It is only a widow 
who can acquire occupancy rights under cl. (b) of 
S. 59 (1). A I R (Vol 25) 1938 Lah 575 : 40 P L R 
411 : 177 lnd Cas 784. 

S. 5 (1) (a) and (2) — Ejectment— Suit to contest 

— Presumption. 

Where the presumption given in Cl. 5 (2) has not 
been rebutted the plaintiff (a tenant who sued to 
contest a notice for ejectment) is entitled to occu- 
pancy rights under S. 5 (1) (a). 2 P W R (Rev.) 1915 : 
30 lnd Cas 845- 
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Ss. 5 (1) (a) and 5 (2) — Conditions as to continu- 
ous occupation by more than two generations in 
male line. 

The provisions o£ S. 5 (1) (a) as to continuous occu- 
pation of land by more than two generations in the 
male line, apply only to the tenant in occupation at 
the commencement of the Act, and if in respect of his 
occupation such conditions are satisfied, his subes- 
uent successors-in-interest are entitled to the bene- 
ts of the same and they need not themselves be in 
the male lineal descent. 7 P R 1913 (Rev.): 7b P L R 
1914 : 22 Ind Cas 552. 

Ss. 5 (1) (a) (d) and 59 (3) — Right of inferior pro- 
prietorship. 

Even if a tenure is something below proprietor- 
ship still it certainly comes under S. 5 (1) (a) and (d) 
and the widow’s husband's reversioners descended 
from the common ancestor who “occupied the land 
can impeach the sale by the widow.” 86 P \V R 
1909 : 4 Ind Cas 626 (DB). 

S. 5 (1) (b) — Muafi— Status of muafidar. 

Muafidars are not village servants but jagirdars and 
therefore they are occupancy tenants not liable to 
ejectment. (1920) 2 Lah L J 714. 

S. 5 (1) (b) — Owner losing ownership — Inability 

to pay revenue— Occupancy tenant. 

An owner who through inability to pay the revenue 
loses his ownership, ceases to be a landowner by an 
involuntary act within S- 5 (1) (b) of the Act. 3 PWR 
(Rev) 1912 : 15 Ind Cas 927. 

Ss. 5 (1) (c), 111 and 112 — Erroneous statement 

— Entry in Record of Rights — Effect of. 

An erroneous statement by the tenants that they 
are non-occupancy tenants, even though recorded in 
the Record of Rights will not operate to deprive 
them of their rights. 3 P R (Rev) 1919 : 54 Ind Cas 
969. 

S. 5 (l)(c) — “Settlement along with the founder” 

explained. 

Under S. 5 (1) (c) of the Act, the meaning of “set- 
tlement with the founder” is settlement contem- 
poraneously with or in association with the original 
founder in the initial stages of the foundation and 
development of the village. 

But “settlement by tne founder” might be after 
these initial stages. There is a fair rebuttable pre- 
sumption in favour of a cultivator being settled in a 
village by the founder as cultivator thereof when 
there is evidence of his commencing to reside in and 
cultivate Shamilat land in a village during the life- 
time of founder who was at the time a lambarder or 
had direct concern otherwise with the Shamilat 
management, the requirements of S. 5 (1) (c) being 
so far fulfilled. 3 P R 1916 (Rev) : 37 Ind Cas 1066. 

S. 5 (1) (d) — Muafidar _ Possession for over 20 

years — Effect. 

Where a person continuously has occupied the 
land in suit for more than 20 years as muafidar with- 
out condition of service he cannot be ejected at the 
mere pleasure of the proprietors or because he is a 
minor. AIR (Vol 11) 1924 Lah 606 : 76 Ind Cas 134. 

S. 5 (2) — Thirty years, how to be counted. 

The thirty years referred in S. 5 must be counted 
prior to the institution of the suit and not prior to 
the commencement of the Act. The period should be 
found to have expired not on the date of the attach- 
ment of the occupancy-rights held by the tenant 
before a presumption could be raised in favour of his 
owning those rights under S. 5. It would be sufficient 
if thirty years are found to have expired on the date 
on which evidence was being led to prove and rebut 
the issue framed. AIR (Vol 31) 1944 Lah 276 : 46 
P L R 88 219 Ind Cas 11 (DB). 

— S. 5(2) — Thirty >cars — How reckoned. 

The term thirty years means thirty years from the 


commencement of the suit and not from the Act. 3 
P R (Rev) 1911 : 258 P L R 1911 : 5 P W R (Rev) 
1911 : 12 Ind Cas 442. 

Ss. 5 (2) and 59 — Occupancy holding — Revenue 

Record — Presumption. 

It was found that the father of an occupancy tenant 
who was recorded in the revenue papers as heredi- 
tary cultivator had been in possession of the holding 
for 50 years. 

Held, that the Court may presume that the grand- 
father of the tenant was an occupant of the land, so 
that in case of the death of the tenant, his collaterals, 
descended from the same grandfather would succeed 
to the occupancy holding. 166 PWR 1908 : 101 P R 
1908 : 11 P L R 1909 : 4 Ind Cas 691 (DB). 

S - 6 * 

S. 6 — Transfer of occupancy rights — Legality. 

Occupancy tenant under S. 6 mortgaging occu- 
pancy holding — Landlord challenging the aliena- 
tion : 

Held, that the transfer was void not only qua the 
landlord and the transferee but even qua the trans- 
feror and transferee. Such a transaction cannot be- 
come valid even if the parties act on it. AIR (Vol 24) 
1937 Lah 664 : 39 P L R 261 : 172 Ind Cas 246 (DB). 

S. 6 — Purchase of occupacy rights by landlord — 

Right of collaterals of vendor to pre-emption. 

Plaintiffs, as collaterals of the vendor, have no 
right of pre-emption against the landlord vendees, 
who have purchased occupancy rights from their 
tenant, the vendor, and that this is so even though 
the said rights come under S. 6 and S. 8, Punjab 
Tenancy Act, and not under S. 5. Section 2 (2), 
Punjab Pre-emption Act, enacts that nothing in that 
Act should affect Ss. 53 and 54, Punjab Tenancy 
Act, while Ss. 53 and 54 refer only to rights of occu- 
pancy under S. 5, Punjab Tenancy Act. 

In spite of that the same principle is applied to 
holdings under S. 6 which are of a more limited 
nature and a sale to the landlords by a tenant hold- 
ing under S. 6 could not be pre-empted by a colla- 
teral or a co-sharer in the occupancy khata. (1928) 
108 Ind Cas 598 (Lah). 

Ss. 6 and 8 — Sale of occupacy rights — Colla- 
terals, right of. 

Where occupancy rights are sold to the landlord 
the collaterals of the vendor cannot pre-empt against 
the landlord though the said rights are not covered 
by S. 5. AIR (Vol 4) 1917 Lah 284 : 116 P R 1916:38 
Ind Cas 712 (DB). 

S. 8. 

S. 8 — Occupancy right — Acquisition of — Basiku 

Opathus of the Kangra District. 

Basikhu Opathus or tenants who had settled upon 
land and have built themselves a bhasti or home- 
stead on or near it are entitled to occupancy rights 
under S. 8 of the Act, if there is an express or im- 
plied contract that thev shall hold so long as they 
farm well and pay their rent or in other words, ‘ta 
quasur’ i.e., till commission of fault against their 
tenure. 

A contract to that effect may be implied where the 
tenants and their predecessors have occupied the 
lands as basiku opathus for 100 years and have built 
houses on the land occupied by them paying half 
produce as rent. AIR (Vol 6) 1919 Lah 277 : 50 P R 
1919 : 51 Ind Cas 484. 

S. 8 — Acquisition of occupancy rights — Agree- 
ment not to eject. 

Occupancy rights may be decreed under S. 8 where 
there has been a promise not to eject the tenant, 
which promise may be implied from the conduct of 
the parties. A promise not to eject does not, how- 
ever, mean a promise not to eject under all circums- 
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tances but 'ta quasur* i.e., till commission of a fault 
against the tenure. 5 P R 1918 (Rev) : 4 P VV R 1918 
(Rev) : 46 Ind Cas 571. 

— - — S. 8 — Occupancy rights— Tenants of the Morni 
hill tract — Tahsil Naraingarh. 

Looking to the Morni tract tenures as detailed in 
the settlement report and to the fact of occupation , 
for 28 years, through two generations, without pay- 
ment of any rent over and above land revenue and 
cesses a tenant of Mauza Mauli Bhoj Rajpura, was 
held entitled to occupancy rights under S. 8 of the 
Act. 3 P R (Rev) 1917 : 8 P VV R (Rev) 1917 : 41 
Ind Cas 34. 

S. 8 — Occupancy right — Butamari. 

Butamari per se connotes no occupancy right. As to 
whether it does or does not must turn on the question 
whether at the time when the land was first broken 
Up and occupied, the competition for land was such 
that the tenant could dictate his own terms or such 
that the landlord could do so. 6 P R 1914 Rev : 230 
P L R 1915 : 27 Ind Cas 791. 

S. 8 — Wajib-ul-arz — Butamari. 

The Wajib-ul-arz of Mouza Rambura, Sirsa Tahsil 
prepared in 1862 and revised in 1882 does not imply 
that Butamari per se confers an occupancy right. But 
as the village was Barani and the demand for tenants 
great, up to 1882, land personally broken up in 1882 
and cultivated by tenants is held by them as occu- 
pancy tenants. 6 P R 1914 Rev Note:231 P L R 1915: 
27 Ind Cas 745. 







Ss. 8. Ill and 112— Occupancy rights — Wajib- 

ul-arz — Entry in. 

An entry in a Wajib-ul-arz signed by the landlords 
and tenants to the effect that the tenants shall be 
entitled to occupancy rights under certain conditions 
is binding upon the signatories and their representa- 
tives for ever, and its non-repetition in a subsequent 
settlement does not amount to its cancellation. 

The question whether an agreement in an adminis- 
tration paper would operate onlv for the term of the 
settlement or beyond it is one of intention. 2 P W R 
1913 Rev. : 148 P L R 1913 : 18 Ind Cas 598. 

-S. 12. 


Ss. 12 and 77 (3) (j) — Civil and Revenue Court 

— Claim by water carrier against proprietary body 
based on Wajib-ul-arz. 

A suit by a village “water carrier” against some of 
the proprietary body to recover from them his dues 
on basis of the Wajib-ul-arz in return for his doing 
the work of a water carrier at marriages and at the 
camps of officers on tour, is cognizable by a Civil and 
not a Revenue Court. Hag Buhf or Pooch Baki etc., 
are cesses recoverable independent of any service. 
AIR (Vol 4) 1917 Lah 231:74 P R 1917 : 44 P W R 
1917 : 40 Ind Cas 487. 

Ss. 12 (4) and 17 — Possession of produce before 

division — Right of tenant — Appointment of referee 
— Effect of — Tenant, if can commit theft of produce 
before division — Penal Code, S. 378. 


Under S. 12 (4), Punjab Tenancy Act, the tenant is 
entitled to the exclusive possession of the whole pro- 
duce until it is divided, and it is only after the divi- 
sion that the landlord becomes entitled to the 
possession of his share. The tenant’s right to posses- 
sion is not affected even in the event of the appoint- 
ment of a referee under S. 17 of the Act. The tenant 
cannot, therefore, commit the offence of theft in 
respect of the produce before its division. AIR (Vol 
37) 1950 Lah 42 : 51 Cr L J 454- 

S. 13 

S. 13 — Commutation of rent — Mortgagee with 

possession. 

mortgagee with possession cannot under S. 13 
the Act commute produce rent into cash rent so as 


to bind the mortgagor landlord after the redemption 
of the mortgage. 3 P R 1918 Rev : 132 P L R 1918 
46 Ind Cas 5. 

S. 14 

Ss. 14, 50 and 77 (3), (g) — Tenant — Suit lor com- 
pensation— Suit after dispossession — Forum. 

A suit by a tenant who is dispossessed for com- 
pensation, more than a year after dispossession is 
cognizable only by a Revenue Court and not bv Civil 
Court. AIR (Vol 6) 1919 Lah 475 : 90 P R 1918 : 48 
Ind Cas 8 (FB). 

Ss. 14 and 77 (3) (n) — Civil and Revenue Court 

— Plaintiff entitled to possession, if landlord. 

A person entitled to possession of land is a landlord 
within S. 14 of the Act, and', a suit for* mesne 
profits in respect thereof is cognizable by a Revenue 
Court under S. 77 (3) of the Act. 145 P R 1893 not 
Foil. AIR (Vol 5) 1918 Lah ,185 : 53 P R 1918 : 48 
Ind Cas 437 (DB). 

S. 14 — Holding land in contravention of agree- 
ment— Plaintiff’s right. 

When defts. cultivate in contravention of the 
agreement and without the consent of the plaintiffs 
the latter can claim that defendants should pay 
them for the use and occupation of the land. Under 
S. 14 aforesaid the Revenue Court is precluded from 
decreeing a larger amount than the rent payable in 
respect of the land in one agricultural year. AIR 
(Vol 4) 1917 Lah 188 : 30 P R 1917 : 41 P W R 1917: 
38 Ind Cas 580 (DB). 

Ss. 14, 84 (5) — Ejectment — Person in adverse 

possession of land made over to another in partition 
proceedings. 

A person in adverse po^ession of land which was 
made over to another in partition proceedings to 
which the former was not a part} \,would not be liable 
to ejectment as a tenant under the Act. 1 P R 1914 
Rev. : 199 P L R 1915 : 25 Ind Cas 867. 

-S. 17 

S. 17 — Appraisement — Record of Rights— Entries 

— Punjab Land Revenue Act, S. 144. 

Under the ioint force of S. 17 of Act, XVI of 1887 
and S. 144 of Act XVII of 1887, a co-sharer in a joint 
holding is competent to make an application for 
appraisement ; it is not necessary for all the co- 
sharers to join it. In disposing of applications under 
S. 144 of the Act of 1887 and S. 17 of the Act of 1887, 
the Revenue Officer should not go behind the entries 
in the Revenue Records. He should act as if the 
co-sharers recorded therein were in fact the co- 
sharers in the holding. 

A procedure is provided for those who dispute the 
correctness of the Record of Rights entries to have 
them altered and pending alterations, the Revenue 
Officer should, in a proceeding under S. 17, Tenancy 
Act treat the entries as correct. 4 P W R Rev 1912 : 
15 Ind Cas 914. 

— S. 19 

S. 19 — Appraisement — Confirmation — Objec- 
tions. 

The refusal by a tenant to accept the result of an 
appraisement is no reason for declining to confirm it. 

The failure by a Revenue Officer to give effect to 
the direction contained in S. 19 (2) of the Act, does 
not affect the admissibility or the value of the evi- 
dence contained in the appraisement record. 

In suits for the value of produce rents there is no 
conclusive presumption that produce calculated ac- 
cording to the Financial Commissioner’s instructions 
imparagraph 12 in Standing Order No. 2 is the actual 
produce of the particular land in the particular 
harvest in suit. 4 P R 1918 Rev : 1 P W R 1918 Rev : 
45 Ind Cas 980 (DB). 
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_s. 29 

S. 29 — Acquisition of rights. 

Occupancy rights cannot be acquired by mere 
passage of time. AIR (Vol 3L) 1944 Lah 276 : 46 
PLR 83 : 219 lud Cas 11 (DB). 

$. 36 

S. 36 — Occupancy tenancy held by several per- 
sons Relationship inter se of landlord and tenants- 

in-common — Surrender of his share by tenant in 
landlord’s favour — If results in partial extinction of 

tenancy Landlord’s right to possession of such share. 

See AIR (Vol 36) 1949 East Punj 53 (FB). 

Ss. 36 and 33— Merger — Whether reversioners 

can challenge. 

If an alienation operates as a merger of the tenancy 
right with the proprietary right, it is not subject to 
challenge by the reversioners, as there is no property 
left, a declaration regarding which can be granted by 
the Court. AIR (Vol 4) 1917 Lah 208 : 41 Ind Cas 
301, overruled. AIR (Vol 32) 1945 Lah 249 : 47 PLR 
329 : 1LR (1945) Lah 475 : 221 Ind Cas 293 (FB). 

S. 38 

S. 38 —“Abandonment” under the Punjab Ten- 
ancy Act is not limited to the provisions ol S. 38. 

The question of abandonment is generally one of 
fact. AIR (Vol 21) 1934 Lah 163 : 34 PLR 1065 : 140 
Ind Cas 1022. 

S. 38— Jurisdiction of Civil Court — Question 

whether occupancy tenant lost his right — Power to 

decide. 

U is not open to the Civil Courts to decide whether 
the occupancy tenants had lost the occupancy right 
which they originally had in the land having regard 
to the proviso to S. 77 (3). 65 Ind Cas 520 : 4 Lah 
L J 196 : 3 Lah 84 : AIR (Vol 9) 1922 Lah 33 (DB). 

S. 38 — Abandonment of holding — Proof of — 

Possession of proprietor. 

Where occupancy tenants did not for a long time 
cultivate the land without sufficient cause, and did 
not arrange for payment of rent when due. 

Held, that abandonment is established and adverse 
possession by the proprietors may be presumed from 
the fact that they gave the land to their own tenants* 
at-will. AIR^Vol 7) 1920 Lah 293 : 170 P R 1919: 
54 Ind Cas 873. 

Ss. 33, 59 and 60 — Abandonment — Relinquish- 
ment— Test of — Sub-lease for more than a year. 

To constitute abandonment of the occupancy 
holding within S. 59, there must be relinquishment 
of possession and also the absence of intention to 
retain. A gift unaccompanied by any other act or 
omission cannot be regarded either as relinquish- 
ment under S. 38 or abandonment under S. 59 of the 
Act. AIR (Vol 4) 1917 Lah 408: 44 PR 1917: 51 PLR 
1917: 1 PWR 1917: 39 Ind Cas 163 (DB). 

Ss. 33 and 59 (1) (b) — Abandonment by widow— 

Effect. 

Abandonment terminates the rights of the widow 
and the occupancy right at once devolves upon the 
next claimant. Under S. 38 the tenant who is alleged 
to have abandoned, must have been at some time, 
in possession of the tenancy in question. 

'I he moment the period required to bring S. 38 into 
operation is completed, the widow ceases to be the 
‘tenant having the right of occupancy’ by operation 
of S. 59(1) (b). 200 PLR 1915: 2 PR 1914 Rev: 25 
Ind Cas 854. 

S. 38— Minor — Non-cultivation. 

Rights of minor occupancy tenants are not extin- 
guished by non-cultivation of land. 3 PR 1910: 9 
PWR 1910: 157 PLR 1910: 5 Ind Cas 235 (DB). 

S. 39. 

S. 39 — Denial of landlord’s title — Whether 

•effects forfeiture of rights. 


An occupancy-tenant can only be ejected from his 
tenancy on the grounds enumerated in S. 39. The 
mere repudiation by him of his landlord’s title does 
not involve forfeiture of his rights and render him 
liable to ejectment. AIR (Vol 20) 1933 Lah 488 : 34 
PLR 319 : 142 Ind Cas 232.' 

«■ — Ss. 39 and 77 (3) — Landlord and tenant — Failure 
to cultivate — Damages, suit for — Civil and Revenue 
Courts. 

A suit for damages against occupancy tenants for 
non-cultivation ol a part of the land does not fall 
within S. 77 (3) of the Act, and is not excluded from 
the cognizance of a civil Court. AIR (Vol 4) 1917 
Lah 252 : 99 PLR 1917 : 90 PWR 1917 : 42 Ind Cas 
279. 

S. 41. 

S. 41 — A definite procedure is prescribed for the 

ejectment of tenants under Ss. 41, 42 and 43. If a 
decree is passed in favour of a plaintiff without ob- 
serving the provisions regarding the ejectment of a 
tenant, it must be held that the tenant was prejudic- 
ed by the mistake as to jurisdiction and it would be 
inequitable in these circumstances to register the 
decree of the Civil Court, as a decree of the Revenue 
Court. AIR (Vol 21) 1934 Lah 353 : 35 PLR 411 : 
155 Ind Cas 242. 

S. 50. 

S. 50 — Suit between dispossessed tenant and his 

landlord — Forum. 

All the remedies of a tenant who has been dispos- 
sessed are provided in the Tenancy Act, and, there- 
fore, all suits between dispossessed tenant and his 
laudlord should be disposed of by the Revenue Court. 
No suit lies in a Civil Court after the expiry of the 
period of one year provided by S. 50, Punjab Tenancy 
Act. AIR (Vol 29) 1942 Pesh 65 : 202 Ind Cas 577 
(DB). 

S. 50 — Person claiming occupancy rights as col- 
lateral of the last holder — Jurisdiction. 

Certain persons, claiming to be collaterals of the 
last holder F, brought a suit for declaration after the 
death of F, that they were entitled to the occupancy- 
rights of land in suit. The defendants denied that 
they were the reversioners of F, and pleaded that by 
virtue of an agreement during the lifetime of F they 
had relinquished their rights to the holding : 

Held, that the dispute was not between a landlord 
and a tenant but between a person who claimed to 
succeed to the occupancy rights of the deceased F 
and the owners of the land ana such a suit was cog- 
nizable by the Civil Courts. AIR (Vol 21) 1934 Lah 
271 : 149 Ind Cas 1107. 

S. 50 — Alienation by tenant— Transfer of occu- 
pancy holding — Landlord recovering same from 
alienee— Suit by tenants to recover holding — Juris- 
diction of Civil Court. 

Where the tenant gave over the land to the alienee 
and the landlord having recovered the same from the 
alienee, the tenant sued for possession of the occu- 
pancy holding : 

Held, that the Civil Court had jurisdiction to try 
the suit. AIR (Vol 17) 1930 Lah 934 : 31 P L R 615 
(DB). 

S. 50 — Fraudulent representation — Disposses- 
sion of tenant on representation of abandonment to 
Revenue Officer — Suit for possession in Civil Court 
— Maintainability. 

Where the plaintiffs allege that they were dis- 
possessed from their tenancy by the landlords who 
fraudulently represented to the Revenue Officer that 
the occupancy tenancy had been abandoned, their 
dispossession is such a dispossession as would be 
covered by S. 50 (a), Punjab Tenancy Act, and by 
the combined operation of that section and S. 77 (3) 
(g) the plaintiffs are debarred from suing for re- 
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covery of possession in the Civil Courts. (1928) 110 
Ind Cas 419 : 10 L L J 274 :J29 PLR 713 (DB). 

S. 50 — Suit in Revenue Court — Dispossession 

more than 1 year before suit. 

A suit for possession by a tenant who is dispossess- 
ed by landlord more than a year prior to suit lies 
only in revenue Court and not in civil Court. AIR 
(Vol 13) 1926 Lah 613.: 8 L L J 501 : 27 P L R 537 : 
98 Ind Cas 479. 

S. 50 — Dispossession more than 1 year before 

suit. 

A suit for possession by an occupancy tenant who 
has been wrongfully dispossessed from his holding 
by the landlord lies in a revenue Court only, even 
though one year trom the date of possession has ex- 
pired. AIR (Vol 13) 1926 Lah 128 : 7 L L J 600 : 27 
P L R 24 : 92 Ind Cas 597. 

. S. 50— Suit for possession by heirs of tenant. 

A suit for possession of occupancy holding against 
landlord by the heirs of the occupancy tenant is 
cognizable by a Revenue Court and a Civil Court has 
no jurisdiction to entertain it. AIR (Vol 13) 1926 Lah 
8 : 89 Ind Cas 884. 

S. 50 — Dispossession by execution against land- 
lord — Suit for possession if barred. 

The Civil Courts have jurisdiction to try a case 
between landlord and tenant, where the plaintiffs 
are tenants dispossessed in execution of a decree 
suing their landlord to recover possession as tenants. 
S. 50 cannot help the landlord as it applies to a 
tenant dispossessed “otherwise than in execution of 
a decree.” AIR (Vol 9) 1922 Lah 44 : 4 L L J 400 : 
67 Ind Cas 485 (DB). 

S. 50— Tenant — Wrongful dispossession— Limi- 
tation. 

A person wrongly dispossessed of his tenancy is 
bound to sue tor recovery of possession in a Revenue 
Court within one year from dispossession. AIR (Vol 
7) 1920 Lah 344 : 54 Ind Cas 832. 

-Ss. 50 and 51 — Applicability — Suit by under 

tenant-at-will. 

These sections do not apply to a suit by an under 
tenant-at-will of an occupancy tenant for recovery of 
possession of land from the occupancy tenant as it is 
not between landlord and tenant. 102 P W R 1913 : 
198 P L R 1913 : 84 P R 1913:19 Ind Cas 346 (DB). 


Ss. 50, 77 (3< (i) — Suit for share of produce re- 

moved. 

A suit by a tenant for recovery of his share ot pro- 
duce forcibly removed by the landlord is a suit 
cognizable by the Revenue Court. 49 P W R 1912 : 
101 P L R 1912 : 13 Ind Cas 447. 



-S. 50-A. 

— S. 50-A — Scope. , 

A suit by a person claiming possession of the land 
under title of ownership or any title other than a 
title as tenants (as a mortgagee with possession) is 
not barred under the provisions of S. 50A, even ii 
previously the said person has been ejected by a 
Revenue Court under S. 45, sub-s. (6) or his suit has 
Been dismissed under S. 50 and the Civil Court has 
jurisdiction to entertain such a suit AIR (Vol 28) 
1941 Lah 189 : 43 PLR 233 : ILR (1941) Lah 499 : 
194 Ind Cas 852 (FB). T , 

[Overruling AIR (Vol 25) 1938 Lah 82 : 177 Ind 

CflS703.] oo r , 

[Reversing AIR (Vol 27) 1940 Lah 183 : 188 Ind 
c Cas 682.] 

” — S. 50-A — Scope. . 

Section 50-A must be read along with Ss. 45 (o) 
and 50, which are expressly mentioned in it, and the 
only reasonable interpretation which can be put on it 
*8 that a second trial between the parties is barred in 
^ the Civil Courts on the grounds on which they had 
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fought it in the Revenue Court under S. 45 (6) or 
S. 50. The mere fact that a suit by tenants has been 
previously brought in a Revenue Court under S. 50 
to contest their liability to ejectment on the ground 
that they were occupancy tenants, does not bar the 
jurisdiction of Civil Courts to entertain the suit 
based on adverse possession. AIR (Vol 24) 1937 Lah 
849 : 39 PLR 485 : 175 Ind Cas 808. 

S. 50-a — S cope. 

The whole intention of S- 50-A, is to render final 
the decision of the Revenue Courts in cases under 
S. 45 by expressly barring recourse to Civil Courts 
for the purpose of attacking the decision of the Re- 
venue Courts in such cases. Where a suit is, on the 
face of it, merely one for declaration that the plain- 
tiffs are owners by virtue of adverse possession but is, 
in substance, one to contest their liability to eject- 
ment which has already been decided by the Revenue 
Courts, the suit is barred by virtue of the provisions 
of S. 50-A, Punjab Tenancy Act. AIR (Vol 22) 1935 
Lah 719 : 37 PLR 507 : 16 Lah 1086 : 156 Ind Cas 
592. 

S. 53. 

S. 53 — Occupancy tenancy held by several per- 
sons — Relationship inter se of landlord and tenants- 
in-common — Surrender of his share by tenant in 
landlord’s favour — If results in partial extinction of 
tenancy — Landlord’s right to possession of such 
share. See AIR (Vol 36) 1949 East Punj 53 (FB). 

Ss. 53. 56 — Joint occupancy-holding— Alienation 

by one of joint tenants — Reversioner, whether can 
challenge. 

A reversioner of a tenant is entitled to challenge an 
alienation made by him of an ancestral occupancy- 
holding if such challenge is allowed by custom, and 
if the alienation is not in accordance with the provi- 
sions of Ss. 53 and 56. Such an alienation can be 
contested by the landlord as well as by the rever- 
sioners. 

Further, if an alienation operates as a merger of 
the occupancy right with the proprietary right, it is 
not subject to challenge by the reversioners, as there 
is no property left subsisting, a declaration regarding 
which can be granted by a Court A private transfer 
by a tenant in favour of one of his landlords is out- 
side the provisions of Ss. 53 and 56 of the Act and 
can be challenged by the reversioners of the tenant. 

In the case of a joint occupancy holding under S. 6, 
if one of the joint tenants alienates (mortgages) his 
occupancy rights in favour of one of several landlords 
without consent in writing ot all the landlords, the 
alienation is invalid and can be challenged by his 
reversioners if permitted bv’ custom on the ground of 
want of consideration and legal necessity if the 
occupancy-holding is ancestral qua the reversioners: 
AIR (Vol 4) 1917 Lah 208 : 41 Ind Cas 301, Overrul- 
ed AIR (Vol 32) 1945 Lah 249 : 47 PLR 329 : ILR 
(1945) Lah 475 : 221 Ind Cas 293 (FB). 

S. 53 — “Landlord” meaning of, in S. 53 (10) and 

S. 56. 

Where a tenant holds under more persons than 
one, any one or some of them are not landlords but 
all of them collectively, except where it is expressly 
provided so. Section 53, cl. (10) has expressly provid- 
ed that for the purpose ol S. 53 and that section 
alone, any one may be deemed to be the landlord. 
In S. 56, a provision similar to the one contained in 
S. 53, cl (10) has not been made. It is obvious, there- 
fore, that the “landlords” in S. 56, means all the 
landlords collectively as a unit. AIR (Vol 32) 1945 
Lah 249 : 47 PLR 329 : I L R (1945) Lah 475 : 221 
Ind Cas 293 (FB). 

Ss. 53 to 59— Object of 

A close study of provisions of Ss. 53 to 59 displays 
an anxiety on the part of the Legislature to safeguard 
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the interests of the landlord as far as possible and to 
protect him against all intruders. 

The mortgagee who acquires the status of an occu- 
pancy tenant on the expiry of the period of limita- 
tion tor redemption of the mortgage of an occupancy 
right under Art. 148, Limitation Act, cannot continue 
to retain it even on the death of the mortgagor with- 
out leaving any heirs as mentioned in S. 59 : AIR 
(Vol 25) 1938 Lah!488 : 179 Ind Gas 561, Reversed. 
AIR (Vol 25) 1938 Lah 675 : 40 PLR 948 : 179 Ind 
Cas 357 (DR). 

S. 53 — Applicability — Sale to landlord, whether 

pre-emptible. 

Section 53 only applies to landlords under whom 
the occupancy tenancy is held and not to an ordinary 
tenant holding under a contract between the land- 
lord and himself. 

Where an occupancy tenant held land under a con- 
tract with the landlord and the landlord had no 
right to purchase the occupancy tenancy under S. 53, 
which the tenant sold to him : 

Held, that the sale could not be said to be not sub- 
ject to a right of pre-emption. AIR (Vol 23) 1936 
Pesh 10 : 160 Ind Cas 427. 

S. 53 — Suit by purchaser — Agreement to sell 

occupancy holding to a stranger — Notice of sale 
served on the landlord — Period fixed by Revenue 
Officer to pay price— Landlord not paying price but 
privately purchasing the holding after that period — 
Sale if voidable. 

A tenant who had agreed to sell his occupancy 
holding to a stranger served a notice on his landlord 
as required under Cl. 2 of S. 53. But instead of taking 
this opportunity to purchase the holding, the land- 
lord privately purchased the holding from the tenant 
after the expiry of the period fixed by the Revenue 
Officer for paying the price. The purchaser used to 
enforce the specific performance of the contract of 
sale. 

Held, that he was so entitled as the sale to the 
landlord was voidable at his instance. AIR (Vol 15) 
1928 Lah 860 : 110 Ind Cas 247 (DB). 

S. 53 — Intention and scope— Application for sale 

by tenant — Right to withdraw. 

It was not the intention of the Legislature to render 
the action of a tenant irrevocable once he had made 
an application under Cl. (2) of S. 53, and a tenant 
has as much right to refuse to carry on the proceed- 
ings as the landlord has to refuse to accept the valua- 
tion of the right of occupancy by the Revenue Officer. 

A proper construction of the section enables the 
tenant to withdraw his offer up to such time as the 
landlord makes the payment contemplated by the 
sub- cl. (5). AIR (Vol 10) 1923 Lah 521 : 4 Lah 173 : 
5 L L J 338 : 73 Ind Cas 209 (DB). 

Ss. 53 and 56 — Effect of — Discharge of mort- 
gage. 

If plaintiff, an occupancy tenant, had alone paid 
off an old standing mortgage by himself, he would 
be entitled to retain possession of the share of the 
mortgaged area until his mortgage rights had been 
satisfied. AIR (Vol 6) 1919 Lah 2 : 95 P R 1919 : 52 
Ind Cas 525 (DB). 

Ss. 53 and 56 — Sale of occupancy holding by 

joint tenant to co- sharer landlord — Right of rever- 
sioner of tenant. 

A sale by one of several co-tenants to one of several 
co-landlords of a specific share of the holding, which 
had fallen to his share in a private partition is valid 
and cannot be challenged by the reversioner of the 
tenant. The vendee landlord will occupy the same 
position as the vendor, co-tenant in a general parti- 
tion of the holding. AIR (Vol 4) 1917 Lah 208 : 66 
P W R 1917 : 137 P L R 1917 : 41 Ind Cas 301. 

Ss. 53, 56 and 59 — Alienatien by an occupancy 

tenant. 
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Reversioners have no 'right to control alienations 
by occupancy tenants under these provisions. AIR 
(Vol 4) 1917 Lah 147 : 6 P R 1917 : 39 Ind Cas 9& 

Ss. 53, 59 — Nature of tenancy — Limitation to 

avoid gift. 

The nature of status of occupancy tenant is not 
affected by presence or absence of statutory heirs. 
To avoid a gift by an occupancy tenant of his hold- 
ing to an adopted son, time runs against the landlord 
from the date of gift and not from the date of the 
donor’s death since he can oust the donee during the 
donor’s life-time, otherwise, the gift ceases to be 
voidable and if it is not voidable by the reversioner 
the donee becomes a tenant. 5 P W R 1913 Rev : 5 
P R 1913 Rev : 200 P L R 1913 : 19 Ind Cas 344. 

Ss. 53, 56 — Mortgage of occupancy — Rights by- 

tenant, if can be questioned by reversioner. 

A reversioner of an occupany tenant cannot impugn, 
a mortgage of occupancy rights by the tenant in 
favour ol the landlord. Ss. 53 and 56 of the Act apply 
to every kind of alienation — Sale, gift or mortgage— . 
and a tenant complying with the provisions ol the 
sections has an absolute right of alienation. 73 P R 
1911 : 113 P W R 1911 : 208 P L R 1911 : 11 Ind Cas 
427 (DB). 

Ss. 53 (3) and (5) — Locus Paenitentiae. 

Section 53 (3) docs not deprive the occupancy tenant 
of a Locus Paenitentiae. He may withdraw from the 
proceedings at any time prior to the completion of 
the purchase by the landlord as determined bv S.53(5). 

' 1PR (Rev.) 1917 : 38 Ind Cas 944. 

S. 53 (6) —Applicability to voluntary sales — Ap- 
plicability of English rule — Extinction of occupancy 
rights under S. 53 (6) in case of mortgage. 

The English doctrine that merger depends on the 
intention of the person making tne acquisition does 
not come into play in the Punjab especially in the 
face of S. 53, sub-s. (6), Punjab Tenancy Act, which 
enacts in clear terms that on the value being paid by 
the landlord to the occupancv-tenant, the right of 
occupancy shall be extinguished. This principle of 
law found in S. 53 (6) applies not only to involuntary 
acquisitions but also to voluntary acquisitions. 

But S. 53 (6) does not contemplate the extinction of 
occupancy right in the case of a mortgage. AIR 
(Vol 28) 1941 Lah 433 : 43 P L R 581 : I L R (1942) 
Lah 155 : 197 Ind Cas 227 (FB). 

S. 53 (6) — Scope of. 

The scope of the Act'is to legislate between land 
lord and tenant and S. 53 (6) means only that on t ho 
landlord purchasing occupancy rights under the provi- 
sions of the section, the rights of the occupancy 
tenant or any one who would have a right to succeed 
to him under S. 59 after his death, are finally ex- 
tinguished. (AIR (Vol 4) 1917 Lah 430 : 163 P W R 
1917 : 42 Ind Cas 468. 

S. 56. v 

S. 56 — Joint tenancy holding — Alienation not in 

accordance with Ss. 56 and 53— Right of reversioner* 

A reversioner of a tenant is entitled to challenge 
an alienation made by him of an ancestral occupancy 
holding if such challage is allowed by custom and ii 
the alienation is not in accordance with the provi- 
sions of Ss. 56 and 53. AIR (Vol 4) 1917 Lah 208 : 41 
Ind Cas 301, Overruled. AIR (Vol 32) 1945 Lah 249 z 
47 , P L R 329 : I L R (1945) Lah 475 : 221 Ind Cas 
293 (FB). 

S. 56 — Sale to mukarridar — Pre-emption. 

A sale of occupancy right to a mukarridar by a te- 
nant holding land under him is a sale to a landlord* 
AIR (Vol 30) 1943 Pesh 66 : 209 Ind Cas 179 (DB). 

S. 56 — Intention and scope — Contract betweoa 

tenant and his alienee — Effect of section. 

Section 56 was enacted for the protection of the 
interests of the landlord. It does not affect the vali- 
dity of the contract as between the tenant and his 
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alienees if the landlord docs not choose to attack it 
or if after having attacked it he waives his rights 
under the decree obtained by him. AIR (Vol 17) 1930 
Lah 241 : 118 Ind Cas 911. 

S. 56 (8) — Sale to landlord, whether pre-emp- 

tible. 

The provisions of the Punjab JPre-emption Act do 
not override the provisions of S. 56, Punjab Tenancy 
Act. Hence a sale of the occupancy-rights under 
S. 8, Ten. Act, to the landlord cannot be pre-empted. 
AIR (Vol 30) 1943 Pesh 66 : 209 Ind Cas 179 (DR). 

S. 57. 

S. 57 — Attachment of mortgagee rights. 

Where occupancy rights falling under 8. 6 or S. 8 
are subjected to a usufructuary mortgage, the rights 
of the mortgagee in the occupancy tenancy are not 
liable to attachment and sale in execution. A 1 R 
*(Vol 23) 1936 Lah 370 : 38 P L R 625 : 162 Ind Cas 
526 (DB). 

Ss. 57, 54— Mortgage of occupancy rights— Sub- 
sequent sale — Landlord avoiding sale and recovering 
possession from vendee — Mortgage, whether sub- 
sists— Mortgage without possession — Validity. 

A mortgage without possession of occupancy rights 
is not void. Where a landlord has succeeded in reco- 
vering possession from the transferee of the occu- 
pancy rights, the occupancy tenant can claim re- 
entry, not on the ground that he has got any option 
to revive the tenancy but because the tenancy exists 
and as he is the tenant and his transfer had been 
declared void, he is entitled to the possession ol his 
rights. 

Therefore, where an occupancy tenant mortgages 
his rights and subsequently sells his tenancy and the 
land-lord recovers possession from the vendee after 
avoiding the sale, the mortgage is not extinguished 
but may be enforced against the occupancy rights in 
the property. AIR (Vol 20) 1933 Pesn 49 : 142 Ind 
Cas 518 (DB). 

S. 57— Succession to joint tenancy — Succession 

to occupancy holding as against landlord — Joint te- 
nancy— One line dying out — Other line surviving — 
Rights of landlord. 

The principle to be followed in cases of succession 
to an occupancy holding, as against the landlord, is 
that joint tenants of a holding, even though it was 
not held by their common ancestor, are to be regard- 
ed as a single tenant and as long as any of them or 
the descendants of any of them survive, the landlord 
cannot claim in the share of any tenant whose line 
has died out. (1920) 98 Ind Cas 871 (Lah). 

s. 57 — Division of holding for cultivation- No 

final partition— Right of landlord to line dying out. 

The principle to be followed as regards the land- 
lord is that the joint tenants of an occupancy holding 
even though it was not held by their common ances- 
tor are to be regarded as single tenant, and that as 
long as any of them, or the descendants ol any ol 
them, survive, the landlord cannot claim the share ol 
any tenant whose line has died out. W here the |omt 
tenants divided the holding for purposes ol cultiva- 
tion or in order to raise money : 

Held, this does not indicate that the holding had, 
as a matter of fact, been finally partitioned. A I n 
(Vol 11) 1924 Lah 127: 5 L L J 381 : 73 Ind Cas 370 
(DB). 

§ gg 

Ss. 58, 74, 77 (3) (b), 60 — Improvement— Com- 
pensation— Sub-letting by tenant. 

The planting of trees by a tenant is an improve- 
ment within the definition of that term in the Act. 

A sub-letting by an occupancy tenant operates to 
create privity of contract as landlord and tenant bet- 
ween the land-holder and the sub-tenant. 
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An award of compensation for improvements to a 
tenant on ejection can bo made by the executing 
Court when it is omitted in the decree. The Court 
ordering the sub-tenant’s ejectments is bound to 
award niin compensation for improvements ellected 
by him. I P W R 1916 Rev : 34 Ind Cas 248. 

_S. 59. 

1. Applicability, scope and object. 

2. Alienation by widow. 

3. Customary succession. 

4. Extinction of line. 

5. Joint tenancy. 

6. Mode of succession. 

7. Religious institutions. 

8. Succession bv agreement. 

9. “Will”. 

1. Applicability, scope and object. 

S. 59— (As amended by N.-W. F. P. Act 20 of 

1939) — Applicability. 

A Muhammadan oucupancy tenant died in 191 L 
leaving a widow who obtained the occupancy rights 
as the tenant’s widow. She was enceinte at the time 
of her husband’s death and gave birth to a son 
subsequently. The land was mutated in favour of the 
son who died in 1923, while he was a minor. The 
occupancy rights were again mutated in favour of 
the widow as a life-tenant. The widow died in 1942: 

Held, that the widow had life-tenancy and no 
more and as the amended S. 59 was in force when 
she died, the property would go to the Muham- 
madan Law heirs of her husband on her death and 
the nephew of the widow’s husband was, therefore, 
entitled to succeed to his occupancv right. AIR 
(Vol 3L) 1944 Pesh 12 : 212 Ind Cas 193. 

S. 59 — (As amended by N. W. F. P. Act (20 of 

1939)— Applicability. 

W here a Muhammadan widow, on her husband's 
death, succeeded to his occupancy rights before the 
amendment of S. 59, Punjab Ten. Act, by N.-W. F.P. 
Act XX of 1939, and died after the aforesaid amend- 
ment, succession to the occupancy rights must be 
governed by S. 59 as amended and, therefore, the 
widow’s husband’s brother’s sons are entitled to 
claim their share as heirs of her husband under the 
Muhammadan Law. AIR (Vol 30) 1943 Pesh 23: 206 
Ind Cas 420. 

S. 59 — Widow of predeceased son of occupancy 

tenant has no right to succeed along with son. AIR 
(Vol 26) 1939 Lah 428 : I L R (1940) Lah 180 : 42 
P L R 702 : 184 Ind Cas 703. 

S. 59 — Tenant recorded as maurusi holding land 


—Presumption — Applicability of S. 59. 

In the case of occupancy rights, there is a strong 
presumption that the land held by a tenant at the 
time of regular settlement and of which he is record- 
ed a maurusi is inherited by him from his father 
who must be presumed to have occupied the land for 
the purposes of S. 59. 

Section 59 will, therefore, apply to sueh a ease 
irrespective of the fact whether the father also occu- 
pied the land as a maurasi or in any other character. 
AIR (Vol 26) 1939 Lah 171 : 41 P L R 329. 

Ss. 59, 53 to 58— Object of. 

A close study of provisions of Ss. 53 to 59 displays 
an anxiety on the part of the Legislature to safe- 
guard the interests of the landlord as far as possible 
and to protect him against all intruders. 

The mortgagee who acquires the status of an occu- 
pancy-tenant on the expiry of the period of limita- 
tion for redemption of the mortgage of an occupancy 
right under Art. 148, Lim. Act cannot continue to re- 
tain it even on the death of the mortgagor without 
leaving any heirs as mentioned in S.59. AIR (Vol 25) 
1938 Lah 488 : 40 P L R 240 Reversed; AIR (Vol 25) 
1938 Lah 675 : 40 P L R 948 : 179 Ind Cas 357. 
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S. 59 (c) — “Occupied” meaning of. 

The word “occupied” in the Act implies some con- 
trol over the land by whatever name it may be ex- 
pressed in law. It may not necessarily be actual 
possession. A co-sharer whose name is merely men- 
tioned along with other co-sharers as a co-owner in 
the shamilat-deh may neither have physical control 
over the property nor be in constructive possession 
thereof. 

His contact with the land by virtue of such entry 
alone is too remote to be dignified by the name of 
possession even in the literal sense of the term. AIR 
(Vol 25) 1938 Lah 435 : 40 P L 1\ 269 : I L R (1938) 
Lah 411 : 177 Ind Cas 445 (DB). 

S. 59 — One of two brothers having identical 

rights, in possession as occupancy tenant, in 1342 
and in 1332 — Presumption. 

Where one of the two brothers whose rights were 
identical has been shown to have been in possession 
as an occupancy tenant in 1342 and then in 1882, a 
presumption arises that the land was acquired by the 
brothers from their father. AIR (Vol 24) 1937 Lah 
141 : 38 P L R 433 : 169 Ind Cas 410. 

S. 59 — Effect of section — Right of reversioners 

under customary law. 

Section 59 does not create an absolute and inde- 
feasible right of succession in the persons named 
therein. The right of the reversioners which they 
might otherwise have, to contest an alienation under 
customary law is not taken away. AIR (Vol 15) 1928 
Lah 371 : 110 Ind Cas 725. 

• 

S. 59 — Succession — Occupancy rights — Entry in 

settlement record — Presumption of correctness. 

Held, that as it was not proved that the land 
entered in the name of S, whose heir plaintiff claimed 
to be, was the same as that entered in the name of 
K. father of the plaintiff it could not be presumed to 
be the same. A presumption of correctness attached 
to the entry in the Regular Settlement of 1860 and 
S having at that time been declared as having per- 
sonally acquired occupancy rights in the land in suit, 
K having had no part or share in bringing the land 
under cultivation, the plaintiff’s suit was not main- 
tainable. Presumption could not take the place of 
positive proof. AIR (Vol 5) 1918 Lah 342 : 107 PWR 
1918 : 45 Ind Cas 933. 

Ss. 59 (b) and 112 — Succession — Occupancy 

Rights — Wajib-ul-arz — Attested after 1371. 

For purposes of S. 112 of the Act a Wajib-ul-arz of 
the revised settlement alone is to be considered. 
Where a Wajib-ul-arz is part of the settlement record 
taken up in 1872 and not attested by the Settlement 
Tahsildar till 1873 it does not fulfil the conditions 
laid down in S. 112 of the Act. AIR (Vol 1) 1914 Lah 
220 : 212 PWR 1913 ; 339 P L R 1913 : 12 P L R 
1914 : 22 P R 1914 : 21 Ind Cas 843 (DB). 

S. 59 — Occupancy rights — Succession — Long 

possession — Presumption. 

Where the lands are proved to have descended 
from a common ancestor who had himself occupancy 
rights in the property and the settlement of 1862 also 
showed the same about a portion of the holding, the 
Courts were justified in presuming from this fact of 
long possession that the holding came from the 
ancestor. 192 PWR 1913 : 331 P L R 1913 : 21 Ind 
Cas 561. 

S. 59 — Wajib'ul-arz — Meaning of words. 

The phrase “if he abandons possession of the land 
of his own accord, his nazdaki bhai will be entitled 
to possession if he so desires” in the Wajib-ul-arz 
does not touch the matter of inheritance of occupancy 
rights at all. 39 P W R 1913 : 70 P L R 1913 : 19 
Ind Cas 243. 

— S. 59— Alienation of occupancy right. 

The tenant has a right to recover possession from 
the landlord on the alienation beiug declared void. 


31 P L R 1911 : 1 P R 1911 Rev : 2 P W R 1911 Rev: 
8 Ind Cas 733. 

S. 59 — Succession — Quarishis of Ferozpore. 

Among, the quarishis of Ferozpore city succession 
to occupancy holding is governed by S. 59 of the Act 
and not by the custom or personal law. 74 P W R 
1910 : 50 P R 1910 : 131 P L R 1910 : G Ind Cas 946 
(DB). 

— _S, 59 — Wajib-ul-arz — Entries — Value. 

Statements of custom in a Wajib-ul-arz cannot 
override S. 59 of the Punjab Tenancy Act. 10 P L R 
1910 : 97 P R 1909 : 166 P W R 1909 : 4 Ind Cas 851. 

2. Alienation by widow. 

S. 59— Widow in possession of husband’s hold- 
ing under S. 59 — Alienation by her beyond life- 
estate — Reversioners or heirs of husband can chal- 
lenge alienation. 

Where the widow of the last male-owner is in 
possession of his holding under S. 59, the reversioners 
or heirs of the last male owner can challenge an 
alienation made by the widow beyond her life-estate 
after the widow’s death. AIR (Vol 32) 1945 Pesh 26: 
1945 Pesh L J 26 : 220 Ind Cas 112 (DB). 

Ss. 59 (3) and 60 — Right of reversioners to get 

alienation declared void independently of question 
of valid necessity. 

The position of the widow who has succeeded to 
her husband’s occupancy-tenancy under S. 59 is not 
the same as that of a widow who succeeds, undei 
the personal law, to a life interest to his proprietary 
estate and whose alienations hold good for her 
lifetime whether they have been effected for neces- 
sity or not. An alienation by sale or mortgage of an 
occupancy tenancy by a widow is absolutely forbidden 
and lienee such an alienation is void whether it is 
made in favour of the landlord or a stranger. 

The mere fact that according to the provisions of 
S. 60 a transfer of occupancy rights by a widow 
falling within the ambit of S. 59 (3) would be 
‘voidable’ at the instance of the landlord, would not 
show that the transaction would remain valid until 
it is so avoided. (1) AIR (Vol 17) 1930 Lah 942 : 130 
Ind Cas 517 ; (2) AIR (Vol 4) 1917 Lah 408 : 39 Ind 
Cas 163 : 1917 P R No. 44 ; (3) AIR (Vol 23) 1936 
Lah 70 : 155 Ind Cas 836 Overruled. AIR (Vol 27 
1940 Lah 364 : 42 P L R 538 : ILR (1941) Lah 212 : 
190 Ind Cas 769 (FB). 

S. 59 (3) — Widow’s power of alienation. 

The restrictions on the powers of alienation of a 
widow are an incident of her tenure as an occupancy- 
tenant and are placed in the interests of the rever- 
sioners and not in the interests of the landlord. AIR 
(Vol 27) 1940 Lah 364 : 42 P L R 538 : ILR (1941) 
Lah 212 : 190 Ind Cas 769 (FB). 

S. 59— Rights of reversioners and landlord — Suit 

by reversioner for declaration of invalidity of 
alienation — Maintainability. 

Though a mortgage of occupancy rights by widow 
is in contravention of S. 59 (3), it is not void during 
the lifetime of the widow but only voidable at the 
instance of the landlord under the provisions of S. 60. 
The Punjab Tenancy Act is intended merely to con- 
trol the relationship between landlord and tenants 
and has nothing to do with powers of alienation 
possessed by a widow or the control of such aliena- 
tion by reversioners. 

Where, therefore, a Mahomedan widow alienated 
some portion of her occupancy rights, in certain land 
and her collaterals brought a suit for declaration, that 
the alienation should not affect their reversionary 
rights after her death as the mortgage was without 
consideration and necessity. 

Held, that the collaterals had no right to control 
the alienations by the widow, no such right being 
given to them by the Tenancy Act. The right 
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course existed under Customary Law if the rever- 
sioners had the power to control the widow’s aliena- 
tion of ordinary land under that law. 1898 Pun Re 
No. 39 Diss. From : AIR (Vol 17) 1930 Lah 942. 

•S. 59— Transfer of occupancy rights by widow. 

f #> • « . i *1 • 
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Even a transfer of occupancy rights by a widow in 
favour of the landlord should not be recognised by 
the Mutation Officer. 6 P R 1913 Rev : 120 P L R 
1914 : 22 Ind Cas 660. 

S. 59 (3) — Occupancy rights — Mortgage by 

widow — Assent of Landlord. 

A mortgage of occupancy rights by a widow whe- 
ther for necessity or not is void under S. 59 (3) of 
the Act even if he receives the assent of the landlord, 
and a reversionary heir is entitled to take pos c ession 
of the land without payment on the death of the 
widow. 26 P VV R 1913 : 50 P L R 1913 : 18 Ind Cas 
623. 

S. 59 (3)— Sale of occupancy land by widow— 

Void sale. 

The sale of occupancy land by the widow of a 
deceased tenant succeeding to a right of occupancy 

is absolutely void. 54 P L R 1911 : 195 PWR 1911 : 

9 Ind Cas 339. 

). 59 (3)— Joinder of parties— Remedy. 

If a widow of occupancy tenancy makes a transfer 
under S. 59 (3) the landlord in a suit to set the sale 
aside cannot join the next reversioner as party. The 
reversioner may have his remedy in a civil Court if 
the landlord takes no action or the widow abandons 
the lands. 3 P R 1910 Rev : 6 Ind Cas 942. 

3. Customary succession. 

S. 59 — Occupancy holding — Customary succes- 
sion. 

S. 59 (2) of the Tenancy Act lets in custom in case 
of succession of an occupancy holding. 87 Ind Cas 
902 : AIR (Vol 12) 1925 Lah 592. 

4. Extinction of line. 

S. 59— Co-tenants— Rights of succession. 

Where, the line of two co-tenants holding joint 
occupancy rights becomes extinct, the occupancy 
rights would go to the landlord and to no one else. 
Under S. 59, a co-tenant has no locus standi and is 
not entitled to succeed in preference to the landlord. 
AIR (Vol 23) 1936 Pesh 160 : 169 Ind Cas 604 (DB). 

S. 59 — Mortgage of holding— Death of tenant 

without heirs— Extinction of mortgagee’s rights. 

Where an occupancy tenant who has mortgaged 
his rights dies without heirs, the mortgage comes to 
an end and the mortgagee’s interest ceases with it 
even though the mortgage was made with the land- 
lord’s consent. AIR (Vol 18) 1931 Lah 211 : 11 Lah 
716 : 32 P L R 183 : 131 Ind Cas 342 (DB). 

Ss. 59, 111 and 112— Occupancy holding— Gift — 

Extinction of donee’s line— Reversion. 

The donee of an occupancy holding with the con- 
sent of the landlord becomes the tenant of the 
landlord and on his line becomingextinct the holding 
is extinguished in the landlord’s favour and does not 

revert to the donor. , , . 

The rule that land reverts to the donor’s family on 
the extinction of the donee’s line does not apply to 
S. 59 of the Act, The rule affects only the line ot 
the donor and donee and cannot prejudice the rights 
6f the third party. 303 P L R 1913 : 198 PWR 1J13: 
113 P R 1913 : 20 Ind Cas 771 (DB). 

5. Joint tenancy. . 

S. 59— Death of tenant— Rule of survivorship — 

Division of tenancy among tenants without land- 
lord’s consent— If alters nature ef tenancy. 

Joint tenants of a holding are to be regarded as a 
single tenant and as long as any of them or the 
descendants of any of them survive the landlord 
cannot claim the share of any tenant whose line has 
become extinct. A mere division of the tenancy by 


an agreement among the tenants to which the land- 
lord is not a party, does not alter the nature of the 
tenancy. 

The consent of the landlord is an essential pre- 
requisite to the determination of the joint tenancy 
and the creation of a number of separate tenancies. 
AIR (Vol 36) 1949 East Punj 3:5 : 51 P L R 100 (DB). 

•S. 59 — Several persons jointly acquiring occup- 


ancy right. 

The provisions of S. 59 are not exhaustive and if a 
tenancy has been jointly acquired, the heirs of all the 
joint tenants succeed by survivorship. It is obvious 
that until all the descendants have become extinct, 
the tenancy does not revert to the landlords. AIR 
(Vol 25) 1938 Lah 611 : 40 P L R 292 : 177 Ind Cas 
870. 

S. 59— Line of one joint tenant becoming extinct 

—Right of surviving tenants. 

Per Full Bench. — A is the landlord of the holding 
of which B, C and D are the occupancy tenants. The 
shares of B, C and D are specified, and it is admitted 
that they are not members of a joint Hindu family, 
nor are they “joint tenants’’ in the sense in which 
that expression is used in English law. On the line of 
D becoming extinct, that is, there being no person 
in existence who is entitled to succeed to D under 
sub-s. (1), S. 59, Punjab Tenancy Act, his share in the 
holding passes to the other occupancy tenants B and 
C and does not lapse to the landlord A. (Agha 
Haidar. J. contra.); (1) 1908 PR No 100 (2) 60 Ind Cas 
513 (Lah) (3) 60 Ind Cas 862 (Lah) (4) AIR (Vol 13) 
1926 Lah 338, Overruled. AIR (Vol 17) 1930 Lah 515 
(FB). 

S. 59— Line of one joint tenant becoming extinct 

— Rights of survivors. 

In cases of succession, as against the landlord the 
body of joint tenants of an occupancy holding even 
though the land was not held by the common ances- 
tor, is to be regarded as a single tenant and, as long 
as any ofithem or the descendants or any of them sur- 
vive, the landlord cannot claim any share of the 
tenant whose line has died out. 

This principle applies even though widows have 
been allowed to succeed and even if the shares are 
defined in the revenue records. (1) 60 Ind Cas 513 
(Lah) (2)60 Ind Cas 862 (Lah), Not appr. AIR(Vol 16) 
1929 Lah 74 : 113 Ind Cas 773. 

S. 59 — Occupancy right— Joint tenants— Defined 

shares— Survivorship. 

The right of a landlord to claim the extinction ol 
an occupancy right when there are joint tenants does 
not arise on the death of one of them, as they col- 
lectively constitute a single tenant and the right 
continues to exist in the survivor or survivors. 

The fact that the occupancy tenants are recorded 
as having defined shares in the tenancy does not 
make any difference and does not affect the right of 
survivorship. AIR (Vol 5) 1918 Lah 353 : 95 P W R 
1918 : 45 Ind Cas 574. 

S. 59 — Occupancy holding joint — Death of one 

tenant without heirs— Landlord, right of. 

On the death of one joint tenant of an occupancy 
holding without heirs his share devolves on the other 
tenant or his heirs and not on the landlord. APR 
1917 Rev. : 5 P W R 1917 Rev : 42 Ind Cas 87. 

6. Mode of succession. 

(a) Male lineal descendants. 

(b) ‘Widow’. 

(c) ‘Collaterals’. 

(d) Proviso. 

(a) Male lineal descendants. 

-S. 59 (1) (a)— Appointed heir. 

Under S. 59 (1) (a) of the Punjab, Tenancy Act, only 
a son formally adopted can be regarded as a male 
lineal descendant of his adoptive father. It is well 
settled that a mere customary adoption or appoint- 
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merit as an heir does not carry with it the right to 
succeed to the occupancy rights oi the adopter or the 
appointer. AIK (Vol 36) 1949 East Punj 197 : 51 PLR 
9. 

S. 59 — Adoptee under Hindu Law. 

Where the effect ot the adoption is to give the 
adopted son all the rights under Hindu Law, he 
succeeds to occupancy right under S. 59. AIR (Vol 
30) 1943 Pesh 47 : 207 Ind Cas 515 (DB). 

S. 59 — Adopted son — If male descendant. 

A person belonging to the districts ot the old Delhi 
territory whose adoption though prohibited by Hindu 
Law is valid under custom which gives such an adop- 
tion the full effect of a formal adoption under Hindu 
Law can be regarded as a male descendant within 
the meaning of S. 59 (1) (a). AIR (Vol 17) 1930 Lab 
764 (FBj. 

S. 59 — Right to inheritance — Sons. 

Under S. 59 widow of a pre-dectased son in spite 
of custom has no right to an occupancy tenancy; the 
sons and sons alone can inherit the tenancv. AIR 
(Vol 16) 1929 Lah 773: 116 lnd Cas 457: 10 Lah 510: 
30 P L R 667 (DB). 

— — -S. 59 — Interpretation — ‘Male lineal descendant’. 

The words “male lineal descendants” in S. 59 in- 
clude the sons of the tenants, and sons of such sons, 
without limit, and where the personal law of the 
tenants permits adoption, the word “sons” as above 
used includes adopted sons; but where there has 
merely been an appointment of an heir, the person so 
appointed is not a “male lineal descendant” within 
the meaning of the section. AIR (Vol 16) 1929 Lah 
491 : 117 Ind Cas 902. 

S. 59— If male descendant. 

Where a Jat occupancy tenant in Gurgaon District 
a oopted A and died thereafter, held in a suit by the 
plaintiffs-landlords for possession of the occupancy 
lands, that A’s adoption being a formal one, A must 
be regarded as a male lineal descendant of the 
adopter within the meaning of S. 59 of the Act and 
that the suit for possession must fail. AIR (Vol 7) 
1920 Lah 284 : 59 Ind Cas 82 : 6 P W R 1921 (DB). 

S. 59 — Illegitimate son of Rajput. 

An illegitimate son of a deceased Rajput is not a 
male lineal descent of his putative father within 
S. 59 of the Act and cannot succeed to the occupancy 
tenancy left by the deceased. 301 P L R 1913 : 203 
P W R 1913 : 15 P R 1914 : 20 Ind Cas 755 (DB). 

S. 59 (1) (a)_ Adopted son — Lineal descendant. 

A formally adopted son under Hindu Law is a 
“male lineal descendant” of his adoptive father 
within S. 59 (1) (a) of the Act and he is entitled to 
succeed to the holding of the latter. A customary 
adoption or an appointment ot an heir does not fall 
within this section. 30 P W R 1913 : 2 P R 1913 : 
71 P L It 1913 : 19 Ind Cas 40 (FB). 

(b) ‘Widow*. 

S. 59— (As amended by Act 20 of 1939)— Amend- 
ment, effect of. 

The word “devolve” in S. 59, as it originally stood 
conclusively shows that it was a piece of substantive 
law and not adjective law. The change in the law 
c f* ec tcd in 1939 by the amendment of S. 59 does not 
divest rights which had vested under old S. 59 
because they are protected by S. 6, cl. (c), N. VV. F. 
Provinces General Clauses Act. 

Consequently, a Muhammadan widow who had ac- 
quired occupancy rights of her husband under the old 
S. 59 is entitled to hold those rights till death or re- 
marriage. AIR (Vol 30) 1943 Pesh 9: 205 Ind Cas 410 
(DB). 

S. 59 (c)— Re-marriage of widow— Forfeiture. 

Under S. 59 (c), the rights of occupancy inherited 
by a widow will cease on her re-marriage, even 


though there is no male collateral in existence. AIR 
(Vol 20) 1933 Lah 140 : 34 P L R 403 : 142 Ind Cas 
645. 

(c) ‘Collaterals.’ 

S. 59 — Occupancy tenant dying without male 

lineal descendant or widow : 

Held, that the collaterals claiming descent through 
female are not entitled to succeed even though such 
female has been allowed to be in possession till her 
death. A 1 R (Vol 23) 1936 Lah 97 (DB). 

S. 59 (1) — Rights of collaterals. 

Under S. 59, an occupancy tenancy devolves upon 
the male collateral relatives of a deceased occupancy 
tenant after the widow’s death in the absence of 
male issue provided that the common ancestor had 
occupied the land. But the section cannot be constru- 
ed as meaning that a tenant holding an occupancy 
tenancy for a brief period under the existing occu- 
pancy tenant or a trespasser holding the land say, for 
a few days, is a person who occupied the land. AIR 
(Vol 18) 1931 Lah 507 : 32 PLR 399 : 132 Ind Cas 
391. 

S. 59 — Succession to collateral— Determination. 

When a collateral succeeds to the occupancy rights, 
further succession is determined with reference to 
him and not with reference to the deceased tenant. 
(1928) 110 Ind Cas 203 (Lah). 

S. 59 — Priority amoQj; collaterals — Whole blood 

and half blood. 

Section 59 of the Tenancy Act governs the succes- 
sion to an occupancy tenancy. But the rights of colla- 
terals inter se would he governed by the tribal or 
village custom that may be relevant. 

The result will be that among themselves those 
collaterals who are related to the deceased in the 
whole blood will exclude those who are only related 
to him in half blood. AIR (Vol 12) 1925 Lah 227 : 78 
Ind Cas 450 (DB). 

(d) Proviso. 

S. 59— ‘Occupation’ by common ancestor — Pre- 
sumption. 

Where, in the summary settlement of 1852, the 
sons of X were entered as in joint possession of a 
tenancy along with their uncle and the tanqih haqua 
muzarian of 1865 stated that the tenancy was an ola 
established one : 

Held, that there was a presumption that X had 
occupied the land. (1931) 32 P L R 601 : 134 Ind Cas 
791. 

S. 59 — Alienation w ith landlord’s consent Right ' 

of reversioner to contest if affected. 

The mere fact that the landlords have consented 
to an alienation of the land by an occupancy tenant 
does not bind the reversioners it they have any right 
to contest it under Customary Law. It is not neces- 
sary for the plaintiffs to prove that the common 
ancestor held the land as an occupancy tenant, all 
they have to prove is that they are the reversionary 
heirs of the alienor and if the land has been the 
ancestral property of the plaintiffs they could have 
contested the alienation. AIR (Vol 9) 1922 Lah 278 : 

3 Lah 69 : 67 Ind Cas 38 (DB). 

S. 59— Occupation by common ancestor — Burden 

of proof. 

When the contest is between the landlord on the 
One hand and the collaterals of the late occupancy 
tenant on the other, the burden of proving that their 
common ancestor occupied the land lies on such colla- 
terals to entitle them to succeed to the occupancy 
tenant, even though the collaterals are in possession 
of the occupancy holding. AIR (Vol 8) 1921 Lah 344: 

60 Ind Cas 456. 

S. 59 — Rights of husband’s collaterals. 

Succession to an occupancy tenancy is governed 
not by Customary Law but by the provisions of S. 59 
of the Tenancy Act. Unless the plaintiff can prove 
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that the land was occupied by the common ancestor, 
he has no locus standi to contest an alienation by the 
widow <lf an occupancy tenancy, even though he may 
he a collateral of her deceased husband. 

So f.r as he is concerned the consentor otherwise 
of the landlords is immaterial. AIR (Vol b) U-L Lah 
27 : 3 L L J 89 : 66 Ind Cas 919 (OB). 

59, 111 Succession to occupancy rights 

ifoccuptcy tenant dies without leaving 

male lineal descendants and c o ll g®' al * ® l t ai ™ d e? 
succeed as against the landlord they ^ must ^unckr 

S. 59 show that the common a» cestor ^ must 
and of the deceased occupied the land and also mus 

establish an agreement referred to in S-HbAL u 

(Vol 2) 1915 Lah 120 s 21 P W R 1915 . 16 P R UlS- 
64 P L R 1915 : 26 Ind Cas 404 (DB). 

7, Religious institutions. 

s. 59— Occupancy holding belonging to .religious 

Stitailons - Presumption from success, on from 

gam to chela — When arises. .. l._j a re i;_ 

Where occupancy rights are not attached to a reii 

S35^ 1 ' ^efa b has aT no ei ri e g r hf $ ^uccessTo^ under 
S. 59 of 'the Punjab Tenancy Act. But wheje occu- 

had natural - - q * tba t there was actually a com- 

• S - 59 .jK the statutory rules of succession 

ment.ovemdingthest^o^ the language of 

SSSai^ment is cUar and that the intention ,s on- 
m The^of a right -ernmg only to desce^Uof 

^ (V01 22) 1935 

I ±S 2 ° 59 -Co- L tenant Ration in names of widow 

indmother bymutual consent-Ke-marriage of w.dow 

Suit by reversioners. , 

Where, on the : death ^ ® -3 

tenancy was mutated m the { consent, and on 

i his mother w ^ual shares^oy m iQners fiied a 

suft cl aim i i n g t h °t Ih ey 'w e 37 entitled to succeed to 

^''thattheTere fact that mutation was effec- 
V Held, that t mother could not confer any 

i ted in favour of the “Other ^ rever _ 

l rights on her a , s ‘iii had consented to the arrange- 

i ssis^r £“ SisvgsA 'is 

!ls”srsi,sM«sS ’ n» - c. 

fil. _ v 

— S- 59 - A w g ;f ” e s "‘ - Ms 33se upon an agreement 
A person who J ests n ; . of SUCC ession contained 
overriding the statutory r V i an g U age of the agree- 
in S. 59 must « h ®w th»t ti ie anguaj fe unmistakable . 

d wa1b-3urz th q nalified the right of qara- 

9 bate by the words “jo mustahiq hai . 

•t 


3GG 

r f - - 

Held, that the entry can reasonably be interpreted 
to confine the right to those entitled under S. oJ. 
that is, those qarabatis whose common ancestor had 

occupied the land. AIR (\ ol IM 19M 
Lah 652 : 32 P L R 958 : 135 Ind Ca: 


Lah 371 : 12 

is 46 (OB). 

Ss. 59 and 112-Succcssion - Burden of proof. 

A person who rests his case solely up?" ™ a^ - 
ment overriding the rules of succession " 

show that the language of the agreemen is clear and 
that the intention is unmistakable. AIR (\ ol 4) t 
Lah 437 : 19 P R 1917 : 39 Ind Cas 232. 

9- “Will”. 

S. 59— Contest regarding validity of will— Appli- 
cability. , . i 

The -\ct regulates the relations between c 1 
lord ten ant. Where the 
validity of will disposing of occupancy rights » 1 
ween the heirs of the deceased occupancy tenant, Hi- 
right to challenge an alienation is governe 
tom. AIR (Vol 26) 1939 Lah 329 : 41 P L R »Ub. 

Sect ion59 Trfacts the mode of devolution of pro 

r 0 « d the v h s 

d“ a r h a a7r (VM C 2 y 0) b l V 933 W Lah To^US “ind Cas 520 
(2) (DB). 

c sq Parties not governed by custom l * cv ® r " 

sioner’f cor^etency to challenge - Specific Rebel 

A A^occupancy-tenant governed by Muhammadan 
sought to challenge the will : 

7e wdl w7s7wa S hcf to^estent AIR (Vol 20) 1933 
Lah 184 : 34 P L R 1049 : 14o Ind Cas 204. 

Ss- 59, 60 and 53-Tenant of peasant class - 

jsrt?js& s ssrr-sss.h 

2K3£5*a«aksss 

P Th e :refo a “e‘nation that will P-vent •'succes- 
sio T n” e fr e om taking place in the .older .pec, dm the 

° Ver 0 c n hti 0 s U L- e An h a e ii^ation made by a male te- 
nant by a will^anks along with alienations mad^ in 

Ergcalg^rBsS 

gfsJs.vitttft.wwr'SK fs w 

Cas 869 (DB). 
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S. 60. 

S. 60 — Right to sue — Proorietor-mortgagor. 

A proprietor who has mortgaged his land with 
possession continues to be a landlord as defined in 
S. 4 (6) of the Punjab Tenancy Act, even though the 
rent is payable to the mortgagee. 

He is therefore competent to bring a suit under 
S. 60 of the Act for cancellation of a transfer of occu- 
pancy rights made by the occupancy tenant without 
his consent. (1947) 26 LLT 38. 

S. 60 — Joint occupancy-holding — Alienation by 

one of joint tenants — Co-landlords, whether can 
challenge. 

In the case of a joint occupancy-holding under 
S. 6, if one of the joint tenants alienates his occupan- 
cy rights in favour of one of several landlords without 
consent in writing of all landlords, the alienation is 
invalid and can be challenged by the landlords under 
S. 60. It can also be challenged by his reversioner, 
if so permitted by the custom. AIR (Vol 32) 1945 
Lah 249 : 47 PLR 329 : 1LR (1945) Lah 475 : 221 
Ind Cas 293 (FB). 

S. 60 — Alienation by widow — Rights of rever- 
sioners. 

The reversioners of the widow have a right to get 
an alienation by widow declared to be void, inde- 
pendently of the question of valid necessity and con- 
sideration for the alienation. The mere fact that 
according to provisions of S. 60, a transfer of occup- 
ancy rights by a widow falling within S. 59 (3) 
would be voidable at the instance of the landlord 
would not show that the transaction would remain 
valid until it is so avoided. AIR (Vol 27) 1940 Lah 
364 : 42 PLR 538 : ILR (1941) Lah 212 : 190 Ind Cas 
769 (FB). 

S. 60 — Starting point of limitation. 

Obiter. — Section 60 gives the landlord the right to 
avoid such an alienation and presumably, he can 
exercise the right as against the alienee as soon as 
the alienation takes place. The period of limitation 
would, therefore, run from the date of the alienation. 
AIR (Vol 27) 1940 Lah 364 : 42 PLR 538: ILR (1941) 
Lah 212 : 190 Ind Cas 769 (FB). 

Ss. 60, 59 (3) — Widow transferring her fractional 

share in occupancy-tenure to sole landlord — Right of 
reversioners to challenge transfer. 

There is no distinction in the matter of transfer of 
occupancy-tenure between the right of a male tenant 
and the right of a widow. For, though it is usual to 
speak of the life-tenancy of a widow, actually the 
widow’s estate is not a life-estate as known to the 
English Law, but she fully represents the estate and 
is competent to deal with it and if her action extin- 

f 'uishes the tenancy, then obviously there is nothing 
eft for the reversioners to challenge as in the case of 
the alienation by the male tenant. 

Where, however, the widow has only a fractional 
share in the tenancy, the transfer by her of such a 
share to the sole landlord does not extinguish the 
tenancy, since the landlord is a landlord qua one 
tenancy; and the reversioners have a right to chal- 
lenge such a transfer. AIR (Vol 26) 1939 Lah 374 : 
41 PLR 340 : 184 Ind Cas 753. 

S. 60 — Occupancy-tenant under S. 6 mortgaging 

occupancy holding — Landlord challenging alienation 
-Validity-Effect. 

An unauthorized transfer by an occupancy-tenant 
under S. 6 in favour of a stranger, if challenged by 
the landlord under S. 60 is void not only qua the 
landlord and the transferee but even qua the trans- 
feror and the transferee. A transaction which is void 
cannot become valid even if the parties act on it. 
Courts of Law cannot render any help to the parties 
to such transaction. AIR (Vol 24) 1937 Lah 664 : 
39 PLR 261 : 172 Ind Cas 246 (DB). 


Ss. 60, 59 — Sale of occupancy right by widow 

Whether voidable at instance of landlord — Sale in 
favour of landlord — Suit by him for declaration that 
occupancy-rights extinguished by reason of sale _ 
Jurisdiction of Civil Court. 

Primarily, the Punjab Tenancy Act has been enact* 
ed to regulate the relationship between landlord and 
tenant and it has nothing to do with the rights of 
the reversioners which are governed by rules of 
inheritance based on the personal law of the parties 
or on the Customary Law. , 

A sale of occupancy rights by a widow in contra- 
vention of provisions of S. 59 is voidable at the 
option of the landlord. 

A suit by a person who previously was a landlord 
and who claims that the occupancy rights have been 
sold to him by the defendant for a declaration that 
the occupancy rights which vested in the defendant 
had been extinguished by the sale’ in his favour is 
cognizable by the Civil Courts. AIR (Vol 23) 1936 
Lah 922 : 38 PLR 564 : 163 Ind Cas 888. 

S. 60 — Transfer set aside at instance of suit by 

one of landlords — Decree, if enures for benefit of 
all landlords — Decree-holder landlord waiving his 
right of execution — Effect — Occupancy-tenant's 
right of possession. 

Where one of the landlords obtains a decree setting 
aside under S. 60, a mortgage by an occupancy- 
tenant of his rights without tne consent of the land- 
lords, and even if the decree-holder landlord waives 
his right to execute the decree, the waiver cannot 
affect the other landlords. A decree of this kind also 
enures for the benefit of the occupancy tenant and 
he is entitled to recover possession. The tenant is. 
however, entitled to a decree only on condition of 
his refunding the consideration received by him. 
AIR (Vol 23) 1936 Lah 706 : 38 PLR 922 : 165 Ind 
Cas 640. 

Ss. 60, 59 — Widow selling occupancy rights — 

Reversioner when competent to question. 

Independently of the provisions of Ss. 59 and 60, 
there are privileges conferred on reversioners and 
co-tenants. The reversioners are competent under 
custom to question the sale of occupancy rights by a 
widow, but it has to be shown that the common 
ancestor of the plaintiffs and her husband had held 
the land. AIR (Vol 22) 1935 Pesh 3: 153 Ind Cas 941. 

S. 60 — Mortgage set aside — Mortgagee’s right 

to refund of money. 

Where an occupancy tenant has alienated the 
occupancy tenancy without the consent in writing of 
the landlord and the alienation has been set aside 
under S. 60, the mortgagee is entitled to sue the 
mortgagor for refund of mortgage money. AIR (Vo* 
21) 1934 Lah 853 (2) : 15 Lah 751 : 36 PLR 233: 
151 Ind Cas 1 (FB). 

S. 60 — Alienation contrary to S. 59 (3) — Effect. 

Section 60 governs the provisions of S. 59 (3) SO 
that if the widow alienates property the alienation is 
voidable at the landlord’s instance and not at the 
instance of any other person. AIR (Vol 17) 1930 Lah 
942. 

S. 60 — Effect of declaration about voidity— Suit 

between landlord and tenant — If binding on alienee. 

Where the landlords have obtained a declaration 
that a transfer is void under S. 60 such transfer must 
be held to be void completely even as between the 
tenant vendor and his vendee. AIR (Vol 14) 1927 
Lah 871 : 100 Ind Cas 916. 

— S. 60 — Consent of one landlord— Effect on heirs 
of consenting landlord. 

Where one of the landlords consents to the aliena- 
tion of occupancy tenancy, qua his share of the 
occupancy tenancy he made the transaction non- 
voidable; apart from the Customary Law his owai 
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son and grandson who succeed to him are bound by 
his act. AIR (Vol 14) 1927 Lah 135 : 99 Ind Cas:390. 

Ss. 60, 59(3) and 77 (3) (h) — * Transfers under— 

Voidable. r , „ _ , 

According to S. 60 transfers under S. o9 (3) and 
Chap. V are voidable at the instance of the landlord. 
The landlord should bring a suit in Revenue Court 
according to S. 77 (h). 3 PR 1910 Rev: 6 Ind Cas 942. 

S. 70. , . 

■Ss. 70, 70 (2), 74 and S4 (5) — Notice of eject- 
ment — Compensation — Court-fee. 

The Court has no power to ask the tenant to pay 
Court-fee for improvements claimed by him but is 
bound to determine the amount in the suit to contest 
the notice of ejectment. A finding on the merits 
could not be disturbed on revision. 4 PWR 1915 Rev: 

30 Ind Cas 848. 

S. 76. . _ 

S. 76 — Suits cognizable by Civil Court — Posses- 
sion with mortgagor — He paying land revenue— 
Payment by him of malikana to mortgagee — Suit 
for possession by mortgagee — Jurisdiction of Civil 
Court. 

Where the mortgagor in possession had himself to 
pay the land revenue, though the annual payment 
made by him to the mortgagee was described as 
jnalikana, the relation created between the mortgagee 
and the mortgagor is not that of landlord and tenant 
and hence the suit by mortgagee for possession is 
cognizable by the Civil Court and not by Revenue 
Court. AIR (Vol 16) 1929 Lah 489. 

S. 77. 

1. Applicability. 

2. Civil Courts, suits cognizable by. 

3. Clause (3). 

4. Clause (3), Proviso (1). 

5. Clause (3) (a). 

6. Clause (3) (b). 

7. Clause (3) (c). 

8. Clause (3) (d). 

9. Clause (3) (e). 

10. Clause (3) (g). 

11. Clause (3) (h). 

12. Clause (3) (i). 

13. Clause (3) (j). 

14. Clause (3) (k). 

15. Clause (3) (n). 

16. Clause (3) (o). 

1. Applicability. 

Ss. 77 and 100 — Suit primarily for ejectment — 

Plea of occupancy right in defence — Proper Proce- 
dure to be followed — Decree passed without adopt- 
ing proper procedure — If can be registered under 
S. 100 as a decree of a revenue Court. 

Where in a suit for possession which is primarily 
for ejectment the defendant pleads occupancy rights, 
and it becomes necessary on that plea to adjudicate 
as to the status of the defendant the jurisdiction ot 
the Civil Court is ousted and the suit becomes one 
cognizable by the revenue Court and the Court 
should at that stage return the plaint for presentation 
to the proper Court. 

But where a decree is passed without following the 
above procedure such a decree cannot be registered 
under S. 100 of the Punjab Tenancy Act as the sec- 
tion is not applicable to such a case. AT R (Vol 37) 
m 1950 Him Pra 33. 

a. 77— S. 77, when operates as bar to civil suit. 

It is only when the relationship of landlord and 
tenant is admitted but the nature of the tenure is dis- 
puted that S. 77 operates as a bar to a civil suit. AIK 
(Vol 27) 1940 Lah 154 : 42 P L R 180 : 189 Ind Cas 
449. 


S. 77 — Jurisdiction of Civil Courts. 

Matters provided in three groups ol S. 77 raised in 
the defendant’s pleas and required to be decided inci- 
dentally : , 

Held, that a Civil Court is not competent to take 

cognizance of such matters. AIR (Vol 23) 1936 l esh 

136 (DB). , , 

S. 77— Suit for possession by lessee never in pos- 
session as tenant. r 

'1 he Punjab Tenancy Act bars the jurisdiction ot 

the Civil Courts in cases only where the relationship 
of landlord and tenant has come into operation. 

A person never in possession as a tenant under a 
lease is not a tenant. AIR (Vol 13) 192G Lah oOH : 95 

Ind Cas 855. . . 

Ss. 77 and 100 — Panahi tenant — Suit for esta- 
blishing occupancy right. 

Act 111 of 1912 does not set up any bar to action 

under S. 100 of the Tenancy Act. 

A panahi tenant is not debarred from establishing 
occupancy rights under the Punjab '1 enancy Act 1887. 
AIR (Vol 2) 1915 Lah 164 : 111 PLR 1915 : 14 1 W R 
1915 : 73 P R 1915 : 29 Ind Cas 778 (DB). 

2. Civil Courts, suits cognizable by. 

S. 77 — Suit between owner of trees and person 

planting them. , , . . , , 

Trees standing on agricultural land are not land 
for the purposes of the Punjab Tenancy Act and con- 
sequently, a suit between the owner of the trees and 

the person who has planted them is no i. a ., s ^ .t- 

ween a landlord and his tenant. 1 he Civil Court is, 
therefore, competent to try such a suit. AIR (Vol 2J) 
1942 Lah 152 : 44 P L R 157 : 200 Ind Cas 697. 

S. 77— Suit on account of services. 

Suit by Chamar claiming certain amount on ac- 
count of services rendered to jamindar in accordance 
with the terms of wajib-ul-arz is triable by Civil and 
not Revenue Court. (1937) 39 P L R 505. 

S. 77 Suit for declaration that petitioners were 

in possession as co-sharers and not as tenants— Dis- 
missal of suit in Revenue Court contesting notice of 
ejectment— Res judicata. 

The number of parties in a case was very large and 
the appeal had remained pending for a long time. 
The appellants were not negligent in making appli- 
cations for substitution of legal representatives ol the 
deceased respondent : 

Held, that in the peculiar circumstances ot the case 
the delay in making the application should be con- 
doned and the abatement set aside. , 

The petitioners in a declaration suit claimed to be 
in possession of the portion of the sharailat in their 
capacity as co-sharers in the village and they did 
not admit that they were tenants under the proprie- 
tary body : , . , 

Held, that such a suit was not barred under any 

clause of S. 77 or any other provision of law. It was 
cognizable by a Civil Court and the dismissal ol a. 
suit by the plaintiff in the Revenue Court contesting 
a notice of ejectment did not operate as res judicata. 
A I R (Vol 23) 1936 Lah 710 : 38 P L R 915 : 165 Ind 

Cas 521. 

S. 77— Suit relating to building site. 

Where the land in dispute is neither occupied nor 
has it been let for agricultural purposes or for pur- 
poses subservient to agriculture or for pasture, but on 
the other hand, it is occupied as the site of a build- 
ing in a village, the provisions of the Act do not 
govern the case and the jurisdiction of the Civil 
Court to take cognizance of such a suit is not exclud- 
ed by S. 77. 1 R (Vol 23) 1936 Lah 662 : 38 P L R 

854 : 164 Ind Cas 749. 

S. 77— Jurisdiction of Civil Court. 

Suit tor possession of occupancy-land and home in 
abadi is cognisable by Civil Court. AIR (Vol 23> 
1936 Lah 97 (DB). 
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Ss. 77, 88 — Agricultural property attached in 

execution of money-decree — Order prohibiting 
transfer issued — Another money -decree — Another 
attachment — Another prohibitory order — Objection 
that property is mortgaged and cannot be sold — Civil 
Court, if has jurisdiction to entertain suit by decree- 
holder to establish his claim against objector. 

A lease of certain lands (250 kanals) was granted 
to the 2nd respondent. The deed provided that the 
debtor should have no power to sell or mortgage the 
hypothecated land during the period of the lease and 
that the appellant could recover his lease money by 
sale or mortgage of such land. The rent fell into ar- 
rears, and the appellant obtained in 'the Revenue 
Court a decree for Rs. 1-184-8-0, and the hypothecat- 
ed property was made liable for the payment, but 
the decree was treated as money-decree. The appel- 
lant obtained from the Assistant Collector prohibi- 
tory order restraining the debtor from transferring 
the property. 

An attachment of the 250 kanals followed. In the 
meantime further rent became due from the debtor 
and the appellant obtained in the Revenue Court a 
decree for the same. The Assistant Collector granted 
a further prohibitory order. Meantime, an objector 
who was the transferee of a mortgage with possession 
(created before either of the prohibitory orders) on 
some part of the attached land appeared. The mort- 
gage did not include the 250 kanals. The objector 
was also the purchaser (but after both the prohibitory 
orders) of the debtor’s interest in all the attached 
lands including the 250 kanals. 

In a suit, the appellant claimed that the 250 kanals 
hypothecated by the lease were attached under the 1st 
attachment and still remained under attachment and 
that the rest of the land in dispute was attached 
and still remained attached under the 2nd attach- 
ment, and that the appellant, could recover his de- 
cretal monies by a leasing of the attached lands, and 
further that all transactions of mortgage or sale 
under which the objector claimed, subsequent to 
the date ot the hypothecation or that of the attach- 
ment were null and void and ineffective, against the 
appellant’s rights : 

Held, that the real purpose of the present suit was 
to determine the rights between the appellant and 
the 1st respondent objector. That was not a suit 
which the Revenue Court was competent to entertain 
under S. 77 of the Punjab Tenancy Act. Having re- 
gard to S. 88 of the same Act and the rules made 
thereunder, O. 21, Rr. 58 to 63 of the Civil P. C.. ap- 
plied to the case when once the rights of the 1st res- 
pondent intervened, and the Revenue Commissioner 
was right in holding that the matter could only be 
determined by a suit under R. 63, 0.21. Tint suit 
had to be brought in a Civil Court of competent juris- 
diction. The revenue Court, the jurisdiction of which 
is strictly limited, was'not such a Court. AIR (Vol 
21) 1934 P C 2L7 : 11 O W N 1158 : 36 P L R 285 : 
40 L VV 396 : 67 M L J 641 : 60 C L J 261 : 13 R D 
475 : 39 CWN89: 15 Lah 838 : 4 A VV R 398 : 61 
I A 371 : 151 Ind Cas 221. 

S. 77 — Alienation of occupancy holding — Posses- 
sion taken »by landlord after getting alienation set 
aside — Suit for possession by tenants — Jurisdiction 
of Civil Court. 

Where an occupancy tenant alienates his rights 
and the landlord getting the alienation declared void 
obtains possession of the holding, a suit by the 
tenants for possession of the occupancy holding is 
cognizable only by Civil Courts. AIR (Vol 17) 1930 
(Lah 934 (DB). 

S. 77 — Suit by occupancy tenant against land 

'lord for possession. 

Where a tenant claims possession of land against 

4ie landlord, Civil Courts have jurisdiction to enter- 


tain the suit and decide all points other than the 
question whether an occupancy tenancy had or had 
not been made. out. AIR (Vol 16) 1929 Lah 586: 11 
LLJ 248: 30 PLR 427: 121 Ind Cas 507. (DB). 

S. 77 — Suit for possession against co-tenants. 

A suit for possession by one of the occupancy 
tenants against another occupancy tenant is cogni- 
zable by Civil Court though the occupancy tenant in 
question is one of the landlords. AIR (Vol 15) 1928 
Lah 334: 107 Ind Cas 770. 

S. 77 — Termination of relation of landlord and 

tenant — Substitution of relation of debtor and cre- 
ditor — Suit based on old relationship. 

Where the liability arises out of the existence ol 
the original lease and the relation of landlord and 
tenant between the parties, but the old contract of 
case is terminated and superseded and a new contract 
substituted by an agreement whereby the relation 
becomes that of creditor and debtor a suit can be 
instituted in the Civil Court. AIR (Vol 13) 1926 Lah 
578: 7 Lah 479: 96 Ind Cas 275 (DB). 

S. 77 — Suit for a share in holding. 

Where the plaintiffs claim a share in the occu- 
pancy holding and not as tenants under defendants, 
the suit is triable by Civil Courts. AIR (Vol 10) 1923 
Lah 500: 4 Lah 195: 6 LLJ 47: 75 Ind Cas 545 (DB). 

3. Clause (3) 

S. 77 (3)— “Such”, meaning of. 

The word “Such” in S. 77 (3) appears in the origi- 
nal Gazette of India dated September 24, 1887, but 
does not occur in the Punjab Record 1887 where the 
Acts are printed; the Gazette must have precedence 
over the Punjab Record since that deals with an Act 
of the Central Legislature and must be presumed to 
be correct under the Evidence Act. AIR (Vol 29) 
1942 Lah 217: 44 PLR 488: 1LR (1943) Lah 191: 
202 Ind Cas 497 (FB). 

S. 77 (3)— “No other Court — Might be institu- 
ted,” scope of. 

The words ‘‘no other Court shall take cognizance 
of any dispute or matter with respect to which any 
such suit might be instituted” occurring in S. 77 (3) 
are comprehensive enough to include disputes or 
matters whether they are raised in the averments in 
the plaint or arise out of the pleas of the defendants. 

If they are raised in the plaint, the suit would not 
be initially cognizable by a Civil Court. 

But if they arise out of the pleas of the d< fondants, 
the suit may be initially cognizable by a Civil Court 
but would cease to be so when the Court finds that 
there is a dispute or matter with respect to which 
a suit falling within one of the clauses ol the sub- 
section could be instituted. (1) AIR (Vol 13) 1926 Lah 
128: 92 Ind Cas 597: (2) AIR (Vol 9) 1922 Lah 33: 
65 Ind Cas 520, (3) AIR (Vol 13) 1926 Lah 338: 98 
Ind Cas 339, Impliedlv overruled. AIR (Vol 29) 1942 
Lah 217: 44 PLR 488: ILR (1943) Lah 191: 202 Ind 
Cas 497 (FB). 

S. 77 (3) — Construction. 

Per Dalip Singh J. — The words “disDute or 
matter” in S. 77 (3) must be read as qualified by the 
words “ with respect to which any such suit might 
be instituted.” AIR (Vol 29) 1942 Lah 217: 44 PLR 
488: ILR (1943) Lah 191: 202 Ind Cas 497 (FB). 

S. 77 (3) — Suit for haq. 

Suit not disputing question whether particular 
*haq’ is village cess but merely seeking decision as 
to plaintiff’s liability to pay it is triable exclusively 
by Revenue Court. AIR (Vol 28) 1941 Pesh 62: 195 
Ind Cas 540 (DB). 

-S. 77 (3)— Suit challenging liability to pay cess 

Jurisdiction of Revenue Courts. 

Quaere — It is doubtful whether a person can bring 
a suit for declaration in the Revenue Court that he 
is not liable to pay a village cess. It appears to be 
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contemplated by the Legislature that the plaintiffs 

remedy in such a case is limited to defence in an 
action brought by the village proprietor who is suing 
for such cesses. AIR (Vol 28) 1941 1 esh 6 l: l.)o Ind 

Cas 540 (DB). 

S. 77 (3)— Suit by collateral. . 

Suits by collaterals of last occupancy tenant claim- 
ing occupancy rights are not barred from the Juris- 
diction of Civil Courts under S. 77 of the Pun. 1 en. 
Act. The question whether a deceased tenant had or 
had not abandoned his right does not come within 
the terms of S. 77 (3) and such a plea can be tried b> 
the Civil Court. (1938) 40 PLR 111. 

Ss. 77 (3), 50- Suit for possession. 

Occupancy-tenants applying lor adjudication as in- 
solvents— Occupancy rights included in details ot 
property— Adjudication and appointment ot Receiver 
-Occupancy rights sold -Tenants not object in g- 
Suit by landlord for cancellation of sale— buit dec- 
reed and possession obtained— Suit by tenants to 

possession. . 

Held, that the Civil Court can take cognizance arid 
Ss. 50 and 77 (3), did not apply. AIR (Vol 2-3) 1936 
Lah 657: 38 PLR 465: 166 Ind Cas 495 (DB). 

S. 77 — Amount of rent due from lessee to lessor. 

A Civil Court is precluded from determining the 
amount of rent due from a lessee to a lessor by h. < 
The mere fact that the lessee was Pf oc .®f^ d a certain 

firS^leon Sis he cannot^ 

SKSft-SE. frt SS& PeshToV: 157 

Ind Cas 240 (DB). 

c 77 Suit by purchaser for removal of structure 

erected by lessee is cognizable by Revenue Court 
only— Such suit if tried by Civil Court, decree can- 
not be registered as that of Revenue Court. AIR 
(Vol 22) 1935 Pesh 20: 154 Ind Cas 896. 
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Sc 77 (3) 5. 6, 8— Jurisdiction of Civil Courts. 

Where the dispute between the parties is one in 
execution proceedings and is as to whether 
nancy rights of the judgment-debtor fall under S. 5 

« S ' e a 0 bv S 8 '77 n (3) oAbe Act b .herefo°re, cogniz- 

C able e by a y Cl*U Court* AIR (Vol 21) 1034 Lah 733: 
35 PLR 781: 155 Ind Cas 320. 

C 77 _ Suit for declaration of title and posses- 
landlord on the death of occupancy-tenant. 

51 Where the mortgagees in possession are also ,m- 

sum® 

R 153 : 154 Ind Cas 52. 

c 77 Status of tenant — Revenue Courts. 

The question whether a person was or was not an 

Lah 999 : 147 Ind Cas 505. 

c *77 IS) — Lease of Government land — Breacn 
of conditions — Suit by Secretary of State for eject- 

' m Where the Secretary of State for India instituted 

two suits in a Revenue Court for ejectment of ten- 
ants to whom Government land had been leased o 
certain 'conditions, on the allegation that there had 
been a breach of the conditions of the lease and that 
he was therefore, entitled to resume possession^ 
them, and there was nothing in or the pur- 

that the defendants had taken the lands lor the pur 

pose of sub-letting them : and the 

Held, that the defendants were tenants and t 

suits were cognisable by the Revenue Court : 


Under els. (e) and (i) of S. 77 (:>) suits lor ‘) e ct- 
ment of tenants or any other suits between landlord 
and tenant arising out of the breach of conditions on 
which a tenancy is held are cognizable by a Dvcni.e 
Court and not by a Civil Court. AIR (\ ol D) 1 J 4- 
Lah 67 : 133 Ind Cas 895. 

§ 77 (3) Grant of land to Brahmins and re- 
mission of land revenue - Award determining dues 
payable to Brahmins as adna maliks — huit i«r 
ar« cars of dues. 

A village was gifted by a Raja to certain Brahmins 
and the land revenue was remitted in perpetuity m 
favour of the grantees. This grant was conlirmei > 
the British Authorities. Subsequent to this gi t, cer- 
tain Rajputs settled in this village and a dispu e 
arose between the brahmins and the Rajputs as to 
their respective rights. . 

The matter was referred to arbitrators who decid- 
ed that the Rajputs were not tenants hut lull pro- 
prietors of the lands they occupied and that they 
were liable to pay to the Brahmins nothing . more 

than the 13* seers per maund ''■ hlcl V nC I ud " !, i P ?o 

venue which otherwise would have been P< l >ab e to 
Government but which had been remitted in lavour 
of the Brahmins. A suit was instituted m ^ C 
Court for recovery of arrears of the produce payable 

t 0 He?d?tha™no portion of the produce represented 
priestly dues and the suit was cognisable only by a 
Revenue Court. AIR (Vol 18) 1931 Lah 6 d-:3_ P L 

477 : 134 Ind Cas 105 (DB). 

§, 77 ( 3 ) Assignment of share of rent — Suit 

k^Where a person purchased two thirds of the rent 
to which two out of three landlords were entitled 
and instituted a suit against the tenants for recovery 

of his share of the rent : . , , ri •, rnnrt 

Held, the suit was cognisable by the Civil Court 

and not by the Revenue Court. AIR (\ ol 18) 19-U 
Lah 623 : 12 L 433 : 32 P L R 924:134 Ind Cas 1119. 


S. 77 (3) — Tenant suing for refund of advance 

16 Where a landlord fails to put the tenant in posses- 
sion and the latter institutes a suit for refund of he 
rent paid in advance, the suit is cognizable by the 
Civil Court. AIR (Vol 18) 1931 Lah 269 : 32 P L R 
203 : 133 Ind Cas 119. 

S. 77 — Suits triable by Revenue Court— Land- 
lord ceasing to have interest at date of suit — Suit 
to reco\er rent from tenant. 

A suit to recover rent payable by a person on 
account of occupation by him of land given to him 
by the plaint ill , is a suit between a landlord and 
tenant. The mere fact that on the date of the insti- 
tution of the suit the plaintiff had parted with his 

interest to another person, doe s . fqnq 

Courts jurisdiction to try the case. AIR (vol lb) D2J 

Lah 135 : 112 Ind Cas 495. 

C 77 Plaintiff claiming to be in possession as 

occupancy tenant of land before it was washed 

away Mutation in plaintiff’s name not disputed — 

Suit for possession on subsequent re-appearance ot 

'“The plaintiffs instituted the suit that they were 
originally the occupancy tenants of 1 the lan din : suit 
and that it was washed away by the Aik about 30 
years ago, that on its reappearance they took posses- 
sion ol it but were forcibly ejected by the defendants, 
the proprietors of the land, that is to say, their 
former landlords. The Revenue Courts following 
some conditions in the wajib-ul-arz had mutated the 
land in lavour of the plaintiffs and this was never 

disputed by the defendants. _ 

Held, that the suit was cognizable by the Revenue 
Courts being clearly a suit between tenant and land- 
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lord to establish rights of occupancy. AIR (Vol 16) 
1929 Lah 10' : 117 Ind Cas 237. 

S. 77 — Ousting of jurisdiction by plea raised. 

A plea raised by the defendant may oust jurisdic- 
tion of the Civil Courts in a suit which is initially 
cognizable by the Civil Courts on the allegations 
made in the plaint. (1929) 119 Ind Cas 721 : 11 
L L J 236. 

S. 77 — Mortgagee leasing out mortgaged land 

to mortgagor for a term — Suit for possession by 
mortgagee after the expiry of the term. 

A suit for possession against the mortgagor by the 
mortgagee who has leased the land to the mortgagor, 
after the term of the lease is over, is not a suit for 
ejectment of tenant by landlord and as such is cog- 
nizable by Civil Court. 

The terms of S. 77 (3) cannot be held to include a 
suit the claim in which arises out of a contract of 
mortgage merely because between the mortgagor 
and mortgagee there subsists also the relationship of 
landlord and tenant. In order to bring the case be- 
tween the purview of S. 77 (3) the claim in the suit 
must be directly referable to the lease or the condi- 
tions on which the tenancy is held. AIR (Vol 14) 
1927 Lah 715 : 104 Ind Cas 144. 

S. 77 — Jurisdiction — Revenue Court or Civil 

Court. 

Where one of the claims in the suit can be deter- 
mined only by the Revenue Court the suit as a whole 
should be heard by a Revenue Court. AIR (Vol 14) 
1927 Lah 35 : 98 Ind Cas 875. 

S. 77 — Suit for possession from trespasser — De- 
fendant pleading that he is occupancy tenant. 

The jurisdiction of Civil Court is ousted and the 
suit is cognizable by Revenue Court only, when the 
suit is for possession on the allegation that the defen- 
dant is a trespasser but the defendant pleads that he 
is an occupancy tenant and so it becomes necessary 
to adjudicate upon the status of the tenant. AIR (Vol 
13) 1926 Lah 418 : 94 Ind Cas 514. 

S. 77 — Suit in Revenue Court — Occupancy tenant 

wrongfully dispossessed— Suit for possession. 

A suit for possession by an occupancy tenant who 
has been wrongfully dispossessed from his holding 
by the landlord lies in a Revenue Court only, even 
though one year from the date of dispossession has 
expired. AIR (Vol 13) 1926 Lah 128 : 7 L L J 600 : 
27 P L R 24 : 92 Ind Cas 597. 

S. 77 — Suit for ejectment where defendant claims 

occupancy right. 

Plaintiffs landlords sued to eject defendants alleg- 
ing that they were trespassers. Defendants pleaded 
that they were occupancy tenants. 

Held, that the suit was cognizable only by a Re- 
venue Court. 103 P R 1918 Diss. from. AIR (Vol 11) 
1924 Lah 636 : 75 Ind Cas 818. 

S. 77 — Suit by occupancy tenant for possession — 

jurisdiction of Revenue and Civil Courts. 

Where plaintiff claimed possession over certain 
land on the allegation that he was its occupancy 
tenant and had wrongfully been dispossessed by the 
defendants-landlords about 6 years ago. 

Held, that a suit of this nature is cognizable only 
by a Revenue Court and not by a Civil Court even 
though not brought within one year from the date of 
plaintiff’s dispossession. AIR (Vol 11) 1924 Lah 539 : 
78 Ind Cas 346 (DB). 

S. 77 — Reopening Revenue Court’s decree — 

jurisdiction of Civil Court. 

Where the plaintiff in substance wanted to go be- 
hind a decree of Revenue Court co'mmuting rent from 
cash to kind. 

Held, the Civil Court, had no jurisdiction, though 
plaintiffs asserted that defendants acted fraudulently 


in obtaining the decree of Revenue Court. AIR 
(Vol 10) 1923 Lah 412 : 76 Ind Cas 1010. 

S. 77 — Suit for recovery of price of trees cut 

down by tenant. 

A suit by a person describing himself as a landlord 
against the defendant described as an occupancy 
tenant, for price of trees cut down by him on the 
round that the tenant had exceeded his rights was 
eld to be one cognizable by a Revenue Court and 
not by a Civil Court. (1921) 64 Ind Cas 152 (Lah.) 

S. 77 (3) — Suit by mortgagor for redemption — 

— Defence of occupancy right. 

When plaintiffs mortgaged their lands with posses- 
sion to defendants who were tenants-at-will and the 
defendants in a suit for redemption, set up occupancy 
right. 

Held, that the Court could not take cognizance of 
such a plea under S. 77 (3). AIR (Vol 4) 1917 Lah 
462 : 59 P R 1916 : 93 P L R 1916 : 35 Ind Cas 597 
(DB). 

S. 77 (3)— Land Revenue Act, S. 158 (2). 

Where a suit was not covered by S. 77 (3), a Re- 
venue Court could not try it since S. 158 (2) of the 
Punjab Land Revenue Act which debars a Civil Court 
from trying suits mentioned therein did not confer 
jurisdiction on a Revenue Court as distinguished from 
a Revenue Officer. 

A suit for correction of an entry in Record of Rights, 
Annual Record or the Register of Mutations is not 
cognizable by Revenue Court. AIR (Vol 4) 1917 Lah 
411 : 102 P W R 1917 : 64 P R 1917 : 41 Ind Cas 895 
(DB). 

S. 77 (3) — (As amended by Punjab Act 3 of 1912) 

— Procedure — Civil and Revenue Court. 

Under the proviso to sub-s. (3) of S. 77, the ques- 
tion whether defendants are occupancy tenants of the 
land arising in the suit, should be determined by a 
Revenue Court in the manner laid down in the said 
proviso. AIR (Vol 4) 1917 Lah 223 : 111 P R 1916 : 
37 Ind Cas 390. 

S. 77 (3) — Civil or Revenue Court. 

A suit falling within the purview of S. 77 (3) of 
the Act must be heard by a Revenue Court whether 
or not the suit also falls within the purview of the 
Specific Relief Act. AIR (Vol 3) 1916 Lah 86 : 104 
P W R 1916 : 58 P L R 1917 : 34 Ind Cas 209 (FB). 

S. 77 (3) — Civil and Revenue Court — Punjab 

Land Rev. Act, Ss. 45 and 158— Specific Relief Act, 
S. 42 — Declaratory suit. 

In all cases coming under statutory provisions ex= 
eluding the jurisdiction of Civil Courts such as S. 158 
of the Land Revenue Act and S. 77 (3) of the Tenancy 
Act a declaratory suit is also excluded from the Civil 
Courts’ cognizance. Revenue Courts are not debarred 
from giving the equitable relief for which the Special 
Relief Act makes a provision in cases otherwise with- 
in their jurisdiction. 3 P W R 1913 Rev : 81 P L R 
1913 : 2 P R 1913 Rev : 18 Ind Cas 796. 

S. 77 (3) — Profits of agricultural land belonging 

to a partnership. 

Under S. 77 (3) when once the profits of agricultural 
land belonging to a partnership firm are realized 
jointly and duly entered in the books of the firm as 
art and parcel of its assets, they become moneys 
ad and received by the firm and a suit by the repre- 
sentative of a partner for his share of such profits is 
cognizable by Civil Courts. 97 P R 1910 : 142 P W R 
1910 : 11 P L R 1911 : 8 Ind Cas 999 (DB). 

S. 77 (3) — "Dispute or matter instituted” 

— Meaning. 

Where a Revenue Court has finally decided the 
status of the parties, mere denial that the point has 
been decided, or allegation that the decision was 
erroneous is not a "dispute or matter with respect to 
which any suit specified in S. 77 (3) might be institut- 
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ed ” and a Civil Court can take cognizance of the 
decision and proceed with the suit before on 
basis of that decision. 76 P R 1909 : 66 P L R 1910 : 
119 P W R 1909 n 3 lnd Cas 498 (FB). 

4. Clause (3) Proviso (1). 

S. 77 (3), Proviso — Plea of defendant raising 

matter cognizable by Revenue Court — Proper proce- 
dure for civil Court. _ • ... k i „ 

Where in a suit cognizable by and instituted in a 

civil Court the plea raised by the defendant makes it 
necessary for the Court to decide a matter which can 
only be heard and decided by a revenue Court under 
sub-s. (3) of S. 77 of the Punjab Tenancy Act, the 
proper procedure for the civil Court under the pro- 
viso to that sub- section is to return the pi amt .for pre- 
sentation to the Collector. AIR (\ ol b0) 1J4J East 
Punj 29 : 50 P L R 167 (DB). 

_S. 77 (3), Proviso (1) — “Matter,” meaning of 

• _ C « 
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Object of proviso. „ .... 

Per Bhide J The word “matter” in S. 77 (3), pro- 

viso ( 1 ) ? is more comprehensive than the word dis- 
pute.’ A matter on which ihe parties are at issue 
may be described as a dispute,’ but when the parties 
are not at issue, the matter could only be described 
as a ‘matter.’ The object of the proviso perhaps was 
that whether the parties are or are not at issue on a 
particular matter, if the matter is such that 1 
only be he ird and determined by a Revenue Court and 
if a finding has to be given thereon the Court should 
adopt the procedure laid down in the proviso. 

Even if a point is not disputed, a finding may still 
be necessary and may have to be given on Jhe admis- 
sion of a party. The proviso must obviously be read 
with sub-s. (3). AIR (Vol 29) 1942 Lah 217 : 44 PL 1\ 
488 : 1LR (1943) Lah. 191 : 202 lnd , Cas 437 (LB). 

S. 77 (3), Proviso ( 1 ) —Applicability —Suit by oc 

cupancy tenant out of possession to recover pos ses- 
sion from his landlord of land- Jurisdiction of Civil 

C °A suit by adispossessed occupancy-tenant to recover 
possess io nf rom his landlord of the land to which he 
claims the occupancy-rights does not fall within 8.7/ 

( 3 ) (d) because it is not a suit by a tenant to establish 
a claim to a right of occupancy and hence, is initially 
within the jurisdiction of the Civil Court. 

In such a suit, the Civil Court is not precluded by 
reison ol S 77 (3) proviso (1) from trying the ques- 
Ron raised by the defendant that the occupancy right 
has been extinguished by abandonment because the 
suit as filed by the tenant, does not come within 
S 77 (31(d) and if it were brought by the defendant 
landlord against the plaintiff tenant on the p lea o 
abandonment, it would not be within S. 77 13) Ri) pe 
cause the 1 landlord would not he admitting the plain- 
tiff tenant to be a tenant in ^ hypothetical suit. (1) 

AIR (Vol 13) 1920 Lah 128 : 92 lnd Cas 597 r ; (2) AIR 
(Vol 9) 1922 Lah 33 : 65 lnd Cas o 20 , (3) A 1 rv tvoi 

13 Mn 9 p 2 lied?y h overruled 1942 Lah 217 = 

44 p £ R 488 : 1LR (1943) Lah 191 : 202 lnd Cas 497 

(FB) c 77 _ Court finding it necessary to decide 

matter cognisable exclusively by Revenue Court. 

According to the proviso to S 77 as soon as the 
r ». .i c'nttrt finds it necessary to decide any matter 
whth C is cognfzle exclu/vely by a Revenue Court 
a c * 7*7 /<*) its jurisdiction is ousted and the 

wtre?uft 7 LMr^ by a Revenue Cour^ A^R 

(Vol 23) 1936 Lah 40 : 16 Lah 69o . 37 r L o 

160 lnd Cas 281 (DB). . . v . . 

§ 77 (3) (D— Suit for compensation by ex-tenant 

who was dispossessed. , , . , 

A person who has been in possession of land with 
the right to possess it continues to hold the land l and 
to be a tenant in spite of having been wrongfully put 
out of possession. 


A suit brought by a tenant, who had been expelled 
by a landlord for compensation on account of dis- 
possession, and for the recovery of over-payment ot 
rents and land revenue is cognizable only by the 
Revenue Court. A I R (Vol 22) ^ Lah 908:10 
Lah 687 : 37 P L R 836 : lo7 lnd Cas 684 (D B). 

.S. 77 (3) (1) _ Suit by tenant for declaration that 

he was entitled to fraction of produce — Trial in 

Civil Court in good faith. 

A suit instituted by an occupancy-tenant against 

his landlord for a declaration that the tenant was 
entitled to a fraction of the total produce of the land 
which was the subject of the tenancy is cognizable by 
a Revenue Court. A Civil Court has no jurisdiction to 

Where, however, the decree of the Civil Court has 
been passed in good faith and the objection as to 
jurisdiction has not prejudiced either of the parties, 
the Civil Court decree may be registered as a decree 
of the Revenue Court. 34 P L R 9 < 0 : (1933) 146 lnd 

CaS Q %7 ( 3 ), provisos ( 1 ) and ( 2 )— Suit for possession 
by occupancy tenant — Landlord pleading extinction 

°Sfeldf "thTt 'if it was necessary to decide the issue 
raised by the landlords, S. 77 (3) proviso (1), a PPhcd 
and the plaint should be returned for presentation to 
the Collector and the Revenue Court would have to 
decide the suit; if, however, the suit could be dis- 
posed of without going into the question exclusive y 
triable by the Revenue Court, the Civil Court col Id 

decide the suit. A 1 R (Vol 18) 1031 . Lah 294 : 12 L 
646 ; 32 P L R 362 : 134 lnd Cas 203 (D B). 


77 Plea of res judicata — Determination of 

P ' A** Civil Court has jurisdiction to try a suit brought 
by a person who has been dispossessed from his 
tenancy after a notice issued to him under S. 43 ot 
the Tenancy Act, and who has been unsuccessful in a 
suit under S. 45 to contest his liability to ejectment 

for possession of the land from which he has been 
ejected on the ground that he had a right of occu- 
pancy therein, and S. 77 (3) (d) is no bar to such a 

suit, inasmuch as the person ceases to be a tenant, 
but if in the course of the trial of that suit it becomes 

necessary to decide any ‘ matter” which can under 

Sub-s. (3) of S. 77 be heard and determined by a 
Revenue Court alone, the Civil Court shall decline to 
proceed further and deal with the suit in the manner 
laid down in proviso (1) to S. 77 (3). 

Therefore, if plea of res judicata has been raised, 
the Civil Court should decide whether the rule of 
res judicata bars any further inquiry into the matter 
indicated, and it would only proceed to take action 
under proviso ( 1 ) if it holds that it was not res judi- 
cata. A 1 R (Vol 14) 1927 Lah 452 : 9 Lah 38 : 10o 

lnd Cas 507 (F B). 


S. 77 Plea relating to a ‘matter’ in suit 


Ef The word “matter” in proviso (1) to S. 77 is used 
in contradistinction to “suit” and the intention is 
that although the “suit” as laid would be within the 
jurisdiction of the Civil Court if the pleadings raised 
any matter involving an issue which it becomes neces- 
sary to deckle and the decision of which would neces- 
sitate the encroachment on the jurisdiction of the 
revenue Courts, the whole suit and not just the 
“matter” is to be referred to the revenue Courts tor 
decision. A I R (Vol 14) 1927 Lah 452 : 9 Lah 38 : 
105 lnd Cas 507 (F B). 

_S. 77 — Declaratory suit for rents. 

A suit for a declaration that the plaintiffs are en- 
titled to receive rent in kind and not in cash, is not 
triable by the Civil Courts and is covered by Section 
77 ( 3 ) ( 1 )- But even the contention that the suit is 
one for the correction of a revenue entry be sound 
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it would be triable by a Revenue Court alone, and 
the jurisdiction of the Civil Courts would be barred 
under Section 158 (2) (vi) of the Land Revenue Act. 
A 1 R (Vol 10) 1923 Lah 405 : 4 Lah 127 : 5 L L J 
335 : 73 Ind Cas 673 (D B). 

S. 77 — Return of plaint fo*r presentation to 

Collector. 

When after having entertained the suit the Court 
reaches a point in the trial at which it holds that the 
plaintiff is a tenant and is suing as such the proviso 
takes effect and makes it incumbent on the Court to 
return the plaint for presentation to the Collector. 

A I R (Vol 9) 1922 Lah 173 : 69 Ind Cas 645 (D B). 

S. 77 — Proviso — Suit for possession — Civil 

and Revenue Courts. 

The plaintiff stated that defendants were mere 
trespassers and the defendants pleaded that the 
plaintiffs had no rights. On examination by Court, 
plaintiffs urged that the defendants were their ten- 
ants-at-will and the defendants pleaded that they 
were occupancy tenants. 

Held, that the order returning the plaint to the 
Revenue Court was right, for it was impossible in a 
case of this kind for the Civil Court to ignore the plea 
put forward by the defendants having regard to the 
Act 3 of 1912. A 1 R (Vol 5) 1918 Lah 128 : 63 P L R 
1918 : 171 P W R 1918 : 47 Ind Cas 594. 

5. Clause (3) (a) 

S. 77 (3) (a) — Civil or Revenue Court. 

A suit for possession by the purchaser from a 
deceased occupancy tenant against one who claimed 
under a gift from the same tenant but the validity 
of which was disputed by the plaintiff falls under 
S. 77 (3) of the Act and is cognizable by the Revenue 
Court. A I R (Vol 5) 1918 Lah 323 : 141 P W R 1918 : 
46 Ind Cas 882. 

S. 77 (3) (a) — Suit by one proprietor against 

another for occupancy rights — Decree of Civil 
Court, if can be registered in Revenue Court — 
Return of plaint. 

A suit by one proprietor against another for claim- 
ing occupancy rights in the land of the latter falls 
under S. 77 (3) (a) of the Act and is triable only by a 
Revenue Court. A decree by a Civil Court in a suit 
of such a nature cannot be registered as that of a 
Revenue Court. In such cases Civil Courts should 
return the plaint for presentation to Revenue Courts. 
A I R (Vol 1) 1914 Lah 395 : 156 P W R 1914 : 282 
P L R 1914 : 26 Ind Cas 89. 

6. Clause (3) (b) 

S. 77 (3) (b) — Ejectment — Sub-tenant. 

A suit to eject a sub-tenant on the death of the 
occupancy tenant without heirs who had granted the 
sub-lease is simply a suit in ejectment of a person 
holding under time expired lease and is not a suit 
falling under S. 77 (3) (b) of the Act. 1 P W R 1910 
Rev : 34 Ind Cas 248. 

7. Clause (3) (c) 

S. 77 (3) (c), (d) — Occupancy rights, created by 

widow — Reversioner’s suit. 

A suit by a reversioner to contest the validity 
of the creation of occupancy rights by the widow is 
cognizable by a Civil Court. AIR (Vol 7) 1920 Lah 
197 : 56 Ind Cas 465. 

Ss. 77 (3) (c) and 100 (2) — Suit for possession of 

land when deft, is paying share of produce as rent — 
Registration of such suits on the Revenue side not 
allowed— Procedure. 

A suit for possession of land on the ground that 
deft, is paying a share of produce as rent falls under 
Ss. 77 (3) (c) and .is cognizable by Asst. Collector of 
First Grade. 

Where a Civil Court tries a revenue case in his 
revenue capacity but without competency cannot be 
registered in the Revenue Court and the procedure 


to be followed is to return the plaint for institution 
in a Revenue Court having jurisdiction. 39 P W R 
1909 : 25 P R 1909 : 70 P L R 1909 : 1 Ind Cas 465 
(DB). 

8. Clause (3) (d) 

S. 77 (3) (d)— Scope— Claim by tenant that right 

of occupancy was not taken away from him by virtue 
of alleged sale — Proper forum. 

Where a suit by a tenant is not one for establishing 
a claim to a right of occupancy but is for a declara- 
tion that a certain sale upon which the landlords 
rely and by which the landlords are alleged to have 
purchased the tenant’s right of occupancy, did not, 
as a matter of fact take place between the parties, 
the question is essentially one for the determination 
of the Civil Court, and the mere fact that the parties 
are related to each other as landlord and tenant will 
not bring it within S. 77 of the Punjab Tenancy Act. 
AIR tVol 37) 1950 Lah 144 : Pak L R (1950) Lah 
223. 

S. 77 (3) (d) — Scope and applicability. 

Section 77 (3) (d) contemplates suit either by a ten- 
ant, that is, a person who claims to be a tenant and 
is a tenant, to establish a claim to a right of occu- 
pancy, or by a landlord, that is. a person, who claims, 
or is admitted to be, or is found to be the landlord, to 
prove that a person admitted to be a tenant has not a 
right of occupancy. Section 77 (3) (d) applies only 
when the relationship of landlord and tenant is ad- 
mitted and the nature of the tenancy is alone in dis- 
pute. AIR (Vol 29) 1942 Lah 217 : 44 PLR 488 : 1LR 
(1943) Lah 191 : 202 Ind Cas 497 (FB). 

Ss. 77 (3) (d), 5, 6, 7 — Question, whether occu- 
pancy rights of judgment-debtor sought to be atta- 
ched and sold fall under S. 5 or Ss. 6 and 7, can be 
decided by Civil Court- 

The question whether the occupancy rights held by 
the judgment debtor which are sought to be attached 
and sold in execution fall under S. 5 or Ss. 6 and 7 
can be decided by a Civil Court. Such a suit is not by 
a tenant to establish a claim to a right of occuancy or 
by a landlord to Prove that a tenant had not such a 
right. AIR (Vol 25) 1933 Lah 677 : 40 PLR 946 : 179 
Ind Cas 58 (DB). 

S. 77 (3) (d) — Jurisdiction of Civil Court- 

• The question whether a deceased tenant had or had 
not abandoned his rights does not come within the 
terms of S. 77 (3) (d). AIR (Vol 22) 1935 Lah 686 : 
37 PLR 378 : 159 Ind Cas 419. 

S. 77 (3) (d) — Suit to establish right to occupancy 

by inheritance. 

A suit by persons who are admittedly in possession 
as occupancy-tenants against the landlord to establish 
their right to hold the property as occupancy-tenants 
on the ground of inheritance comes within the ambit 
of cl. (d) of S. 77, and is consequently cognizable by 
a Revenue Court. AIR (Vol 20) 1933 Lah 610 : 34 
PLR 435 : 142 Ind Cas 857 (1) (DB). 

S. 77 (3) (d>— Nature of tenancy not in dispute — 

Dispute as to the right of claimant — Proviso, effect 
of. 

Section 77 (3) (d) is applicable to those cases only 
in which the relationship of landlord and tenant is 
admitted and the object of the suit is to determine 
the nature of the tenancy. Where the point for deci- 
sion is not the nature of the tenanev but whether the 
defendant is related to the deceased and if so, whe- 
ther the common ancestor had occupied the land, the 
suit is cognizable by Civil Court and the prohibition 
under S. 77 (3) (d) has no application. 

The practical effect of the proviso to S. 77, sub-s. 
(3), is tnat whereas before its enactment, Civil Courts 
were prohibited from trying those suits only in which 
the question raised in the plaint ex facie fell within 
one or other of the clauses of S. 77 (3), their jurisdic- 
tion is now barred in those cases also in which, on 
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the averments in the plaint the suit is properly tria- 
ble by a Civil Court but the defendant’s pleas raise a 
question, which, under the sub-section, is to be deter- 
mined by the Revenue Courts only. Where, however, 
neither the plaint nor the pleas raise a question with- 
in cl. (d) or any other clause of S. 77 (3), the proviso 
does not come into operation AIR (Vol 18) 1931 Lah 
362 : 32 PLR 329 : 12 L 111 : 132 lnd Cas 15 (DB). 

S. 77- Suit by tenants for establishing their occu- 
pancy right. 

A suit by tenants to establish their right as occu- 
pancy tenants falls under Cl. (d), sub-S (3), S. 77, 
Punjab Tenancv Act, and is cognizable by a revenue 
Court. AIR (Vol 14) 1927 Lah 848 : 9 LLJ 547. 

S. 77— Suit to establish occupancy right — Civil 

Court wrongly exercising jurisdiction — Powers of 
High Court. 

A suit by a tenant to establish his claim to a right 
of occupancy falls within S. 77 (.3), group (2) (d) and 
is exclusively triable by a Revenue Court. 

Where, however, a Court of first instance or of 
appeal wrongly exercises its jurisdiction in respect 
of such matter, the High Court is competent under 
S. 100 to quash the orders ot such Court or to direct 
that any such decree be registered in a Revenue 
Court. AIR (Vol 14) 1927 Lah 761 : 100 lnd Cas 165. 

S. 77 (3) (d)- Occupancy Right— Adverse posses- 
sion— Civil or Revenue Court. 

A claim that plaintiff has acquired occupancy rights 
by more than 12 years’ possession coupled with asser- 
tion of occupancy rights adversely to the owners tails 
within S. 77 (3) (d) and is not cognisable by a Civil 
Court. AIR (Vol 7) 1920 Lah 400 : 159 P R 1919 : 54 
lnd Cas 911 (DB). 

S. 77 (3) (d)— Person ejected from tenancy under 

S. 43 Suit for possession of holding in Civil Court. 

A Civil Court has jurisdiction to try a suit for pos- 
session of the land as occupancy tenant ought by a 
person who has been dispossessed from his tenancy 
in accordance with a notice issued under S. 43 or 
the Act, and who has been unsuccessful in a suit to 
contest his liability in ejectment. S. 77 (3) (d) of the 
Act having no application to such a suit, AIR (Vol 6; 
1919 Lah 297 : 49 P R 1919 : 51 lnd Cas 443 (DB). 
Ss. 77 (3) (d) Proviso (1) and 100 (3) — Civil and 

Revenue Court —Jurisdiction. 

A plaint filed in a Civil Court for possession ot cer- 
tain land wherein the plaintiff in order to succeed 
must establish a claim to a right of occupancy which 
is within the cognizance of a Revenue Court under 
S. 77 (3) (a) of the Act and must therefore be retur- 
ned for presentation to the proper Court. AIR (V ol b) 
1919 Lah 283 : 147 P VV R 1918 : 46 lnd Cas 811. 

S. 77 (3) (d)— Civil and Revenue Courts— Suit by 

proprietors on death of occupancy tenant’s widow. 

A suit by landlord to eject the reversioner on the 
ground that he is not entitled to succeed to the land 
as occupancy tenant thereof, on the death of the 
widow ol the last male owner, is cognizable by a 

Civil Court only. AIR (Vol 5) 1918 Lah 36 : 103 PR 
1918: 179 PWR 1918: 130 PLR 1918 : 48 lnd Cas 363. 

9. Clause (3) (e). 

S 77 — Suit against defendants as trespassers — 

L Court finding them to be tenants-at-will. 

? All suits by a landlord to eject a tenant can only be 

instituted and heard and determined by a Revenue 
Court under S. 77 (3) (e). Although the defendants 
are described as trespassers in the plant, when the 
Court comes to the conclusion that defendants were 
holding the land as tenants at-will, and, therefore, 
could not claim that they were in adverse possession 
of the land as against the proprietors, the suit be- 
comes one in which it is necessary to decide a 
matter which, under S. 77, can only be heard and 
decided by a Revenue Court, and the Civil Court 
should then return the plaint for presentation to the 
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Collector. AIR (Vol 21) 1934 Lah 353 : 35 P L R 
411 : 155 lnd Cas 242 

S. 77 (3) (e) — Occupation of house in abndi — 

Agreement to pay kallar — Suit for ejectment. 

The plaintiff instituted a suit in the Court of 
Assistant Collector for ejectment of the defendants 
alleging that thcv had settled the defendants in 
houses constructed bv them and the latter, in lieu of 
rent, agreed to supply them kallar and that the de- 
fendants having failed to perforin the conditions on 
which the houses were given to them, were liable to 
ejectment. The houses were situated in abadi chak 
and the land on which they stood was shown in the 
revenue records as gair mumkin abadi, there being 
no other land in possession of defendants for cultiva- 
tion along with the houses or with the sites there- 
under : 

Held, that the suit was cognisable by the Civil. 
Court. AIR (Vol 18) 1931 Lah 726 : 132 lnd Cas 847. 

10. Clause (3) (g). 

Ss. 77 (3) (g), 50 — After death of occupancv- 

tenant, his sons taking possession of occupancy land 
— Dispossesion by landlord — Suit by sons for 
possession. 

Held, that suit is one under S. 50 and exclusively 
triable by Revenue Court. AIR (Vol 24) 1937 Lah 
911 : 176 lnd Cas 326. 

S. 77 (3) (g) — Transfer by occupancy-tenant in 

contravention of Punjab Tenancy Act (16 of 1887) — 
Transfer becoming conclusive by lapse of time — 
Subsequent dispossession by transferor and some 
others Suit for possession — Defendants not form- 

ing entire body of proprietors. 

Where a transfer by an occupancy-tenant in con- 
travention of Punjab Tenancy Act, 1887, in favour of 
plaintiffs has been validated by lapse ol time, and 
the plaintiffs allege that thev have been dispossessed 
by the defendants and some others, they not forming 
the entire proprietary body, the defendants are not 
the “landlords.” Consequently, the suit is not tria- 
ble by a Revenue Couit buc by Civil Court. AIR 
(Vol 24) 1937 Lah 824: 39 PLR 771: 170 lnd Cas 77. 

S. 77 (3) (g) and (i) — Suit by ex- tenant against 

landlord — Jurisdiction of Revenue Courts. 

Section 77 (3) (g) and (i) cover all conceivable 
causes of litigation between a landlord and his tenant 
qua tenant. An ex-tenant in that capacity can look 
for no relief outside the Revenue Courts. This princi. 
pie would apply even if the tenant is out of 

possession. . 

An occupancy-tenant transferred his land to the 
landlord on condition that the landlord should pay 
to him certain amount annually on account of the 
occupancy rights and himself get the rent from the 
tenants whom he might name. 

The occupancy tenant received the amount in the 
landlord’s lifetime but on his death, his son refused 
to pay. The occupancy-tenant was not in physical 
possession of the land and the actual tenants were 
not cultivating under him. He instituted a suit in 
Revenue Court to recover rent and possession of land: 

Held, that the suit was rightly instituted in the 
Revenue Court as it was by a tenant to establish a 
claim to a right of occupancy. Though the tenant 
was not in physical possession, he was in juristic 
possession of the land and the landlord became his 
tenant when the land was transferred to him. The 
constructive possession of the tenant could not be 
said to have come to an end when the rent ceased to 
be paid. AIR (Vol 24) 1937 Lah 580: 174 lnd Cas 847. 

Ss. 77 (3) (g), 50 — Land owned by number of 

persons jointly. 

Section 77 (3) (g) and S. 50 relate to suits between 
the ‘landlord’ and ‘tenant’ and in cases where the 
land is owned by a number of persons jointly, ‘land- 
lord’ in these sections means all the co-owners col- 
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lectively. So where an occupancy-tenant brings a 
suit for recovery of possession more than one year 
after forcible dispossession, by some of the co-sharer 
landlords, and it is not shown that all the landlords 
acted collectively, S. 50 is not applicable and the suit 
is governed by Lim. Act, ana is not barred The 
jurisdiction of the Civil Court also is not barred. AIR 
(Vol 24) 1937 Lah 258 : 174 Ind Cas 170. 

.S. 77 (3) (g)— Mortgagee unlawfully dispossessed 

claiming possession — Defendant denying mortgage 
and raising question of tenancy : 

Held, that cl. (g) of sub-s. (3) of S. 77, applies only 
where the relationship of landlord and tenant bet- 
ween the parties is admitted and hence the present 
suit was triable by a Civil Court. AIR (Vol 19) 1932 
Lah 201 : 33 P L'R 342 : 135 Ind Cas 684. 

S. 77— Question involving status or point of law 

— Jurisdiction. 

A Civil Court can entertain a suit brought by a 
party in respect of an occupancy holding under 
Cl. (d) or Cl. (g), sub-s. (3), S. 77, Tenancy Act, 
under certain conditions, i. e., when it involves a 
matter of status or a point of law such as res judicata 
or any other similar matter. When such matters have 
been determined and it becomes necessary to decide 
any matter, which under S. 77 (3) can only be heard 
and determined by a Revenue Court the Civil Court 
must act under proviso 1 to S. 77 (3). 

During partition of certain shamilat land.M in 1893 
brought a suit against the co-sharers for declaration 
that he was occupancy tenant of the land in dispute, 
or in the alternative, was entitled to compensation 
for disturbance. A and F admitted the claim and the 
Collector gave a declaration as to M being an occu- 
pancy tenant of such land as might fall to A and F 
on partition. 

The suit was dismissed as against the others. M 
thus became occupancy tenant ol the land allotted to 
F on partition. Later on in 1895 F mortgaged the 
land with possession to M. In 1928 the descendants 
of F obtained redemption and possession of the land 
under the Punjab Redemption of Mortgages Act 
(1923). In 1928 M brought suit for possession of the 
land as an occupancy tenant. 

Held, that the Civil Court had jurisdiction to de- 
cide the status of M. M was tenant as his right to 
possession was declared in 1893 by a Revenue Court 
.and his status was altered by his wrongful disposses- 
sion as a mortgagee in 1926 by the order of the Col- 
lector under the Punjab Redemption of Mortgages Act. 
M’s status having been determined by the Civil Court 
in suit qua possession fell under Cl. (g), S. 77 (3), and 
the claim must be heard and determined by a Re- 
venue Court. The decree of the Revenue Couit de- 
claring M to be the occupancy tenant of the land in 
suit must be treated as res judicata on the point and 
subsequent conduct of either party did not create 
estoppel or affect the decree in any wav. AIR 
(Vol 17) 1930 Lah 500 : 123 Ind Cas 273- 

S. 77 — Suit by occupancy tenant for possession 

of land encroached upon by co-sharer landlord. 

Section 77 (3) Cl. (g) refers to suits brought by a 
tenant against the landlord and does not refer to 
suits brought by a tenant against persons other than 
the landlord. 

An occupancy tenant brought a suit against a co- 
sharer landlord for possession of land encroached 
upon by the latter. 

Held, that the suit would lie in a Civil Court be- 
cause the defendant could not be said to be landlord 
of the plaintiff. AIR (Vol 15) 1928 Lah 895 : 110 Ind 
Cas 538. 

11. Clause (3) (h). 

S. 77 (3) (h) — Ejectment suit of occupancy tenant 

— Civil Court bona fide trying suit. 


Under S. 77 (3), cl. (h), a suit to dispossess a trans- 
feree of an occupancy-tenancy is cognizable by a 
Revenue Court; but where the suit has been tried on 
merits in good faith by the Civil Court and none of 
the parties has been prejudiced, the decrees should be 
registered as decrees of Collector. AIR (Vol 23) 1938 
Lah 512 : 165 Ind Cas 833. 

S. 77 (3) (h) — Occupancy-holding mortgaged with 

possession by last holder — Landlord wanting to dis- 
possess. 

Where the occupancy-holding was alleged to be 
mortgaged with possession in favour of the mortgagee 
by the last holder and the plaintiffs want to dis- 
possess him, a suit for the relief will fall under 
cl. (h), S. 77 (3), and the mere fact that the plaintiffs 
were claiming on the ground that the tenancy had 
become extinct on the death of the last holder would 
not make any difference. AIR (Vol 23) 1936 Lah 40 : 
16 Lah 695 : 37 P L R 842 : 160 Ind Cas 281 (DB). 

S. 77 — Suit by landlord for possession against 

tenant’s transferee. 

Where, in a suit by the landlord to set aside a 
transfer made of a right of occupancy and to dis- 
possess the transferee, the dispute was regarding 
nature of the tenancy, the suit falls under sub-cl. (h), 
Cl. 3, S. 77, and the fact that the transferor was 
dead before the institution of the suit will make no 
change. The suit, therefore, was exclusively cogni- 
zable by the Revenue Court. (1928) 112 Ind Cas 405 
(Lah). 

. S. 77 (3) (h) — Suit for possession by landlord 

against transferee from occupancy tenant after 
tenant’s death. 

Only Revenue Court entertain a suit by landlord 
of an occupancy holding to dispossess a transferee 
from the occupancy tenant alter the occupancy 
tenant’s death. Section 77 (3) (h) is not expressly 
confined to cases in which the transfer is bad ab 
initio; but covers cases in which the right to dis- 
possess has occurred on the happening of an event 
subsequent to the transfer. 9 P R 1910 Overruled; 

32 P R 1912 : 58 P L R 1911 : 8 Ind Cas 666 (DB). 

12. Clause (3) (i) 

S. 77 (3) (i) — Suit for damages for wrongful 

seizure of produce. 

A suit by a tenant against a landlord for damages 
for wrongful seizure of the produce of the land by 
the landlord is not a suit to recover a sum wrongfully 
taken or paid as rent nor a suit arising out of the 
conditions of the tenancy and is, therefore, cogniz- 
able by a Civil Court. AIR (Vol 19) 1932 Lah 494 : 

33 P L R 571 : 13 Lah 786 : 137 Ind Cas 788 (DB). 

S. 77 (3) (i) — Suit for declaration — Plaintiffs 

not liable to pay rent as entered in Revenue record 
— Jurisdiction. 

A suit for declaration that plaintiffs are not liable 
to pay rent as entered in the Revenue records falls 
within S. 74 (3) (i) of the Act, and is exclusively 
triable by a Revenue Court. AIR (Vol 7) 1920 Lan 
85 : 55 Ind Cas 739 

S 77 (3) (i) — Civil and Revenue Court — Suit 

for injunction — User of site. 

Plaintiffs occupancy tenants sued for an injunction 
restraining defendants, members of the proprietary 
body from preventing them using a certain site. 

Held, that as plaintiffs claimed to use the land hot 
by reason of their having been enjoying the use for 
it for many years, the suit did not fall under S. 77 (3) 
(i) of the Act and was cognizable by a Civil Court. 
A I R (Vol 7) 1920 Lah 65 : 55 Ind Cas 720. 

S. 77 (3) (i) — Suit by tenants for possession — 

Civil or Revenue Court. 

A suit by occupancy tenants against the landlord 
for possession of the land in suit as a threshing floor 
is within S. 77 (3) (i) of the Act and is cognizable by 
the Revenue Courts alone. AIR (Vol 1) 1914 Lah 89 : 
44 P R 1914 : 254 P L R 1914 : 25 Ind Cas 502 (DB). 
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_ _ 77 (3) (i) and 100 — Revenue payable by 

defendant paid by plaintiff — Suit to recover. 

A suit for the recovery of the money trom the 
defendant which the plaintiff was obliged to pay as 
land revenue when it was payable by the detendant 

is not cognizable by a Civil Court. 4o L W R 191- : 
73 P L R 1912 : 13 Ind Cas 401. 


13. Clause (3) (j) 

— a. 77 (3) (j)— Cl (i), interpretation of. . 

Clause (j). S. 77, cannot be interpreted as apply mg 
only to cases where the sole dispute is as to the 
amount payable. What cl. (j) characterises is a class 
of daim*. whether a suit comes within it or not does 
not depend on the defence taken to the chum. AIR 
fVnl 1938 P C 219 : 1938 A W R loS : IJ38 
M W N 762 4 B R 745 : 65 1 A 301 : 1938 OWN 

715 : 68 C L J 36 : 1938-2 M L J 323 : 1938 RD 662: 
40 P L R 1040 s 1LR (1938) Lah 514 : 32 S L R 835 . 
175 Ind Cas 769. 


a. 77 (3) (1) — Civil Court, if can entertain suit 

lor declaration that plaintiff is not liable to pay haq 

buha (village cess). c nn 3 to 

Civil Court has no jurisdiction under S. 77, cl. 3 to 

entertain a suit for declaration that the plaintiff is 
not liable to pay haq buha, a village cess. A suit, 
however, in a Civil Court is competent to declare 
that haq buha is not a tillage cess within the mean- 
ing of ttie Act and that the Revenue Courts > have no 
jurisdiction in respect thereof. AIR (\ ol 2 -) 1935 Lah 
150 : 156 Ind Cas 450, Reversed; ll) 67 P R 1905 . 
113 P L R 1905 (2) A l R (V° l ^) !926 Lah 244 

92 Ind Cas 1012, Overruled. A lR (Vol 5) 1J38 

P C 219 : 1938 A W R 158 : 1938 M W N 762. 4 ;BR 
745 - 65 I A 301 : 1938 O W N 715 : 32 S L. R83c> . 
68 C L J 36 : . 1938-2 M L J 323 : 1938 _R D 66 : 40 
JLR 1040 : 1LR (1938) Lah o!4 : l/o Ind Cas <69. 


that the plaintiff , non- 
proprietor is not liable to pay ^ b uh a is cognisable 
by the Revenue Court. AIR (Vol 18) 1931 Lah 175 . 
81 P L R 954 : 131 Ind Cas 338. 

S 77 Suit for recovering dues payable by naj- 

n..ts of Pohlian Prohitan to the Brahmans. . 

T he nro .ee , with respect to lands n cult.vat.ng 

SVable by the Brahmans olthe village is either 
a due recoverable by a superior land-owner from an 
LferioXnd-owner or it comes with n the definil on 
of “village cess.’' In either event the Civil Courts 
a e barred under S. 77 tp) or S. 77 <J> from taking 
cognizance of a suit to recover them. AIR (Vol 14) 
1927 Lah 259 : 100 Ind Cas 849. 


77 _ Suit for declaration that kamiana is not 

rprnvcTiblc from house owners* i 

A suit for declaration that kamiana dues were not 
recoverable from such residents ol a village as we 
owners of their houses does not come * under cK (j) ol 
S. 77 of the Tenancy Act and is cognizable by tnc 

C Though r ‘ S therefore. the lambardars can sue in the 
Revenue Courts for the recovery of this cess th 
rv>rson proceeded against can bring a suit for a <»ecia 

- - oi 

mitted that the plaintiffs are UMt-and-out PU^asers 
of their houses and sites inside the village. Ain ^ 

13) 1926 Lah 244 : 92 Ind Cas 1012 : 7 Lab UJ . o 

tbl 77 (31 7 (9-Apptobility-Jurisdiction 

Clause (j) of S. 77 (3) applies sul £ ^ "\ Q n 

the person claiming dues and cesses « between 

f by whom they are payable. I he ref ore « 

13F.Y.D./D.P. 13 


parties each of whom claims to be entitled to collect 
such dues, is not governed by the clause when the 
persons by whom such dues are payable are not 
parties thereto. Such a suit is cognizable by the civil 
Courts. 30 P L R 19 13 : 110 P R 1912 : 17 bid Cas 
907 (Do). 

Ss. 77 (3) (j) and 100— Suit for Kamiana. 

A suit for share ol ‘kamiana’ dues when it is not 
settled if the dues are leviable at all is one exclusively 
cognizable by a Revenue Court. But a decree passed 
in such a suit by a Civil Court may be registered as 
the decree of a Revenue Court when the defendant 

is not prejudiced in any way. 17 P L R 190J : 128 
P R 1908 : 4 Ind Cas 910. 

14. •Clause (3) (k). 

Ss 77 (3) (k) - Suit against defendants for realiz- 
ing plaintiff’s share in tree — Jurisdiction of civil 

Courts. . , i ii 

The plaintiff sued to recover the sum realized by 

defendants on account of his share in certain trees. 

The defendants were not co-sharers in the land on 

which the trees stood : 

Held, that the case did not fall under i i v*,. 
AIR (Vol 21) 1934 Lah 196 : 149 Ind Cas 937. 

S 77 ( 3 ) (k)— Suit against co-lessee for accounts. 

A suit for accounts by the son of a co-lessee against 
the other co-lessee does not fall within cl. (k) ol sub- 
s (3) of S. 77, and is, therefore, not excluded trom 
the cognizance of Civil Courts by any provision con- 
tained in S. 77. The said clause applies only to a suit 
by a co-sharer in an estate or holding for settlement 
of account. AIR (Vol 20) 1933 Lah /30 : 143 lud Cas 

719. 

77 ( 3 ) (k) Plaint containing claims triable by 

Civil and Revenue Courts— Proper procedure. 

A suit by an occupancy-tenant to realise his share 
of the prodts from a occupancy-tenant is triable by 
a Civil and not by a Revenue Court. Section 77 (k) 
relates to suits between co-sharers in an estate and 
not to occupancy-tenants. . . . . . , 

Where one of the claims in the plaint is triable by 
a Civil Court and the other is triable by a Revenue 
Court the whole suit does not become triable by the 
Revenue Court. The proper course in such a case is 
to have the plaint amended so as to hrmg in within 
the jurisdiction of the one Court or the other. AIR 
(Vol 19) 1932 Lah 595: 33 PLR 766: 138 Ind Cas 755. 

_S. 77 ( 3 ) (k) — Suit for value of trees standing on 

S A suit in respect of the value of trees cut by the 
defendant which the plaintiff claims as his exclusivo 
property is maintainable in the Civil Court, even 
though the land on which the trees stand is Sharm- 
lat land jointly o.vncd by them, provided there is no 
dispute as to the land or its profits. AIR (Vol 19) 
1932 Lah 399: 33 PLR 466 : 137 Ind Cas 72. 


S 77— Suit against lessee of land for one year 

by his partner for rclund of earnest-money on 
lessee’s failing to give him his share in the produce. 

Where an all ged partner ol a lessee ot land tor 
one year filed a suit against the lessee for the re- 
covery or the earnest- money paid by him, as the 
latter lailed to pay him his share in the produce. 

Held, th it the suit di 1 not fall under S. 77 id Kk). 
Punjab Tenancy Act, but was cognizable by a Civil 
Court. AIR (Vol 15) 1928 Lah 641: iOS Ind Cas 593. 

S. 77 (3) (k)— Limitation Act, Art. 120. 


A suit by a co-sharer in a holding under 8 . / l («3) 
(k) of the Act for a share of the profits comes under 
Art. 120 of the Limitation Act. 5 I R I do Rev: 7 
PWR 1915 Rev: 32 Ind Cas 102. 

77 ( 3 ) (k)— Applicability— Suit for value of 


trees. 


CCS* r 

S 77 (3) (k) cf the Act does not apply to a suit lor 
the value of a tree on the ground that it is pith’s 
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own exclusive property even though the finding is 
that it is the joint property of the plaintiff and the 
deft. 10 PR 1911: 81 PLR 1911: 50 PWR 1911: 9 
lnd Cas 635. 

S. 77 (3) (k) — Revenue Court — Title. 

Suit against co-sharer for share in the price of 
trees sold standing on the joint properly is cogniz- 
able by Revenue Court. The denial by the deft, of 
the plaintiff’s right as co-sharer does not affect juris- 
diction. 52 PR 1910: 139 PLR 1910: 6 lnd Cas 939. 

15. Clause (3) (n) 

S. 77 (3) (n) — Suit for arrears of rent by person 

to whom landlord has sold his right to recover 
arrears — Jurisdiction of Civil Court. 

A suit to recover arrears of rent in respect of agri- 
cultural land by a person to whom the landlord 
has sold the right to recover the arrears, is not 
within the exclusive jurisdiction of the Revenue 
Courts and is cognizable by a Civil Court. Such a 
person not being a landlord as defined in the Punjab 
Tenancy Act, the suit is not covered by S. 77 (3) (n) 
of that Act. AIR (Vol 34) 1947 Pesh 11: 228 lnd 
Cas 638. 

S. 77 (3) (n)— Purchase of landlord’s right to 

recover rent — Suit by purchaser against tenant. 

Where, in execution of a decree the rght’of a 
landlord to recover arrears of rent of agricultural land 
from his tenant Was purchased by the plaintiff and 
the plaintiff brought a suit against the tenant for 
recovery of the arrears: 

Held, that the plaintiff could not be regarded as a 
landlord within the meaning of S. 77, sub-s. (3), 
Cl. (n), that the suit was therefore not one brought 
by a landlord for arrears of rent and that it was 
recognizable by a Civil Court. AIR (Vol 20) 1933 
Lah 415: 34 PLR 496: 143 lnd Cas 297 (DB). 

Ss. 77 (3) (n), 100— Suitiby assignee of mortgagee 

for rent— Assumption of jurisdiction by Civil Court 
— Power to register decree as Revenue Court decree. 

A suit brought by the assignee of the mortgagee 
for the recovery of rent from certain persons to 
whom the lands are alleged to have been given for 
cultivation by the mortgagee in which neither the 
mortgagee nor the assignee claims to be the land- 
lord is cognisable by a Civil Court; and even if it 
should appear afterwards that they are really suits 
triable by the Revenue Court, action can be taken 
under S. 100, Punjab Ten. Act, and the decree of the 
Civil Court can be registered as that of a Revenue 
Court. AIR (Vol 18) 1931 Lah 707: 132 lnd Cas 663. 

S. 77 — A suit involving the question whether a 

sale of a right to realize rent by one person to 
another is valid. 

A suit involving the question whether the sale of 
a right to realize rent by one person to another is 
valid or not is triable by a Civil Court, and S. 77 (3) 
(n) does not bar such a suit because the question 
whether the relationship of landlord and tenant 
subsists between the parties or not, does not arise. 
AIR (Vol 15) 1928 Lah 908: 110 lnd Cas 510. 

S. 77 (3) (n) — Jurisdiction — Civil or Revenue 

Court. 

The defts. held cultivating possession of the land 
in suit under the plffs. who were mortgagees 
thereof. They had agreed to surrender possession to 
the plffs. and not to cultivate in future and promised 
that if they did cultivate the land in future they 
would pay Rs. 80 a year. The plffs. sued for recovery 
of Rs. 160 alleging that defts. had cultivated the 
land for two years contrary to the agreement. Upon 
the question whether the suit was cognisable by a 
Civil or Revenue Court: 

Held, that as the object of the agreement was to 
enable plffs. to get back possession of the land 
from the defts. who had agreed to give it up and 
to ensure this object it was stipulated that the defts. 


should be liable to pay Rs. 80 a year as damages, 
the agreement was not a lease and from the date 
of agreement the relation of landlord and tenant, 
if it existed before, ceased to exist between the 
parties, and therefore the suit was cognizable by the 
Revenue Court under S. 77 (3) (n), and that the 
compensation assessed in accordance with the terms 
of the agreement did not affect the jurisdiction of 
that Court. AIR (Vol 4) 1917 Lah 188: 30 PR 1917: 
41 PWR 1917: 38 lnd Cas 580 (DB). 

16. Clause (3) (o) 

S. 77 (3) (o) — Suit between co-owners. 

A suit between two sets of co-owners one of whom 
resists the rights of the other to use the joint land 
in a particular manner without payment of certain 
dues to him does not fall within the purview of 
S. 77 (3) (o) and is cognizable by the Civil Court. 
AIR (Vol 20) 1933 Lah 94: 14 Lah 11: 34 PLR 142: 
140 lnd Cas 771 (1) ;DB). 

S. 84. 

Ss. 84 (3) and 98 — Revenue Record — Presump- 
tion of correctness. 

In a suit for arrears of rent in respect of a holding, 
the entries in the Jamabandi were — "In the owner- 
ship column Shamilat Deh and the cultivators' 
column, certain tenants on behalf of Haider Shah 
co-sharer one-third and Tola Singh two-third." 
Defendant pleaded that they had paid in the entire 
rent to Haider Shah who was then joined as deft, 
and he repudiated Tola Singh’s claim alleging that 
Tola Singh was out of possession altogether and that 
the entry in jamabandi was wrong. 

Held, that a presumption of correctness attaches 
to Revenue Records. The proper course would have 
been to postpone the case for two months to allow 
Haider Shah to prove his exclusive title if so advised. 
If no suit was brought, the Court should decide in 
favour of the plff. 54 PLR 1912: 6 PWR 1912 Rev.: 
15 lnd Cas 467. 

S. 84 (5) — Revision — Material and technical 

irregularities. 

A technical irregularity is not a good ground for 
revision. The powers under S. 84 (5) of the Act will 
be exercised only where it is necessary for doing 
substantial justice. 

The inclusion, in the notice of ejectment and in 
the subsequent delivery of possession of a particular 
field, held in previous judicial proceedings to be part 
of the land from which the tenants were not liable 
to ejectment is a material irregularity, but the omis- 
sion of the direction for ejectment from the order of 
dimissal of the suit contesting the liability of eject- 
ment, is only a technical irregularity. 4 PR 1914 
Rev.: 198 PLR 1915: 25 lnd Cas 831. 

S. 84 (5) — Revision — Powers when to be exer- 
cised. 

The broad principle to follow is to interfere *iB 
revision only where a refusal to interfere would 
result in injustice or a failure of justice. 1 P. R. 1914 
Rev.: 199 PLR 1915: 25 lnd Cas 867. 

— S. 88. 

S. 88 (2)— Proceedings in Revenue Court — Appli- 
cability of C. P. Code — Limits. 

The applicability of C. P. Code to proceedings 
in Revenue Courts is limited by the conditions ex- 
pressly laid down in sub-s. (2) of S. 83 of the Punjab 
Tenancy Act until rules are made under sub-s. (1), 
The C. P. Code, so far as it is applicable, applies^ 
but the applicability is subject to the provisions 
contained in the Act itself. (1947) 26 LLT 27. 

S. 96. 

S. 96 — Decree for rent — Judgment-debtor** 

bullocks — Liability to attachment and sale. 

Under S. 96 of the Punjab Tenancy Act, a Revenue 
Court is quite competent to order that a decree for 
an arrear of rant be executed by attachment and sale 
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of the judgment-debtor’s bullocks, even though the 
judgment-debtor be an agriculturist and the bullocks 
may, in the opinion of the Court, be necessary to 
enable him to earn his livelihood as an agriculturist. 
(1947) 20 LLT 27. 

S. 96 — Decree for rent — Standing crops of 

tenant — Whether can be attached and sold— Punjab 
Debtors’ Protection Act, S. 10. 

The provisions of S. 90 of the Punjab Tenancy Act 
are subject to what is laid down in S. 10 of the 
Punjab Debtors’ Protection Act, and the standing 
crops, other than cotton and sugarcane, of the 
tenant cannot be attached or sold in the execution 
of a decree for an arrear of rent. (1947) 26 LL'l' 26. 

S.98. 

S. 98— Postponement of — Limitation. 

Where the Revenue authorities refuse to sanction 
mutation of the land in suit in the plaintiff’s name, 
limitation begins to run from that date for obtaining 
declaration of title and is not postponed by any 
reason of compliance with any requisition made by 
the Revenue authorities under S. 98. A I R (Vol 3) 
1916 Lah 390 : 71 P L R 1916 : 91 P W R 1916 : 34 
Ind Cas 958. 

S. 99. 

S. 99 -Suit by mortgagee for possession— Inten- 
tion to create simple mortgage — Jurisdiction. 

Where, in a suit by a mortgagee for possession of 
the mortgaged property or for return of money, it 
appeared from the allegations in the plaint that the 
intention of the parties was that there should be a 
simple mortgage accompanied by collateral security 
and while the mortgagor was to remain in posses- 
sion, the mortgagee was to receive rent in kind as 
consideration lor his advance : 

Held, that in view of the provisions of S. 99, the 
suit was triable by the Civil Court. AIR (Vol 20) 
1933 Pesh 73 : 146 Ind Cas 766 (FB). 

S. 100. 

S. 100— Applicability — Decree passed by Court 

without jurisdiction. See AIR (Vol 37) 1950 Ilim 
Pra 33. 

S. 100— Appeal under Letters Patent. 

An order registering a decree as that of a Revenue 
Court under S. 100 is a judgment within Cl. 10, 
Letters Patent (Lahore) and is appealable. AIR 
(Vol 14) 1927 Lah. 540: 102 Ind Cas 843, Overruled. 
A l R (Vol 29) 1942 Lah 95 : 44 PL R 140 : 1LR 
(1942) Lah 491 : 200 Ind Cas 652 (FB). 

S. 100 -Suit exclusively triable by Revenue Court 

tried by Civil Court— Question of res judicata in- 
volved : 

Held, that decree passed cannot be registered under 
S. 100 as decree of Revenue Court. AIR (Vol 24) 
1937 Lah 911 : 176 Ind Cas 326. 

S. 100— Case triable by Revenue Court heard 

and decided by Civil Court — Proper issues and evi- 
dence recorded — Remand, if necessary — Decree, 
if should be registered as one of Revenue Court. 

According to S. 100, Punjab Tenancy Act, if it ap- 
pears that the suit was determined in good faith and 
that the parties have not been prejudiced by the 
mistake as to jurisdiction, the decree can be regis- 
tered as that of a Court having jurisdiction. 

Where the proper issues had been framed and the 
whole evidence had been recorded, it is not neces- 
sary in the interests of justice to remand the case. 
Section 100 gives discretion to the High Court to 
register the decree as that of a Revenue Court in such 
cases. A I R (Vol 23) 1930 Lah 244 : 37 P L R 785 : 
161 Ind Cas 349. 

— —Ss. 100, 77 (3)— Scope. 

Section 100 applies to all cases in which a Court, 
whether-Civil or Revenue, has determined a suit 
which it had no jurisdiction to entertain. It is im- 


material whether the objection to the jurisdiction of 
the Court could be raised initially on the institution 
of the suit or whether it came into existence on the 
pleadings of the defendants. In either case, from the 
stage that the objection to jurisdiction comes into 
existence, the Court ceases to have jurisdiction to 
entertain the suit and if it continues with its deter- 
mination, then S. 100 would empower the High 
Court to take action provided the other conditions 
laid down therein arc satisfied. AIR (Vol 20) 1933 
Lah 119 : 34 P L R 2 : 141 Ind Cas 179. 

S. 100— Applicability. 

A suit by the assignee of the mortgagee lor re- 
covery of rent from persons to whom lands are 
alleged to have been ‘given for cultivation by the 
mortgagee, in which neither mortgagee nor assignee 
claims to be the landlord is cognizable by Civil Court 
and even if it appears afterwards th.it they are really 
suits triable by Revenue Courts, action can be taken 
under S. 100 and the decree of the Civil Court can be 
registered as that of a Revenue Court. AIR (Vol 18) 
1931 Lah 707 : 132 Ind Cas 663. 

S. ] 00— Discretion — Revenue Court dismissing 

suit as multifarious — Power of High Court to regis- 
ter decree as of Civil Court — Discretion. 

The jurisdiction vested in the High Court under 
S. 100 is discretionary and it will not register the 
decree of the Revenue Court as a decree of the Civil 
Court when it has, without going into the merits of 
the dispute, dismissed the suit on the ground of 
multifariousness. A 1 R (Vol 16) 1929 Lah 128 : 112 
Ind Cas 464. 

S. 100— Entertaining suit in good faith— No pre- 
judice — Effect. 

Where Courts have entertained suits and appeals 
in good faith though without jurisdiction and the 
defective jurisdiction has not prejudiced the parties, 
then the case is a lit one for exercise of discretion 
under S. 100. (1929) 11 L L J 236 : 119 Ind Cas 721. 

S. 100— Doubtful jurisdiction — Powers of High 

Court. 

In cases under the Punjab Tenancy Act the ques- 
tion of jurisdiction is often an extremely complicated 
one. It is better for the Court in matters of doubt, 
unless the parties insist, to proceed with the case to 
give a decree. A decree so given, if subsequently 
held by High Court to have been given by a Court 
without jurisdiction, can be registered as a decree of 
the corresponding Court on the revenue side. A I R 
(Vol 15) 1928 Lah 908 : 110 Ind Cas 510. 

S. 100— Powers of High Court. 

Under Punjab Tenancy Act the question of jurisdic- 
tion is frequently of a very complicated nature and no 
possible harm is done by trying a suit of doubtful 
jurisdiction unless the parties raise the question of 
jurisdiction and unless the point is absolutely settled 
by rulings of the Punjab High Court, because under 
S. 100 the High Court can always order the decree 
to be recorded as a decree of whatever Court was in 
its opinion competent to fry it. AIR (Vol 15) L928 
Lah 895 : 110 Ind Cas 538. 

— S. 100- Registering as decree of Revenue Court 
— When pioper. 

If a suit exclusively cognizable by Revenue Courts 
is tried and decreed by a Civil Court, and if all the 
relevant evidence is on record and no prejudice is 
caused to either party by the trial of the suit by a 
Civil Court, the proper course is to take action under 
S. 100 and register the decree of the Civil Court as 
that of a Revenue Court. (1928) 112 Ind Cas 405 
(Lah.). 

S. 100— Power of High Court. 

Under Section 100 of the Punjab Tenancy Act 
High Court has the power to order that a decree 
passed by a Civil Court be registered as a decree of a 
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Revenue Court. AIR (Vol 10) 1923 Lah 405 : 4 Lah 
127 : 5 L L J 335 : 73 Ind Cas 673 (DB). 

S. 100 — Scope. 

Where the Financial Commissioner decides that 
the relationship of landlord and tenant has not been 
created between the mortgagee and the mortgagor 
and so dismisses the ejectment suit and the Chief 
Court also disallows the mortgagee’s claim for pos- 
session of the land but holds the decision of the 
Financial Commissioner as erroneous, it ii both im- 
practicable and illegal to act on the provisions of 
S. 100. The only remedy to the mortgagee in such a 
case is to have the Financial Commissioner to review 
his order. 110 P W R 1910 : 150 P L R 1910 : 7 Ind 
Cas 1001 (DB). 

S. lOO(l)lb) and (2)— Scope. 

Where a suit cognizable by the Civil Court has 
been decided by the Revenue Court, the Appellate 
Revenue Court’s decree can be registered in the 
Appellate Civil Court provided the parties were not 
prejudiced by the mistake as to jurisdiction. A I R 
(Vol 29) 1942 Pesh 7 : 198 Ind Cas 183. 

S. 100(2) — Registering Collector’s decree. 

Section 100(2)of the Act gives the Chief Court power 
to act only where the parties have not been preju- 
diced by a mistake as to jurisdiction. Where the effect 
of registering the Collector’s decree in a suit of value 
under Rs. 500 (Small -Cause) would apparently be to 
deprive the deft, of all further remedy, the chief 
Court will not intervene. AIR (Vol 1) 1914 Lah 80 : 
56 P R 1914 : 235 P L R 1914 : 154 P W R 1914 : 25 
Ind Cas 506. 

— S. 109. 

S. 109 — Right to trees — Entry adverse to tenant 

in wajib-ul-arz of 1872 — Same not repeated in later 
settlements — Effect — Application to repeat previous 
entry — Sustainability — Difference between Acts of 
1868 and 1887. 

The Tenancy Act of 1868 was considerably less 
favourable to tenants in the matter of improvements 
in which are included trees than the later Act of 
1887. Where an entry adverse to the tenants was 
made in a wajib-ul-arz of 1872 and the same was not 
repeated in subsequent years. 

Held, that the entry in 1872 should not be reapeat- 
ed a settlement made long after the new Tenancy 
Act came into force. (1930) 9 Lah L T 9. 

— S. 111. 

s. Ill— Wajib-ul-arz recording agreement — If 

operative after expiry of settlement. 

In the absence of an express intention to the contra- 
ry, an agreement between landlord and tentant en- 
tered in a wajib-ul-arz is not intended to take effect 
after the expiry of the period of the settlement, more 
-so, if the terms of the entry expressly limit it to that 
particular settlement. 

A mere repetition of that entry in a subsequent 
wajib-ul-arz made without questioning the persons 
concerned as to whether they consented to accept it 
as a binding agreement, cannot obviously satisfy the 
requirements of S. Ill of the Punjab Tenancy Act. 
AIR (Vol 37) 1950 East Punj 90 : 51 P L R 401 (D B). 

S. Ill — Agreement under S. Ill limited to term 

of settlement cannot persist through later settlement 
unless renewed. AIR (Vol 28) 1941 Lah 239 : 43 PLR 
188 : 195 Ind Cas 519 (DB). 

. S. Ill— Agreement, what is. 

Where the terms of an entry in a wajib-ul-arz of 
1852 expressly limited it to that particular settlement 
but the same entry was repeated in the settlements 
of 1881 and 1914 without investigation : 

Held that the later entries in the wajib-ul-arz 
could not be treated as an agreement between land- 
lord and tenant within the meaning of S. 111. AIR 


(Vol 18) 1931 Lah 371 : 12 L 652 : 32 P L R 958: 153 
Ind Cas 46 (DB). 

Ss. Ill and 112— Occupancy tenant — Rights of 

succession on alienation. 

The provisions of the Act in regard to the aliena- 
tion of, and succession to, an occupancy tenancy may 
be overridden by an agreement valid under Ss. Ill 
and 112 of the Act. An agreement entered in a settle- 
ment record must be interpreted in a reasonable 
manner, with due reference to all the provisions 
which it contains. 2 P R 1919 Rev. : 53 Ind Cas 531. 

S. Ill— Qua rabatt is— Succession — Agreement. 

The quarabattis ot a deceased occupancy tenant 
succeed to the land in suit under S. Ill of the Act in 
the absence of an agreement to that effect. AIR 
(Vol 1 ) 1914 Lah 164: 185 P W R 1913: 2PLR 1914: 
20 Ind Cas 528 (DB). 

Ss. Ill and 112 — Claim based on agreement — 

Agreement how proved. 

A collection of a deceased occupancy tenant claim- 
ing to succeed to the tenancy upon an agreement 
must prove the agreement in one of the three follow- 
ing ways: — 1. By producing a document containing 
terms agreed upon between parties. 

2. By an entry made before 18th November 1871 
and attested by proper officer in the record of regular 
settlement sanctioned by the Local Government. 

3. By an entry in Record of Rights made after the 
abovementioned date or an entry in the Annual Re- 
cord prepared under the provisions of the Punjab 
Land Revenue Act 1837. An entry in No. 2 is by law 
presumed to be an agreement and its production is 
sufficient but an entry in No. 3 not being so the party 
relying on it has to prove that it embodies the terms 
of the agreement between the parties. 

In the absence of express intention to the contrary 
agreements recorded in a Settlement Record are not 
intended to take effect after the expiry of the period 
of settlement. AIR (Vol 2) 1915 Lan 120 : 21 P W R 
1915 : 16 P R 1915 : 64 P L R 1915 : 26 Ind' Cas 404 
(DB). 

Ss. Ill and 112 — Scope of. 

An agreement under Ss. Ill and 112 expressly 
limited to the term of the 1st settlement does not 
hold good after a later settlement unless it is renew- 
ed. 10 P L R 1910 : 97 P R 1909 : 166 P W R 1909: 4 
Ind Cas 851. 

PUNJAB TENANCY (N. W. F. P. AMENDMENT) 

ORDINANCE (5 of 1943) 

— S. 8. 

S. 8 — If ultra vires — Cr. P. Code, S. 260 and 

Government of India Act, S. 83. 

Section 8 of the Ordinance lays down that all offen- 
ces under it “shall” be tried summarily as provided 
in the Cr. P. Code. Section 260, Cr. P. Code, invests 
a Magistrate with a discretion to proceed summarily 
in cases, which can suitably be so tried. Section 8 of 
the Ordinance uses the word “shall’’ and thereby de- 
prives a Court of law of a discretion vested in it by 
the Cr. P. Code. 

As there is no proof that S. 8 which affects the Cr* 
P. Code, was inserted in the ordinance under instruc- 
tions of the Governor-General, the provisions of that 
section are ultra vires and not in any way binding by 
reason of S. 88 of the Government of India Act as 
adapted by the Pakistan (Provisional Constitution) 
Order, 1947. A I R (Vol 36) 1949 Pesh 1 : 50 Cr L J 
538 (DB). 

— S. 10. 

— S. 10 — Prosecution under S. 3_ Appeal and re- 
vision — If competent — Cr. P. Code, Ss. 408 and 435 
to 439. 

The moment a case is instituted in a Criminal 
Court under S. 3 of the Punjab Tenancy (N„ W. F. P- 
Amendment) Ordinance, the questions of procedure 
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are governed by the Cr. P. Code, which has not been 
repealed by the Ordinance. The moment a case is 
disposed by the Original Court, a right accrues to the 
person affected to file an appeal or revision as the 
case may be, under Ss. 408 and 435 to 439, Cr. P. 
Code. AIR (Vol 36) 1949 Pesh 1 : 50 Cr L J 538 (DB). 

PUNJAB TRADE EMPLOYEES ACT (10 of 1940) 

— S. 2. 

S. 2 (d) and (e)— Military contractor carrying on 

tent making business on piece work terms and not on 
fixed wages : 

Held, that premises are work of “commercial esta- 
blishment.” A I R (Vol 31) 1944 Lah 376 : 46 Cr L J 
210 : 217 Ind Cas 175. 

PUNJAB URBAN IMMOVABLE PROPERTY TAX 
Act (17 of 1940) 

Scope — If ultra vires — Government of India 

Act (1935), Sch. VII, List I, Item 54, and List II, 
Item 42. 

The Punjab Urban Immovable Property Tax Act im- 
posing a tax on property is not ultra vires the Punjab 
Legislature. In substance the tax is not a tax on 
income falling under Item 54 of List I of Sch. VII to 
the Government of India Act (1935); the tax falls 
under Item 42 of List II of Sch. VII, viz., tax on 
buildings. 

It is not'impossible to reconcile the seeming conflict 
between the Act and the Income-tax Act ; the extent 
of the invasion by the Provincial Legislature, if any, 
into the Federal field is not so great as to justify the 
view that in pith and substance the impugned tax is 
a tax on income. AIR (Vol 36) 1949 F C 81 : 1949 
F L J 8 : 1948 F C R 207 : 51 Bom L R 333 : (1949) 1 
M L J 213. 

PUNJAB URBAN RENT RESTRICTION ACT (10 of 
1941) 

— Preamble. 

Construction. 

Since the Act limits the legal rights of subjects, it 
has to be construed strictly and liberal and bene- 
volent construction should not be adopted. AIR (Vol 
33) 1940 Lah 20 ; 47 P L R 299 ; 222 Ind Cas 650. 

§ t 10. 

Is. io — Applicability — Lease of building site 

owned by Government — Ejectment of building site 
owned by Government -Ejectment. 

Section 3 of the Crown Grants Act does not take a 
lease of a building site owned by Government outside 
the operation of the punjab Urban Rent Restriction 
Act, in so far, of course, as the provisions of that Act 
are otherwise applicable to it. 

.A tenant of that site cannot, therefore, be ejected 
except in compliance with the provisions of S. 10 of 
that Act. The Punjab Urban Rent Restriction Act is not 
being invoked by him for the purpose of prejudicially 
affecting any property or prerogative of the Crown as 
such. It is being invoked only for the purpose of 
showing that in order to eject one of its tenants the 
Crown has also to follow the same procedure which 
any other landlord similarly situate is required to 
follow. AIR (Vol 36) 1949 East Punj 246 (DB)., 

S. 10 — Applicability to cantonment area — Last 

proviso to S. 10— Effect of. 

Where the Provincial Government exercises its 
power vested in it under S. 1 (3) of tho Punjab Urban 
Rent Restriction Act and issues a notification in res- 
pect of a cantonment, the result is that every part °f 
the Act comes into force in that area, including 
the whole S. 10 of the Act, as well. The last proviso 
to S. 10 laying down that it does not apply to any 
cantonment area is also applicable. The result there- 
fore is that the applicability of S. 10 to a canton- 
ment area is ruled out, and that section therefore 
does not 'apply to a cantonment. AIR (Vol 35) 1J48 

East Punj 47 : 50 P L R 82. 


S. 10 — Applicability — Tenancy terminable by 

operation of law. 

Section 10 of the Punjab Urban Rent Restriction 
Act applies only to cases of tenancies which can only 
be determined by the landlord by the service on the 
tenant of a notice to quit. It has no application to 
cases of tenancies determinable by operation of law, 
(i. e.) by the expiry of the period of the lease or by 
forfeiture. 

A reference to the definition of the words “land- 
lord” and “tenant” in S. 2 of the Act clearly presup- 
poses that the liability to pay and the right to receive 
rent is essential to constitute the persons concerned, 
landlord and tenant, within the meaning of the Act. 
As soon as the liability to pay and the right to 
receive rent has come to a termination the provi- 
sions of the Act governing the rights and obligations 
inter se of landlords and tenants, whether in the 
matter of ejectment or otherwise, must be held to 
have ceased to be applicable, assuming that they 
otherwise applied to the particular tenancy. 

It cannot be disputed that on t lie determination or 
the tenancy by the operation of law, whether as a 
result of the efflux of time or in consequence of the 
erstwhile landlord taking advantage of any breach 
of the condition of the tenancy by the erstwhile 
tenant, giving him the right of re-entry, the right or 
the erstwhile landlord to receive and the liability of 
the erstwhile tenant to pay rent under the contract 
of the lease ceases. To a suit brought by the former 
for the dispossession of the latter, therefore, S. 10 of 
the Act can have no application. A I R (Vol 35) 1948 
Lah 77 : 49 P L R 249. 

S. 10 — Notice given before termination of 

tenancy — Validity. 

Section 10 of the Punjab Rent Restriction Act does 
not provide that the notice should have been given 
after the termination of the tenancy. In spite of the 
fact that the words “statutory tenancy” are used in 
the margin of the section, the section does not create 
a tenancy by operation of statute after the expiry of 
the period for which the premises were let by a 
landlord to his tenant. A I R (Vol 34) 1947 Lah 
388 (DB). 

S. 10, proviso — Scope and effect -Premises re- 
quired by landlord for his own use — Suit for eject- 
ment without notice to quit— If maintainble. 

The only effect of the proviso to S. 10 of the Punjab 
Urban Rent Restriction Act is that any suit brought 
for the ejectment of a tenant by a landlord who 
needs the premises for his own personal use should 
be decided according to the ordinary law governing 
the relations between landlords and tenants and not 
with reference to the provisions of S. 10. 

The landlord in such a case cannot eject the tenant 
without service on him of a valid notice to quit. A 
suit for ejectment cannot he maintained by him 
without the determination of the tenancy. AIR (Vol 
34) 1947 Lah 382. 

— S. 10— “Order”— Includes decree for ejectment. 
The word “Order” in S. 10 of the Punjab Urban 
Rent Restriction Act covers both the decree for eject- 
ment and orders made during execution proceedings 
removing the defendant from the premises in dispute. 
AIR (Vol 34) 1947 Lah 301 : 49 P L R 157 (DR). 

S. 10— Retrospective operation. 

Section 10 of the Punjab Urban Rent Restriction 
Act is retrospective in its operation. AIR (Vol 34) 
1947 Lah 301 : 49 P L R 157 (DB). 

S. 10 — Notification by District Magistrate, 

Rawalpindi, preventing landlords from recovering 
rent from tenants at rate higher than is payable 
under the Act — Notification does not apply to 
tenacy determined before issue of notification. 

A notification by the District Magistrate Rawal- 
pindi, issued on 6th August 1943, preventing the 
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landlord from recovering rent from the tenants at a 
rate higher than that payable under the Punjab Kent 
Restriction Act of 1941 is only applicable to persons 
who are tenants and cannot apply to persons whose 
tenancy has been determined on the expiry of a valid 
notice under S. 10 of the Punjab Rent Restriction 
Act before the notification was passed. 

It is not retrospective in operation. A decree for 
ejectment passed before the issue of that order is 
executable. The fact that the tenant continued to 
occupy the premises even after the tenancy had been 
determined under the agreement giving him grace 
period to vacate the premises is beside the point. 
AIR (Vol 33) 1946 Lah 47 : 222 Ind Cas 62. 

— 7 ~S. 10 Scope— Decree for possession, if barred 

Order for recovery of possession, distinction. 

• ^y, e . ex P ress i° n “order for the recovery of posses- 
sion” in S. 10 applies to the stage when the plaintiff 
comes and makes an application for execution of a 
decree which has been passed in his favour. The 
section does not prohibit the Court from passing a 
decree for possession. 


S 10, Proviso construction of — Eviction of 

tenant. 

In order to enable the landlord to have the benefit 
of the proviso containing the penultimate paragraph 
of S. 10 either the tenant must have been, to part 
generally, guilty of such a conduct in his uses of the 
demised property as was not permissible under the 
law, or the demised premises must have been requir- 
ed by the owner for Ii is own occupation or for the 
occupation of persons for whom the owner was hold- 
ing the property. 

The fact that the landlord requires the property 
for purposes of demolition and rebuilding it or for 
material to erect buildings somewhere else is not 
within the ambit of- the proviso. AIR (Vol 31) 1944 
Lah 477 : 46 P L R 331. 

-S. 10 — Sufficient reason —Question of law. 

The question whether a reason pleaded by a plain- 
tiff landlord is sufficient within the meaning of S. 10 
is a question ol law and a second appeal would lie. 
AIR (Vol 31) 1944 Lah 477 : 46 P L R 331. 


It only bars an order for recovery of possession so 
long as certain conditions are not complied with. A 
decree for possession is obviously different from an 
order lor recovery of possession. A I R (Vol 33) 1946 
Lah 20 : 47 P L R 299 : 222 Ind Cas 650. 


S. 10— No retrospective effect. 


Section 10 applies only to such actions or suits as 
are brought subsequent to that Act having been 
brought into force and not to a suit which had been 
instituted earlier and in regard to which a complete 
cause of action had accrued to the plaintiff before the 
institution of the suit. AIR (Vol 33) 1946 Lah 20 : 47 
P L R 299 : 222 Ind Cas 650. 

S* 10 — Suit for ejectment — Relationship of land 


and tenant not determined by notice under S. It 
— Effect of not issuing notice — Plaint cannot b< 
regarded to be a notice under S. 10. 

Suits for ej'ectment cannot be decreed if the tenan- 
cies under which the tenants were found to have beer 
occupying the premises had not come to an end be- 
lore the institution of the suits and suits themselves 
cannot be regarded to be notices for ejectment whei 
they form conditions precedent to determine jura 
relationship between landlords and tenants and with- 
out terminating which landlords, cannot be held tc 
have any locus standi to maintain action for eject- 
ment. 


If the relationship between landlord and tenant 
has not been determined by notice under S. 10 be- 
fore the institution of the suit for ejectment, the 
detendant must then be held to be a tenant of the 
plaintiff at the time when the suit was instituted and 
the suit for ejectment thrown out on the ground that 
the plaintiff was not entitled to ask for ejectment on 
the date on which the suit was instituted by him. 

The plaint in which a landlord asks the Court to 
eject the tenant cannot be regarded to be a notice 
under S. 10 and the landlord cannot get a decree in 
his favour simply on the ground that the period for 
which tenant was entitled to get a notice has lapsed 
without landlord’s consent during the pendency of 
the suit. AIR (Vol 32) 1945 Lah 175 : 47 P L R 130: 
222 Ind Cas 301. 


S. 10, Proviso — ‘Satisfactory’ meaning of. 

In order to decide whether the cause shown falls 
within the purview of the word ‘satisfactory’ as used 
in the proviso, the other reasons given by the Legis- 
lature and found in the penultimate paragraph can- 
not be ignored. It may be that they are not exhaustive, 
but the last words of that paragraph can only lie read 
ejusdem generis with the other reasons or causes 
given in the proviso or, in other words, so as to cover 
causes of the like nature with those given in the 
proviso. AIR (Vol 31) 1944 Lah 467 : 40 PLR 331. 
— S. 13. 

S. 13 (l)— Payment in excess of standard rent. 

From the words “without prejudice to any other 
method of recovery” in S. 13 (l), it is clear that the 
ordinary common law remedy was not being taken 
away from the tenant if he happened to have paid 
anything in excess of the standard rent but he could 
only claim deduction out of the rent to be paid by 
him within six months after the commencement of 
Act and not further. The right is a limited one 
and the tenant cannot ignore the limitation and exer- 
cise it without the limitation imposed by the Legis- 
lature. 

The tenant’s contention that he could have claim- 
ed deduction of the rent payable by him after six 
months of the commencement of the Act is not 
correct. AIR (Vol 31) 1944 Lah 134 : 40 P L R 85 : 
214 Ind Cas 319. 

PUNJAB URBAN RENT RESTRICTION ACT (6 of 

1947) 

— S. 13. 

S. 13 (1) — Institution of suit for eviction of 

tenant — If impliedly barred. 

There is no implied prohibition in S. 13 (l) of the 
Punjab Act, VI of 1947 to the institution of a suit for 
the eviction of a tenant in possession of a building or 
rented land. On the other hand, the section contem- 
plates decree being passed in such a suit subsequent 
to the 15th April, 1947, when the Act came into 
force. AIR (Vol 30) 1949 East Punj 357: 51 PLR 181. 
-S. 15. _ 

S. 15 (4) — Whether ultra vires — Government of 

India Act, S. 93, Proviso. 


S. 10 — Notice under, by landlord to tenant — 

Tenancy, when terminates. 

It is almost elementary but it must be remembered 
that a tenancy does not come to an end on the date 
on which a notice for ejectment is sent by a landlord 
but on the expiry of the period given in the notice — 
if that is legally sufficient — after that notice has, or 
is found to have been, served on the tenant. AIR 
(Vol 32) 1945 Lah 175 : 47 P L R 130 : 222 Ind Cas 
301. 


The Punjab Urban Rent Restriction Act, which 
was promulgated by the Governor of the Punjab 
under the provision of S. 93 of the Government of 
India Act, brought into existence new rights and new 
tribunals which did not automatically by the very 
fact of their creation come under the superintendence 
of the High Court. 

Therefore, it cannot be said that S. 15 (4) of the 
Punjab Act deprived the High Court of any rights 
which it possessed in the matter of appeal or rev V 
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sion, nor were such powers assumed by the Governor. 
It follows, therefore, that the provision of S. 15 (4) 
did not do any violence to the proviso to S. 93 of the 
Government of India Act and these provisions were, 
therefore, not ultra vires. All! (Vol 37) 1950 East 
Puni 181 : 52 P L R 1 (FB). 

■ ■ -S. 15(4) — If ultra vires — Revisional jurisdiction 
of High Court — Government of India Act, S. 93. 

The provisions of S. 15 (4) of the Punjab Urban 
Rent Restriction Act which was passed by the Gover- 
nor under S. 93 of the Government of India Act, in 
so far as they exclude the revisional jurisdiction of 
the High Court in respect of acts of Controllers and 
Appellate Authorities appointed under that Act, are in 
contravention of the proviso to S. 93 (1) of the Gov- 
ernment of India Act and are to that extent ultra 


The High Court, therefore, still retains jurisdiction 
under S. 115, C. P. Code. The “Controller” under 
the Act is a Civil Court engaged in the determina- 
tion of a dispute of a civil nature and as such is 
subordinate to the High Court and subject to its 
revisional jurisdiction under S. 115, C. P. Code, or 
S. 44 of the Punjab Courts Act. A I R (Vol 36) 1949 
Lah 94 : Pak L R (1949) Lah 139 (DB). 

PUNJAB URBAN RENT RESTRICTION ACT (3 of 

1949) 

— S. 13. 

. S. 13 — 44 Decree” — If includes order by Con- 
troller under Act of 1947. 

An order passed by a Rent Controller in exercise 
of the powers conferred by the Act of 1947, cannot 
be said to be a “decree” within the meaning of S. 13 
of the Punjab Urban Rent Restriction Act of 1949. 
AIR (Vol 38) 1951 Punjab 329. 

_ -Ss. 13 and 17 — Order of Controller under S. 13 
of Act of 1947 — If can be executed by Civil Court 
•—Punjab General Clauses Act, S. 22. 

“ An order passed by a Controller in accordance with 
the provisions of S. 13 of the Act of 1947 must be 
deemed, in view of the provisions of S. 22, Punjab 
General Clauses Act, to have been passed under S. 13 
of the Punjab Urban Rent Restriction Act of 1949, 
and can, therefore, be executed under S. 17 of the 
latter Act by a Civil Court as if it were a decree of 
that Court AIR (Vol 38) 1951 Punj 329. 

PUNJAB VILLAGE PANCHAYAT ACT (3 of 1922) 
— S. 18. 

Ss. 18 (1) (a), 39 (2) — Resolution by panchayat 

ordering demolition of certain chabutra-— Suit to de- 
termine whether resolution was ultra vires — Juris- 
diction of Civil Courts. 

Where a person brings a suit against panchayat for 
perpetual injunction restraining it from demolishing 
certain chabutra on the ground that the resolution 
was ultra vires of the panchayat as under S. 18 (1) (a) 
it dould order the removal of an encroachment on a 
public way, whereas the chabutra in question existed 
on his own private land and not on a public way, the 
suit to determine whether in passing the resolution 
the panchayat acted within the scope of the statutory 
powers, is outside the prohibition contained in S. 39. 

If the Court finds that the chabutra is private pro- 
perty, the resolution would be ultra vires and the 

B laintiff will be entitled to the injunction asked for. 
f, however, the side is held to be a part of the public 
way, then the Court will have no jurisdiction to fur- 
ther enquire into the propriety of the resolution and 
the suit will be dismissed unless it is established that 
the resolution was passed mala fide. AIR (Vol 26) 
1939 Lah 372 : 186 Ind Cas 377. 

~ g 22. 

22, 30, 31 — Panchayat acting under S. 22 is 
Court — Panchayat acting outside criminal powers 
given under Chap. IV— Its decision, if can be revised 


by High Court under S. 439 or S. 561-A, Criminal 
P. C. 

When criminal judicial powers are conferred upon 
a panchayat by S. 22, the panchayat becomes a Court 
when acting in the exercise of these powers. Where, 
therefore, the panchayat acted as a Court, the High 
Court could have no power of interference. There is, 
however, no finality in the case of orders which are 
not passed under Chap. IV, and the Criminal I’. C., 
would apply in such a case and the High Court can 
interlero with such orders under Ss. 439 and 561-A, 
Criminal P. C. Where the panchayat arrogates to 
keep a jurisdiction contrary to the provisions of the 
Panchayat Act and the case tried by it does not 
relate to an offence under S. 379 read with S. 426, 
Penal Code but is one which, if punishable at all, 
falls under S. 406, Penal Code it cannot be said that 
t lie proceedings were under Chap. IV, Panchayat Act 
and hence Ss. 30 and 31 of that Act would not bar 
the jurisdiction of the High Court to interfere under 
Ss. 439 and 561-A, Criminal P. C. Altt (Vol 2S) 1911 
Lah 5 : 42 P L R 623 : 42 Cr L J 248 : I L R (1941) 
Lah 121 : 192 lnd Cas 128 (DB). 

— S. 26. . 

S. 26, Proviso — Claim against minor — Jurisdic- 
tion of Panchayat Committee to entertain — Order 
passed by Committee in contravention of S. 26— Set- 
ting aside of. 

Under S. 20, proviso I, a Panchayat Committee has 
no jurisdiction to entertian or decide a claim against 
minor defendants. An order passed by the Committee 
in direct contravention of the section which confers 
upon it limited jurisdiction is not maintainable. The 
High Court, under its general powers of superinten- 
dence under S. 107, Government of India Act, as well 
as under its inherent powers, can interefere in order 
to set right the obvious errors committed by the 
panchayat. A I R (Vol 21) 1934 Lah 156 '. 35 P L R 
140 : 15 Lah 80 : 149 Ind Cas 1050/ 

PUNJAB VILLAGE PANCHAYAT ACT (11 of 

1939) 

S. 26. 

S. 26, Sch. 1 — Jurisdiction. 

Under S. 26 read with Sch. I, a Panchayat cannot 
take cognizance of any complaint for an offence of 
theft, it the accused has previously been fined for 
theft by any panchayat. 

Where a complaint of theft is made against A and 
B and A had previously been fined for theft by a 
panchayat, the panchayat has no jurisdiction to take 
cognizance of the complaint against A and his joint 
trial with B renders the whole trial bad in law ab 
initio. AIR (Vol 31) 1944 Lah 218 : 45 Cr L J 734 : 
214 Ind Cas 158 (DB). 

S. 36. , 

S. 36 — The sentences specified in S. 36 are in the 

alternative and consequently mutually exclusive. If 
the accused is sentenced to fine, he cannot be required 
to execute a bond in addition. AIB (Vol 31) 1944 Lah 
218 : 45 Cr L J 734 : 2L4 Ind Cas 158 (DB). 

g QQ 

Ss. 39 and 73— Order of Panchayat under Ch. IV 

—Revision. , , , , , .. c 

When the Panchayat which has the alternative ot 
proceeding against a person either on the executive 
side or on the judicial side decides to proceed against 
him on the executive side and passes an order under 
Ch. IV of the Panchayat Act, the only authority 
which is competent to revise that order is the Deputy 
Commissioner. The District Magistrate has no such 
power. AIR (Vol 34) 1947 Lah 298. 

S. 39— Magistrate basing his judgment on report 

of Assistant Panchayat Officer. 

The words “if satisfied” in S. 39 contemplate that 
the Magistrate himself should be satisfied and should 
not derive satisfaction from any other quarter. That 
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is why he is empowered even to direct a retrial if 
there is a failure of justice. 

I he case can even be sent to any other panchayat 

°L *° a re S ular P our ^ °f law subordinate to the 
olhcer concerned. I he action of the Magistrate 
under S. 39 in calling for a report from the Assistant 
Eanchayat Officer and basing his judgment on the 
report submitted by the Assistant Panchayat Officer 
i<, th re fore, illegal. AIR (Vol 31) 1944 Lah 218 : 45 
Cr L J 734 : 214 Ind Cas 158 (DB). 

Ss. 39, 63, 53 and 54 — Order under S. 39 not in 
consonance with law— Revision. 

If any special Court set up in the province does not 
conduct itself in accordance with the charter which 
creates it and acts in a manner not authorised by 
taw the High Court has jurisdiction toset the matter 
right even if its jurisdiction to interfere is excluded 
by the statute which sets up the special Courts. 
Section 561-A, Criminal P. C., makes it clear that 
this principle applies not only to a case of civil nature 
but also to criminal cases. 

A Magistrate acting under S. 39, Punjab Panchayat 
Act functions judicially and not administratively 
and this being so, its functions at once become open 

fvnl $i r ?yS2 n i a [“fiction Of the High Court. AIR 

153 (DB)! 9 ^ 218 ; 40 Cr L J 734 : 214 Ind Cas 

S. 55. 

S. 55 — Scope and effect of — Occurrence wit- 
nessed by members of Panchayat— Trial of case by 
1 anchayat — Conviction — Legality. 

s - 55 of the Punjab Panchayat Act, like S. 556, 

. ^ • Code, accords statutory recognition to the 
principle that a person cannot be judge of his own 
cause. The trial and conviction by a Magistrate of 
an accused in a case where the Magistrate is himself 
a witness is illegal. Although the Panchayat Act has 
constituted a separate tribunal for certain kinds of 
offences, that tribunal cannot appropriate to itself 
the role of an adjudicator and a witness. 

The Panchayat being a Court when acting in exer- 
cise of judicial powers conferred upon it by the Act, 
it cannot try a case which arises in respect of an 
occurrence which the members of the Panchayat 
have witnessed. If the Panchayat tries such a case, 
both the trial and the order of conviction are mani- 
festly illegal and must be set aside. 227 Ind Cas 185 : 
47 Cr L J 1017 : AIR (Vol 34) 1947 Lah 238. 

PUNJAB VILLAGE WATCHMEN RULES 

- Rr : 43 & 44 Proof of offence — Circumstances 

rendering information incumbent and headman’s 
omission to inform. 

To establish an offence under Rr. 25 and 32 against 
a viUage headman, it would be necessary to show 
that when a cognizable offence had been committed 
the village headman received information of its com- 
mission and there were certain circumstances existing 
which rendered it incumbent upon him to report to 
the police personally and he omitted to do so. 

It is not sufficient to support conviction to prove 
the bare facts that a cognizable offence had been 
committed and the chowkidars had come to know of 
such offence and had not reported. 110 Ind Cas 685 • 
10 Lah 219 : 11 A I Cr R 11 : 29 P L R 537 : 29 
Cr L J 749 : 1929 Cr C 82 : AIR (Vol 16) 1929 Lah 
520. 

PURAKUDI 

See Land Tenure. 

PURCHASER 

See (1) Civil P. C., O. 21, Rr. 93 and 94. 

(2) Contract Act, Ss. 69 and 70. 

(3) Sale of Goods Act. 

(4) T. P. Act, Ss. 54 and 55. 

(5) Vendor and Vendee. 


PUROHIT OFFICE 
See (1) Civil P. C., S. 9. 

(2) Hindu Law — Religious Office- 

(3) T. P. Act. S. 6. 

PUTRA BHAG AND PATNI BHAG 
See Hindu Law— Partition. 

PUTRA PAUTRADI 

See (1) Deed — Construction. 

(2) Hindu Law — Will. 

(3) Will— Construction. 

(4) Words and Phrases. 

PUTRAVAKASAM GIFT 

See Malabar Law. 

PUTRESHTI YAG 
See Hindu Law — Adoption. 

QUANTUM MERUIT 
See (l) Contract Act, Ss. 69, 70 and 73- 
(2) Vendor and Vendee. 

quarries 

See (1) Landlord and tenant — Mines. 

(2) Lease. 

(3) Mines and minerals. 

QUASHING PROCEEDINGS 
See Criminal P. C., S. 439. 

QUASI EXECUTOR 

See (1) Succession Act, S. 303. 

(2) Trust — Trustee de son tort. 

(3) Will— Executor. 

QUASI JUDICIAL ORDER 

See Specific Relief Act, S. 45. 

QUEEN’S REMEMBANCER’S ACT (1859). (22 & 
23 Viet. Ch. 21). 7 

S. 26. 

: s - 26— The phraseology of S. 122, Civil P. C.. is 

in no way analogous to that of S. 26, Queen’s Remem- 
brancer s Act. It is much wider. AIR (Vol 29) 1942 

Lah 2°1 : 44 P L R 253 : ILR (1943) Lah 569 : 201 
Ind Cas 667 (DB), 

QUESTION OF FACT AND LAW 
See (l) Civil P. C., Ss. 100, 110 and 115. 

(2) Income-tax Act, S. 66. 

(3) Privy Council. 

QUESTION OF LAW 

See C. P. C., Ss. 100, 110. 

QUESTION OF LAW OR FACT 

See (1) C. P. Code, Ss. 100, 110. 

(2) Income-tax Act, S. 66. 

(3) Privy Council. 

QUESTION OF LAW— SUBSTANTIAL 
See Civil P. C., S. 110. 

QUESTION OF TITLE 
See (1) Civil P. C., S. 9. 

(2) Criminal P. C., S. 145. 

(3) Provincial Small Cause Courts Act. S. 23. 
QUETTA. 

—Quetta is a part of the State of Khan of Qalat 
who is a foreign or Indian Prince within the mean- 
ing ot S. 3 LI of the Government of India Act, 1935. 
and is situated within the territory of a foreign 
rrince or State and not within tribal areas AIR 
(Vol 29) 1942 Pesh 49: 201 Ind Cas 610(DB) 

Quetta is not a part of British India as defined 

in S. 3, General Clauses Act. AIR (Vol 21) 1934 Sind 
123: 28 SLR 54: 155 Ind Cas 677 (DB>. 


REGULATION, 


QUINQUENNIAL REGISTER 
(Beng. Reg. 4S of 1793). 

Miscalculations in returns. 

If in fact, the boundaries are proved to include an 
area for greater than that referred to in the returns 
such miscalculation or misrepresentation cannot de- 
feat the title to the estate. AIR (Vol 8) 1921 Cal 
687 : 34 CLJ 141: 65 Ind Cas 866 (DB). 
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HOI 

QUORUM 

| See (1) Club. 

(2) Companies Act, S. 79. 

(3) Company — Meeting. 

QUO WARRANTO. 

Writ of. 

See Specific Relief Act, S. 45. 

RACE. 

See Hindu Law — Applicability. 

RACES. 

See (l) Civil P. C., S. 9 — Special Tribunal. 

(2) Club. 

(3) Racing. 

RACING. 

See also Club. 

Racing Club — Royal Western India Turf Club 

Rules, Rr. 103, 180— “Misconduct” in R.I03 is not res- 
tricted to offences under R. ISO — Misconduct suffi- 
cient for withdrawing licence of trainer explained. 

There is nothing which restricts the word “mis- 
conduct” in R. 103 to the specific offences defined in 
R. 180; the word is very general, and has purposely 
been left very general. Hence the stewards are 
within their right in withdrawing the licence of a 
trainer, charged with any conduct which reasonable 
men might regard as misconduct in a trainer, provi- 
ded they honestly entertain the opinion, and arrive 
at it in a proper way, that he was guilty of that 
conduct and that it is “misconduct” in connection 
with racing. AIR (Vol 33) 1946 Bom. 88: 47 Bom. 
LR 916. 

Racing club — Suit for damages against stewards. 

Where a racing club is incorporated, a suit for 
damages against stewards in respect of the alleged 
wrong done by the committee is maintainable. 
Stewards must be considered to be agents of the 
committee for such a purpose. AIR (Vol 33) 1946 
Bom. 88: 47 Bom. LR 916. 

Jurisdiction of Civil Courts — Registration of 

horses— Implied assurance — Dispute— Decision by 
stewards— Civil Courts, interference by. 

By registering horses, the Club gives an implied 
assurance to the horse-owners that their horses will 
be allowed to enter for the races conducted by the 
Turf Club unless their entries are refused or can- 
celled by the stewards, further, if the matter in 
dispute between the horse-owner and the Club is 
within the jurisdiction of stewards, and they give 
the person against whom action is intended to be 
taken, a fair opportunity of answering the charges 
made against him, it is not open to the Civil Courts 
to sit in judgment on the orders passed by the 
, stewards. It is, however, for the Civil Courts to 
determine whether a certain matter in dispute is 
within the jurisdiction of the stewards, and if so, 
whether they have acted in accordance with the ele- 
mentary principles of natural justice and fair play. 
The jurisdiction of Civil Courts can only be exercised 
within these narrow limits. AIR (Vol 32) 1945 Sind 
21: ILR (1944) Kar. 364: 218 Ind Cas 385. 

Turf Club — Registration of horses— Effect of. 

Horses are registered for specified purposes, that is, 
that they would become eligible to enter races. 
\ Various expenses are incurred by the owner in order to 
I acquire this eligibility. Therefore, by registering the 
horses, the Turf Club gives an implied assurance to 
the owner that his registered horses will be allowed 
to run in races unless their entries are refused by the 
Stewards of the Club. AIR (Vol 29) 1942 Lah 179: 
44 PLR 236: 201 Ind Cas 619. 

RAILWAY. 

See (1) Carriers. 

H (2) Civil P. C. S., 80. 

S Contract Act, Ss. 151, 152, 161. 

Land Acquisition Act, S. 4. 

Master and Servant. 


(6) Railways Act. 

(7) Tort — (a) Negligence. 

(b) Secretary of State 

RAILWAY COMPANY 

— Coaching Tariff Rules. 

See Railways Act (1890), S. 47. 

RAILWAY RECEIPT 

See (1) Contract Act, Ss. 107 and 178. 

(2) Railways Act. 

RAILWAYS ACT (9 of 1890) 

— S. 3. 

S. 3 (4) — “Railway” — Backwater, whether rail- 
way. 

Where there is a general contract between a Rail- 
way Company and a Canal Company by which a 
work of carrying boats on the backwater is done by 
the Canal Company, it cannot be said that the back- 
water is a railway within meaning of S. 3 (4) (d) of 
the Act. All! (Vol 18) 1931 Mad 115: 1930 MWN 
816: 130 Ind Cas 658. 

S. 3 (4) — Railway — “Staff quarters”. 

Staff quarters or any building of a residential 
character cannot be deemed to be part of a railway, 
and the fact that the place happens to be between 
two lines makes no difference if the lines by them- 
selves are so quite apart that there can be even 
private lands between the lines. AIR (Vol 14) 1927 
All 646 : 25 ALJ 710 : 8 A1 Cr. R. 181: 28 Cr LJ 
648: 103 Ind Cas 104. 

S. 3 (4)— “Railway”— Staff-quarters — Whether 

railway. 

Staff-quarters for residence are not part of Railway 
within S. 3 (4). AIR (Vol 1) 1914 Mad 196: (1914) 
MWN 124: 15 Cr LJ 225: 23 Ind Cas 177 (DB). 

S. 3 (4) and (5) — “Railway” and “Railway 

Company” — Meaning — New plea. 

“Railway” includes all ferries, ships, etc., used on 
inland waters for the purposes of the traffic of a 
Railway and belonging to or .hired by the authority 
administering the Railway; hence a navigation 
company which undertakes to convey goods des- 
patched by Railway to other places is also a “Rail- 
way.” 

A plea that the deft. Company is not a Railway 
Company within the meaning of the Act cannot 
be raised for the first time on appeal. 233 PLR 
1912: 111 PR 1912: 224 PWR 1912: 15 Ind Cas 
12 (DB). 

S. 3 (4)— “Railway” — Meaning. 

“Railway” includes “all stations, offices, ware- 
houses, etc , constructed for the purpose or in con- 
nection with a Railway Company.” 116 PLR 1911: 36 
PR 1911 : 102 PWR 1911: 9 Ind Cas 1011 (DB). 

S- 3 (6) — “Railway Administration” — Prose- 
cution of Manager of State Railway in representa- 
tive capacity for offence under S. 14, Bengal Act 
(1 of 1893), if misconceived— Applicability of S. 197, 
Criminal P. C., and S. 270, Government of India 
Act, 1935. 

Section 3 (6) means that the manager of a State 
Railway will represent that railway to the same 
extent as the company represents a railway adminis- 
tered by that company. It would, therefore, follow 
that, as in suitable cases it would be possible to 
prosecute a railway company, it would also be legal 
to prosecute a manager as representing a railway 
administered by the Government. 

Hence, the prosecution of the manager of the State 
Railway in a representative capacity for any offence 
under S. 14 of Bengal Licensed Warehouse and Fire 
Brigade Act, cannot be said to be misconceived by 
reason merely of the form of the complaint. Section 
197, Criminal P. C., and S. 270, Government of 
India Act, have no application to such a case. AIR 
(Vol 28) 1941 Cal 319: ILR (1941) 1 Cal 345: 45 
CWN 347: 42 Cr LJ 855: 196 Ind Cas 394. 
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S. 3 (6)— ‘‘Railway administration” — Civil P. C. 

'Act 5 of 1908), S. 80 — Suit against State Railway — 
Notice under S. 80 — Necessity of. 

A suit cannot be instituted against a Railway Ad- 
ministration which is owned by the Govt, without 
giving a notice under S. 80, Civil P. C. A notice 
served on the Manager of the Railway Administra- 
tion under the Railways Act is insufficient. AIR 
(Vol 18) 1931 Pat 393: 12 PLT 68 L: 135 Ind Cas 98 
(DB). 

S. 3 (6) — “Railway Administration” — Scope — 

Agent of a railway is not viewed as an agent hut a 
principal and the maxim delegatus non potest dele- 
gare does not apply in his case — Maxims — Delegatus 
non potest delegare and notice to agent’s nominee 
is notice to agent. 

1 he maxim delegatus non potest delegare lays 
down the general rule that when a principal has 
entrusted a power or duty to an agent, the latter 
cannot delegate that power or duty to another person. 
But the law enacted by S. 77 read with S. 3 sub-s. 
(6) ot the Indian Railways Act views the Agent of a 
railway as n principal and not as a delegate; and the 
maxim which prohibits, subject to certain exceptions, 
a delegation by a delegate, in other words, a second 
delegation, cannot be invoked for the purpose of 
preventing the principal himself from delegating 
his power. 

1 he doctrine is well recognized that whatever 
a person has power to do himself he may do by 
means of an agent, qui facit per allum facit per se. 
Moreover, the maxim has a very limited application 
even to a delegate or agent. It applies only when the 
delegation involves a trust or a discretion in the 
agent for the exercise of which he is selected. 

It applies only to acts which the delegate has 
expressly or impliedly undertaken to perform per- 
sonally, but it does not apply to acts for which in the 
ordinary course of business a sub-agent may or must 
be employed. AIR (Vol 13) 1926 Lah 253: 7 Lah 238: 
8 LLJ 200: 27 PLR 356: 95 Ind Cas 803 (FB). 

“ — Ss. 3 (6) and 140 — ‘‘Railway Administration*’ — 
Connotation. 

The connotation of the words, “Railway Adminis- 
tration” in S. 3 of the Act is not in any way cut 
down by S. 140 of the Act. AIR (Vol 4) 1917 Cal 
840: 44 Cal 16: 23 CLJ 547: 31 Jnd Cas 130 (DB). 

8s. 3 (6), 77, 140 — “Railway administration*' — 

Notification of claim for refund as condition prece- 
dent to suit — To whom such notification must be 

.given. 

Where the plaintiff sued a Railway Company for 
r ^ c °ve r y of money alleged to have been taken by 
the defendant as freight upon certain goods in excess 
ol what was legally due, and before filing the suit 
gave notice of her claim for a refund to the General 
Tramc Manager. It was held, that this was not a 
compliance with the provisions of the Indian Rail- 
ways Act, and the suit could not be maintained. 
1906 AWN 101: 3 ALJ 329 : 28 A 552 (553) (DB). 

— — • “S. 3 (7) — “Railway servant*’ — Cabinman, if 
railway servant. 

A cabinman is a railway servant within the mean- 
ing of S. 3 (7). AIR (Vol 28) 1941 Sind 117: 42 Cr LJ 
786: 195 Ind Cas 833 (DB). 

S. 3 (7) — “Railway servant’* — ‘Employed,’ mean- 
ing of — Person contracting with Railway to per- 
form service on its behalf — Whether ‘employed’ by 
the Railway. 

The word “employed” is freely used to denote the 
relationship between a person who wants a work 
done and an independent contractor, whom he gets 
to do it for him and in a very large proportion of the 
cases, in which a person contracts with the Railway 
to perform certain service on its behalf, he can be 


said to be employed by the Railway to do that 
servioe and so comes within the definition of S. 3 (7) 
of the Railways Act. The case of a person who, in 
pursuance of an agreement between himself and a 
Railway Administration by which he used certain 
premises belonging to the Administration to provide 
meals for passengers by that Railway, is one of these 
cases. AIR (Vol 24) 1937 Lah 547 : 38 Cr L J 793 : 
169 Ind Cas 649. 

— — S.i3 (7) — “Railway servant.” 

“Service of a railway” is not limited to the actual 
running of the trains. AIR (Vol 11) 1924 Rang 373 : 
3 Bur LJ 147 : 26 Cr LJ 190 : 83 Ind Cas 894. 

S. 3 (7)— ‘‘Railway servant.” 

A person employed by one authorised by a Railway 
Company to act on their behalf is a Railway servant. 
AIR (Vol 11) 1924 Rang 373 : 3 Bur LJ 147 : 28 Cr 
L J 190 : 83 Ind Cas 894. 

S. 3 (7) — “Railway servant-” 

One who is engaged by a Railway to pass sleepers 
and who is paid by results partly by the Railway 
and partly by the contractor is a Railway servant. 
AIR (Vol 11) 1924 Rang 373 : 3 Bur L J 147 : 26 Cr 
LJ 190 : 83 Ind Cas 894. 

S. 3 (11) — Traffic. 

Traffic does not include person going to a Railway 
station to see a friend off. 116 PLR 1911 : 36 PR 
1911 : 102 PWR 1911 : 9 Ind Cas 1011 (DB). 

Ss. 3 (14), 41 — “Terminals” — Transhipment 

charges, nature of — Suit — Jurisdiction of Civil 
Court. 

Transhipment charges, though designated by a 
special name, come within the general definition of 
‘terminals’ in S. 3 (14), and can only be levied as 
such and a Civil Court has, therefore, no jurisdiction 
to entertain a suit relating to such charges. In India, 
there Is no distinction between ‘service terminal’ and 
‘station terminals.’ AIR (Vol 19) 1932 Nag 53 : 28 
NLR 27 : 137 Ind Cas 159. 

S. 7. 

S. 7— Railway, whether can be legally prosecut- 

ed under S. 14 of Bengal Act for using unlicensed 
warehouse. 

The Railways Act is a Central Act and, in a matter 
of erecting warehouses, the Local Legislature has no 
authority to enact provisions relating to railways 
which are inconsistent with those of Central Act. It 
is not, therefore, incumbent on the railway to take 
out a license for their warehouse under the Bengal 
Licensed Warehouse and Fire Brigade Act and the 
Railway cannot he legally prosecuted under S. 14 of 
the Bengal Act for using unlicensed warehouses even 
if these warehouses were being used for the purpose 
of storing customers’ goods in connection with the 
ordinary course of the Railway’s business. AIR (Vol 
28) 1941 Cal 319 : 45 CWN 347 : ILR (1941) 1 Cal 
345 : 42 Cr L J 855 : 196 Ind Cas 394. 

__ s 7— Level crossing— Closing of, if justifiable. 

Railway Company can close the level crossing and 
open a new one at any point lower down the line. 
AIR (Vol 7) 1920 Bom 155 : 22 Bom LR 822 : 57 Ind 
Cas 601 (DB). 

Ss. 7, 10 and 11 — Level crossing — Public street — 

Street vested in Municipality — Sanction of Govern- 
ment. 

The respondent Railway Co., constructed a line of 
railway across a public street vested bv statute in the 
appellant Municipal Corporation without obtaining 
the consent of the latter and without taking proceed- 
ings under the Land Acquisition Act for the acquisi- 
tion of the highway. 

Held, that the provisions of the Land Acquisition 
Act did not cut down the power of the Railway 
Company under S. 7 of the Railways Act, to carry a 
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line of railway across a public street, subject to the 
control of the Governor-General in Council, that the 
construction of the railway line across the street was 
not an acquisition of immoveable property within 
S. 7 and that the Railway Company had power to 
lay the railway lines under S. 7 without obtaining 
the consent of the appellant Municipality. AIR (Vol 
3) 1916 P C 3 : 41 Rom 291 : 21 MLT 1 : 19 Bom L R 
48 : 15 ALJ 63 : (1917) MVVN 83 : 21 C W N 447 : 

25 CLJ 209 : 43 IA 310 : 38 Ind Cas 923. 

[On appeal from AIR (Vol 1) 1914 Bom 104 : 38 
Bom 565: 23 Ind Cas 765 (DB).] 

— — -S. 7 — Laying line across Municipal street — “Not- 
withstanding anything in any other enactment*' etc. 
The words “Notwithstanding anything in any 

other enactment ” in S. 7 empower a Railway 

Co. to do certain acts specified in it, regardless of 
provisions in other enactments so that a Railway 
Co., desiring to lay a line across a Municipal street, 
need not proceed under Land Acquisition Act, nor 
obtain permission under S. 293 of the City of Bom- 
bay Municipal Act. AIR (Vol 1) 1914 Born 104 : 38 
Bom 565 : 16 Bom L R 104 : 23 Ind Cas 765 (DB). 

[On appeal AIR (Vol 3) 1916 P C 3 : 41 Bom 291 : 
38 Ind Cas 923.] 

S. 7 — Storage of sleepers. 

Where it was found that it was necessary for the 
convenient making, maintaining, altering or repair, 
ing Railway that the Railway Co., should be at 
liberty to store Railway sleepers on a certain premi- 
ses within Bombay Municipality- 

Held, that the statutory powers given by S. 7 pre- 
cludes the necessity of obtaining a license from the 
Municipal Commissioner, Bombay City. That section 
provides for an undivided and exclusive control of 
Railway Administration by the Supreme Government. 
(1910)34 Bom 252 : 11 Bom L R 1181 : 10 Cr LJ 543: 

4 Ind Cas 281 (DB). 

S. 7 — City of Bombay Municipal Act (Bombay 

Act (III of 1882), S. 394 — Railway Company storing 
sleepers on their premises— License from the Muni- 
cipal Commissioners for the use of premises not 
necessary. 

The G. I. P. Railway Company used certain plots 
of land in Bombay for the purpose of storting sleepers 
(timber) for the use of their line. In the Presidency 
Magistrate's Court the agent of the Company was 
charged, under S. 94 (1) (d) of the City of Bombay 
Municipal Act with having used the plots for storing 
timber without a license from the Municipal Com- 
missioners. 

Held (1) that no licence was necessary, as S. 7 (1) 
of the Indian Railways Act enabled the Railway 
Company to do all acts necessary, for making, main- 
taining, altering or repairing and using the Railway 
notwithstanding anything in any other enactments 
for the time being in force. 

(2) That the storing of sleepers was necessary for 
the maintenance, repairing, etc. of the Railway line. 

(3) That under Sub-s. (2) to S. 7 the exclusive con- 
trol of the Railway administration was vested in the 
Governor-General in Council, and if the Company 
was exercising its statutory powers in a manner incon- 
sistent with the health of the inhabitants of Bombay 
or the safety of property therein, it was open to the 
Municipal Commissioners to make a representation 
to that effect to the Governor-General in Council. 
<1909) 11 Bom L R 1181: 34 Bom 252 (258, 259) (DB). 

Ss. 7 , 10, 11 — Construction and maintenance of 

works — Compensation for damage caused by Rail- 

way works Suit to enforce construction of a chan- 

nel to irrigate land— Maintainability. 

Plaintiff alleged that the execution of certain works 
by a Railway Company interfered with his right to 
the flow of water to his land, and sued to enforce 
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construction of a channel to irrigate his land. He did 
not allege that the Company exceeded its power. 

Held, that he had no cause of action. The effect of 
S. II is that the opinion of the executive, with refer- 
ence to the sufficiency of accommodation works, is 
final. (1901) 25 Mad 632 (633, 63 4) (DB). 

S. 7 (1)— Watercourse — Natural navigable stream 

Portion of bed of stream vested in some person — 

Rights of. 

A portion of the bed of a natural navigable stream 
which flows through lands ol many owners is not and 
cannot be the private property of the person in whom 
that portion of the bed of the stream is vested (by l lie 
proceedings under the Land Acquisition Act). He 
has, therefore, no right to cut the embankment and 
divert the water of the khal in such a way as to 
interfere with the natural rights of other persons in 
the stream. A l R (Vol 30) 1943 Cal 128 : 47 C W N 
130 : 76 C L J 67 : I L R (1943) 1 Cal 172 : 206 Ind 
Cas 84 (DB). 

S. 7 (1) (f) — Test to see whether acts arc au- 
thorised — Interference by Court — Construction 
of channel, held not authorised. 

Under S.7 (1) (f), the railway oompany can execute 
only those works which are reasonably necessary for 
the authorised purposes. The fact that certain works 
will effect a saving of expense to the company is not 
sufficient to constitute such necessity; but the Court 
does not, as a rule, interfere with a company in the 
bona fide exercise of its discretion to execute 
authorised works, on the ground merely that other 
equally authorised works would be less inconvenient 
or cause less damage to individuals. [Construction of 
channel bv railway company, held not authorised 
within S. 7 (1) (f)]. A 1 R (Vol 30) 1943 Cal 128 : 47 
C W N 130 : 76 C L J 67 : I L R (1943) 1 Cal 172 : 
206 Ind Cas 84 (DB). 

S. 10. 

S. 10 Sub-s. (2)— Suit for compensation — Land 

acquisition for constructing a bridge. 

A suit for damages for permanant injury to 5 ferry 
caused by acquisition under Land Acquisition Act, by 
irregularities committed in notice under S. 9 of the 
Land Acquisition Act, is maintainable in Civil Court, 
notwithstanding an award has been made by the 
Deputy Collector not allowing any compensation for 
the ferry. S. 10 (2) of the Railways Act does not bar 
such a suit when the collector refuses to adjudicate 
upon the claim put forward by the owner. (1907) 5 
CLJ 069:11 C W N 356:34 Cal 470 (483-485) (DB). 

S. II. 

Ss. II (3) (b) and 12 — Applicability — Railway 

company constructing culvert under railway line as 
accommodation -work to take off overflow water 
from a tank within municipal limits -Culvert found 
subsequently insufficient to take off the entire water 

Requisition by Provincial Government to Railway 

company to enlarge the culvert as a further or addi- 
tional accommodation work — Legality — Work done 
by Railway company under protest and without pre- 
judice to its claim to be repaid its cost cither by 
Government or Municipality — Right of Railway to 
recover by suit the cost from the Municipality— Con- 
tract Act (IX of 1872), S. 70— Applicability. 

In 1902 when a branch line was constructed the 
Railway company provided a culvert over a channel 
as an accommodation work under S. 11 (1) (b) of the 
Railways Act to take off the surplus water of a tank 
and the storm and sewage water of several municipal 
drains which ran into the channel. Both the channel 
and culverts and the adjoining lands were within the 
municipal limits of the town of Madura. 

In 1930-38 it was found that the culvert was unable 
to discharge the suDrlus water and the surrounding 
areas were flooded. On a representation by the 
Municipality, the Provincial Governmeat of Madras 
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purporting to act in exercise of the special powers 
vested in them under S. 11 (3) (b) of the Railways 
Act issued a requisition to the Railway company to 
enlarge the culvert at its own cost as a further or 
additional accommodation work. 

The Railway company always denied its liability 
and protested that the requisition was illegal and 
ultra vires, but 'nevertheless carried out the work 
without prejudice to its claim to be repaid the cost 
either by the Provincial Government or by the Muni- 
cipality or by both. 

But both the Government and the Municipality 
repudiated all liability for such expense. In a suit by 
the Railway company to recover the cost from the 
Municipality on the ground that the requisition of 
the Government was ultra vires and that the com- 
pany was entitled to recover the cost from the 
Municipality by reason of the provisions of S. 70 of 
the Contract Act. 

Held, the obligation imposed upon the Railway 
company by S. II (l) of the Act is to be measured 
by the conditions existing at the time of the making 
of the branch line in 1902. It cannot be said the 
enlargement of the culvert was a work which was as 
necessary in 1902 as it was in 1938 because it is only 
the growth of the city of Madura that made the 
enlargement necessary. Hence, the Provincial Govern- 
ment had no power to issue the requisition in 
question. 

But the Railway company cannot succeed in the 
suit for the reason, that though the work was lawfully 
done and it was not intended to be done gratuitously, 
it cannot, in the circumstances, be said that it was 
done for the Municipality or that the Municipality 
enjoys the benefit of it within the meaning of S. 70 
of the Contract Act. A I R (Vol 36) 1949 P C 39 : 75 

1 A 213 : I L R (1949) Mad 529 : 53 C VV N 294 : 51 
Bom L R 927 : 62 L W 912 : 1948 A L J 462 : (1948) 

2 M L J 546. 

— — S. 11 (3) (b) — Accommodation work within Muni- 
cipal limits — Liability of Municipality for costs — 
Contrrftt Act, S. 70. 

Where a railway administration, in pursuance of 
the Govt, orders under S. 11 (3) (b), widens a culvert 
to take out the overflowing water of a tank situated 
in a Municipal area, at its own costs, a suit by the 
railway administration against the Municipality for 
the recovery of the costs is not maintainable. Sec- 
tion 70, Contract Act has no application, because the 
work was done under the Govt, orders for the benefit 
of Drivate owners of property in the neighbourhood 
ana not for the benefit of the Municipalitv. AIR 
(Vol 32) 1945 Mad 427 : 58 L W 338 : (1945)' 2 M L I 
155 : 1945 M W N 441 (DB). 

S. 11 (3) (b) — Scope — Accommodation work — 

Order under — English rule. 

Section 11 (3) (b) gives power to the Govt, to re- 
quire an additional accommodation work to be car- 
ried out by the railway administration at any time at 
the cost of the railway administration, even if many 
years have elapsed since the construction of the 
railway. In this respect, the English Law differs 
from the law in British India and therefore, the rule 
laid down in English cases that the Railway Company 
cannot be required to make works beyond what is 
necessary at the time of the construction of the 
railway has no application to S. 11 (3) (b). AIR 
(Vol 32) 1945 Mad 427 : 58 L W 338 : (1945) 2 M L J 
155 : 1945 M W N 441 (DB). 

S. 12. 

S. 12 — Scope and applicability. 

Section 12 applies when an owner or occupier of 
land affected by a railway asks lor further accom- 
modation works to be carried out or if the Provincial 
Govt, or a local authority desires to construct a public 
road or other work across, under or over a railway. It 


408 

• 

has no application where the work is carried on 
pursuance of Govt, orders under S. 11 (3) (b) of the 
Act to widen the existing culvert to take out the 
overflowing water from a tank situated in municipal 
area. A I R (Vol 32) 1945 Mad 427 : 58 L W 338 : 
(1945) 2 M L J 155 : 1945 M VV N 441 (DB). 

S. 13. 

S. 13 — .Duty to cut grass from Railway track — 

Dry grass in vicinity catching fire from engine 
sparks — Contributory negligence. 

There is obviously no statutory duty on a Railway 
Company to cut all grass from the railway track ana 
to see that at no place any grass grows or that any 
dry grass is allowed to remain there. At the same 
time, this may be a reasonable precaution which a 
Railway Company should take. So far as damage 
caused by sparks emitted from the funnel of an 
engine is concerned, proof of negligence would 
depend on the defective nature of the contrivance 
used to prevent the emission of sparks. 

So far as fire caused to dry grass growing on or 
near t He railway track is concerned, the damage may 
be caused by the ignition of such grass by live 
cinders falling from the engine. It is for the Court 
to decide whether dry grass has been allowed to 
remain on the railway track so close to the rails and 
so high in stature as to amount to negligence on the 
part of the Railway Company. 

Where the plaintiff, fully knowing the danger from 
the engine sparks, allows the dry grass of hiram to 
remain near the railway line and this is allowed to 
grow due to the non-feasance of the Railway Com- 
pany and the fire occurs, the plaintiff is guilty of con- 
tributory negligence. AIR (Vol 22) 1935 All 669 : 155 
Ind Cas 631, Reversed. A I R (Vol 23) 1936 All 771 : 
1936 A L J 262 : 1936 A VV R 301 : 58 A 771 : 165 
Ind Cas 882 (DB). 

S. 13 — Precautions mentioned, whether ex- 
haustive — Negligence on part of Railway depends on 
circumstances. 

Under S. 13, the Governor-General in Council is 
authorised to require certain precautions to be taken. 
But the enumeration of the precautions mentioned in 
S. 13 is not in any way exhaustive, for instance, de- 
fects in the contrivance of an engine are not mention- 
ed therein and it cannot be urged that such a defect 
would not make the Railway Company liable. 

Each case must depend on its own circumstances 
and the Court has to decide on the evidence before 
it whether there has been negligence to such an 
extent as to make the company liable. AIR (Vol 23) 
1936 A11771 : 1936 ALT 262: 1936 A W R 301: 58 A 
771 : 165 Ind Cas 882 (DB). 

S. 16. 

S. 16 — Nuisance to public. 

Where there is no restriction imposed on the Rail- 
way Company as regards their right to use locomo- 
tives only at scheduled times or at a particular speed, 
whatever nuisance or inconvenience may be caused to 
the public in general it cannot be regarded as a viola- 
tion of any duty which the company owe to them or 
as amounting to any negligence which may form a 
ground of action so far as they are concerned. AIR 
(Vol 15) 1928 Cal 504 : 108 Ind Cas 37 : 48 C L J 45. 
S - 41< 

- S. 41 — Jurisdiction of Civil Court to investigate 

into Railway Company's liability created by statute. 

Chapter V of the Railways Act provides the detai- 
led remedies under Ss. 72 to 82. Chapter V of the Act 
gives a particular remedy against the Railway Com- 
pany for a liability created by the statute itself and 
S. 41 excludes the jurisdiction of the Civil Court. It is 
to be inferred that the litigant is confined to this 
remedy which has been specially provided. AIR 
(Vol 26) 1939 Nag 141 : 1939 NLJ 124 : 185 Ind Cas 
241. 
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S. 41— Transhipment charges — Suit — Jurisdic- 

;ion. 

Transhipment charges are terminals within mean- 
ing of S. 3 (.14) and not toll for using a ferry under 
S. 51 (f) and Civil Court has no jurisdiction to enter- 
tain a suit relating to such charges. AIR (Vol 19) 
1932 Nag 53 : 28 NLR 27 : 137 lnd Cas 159. 

S. 41 — Accused charged under S. 109 (1) — De- 
fence if contravention of Chap. V. 

A person accused of an offence under Railways Act 
(S. 109 (1) ) can allege a contravention of the provi- 
sions of Chap. V by Railway Administration in his 
defence since he cannot be said to have taken 
proceedings thereby. AIR (Vol 9) 1922 Mad 35 : 45 
Mad 215 : 23 Cr L Jour 296 (DB) ; See also A I R 
(Vol 10) 1923 Bom 1 : 47 Bom 465 : 24 Cr L Jour 297 
(DB). 


S. 41 — Reservation of compartment for particu- 
lar class. 

S. 42 deals not only with goods traffic and the rates 
charged to traders but also with the traffic by the 
carriage of human beings, and therefore under S. 41 
the question as to the legality of the reservation of a 
compartment for a certain class of passengers is out- 
side the scope of the jurisdiction of the civil Courts. 
42 All. 327, Diss. from. AIR (Vol 8) 1921 Bom 73 : 
45 Bom 1324 : 23 Bom L R 809 : 62 lnd Cas 1004 
(DB). 


i. 41 — Undue or unreasonable preference— Ordi- 
nary Court, if could consider. 

Ordinary Courts cannot in view of the provisions of 
Ss. 26 to 41 of Chapter V of the Railways Act, consider 
whether there has been any undue or unreasonable 
preference within S. 42 of that Act. (1913) 7 SLR 42: 
21 lnd Cas 499 (DB). 

S. 42. . f - 

S. 42— Carrying at railway risk— Option of the 

railway. 

Under S. 42 the railway are bound according to 
their powers to afford reasonable facilities, but that 
cannot be construed as imposing on them the duty to 
take any particular class of goods at railway risk, if 
they do not think Gt to do so. AIR (Vol 14) 1927 Bom 
468 : 29 Bom L R 944 : 104 lnd Cas 773 (DB). 


S. 42— Resevation of compartment for particular 

class— Undue preference — General power of Com- 
pany to regulate traffic. 

In particular circumstances the reservation of a 
compartment lor a class of passengers or intending 
passengers without remuneration may amount to 
undue preference within the meaning of S. 42 (2) of 
the Railways Act. Traffic includes not only carriage 
of goods only but of passengers also. 

The departmental rule enabling the Company to 
reserve a compartment for a class of ordinary passen- 
gers may be a violation of the term of S. 42 (2) in 
certain circumstances but the Company has a general 
power to regulate its traffic and arrange for the accom- 
modation and convenience of its passengers so long as 
it does not bring itself within that section. 

A Railway Company has an absolute right to regu- 
late its own traffic in its own way, its own interest 
being the best security that its strict legal right to do 
so will not be abused so long as it does not contra- 
vene any express provision of the law. AIR (Vol 11) 
1924 Cal 687: 51 Cal 168 : 28 CWN 388: 39 CLJ 107: 
25 Cr L J 1012 : 81 lnd Cas 788 (DB). 

S. 42 -Undue preference— Onus of proof. 

The railway is entitled to reserve accommodation 
for a particular class of persons without showing un- 
due preference. The onus of proving undue prefer- 
ence is on the person who asserts it. It is a question 
of fact whether there has been undue preference. 

Per Shah, Ag. C. J. A penal provision ought to 
be strictly construed and it is for the prosecution to 


make out that the compartment could he legally 
reserved in the manner it was reserved on the occa- 
sion. A reservation of this kind is apt to involve a 
transgression of the limitation laid down in S. 42 (2). 
AIR (Vol 10) 1923 Rom 1 : 25 Bom L R 26 : 24 Cr L J 
297 : 47 Bom 465 : 72 lnd Cas 25. 

S. 42 — Reservation — Legality — Authority to 

reserve. 

A Railway Company can legally reserve a compart- 
ment lor the use of Europeans and Anglo Indians 
only. 

Per Ayling, Officiating Chief Justice and Oldfield, 
J. (Krishnan, J., dissenting). — A person who is not 
a European or Anglo-Indian commits an offence under 
S. 109 (0 by entering and persisting in remaining in 
a 3rd class compartment to which a card has been 
attached purporting, over the signature of a Senior 
Ticket Examiner, to reserve it for Europeans and 
Anglo Indians. 

Per Officiating, C. J — There is nothing in any of 
the rules of the Traffic Woiking Orders indicating 
that a compartment can only be legally reserved by a 
label or notice signed or initialled, since the direction 
in the Rule 172- A to the effect that a station master 
should label a carriage or compartment does not 
necessarily imply that he must do so with his own 
hands or himself sign the label. 

Per Oldfield, J.— The expression “traffic” in section 
42 (2) is not confined to conveyance of animals and 
goods and fixing the charges thereof. 

Per Krishnan, J Where the label was in the car- 

riage door and was not the usually printed label 
signed or initialled by the station master, the com- 
partment is not reserved. 

Per Officiating C. J. and Oldfield, J. — The term 
“passenger” in section 109 (1) is not restricted to a 
person who actually enters a railway carriage for the 
purpose of travelling but also includes possible pas- 
sengers, who mav join at any later station. The object 
and the result of making rules under S. 47. Cl. (1) 
with the sanction of the Governor-General in Coun- 
cil are only to make their breach an offence punish- 
able by the Courts. 

The Traffic Working Orders are not such rules. The 
reservation of a compartment lor Europeans and 
Anglo-Indians or for any class of passengers is not an 
undue or unreasonable preference in favour of a parti- 
cular d-scription of traffic within S. 42, Cl. 4. AIR 
(Vol 9) 1922 Mad 35 : 45 Mad 215 : 42 MLJ 21 : 1922 
MWN 34 : 30 MLT 134 : 15 MLW 207 : 23 Cr L J 
296 : 66 lnd Cas 520 (EB). 

Ss. 42, 45, 47 and 109— Reservation of seals — 

Legality of — Breach of the rules -Offence. 

A by-law or rule providing for special accommoda- 
tion or for the special convenience of a particular in- 
dividual or of a particular class of individuals and for 
general convenience of the travelling public is legal 
under S. 47 of the Railway* Act. 

The ‘‘preference” forbidden by Ss. 42 and 43 refers 
to goods traffic and rates charged upon traders and 
does not apply to passengers. A person who enters a 
compartment of a Railway carriage reserved by a 
Railway Co., for the use of passengers of a particular 
class to which he does not belong and refuses to leave 
when required to do so by a Railway servant, is liable 
to penalty under S. 109 of the Railways Act. AIR 
(Vol 7) 1920 All 106 : 42 All 327 : 2 UPLR (All.) 65 : 
21 Cr L J 294 : 18 ALJ 254 : 55 lnd Cas 342 (DB.) 

S- 45. 

S. 43— Transhipment— Charges. 

The Railways Act makes no distinction between 
terminal charges and transhipment charges but tran- 
shipment charges are not allowed by the resolution 
of the Governor-General-in-Council and must be 
considered terminals. AIR (Vol 19) 1932 Nag 53 : 28 
Nag L R 27. 
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S. 47. 

1. Meaning of terms. 

2. Powers of Railway Company — Rules, interpre- 
tation of. 

3. Liabilities of Railway Company. 

4. Responsibility of Railway employees. 

5. Validity of rules. 

6. Scope. 

1. Meaning of terms. 

S. 47— Rules under — B. B. and C. I. Railway 

Rules, Rr. 79 and 21— The word “package” in R. 79, 
meaning of — Effect of Rr. 21 and 79. 

The word ‘package’ in R. 79 of B. B. and C. I. Rail- 
way Rules, framed under S. 47 is used as the recep- 
tacle which contains goods; that is to say, a packing 
case, a bale, trunk, a sack, a suit case or anything of 
the sort. The effect of Rr. 21 and 79 is that where 
the; goods and articles contained in a consignment are 
misdescribed, the highest rate under R. 21 should be 
applied to the whole consignment and not merely to 
the weight of the misdescribed articles or goods. AIR 
(Vol 30) 1943 All 219 : 1943 A VV R (H C) 44 : 1LR 
(1943) All 483 : 207 Ind Cas 478. 

S. 47— Rules under— Rates for carriage— Trans- 
port via foreign line— Quoted rate, effect of. 

The words ‘for traffic’ to a certain place constitute 
a phrase which is current in Railway parlance to in- 
dicate that the rates are for carriage to a junction 
whence the goods will be transferred to a foreign line. 

Where rates are quoted for carriage of goods from 
a station on a railway line to another junction station 
on that line ‘for traffic’ to a station on a foreign line, 
the rates so quoted are for carriage of the goods only 
up to the junction, and do not include the rate char- 
geable for carriage to the station on the foreign line. 
AIR (Vol 19) 1932 Nag 180 : 141 Ind Cas 236. 

S. 47— ‘Day’ definition of — Notice — What is 

sufficient. 

A rule by a Railway Company that the interval 
between the time of issue of a return ticket and the 
midnight of the same day shall be counted as one 
day is neither unreasonable nor ultra vires. A specifi- 
cation on the ticket itself of the day of expiry is suffi- 
cient notice of the rule. AIR (Vol 1) 1914 Sind 149 : 8 
S L R 14 : 25 Ind Cas 801 (DB). 

S. 47 — Rules for the guidance of Public and Rail- 
way Officials having business on Railway Premises. 

The desire of a person to see his friend off does not 
constitute business especially when his friend does 
not require any assistance from him. 116 P L R 1911: 
36 P R 1911 : 102 P W R 1911 : 9 Ind Cas 1011 (DB). 

2. Powers of Railway Company— Rules, inter- 
pretation of. 

S. 47 (1) (g)— Coaching Tariff Rules— R. 23 (B. 

B. and C. I. Railway Co.)_ Contract by Station Mas- 
ter with passenger regarding amount of fare less 
than prescribed tariff. 

A railway servant is bound to charge the correct 
rates of fares as mentioned in the Coaching Tariff. If 
a station master or a servant of a Railway Company 
makes any contract in accordance with the terms of 
the Coaching Tariff, the Railway Company will cer- 
tainly be bound by it but where he ignores the provi- 
sions of the Coaching Tariff, then the contract made 
by him as regards the amount of fare with a passen- 
ger is not binding on the Railway Company. Rule 23 
of the Coaching Fariff is a clear notice to the passen- 
gers that the Railway Company will have a right to 
correct any charges that may have been incorrectly 
made and to recover undercharges from whatever 
cause arising. Under the law, it will he implied that 
when a passenger makes a contract with the Railway, 
he does so with full notice of the conditions in the 
Coaching Tariff and the contract is subject to those 
conditions. 
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Where, therefore, the Station Master contracts with 
a passenger to carry a special train for him for a fare 
less than that prescribed by the Coaching Tariff, the 
contract is not binding on the Railway Company and, 
the passenger cannot recover from the company the 
excess fare paid by him over and above the lare fixed 
by the contract. AIR (Vol 27) 1940 All 235 : 1940 
A L J 122 : ILR (1940) All 212 : 1940 A W R 106 : 
188 Ind Cas 400. . 

S. 47 (1) (2) — Rules under— A ny one infringing 

rules is punishable — Infringement of R. 17 Person 

need not be railway serva .t. 

Per Ferrers J. C. — A Railway Station is private pro- 
perty, and it is intended for certain purposes. Of those 
purposes a public market is not one. The rule forbid- 
ding the hawking and exposure for sale of goods on 
any station or platform comes within the meaning of 
the words “(g) generally, for regulating the travelling 
upon, and the use, working and management of, the 
Railway,’’ and any person infringing the rules made 
thereunder is liable to be punished, for the words 
“any person’’ in Cl. 2 cannot be taken to be used for 
the restricted class of railway servants but applies to 
the public in general also. 

Per Rupchand A. J. C — Section 47 authorizes the 
framing of rules in respect of different objects, and 
these are enumerated in els. (a) to (g). A bare reading 
of these clauses makes it abundantly clear that except 
cl. (e), the other clauses contemplate rules being 
made not only for the guidance ol railway emplo- 
yees, but also for the guidance of the public. There 
are a number of decided cases in which rules framed 
under some of these clauses have been held binding 
upon the public and not to be ultra vires of the 
Section. 

Per Ferrers J. C. — The wording of S. 134 clearly 
shows that any person, not being a railway servant, 
can be tried and punished for a breach of R. 17 made 
under S. 47. 

Per Rupchand A. J. C — In Chap. IX penalties are 
provided for breaches of certain rules both by the 
Railway employees and the public, and Ss. 107, 109, 
117, 113 to 122, pre-suppose the framing of rules by 
the Railway under S. 47, binding upon the public, the 
non-compliance of which is made punishable by 
these sections. 

There is no magic in the use of the expression 
“offence”. It means any act or omission made punish- 
able by the law for the time being in force. Clause (2) 
of S. 47 empowers the railway to provide punishment 
for breach of the rules and thereby impliedly makes 
a breach of such rules an offence. AIR (Vol 22) 1935 
Sind 91 : 29 S L R 27 : 30 Cri L J 1345 : 158 Ind CaS 
212 (DB). 

S. 47 — Rules under — Freight — Consignment 

under “To pay” system — Consignor’s liability for 
freight— Delivery of goods to consignee without re- 
covering freight, effect of — Construction of invoice 
— Reference to rules of Company, propriety of. 

Where goods are consigned to a Railway Company 
for carriage under the ‘To pay’ system, the Company 
is not bound to look to the consignee for freight ana 
does not lose its right to recover the freight from the 
consignor by delivering the goods to the consignee 
without recovering the freight. The receipt of the 
goods by the consignee in such a case though it does 
not of itself create any obligation to pay freight, may 
amount to evidence of a new contract distinct from 
the contract of carriage whereby the consignee in 
consideration of the Railway Company giving up 
their line, agrees to pay them the freight. But whe- 
ther this new contract exists or not is to be deter- 
mined by the circumstances of each particular case. 

It is not permissible to supplement the contract 
contained in the invoice in such a case by referring 
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to the rules of the Railway administration to the 
effect that freight was to be paid before the delivery. 

The person who is primarily liable for the Ireight 
is the consignor and not the consignee. AIR (Yol 18) 
1931 Cal 33 : 53 C L J 143 : 57 Cal 1168 : 129 Ind 
Cas 315 (DB). 

S. 47— Coaching Tariff Rules— Where a passen- 
ger has reached his destination. 

Rule 64 applies only when a passenger is in transit. 
It has nothing to do with a passenger who has arrived 
at his destination. The rule is meant to apply to a 
case in which a passenger, either deliberately or by 
mistake has selected a route by which he is not per- 
mitted to travel by the ticket. In those circumstan- 
ces, the rule lays down that the railway administra- 
tion will make him travel by the shortest or the 
quickest route whichever he prefers. The rule cannot 
by any possible interpretation be made applicable to 
a case in which the journey has come to an end. AIR 
(Vol 15)1928 All 670 : 51 All 399 : 1929 A L J 78 : 
112 Ind Cas 654. 

S. 47 — Coaching Tariff Rules — Travel by alter- 
nate routes — E. I. Ry. — Limit. 

Clause (r) does not permit a passenger to travel be- 
yond the place which he has to reach. The illustra- 
tion given clearly shows that the point, which he 
must not go beyond, would be a place on the same 
longitude as the place of his destination. AIR (Vol 
15) 1928 All 670 : 51 All 399 : 1929 A L J 78 : 112 
Ind Cas 654. 

S. 47 (1) — Change in rates — Publication. 

Section 47 (l) (g) and its related provisions require 
publication of a general rule governing the maximum 
and minimum rates, but the publication of a change 
in freight rates is not necessary in order to bind the 
public by that change. AIR (Vol 14) 1927 All 316 : 
100 Ind Cas 260. 

S. 47— Rules under R. 59 — Calculation of char- 
ges — Alteration of rates. 

The Railway Company is not entitled to alter the 
basis of calculation at maund-rates on a consignment 
on which the rail receipt was granted to a calculation 
at wagon-rates or vice versa. AIR (Vol 13) 1926 All 
296 : 92 Ind Cas 532. 




S. 47 — Alteration of rates. 

Though the Railway Company reserve to themsel- 
ves a right of re-measurement and re-calculation on 
the arrival of the goods at their destination they are 
not entitled, when they have made a contract with 
the plaintiff to convey his goods at a particular rate 
on the amount of goods consigned, subsequently and 
without his knowledge to alter the entire basis of 
calculation merely because they have used for the 
conveyance of the goods a much larger wagon than 
was actually necessarv to suit their own convenience. 
AIR (Vol 13) 1926 All 146 : 48 All 217 : 24 A L J 129: 
6 L R A Civ 615 : 90 Ind Cas 99. 


S. 47 — Rules under R. 59— Scope of power under 

— Alteration of the basis of rates. 

A rule reserving the Railway Company’s right of 
re-measurement, re-weighment, re-calculation and 
re-classification of rates, terminal and other charges 
at the place of destination did not give the railway 
company power to alter the contract between the 
parties and charge maund-rate in lieu of wagon rate. 
AIR (Vol 11) 1924 All 180 : 46 All 55 : 21 A L J 830: 
4 L R A Civ 570 : 79 Ind Cas 562. 

S. 47— Change of the basis of rates. 

The word “re-classification” must be limited to 
eirors in calculation and not to any fundamental re- 
adjustment of the basis of the calculation itself, so 
where originally at the consignment station charges 
according to weight were levied, it is not open to the 
authorities at the delivery station to charge the 
consignor according to the wagon rates of the goods. 


AIR (Vol 8) 1921 Mad 621 : 13 M L \V 30 ) : 62 Ind 
Cas 602. 

S. 47— Change of maund rate into waggon rate 
W here a Railway Company has accepted a consign- 
ment of goods and charged for their conveyance at 
maund rate, the maund rate cannot be changed into 
waggon rates tor though the Company mav have 
under the consignment note, the right of re-measure- 
ment, re-weighment, re-classification anil re-calcula- 
tions of rates at destination, this is not a case of 
re-calculation. AIR (Vol 4) 1917 All 424 : 34 Ind Cas 
104. 


S. 47- General Rules— Great Indian Peninsula 

Railway Working Time Table, Order VIl—Rules not 
invalid — Ultra vires— Guard’s duty to see pair of 
points to ensure the safety of his train. 

The rules in Order 7 of the G. I. P. Ry. Working 
Time Table though not made under S. 47 of the 

Indian Railways Act, are yet absolutely within the 

power of the Company to impose, so long as they are 
not inconsistent with the Railways Act or with the 
General Rules made under that Act. 

The rules in Order 7 are merely administrative 
orders or executive directions, nevertheless, the Com- 
pany’s servants are bound to obey them. 1 here is no 
inconsistency between the rules in Order 7 and the 
Railways Act or the General Rules made under that 
Act. The object of Rule 1, Order 7, is that the guard 
of a train waiting at a station on a loop line in order 
to enable another train running in the opposite 
direction to cross at the station, is to prevent a colli- 
sion with his own train; in other words, he is to 
secure the safety ot his own train by seeing to the 
particular pair of points which lead into the line 
occupied by his train. (1910) 12 Bom L R 930 (933 
934) : 8 Ind Cas 134 (DB). 

S. 47 — Rules thereunder — Criminal offences, if 

created. 

Neither S. 47 nor the rules made by a Railway 
Company under that section create any criminal 
offence. The section merely gives to the Company 
power to frame rules and to enforce them by im- 
posing fines on its own officers. (1907) 11 C W X 583 
(584). 

3. Liabilities of Railway Company. 

S. 47 (1) (b) — Rules framed under — Deposit of - 

luggage in cloak-room — Liability of railway — Extent 
of — Loss of such luggage— Quantum of damages. 


Under the rules relating to deposit of luggage in 
cloak-rooms, framed under S. 47 (1) (f) of the Rail- 
ways Act, the liability of a railway is that of a 
bailee as under Ss. 152 and 161 of the Contract Act. 
In the absence of any conditions limiting the liability, 
a passenger depositing his luggage in the cloak-room 
is entitled, in tne event of its loss, to the entire value 
of the goods lost, but he is not, as a rule, entitled to 
any consequential damages resulting from the loss. 
A I R (Vol 30) 1949 Cal 591 : 53 C VV N 406. 

Ss. 47, 72 ; 54— R. 2Si2) — Goods Tariff, Part I. A 

— Condition in rule exempting Railway Company 
from liability for loss if goods are not removed 

within time allowed free of demurrage — Validity 

Contract Act, S. 151. 

The condition requiring that the goods shall be 
removed from the railway premises within a certain 
period after which demurrage and wharfage will be 
charged may be a valid condition relating to the deli- 
very but the further condition laid down in R. 28 ( 2 ) 
of the Goods Tariff, Part I. A., that the railway is not 
liable in respect of any loss, destruction, deterioration 
or damage to such goods arising from whatever causes 
if the goods are not removed within the time allowed 
free of demurrage and wharfage is not a condition 
affecting delivery. It is condition exempting the rail- 
way from its liability for loss. Such a condition 
cannot be held to be valid because it not only exceeds 
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the rule making power of the railway but is also 
inconsistent with the liability imposed on the railway 
under S. 72. A bailee may, no doubt, contract himself 
out of the obligation under S. 151, Contract Act, but 
it is not open to him to put an end to his obligation 
by a rule made by himself which also is beyond his 
rule-making power. Under the general law, the 
railway is clearly liable as a bailee for loss of the 
goods. Alh (Vol 30) 1943 Lah 244 : 46 PLR 62 : 
211 Ind Cas 216. 

S. 47 Rules under— Rr. 19, 27 — Company, whe- 
ther can escape statutory liability by issue of rules. 

Railway Companies, like all statutory bodies, have 
certain rights, privileges and liabilities. Some of these 
liabilities are imposed by common law, others by 
statute. A Railway Company is not entitled by the 
mere issue of rules and regulations to escape a statu- 
tory liability unless the Legislature has sanctioned 
such a procedure. Under the Railways Act, in respect 
of all goods delivered to it for purposes of transporta- 
tion, the Railway Company’s liability is that of a 
bailee. The rule by which a Railway Company 
attempts to escape that liability is a rule which is in- 
consistent with the Railways Act itself, and there- 
fore, ultra vires. AIR (Vol 23) 1936 All 69 : 1935 
A W R 1389 : 1936 A L J 387 : 58 A 576 : 160 lnd 
Cas 703 (DB). 

S. 47 — Rules under — Rate of freight — Wrong 

entry by station master — Company, if bound. 

Even it the Station Master of the despatching 
station entered in the carriage forward receipt rates 
as chargeable to the station ofdestination, though it 
is really a rate chargeable up to the junction station 
the Railway Company is not bound by this entry of 
the Station Master. AIR (Vol 19) 1932 Nag 180 : 141 
lnd Cas 236. 

S. 47(f) - Sale of goods — Rules under R. 12. 

A sale by the Railway Company of the goods con- 
signed before expiry of six months from date of 
consignment amounts to illegal conversion being in 
contravention of R. 12. AIR (Vol 14) 1927 All 220 : 
49 All 300 : 25 A L J 159 : 99 Ind Cas 440 (DB). 

Ss. 47 (l) (f) and 72 — R. 2 of rules framed 

under S 47— Liability of Railway Co. 

A “delivery to be carried by Railway” means some- 
thing more than a mere depositing of goods on the 
Railway premises, it means some sort of acceptance 
by Railway a taking as a giving. The commencement 
of the Company’s liability for goods delivered to be 
carried under S. 72 does not depend upon a receipt 
being granted and must be determined on the evi- 
dence in the case. AIR (Vol 2) 1915 Bom 24 : 39 
Bom 485 : 17 Bom L R 496 : 29 Ind Cas 545 (DB). 

S 47 (1) (f) — North-Western Railway Tariff Rul£ 

No. 464 (V) — Negligence of servants — Liability of 
Railway. 

Tariff Rule 464 (V) of N. W. Ry. is a rule passed 
under S. 47 (1) (f) and has the force of law. The rule 
is wide enough to include the loss due to the negli- 
gence of Railway or the servants. So the railway is 
not liable for the damage caused by the negligence of 
'its servants after the goods had arrived for delivery. 
(1912) 6 S L R 103 : 17 lnd Cas 37 (DB). 

5. 47 (b) — Responsibility of Railway Company 

for goods left on its premises without a receipt being 
.got for them — Rules by the Company under the Act. 

Held, that a rule by which a Railway Company 
disclaimed all responsibility for goods left on the 
Company’s premises, unless certain conditions were 
fulfilled, the principle of which was that the goods 
should have been accepted on a receipt given for 
them by a duly authorized employee of tne Company 
was a rule properly made under the provision of the 
Indian Railways Act, 1890, and that no suit in res- 
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taken for them could be maintained. (1901) AWN 
107 : 23 All 367 (369) (DB). 

4. Responsibility of Railway employees. 

Ss. 47 and 101 (c) — Rules 87 and 87 (a) — Accfc 

dent — Message by guard. 

If under Rr. 87 and 87(a) of the rules framed under 
Railways Act, the guard of a train sends a message 
asking for assistance, it is the duty of the driver to 
ascertain the terms of the message. His omission to 
do so would make him liable under S. 101 (c) of the 
Act, if it results in endangering the safety of any 
person. AIR (Vol 7) 1920 Nag 18 : 54 Ind Cas 988. 

5. Validity of rules. 

S. 47— General Rules, R. 27- A (5) and (6)— Vali- 
dity. 

Rule 27-A of the general rules that a Railway will 
not be responsible until a railway receipt is given is 
ultra vires and inconsistent with the Railways Act. 
AIR (Vol 20) 1933 Nag 261 : 29 NLR 333 : 147 Ind 
Cas 959. j j| 

S. 47 — Rules under S. 54 — Validity of rules 

under — R. 27 (a), B. & N. W. Ry# 

A Railway Company cannot avoid or unduly res- 
trict its liability under the Railways Act by framing 
its own rules for the purpose and if any such rules 
are found to be unreasonable and inconsistent with 
the Act, such rules will be declared to be ultra vires 
and not binding upon those who have to deal with 
the railway company. Thus, R. 27 (a), B. & N. W. 
Ry., framed under S. 54, Railways Act, is ultra vires. 
AIR (Vol 16) 1929 Pat 296 : 117 Ind Cas 311 : 10 
PLT 235 : 8 Pat 808 (DB). 

S. 47 — Inconsistent with S. 72. 

A Railway Company cannot enact, by means of a 
rule, that although as a matter of fact goods haye 
been delivered to a duly authorised servant of the 
administration to be carried by the railway, never- 
theless the Court shall not deem the goods to have 
been so delivered unless and until the railway 
servant in question has performed a particular act, 
for example, granted the railway receipt. No such 
rule controlling or limiting the liability under S. 72, 
being inconsistent therewith, is of any effect. AIR 
(Vol 9) 1922 All 9 : 65 Ind Cas 109 : 44 All 218 : 20 
ALJ 31 (FB). 

Ss. 47 and 72 — Rule 76 made under S. 47, ultra 

vires. 

Where a passenger delivered a package containing 
merchandise to the Railway servants to be taken as 
passenger’s luggage and it was not delivered to him# 
and he sued for damages: ■ 

Held, that the Company was liable under S. 72, 
Rule No 76 made under S. 47 of the Act, provides 
that “Persons tendering amongst their luggage 
articles not properly classible as such, do so at their 
risk. 

Held, that further under S. 47 (2) the Company 
can only make a rule “consistent with the Act” for 
“regulating the carriage of passenger’s luggage,” that 
the above rule was inconsistent with the Act and 
therefore it did not absolve the Company lrom their 
liability under S. 72. (1909) 36 Cal 819 : 13 C W N 
847 : 3 Ind Cas 470 (DB). 

6. Scope. 

S. 47 — Rules adopted by Company and published 

in the Gazette, if satisfy S. 47. 

Rules adopted by the Company though not origin- 
ally prepared but which had received tne sanction of 
the Governor-General and published in the Gazette, 
are completely covered by S. 47 and it is unnecessary 
that the identity of the rules made by the Company 
and those published, should appear in the circular or 
Gazette. (1912) 16 C W N 360 : 15 C L J 215 : 13 Ind 
Cas 529 (DB). 
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'• 47 — Resolution of the Government of India, 
at pp. 18. 19 Supp. Gazette of India. 18S4-“Rule ” 
The Government »>f India resolution pp. 18 and 19 
of the supplement of the Gazette of India, 1884 does 
not constitute a rule under Act IV of 1879 as it 
merely defines the conditions under which all hut 
ticket- holders may be excluded. The Railway Com- 
pany has the right to exclude from Railway premises 
all persons excepting those having business with them 
ana may impose on the rest of the public any terms 
they think proper. IL6 P L R 1911 : 36 P R 1911 : 
102 P W R 1911 : 9 I C 1011 (DB). 

S. 47 — Rules, publication of. 

The rules imposed on all Railways by Government 
by a notification do not become the rules of a parti- 
cular Railway Co., till they are published in the 
India Gazette in the manner provided by S. 47. 
(1911) 15 C VV N 195 : 13 C L J 150 : 9 Ind Cas 331 
<DB). 

Ss. 47, 54 — Carriers — Delivery, meaning of — 

— Railway company, liability of as carriers — Rules, 
bye-laws and conditions under Ss 47, 54 — Reason- 
ableness. 

“Delivered” in S. 72 of the Railways Act refers 
merely to a physical event and is a word devoid of 
any legal significance. 

A Railway company has cast upon it by S. 72 the 
duties of an ordinary bailee, but it may determine 
the conditions under which those duties may vest and 
in particular may specify the point of time at which 
they shall vest by rules under Ss. 47 and 54. (1904) 8 
C W N 725 : 31 C 951 (957, 958). 

— S. 51. 

Ss. 51 (f) and 3 (14) — Transhipment charges. 

Transhipment charges are terminals within mean- 
ing of S. 3 (14) and not toll for using a ferry under 

S. 51 (f). AIR (Vol 19) 1932 Nag 53 : 28 N L R 27 : 
137 Ind Cas 159. 

— S. 53. 

S. 53 — Agreement to convey goods at maund 

rates — Railway Company subsequently charging at 
wagon rates. 

When a Railway Company makes a contract with a 
consignor to convey his goods at a particular rale, the 
Railway Company is not entitled to subsequently 
alter the basis of calculation merely because it had 
used for the conveyance ol the goods, a much larger 
wagon than the one actually necessary to suit their 
own convenience. Where the railway receipt is given 
charging certain goods according to maund rates, the 
railway is not entitled to charge subsequently at 
waggon rates, even though larger waggons may have 
been used for the purpose. AIR (Vol 21) 1934 All 19: 
1933 A L J 1180 : 148 Ind Cas 610. 

— S. 54. 

. S. 54 — Railway charging excess freight in excess 

of what had been paid on consignment — Condition 
No. 6 on Railway Receipt — Applicability. 

No general rule as to whether a Railway Company 
has authority to charge excess freight at the place of 
destination can be laid down. It will depend upon 
the circumstances of each case as to whether condi- 
tion No. 6 printed on the back of the Railway 
Receipt is or is not applicable. 

[Held, on facts of tne case that the condition No. 6 
was applicable.] AIR (Vol 24) 1937 All 400 : 1937 
A L J 344 : 1937 A W R 325 : 169 Ind Cas 802. 


•. 54— Freight— Liability of consignee. 

Ordinary freight is payable only by the contracting 
party. The person who is liable is the consignor and 
ia the absence of an independent contract express or 
‘lOaplied the consignee is not liable. AIR (Vol 18) 1931 
<2al 33 : 57 Cal 1168 (DB). 

-T— -S. 54— Recalculation of charges— Right reserved 
avtoeRailway receipt* 

13F.Y.D./D.F, 14 
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Where the right of ‘‘remeasurement, reweighment, 
reclassification and recalculation ol the rates” is re- 
served bv the Railway Company in the railway 
receipt, the railway has the right to reclassily and 
recalculate rates and charge an additional sum of 
money. AIR (Vol 16) 1929 All 848 : 1930 A L. f 206 
(DB). 

S. 54 — Rules about packing — Test lor deter* 


mining the validity of rules. 

No doubt the Railway Company is a common 
carrier and is bound to accept consignments lor des- 
patch; but if the consignments are despatched at 
Railway risk, it is entitled to take reasonable precau- 
tions to protect itself from loss. It is entitled to im- 
pose conditions by making rules under S. 54 (l) as 
regards the form of packing as a condition precedent 
to the acceptance ol goods by it for carriage as its 
own risk as a common carrier. 

The proper test for determining as to whether a 
particular rule made by a Railway Administration is 
or is not valid, is to see whether that rule framed is 
a reasonable one and is not inconsistent with the 
Railways Act. The fact that another mode of packing 
is as secure as the one enjoined by a rule framed by 
the Railway administration is irrelevant for the pur- 
pose of determining the validity of that rule. AIR 
(Vol 14) 1927 All 400 : 100 Ind Cas 571. 

S. 54 — Reservation of right in Railway receipt. 


The Station Master by mistake charge d goods at a 
lower rate. On arrival at destination the mistake was 
discovered and the difference between the amount 
paid and the correct charge was recovered from the 
consignors. There was a condition in the railway 
receipt which permitted the railway to remeasure, 
reweigh or reclassify the goods or re-calculate the 
rates and other charges at destination. 

Held, that the difference of rate was properly re- 
alized as destination. (1926) 96 Ind Cas 349 : 24 
A L J 393.' 

S- 54 — Scope. 

Section 54 describes general conditions with regard 
to receiving, forwarding, and delivering goods. That 
section has nothing to do with the responsibility of 
Company as bailee. AIR (Vol 9) 1922 All 9 : 44 All 
218:20 v L J 31 : 65 Ind Cas 109 (FB). 

S 55. 

1. Essentials of notice of public auction. 

See also N 7. 

2. Essentials of public auction. 

3. Interpretation. 

4. Liability of Railway Administration. 

5. Rights of Railway Administration. 

6. Scope. 

7. Validity of notice. 

See also N. 1. 

8. Validity of sale. 

1. Essentials of notice of public auction. 

See also N. 7. 

Ss. 55, 56 — Notice’of proposed sale by public 


— — - w a 

auction - Sufficiency — Essentials. 

Oniter. — A notice under Ss. 55 and 56 of an inten- 
tion to sell at a public auction cannot be sufficient or 
effective unless it specifies the time and place of the 
proposed public auction, the nature of the goods in- 
tended to be sold and all other particulars necessary 
to enable the members ol the public to appreciate 
what it is which it is intended to put up for sale at 
the public auction. AIR (Vol 25) 1938 P C 12 : 1938 
O W N 15 : 65 I A 21 : 4 B R 207 : 1938 A L J 81:42 
C W N 225 : 19 P L T 29:47 L W 78:(1938) 1 M L f 
83 : 17 Pat 58 : 40 Bom L R 285 : 66 C L J 476: 1938 
A W R 14 : 1938 M W N 781 : 40 P L R 843 : 172 
Ind Cas 439. 

S. 53 — Notice, essentials of. 

In order to attract bidders to the auction, the 
notice should contain adequate materials so that 
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possible bidders may be informed of the class of the 
goods to be offered for sale, the quantity of the goods 
and the time and place where the sale is to be held. 

A notice which does not give these particulars is not 
a “notice of the intended sale.” Alb (Vol 21) 1934 
Pat 507 : 1 B R 5 : 16 P L T 61 : 13 Pat 752:151 Ind 
Cas 995 (DB). 

2. Essentials of public auction. 

Ss. 55 (2), 56 (2) — “Public auction,” meaning of. 

The words “public auction” in Ss. 55 and 56 must 
bear the meaning which is ordinarily given to them 
in the English language. The words mean a public 
sale at which each bidder offers an increase upon the 
price offered by the preceding bidder, the article put 
up being sold to the highest bidder. This involves 
the auction being held in public, all members of the 
public having a right to attend, and a valuable ele- 
ment being the competition between the persons 
who are openly bidding for the subject-matter of the 
sale. This is of importance not only to the Railway 
Company but also to the owner of the goods, the 
competition being calculated to produce the highest 
price. 

Notice of the intended sale was given by proclama- 
tion and notice on the Board at the station, and some 
offers were sent to the station-master which were 
forwarded by him to his superior officer who direct- 
ed him to accept the certain offer which was, in fact, 
the highest. But there was no public auction in the 
ordinary meaning of the words; there. was no sale in 
ublic, there was no opportunity for competitive 
idding; in fact, what was done bore no resemblance 
to a “public auction” : 

Held, that the Railway Company did not sell the 
goods in the manner prescribed by Ss. 55 (2) and 56 
(2) and, therefore, the Railway Company could not 
rely on the protection given by the Act. AIR (Vol 25) 
1938 P C 12 : 1938 OWN 15:4 B R 207: 1938 A L J 
81 : 42 C W N 225 : 19 P L T 29 : 17 Pat 58 : (1938) 

1 M L J 83 : 40 Bom L R 285 : 66 C L J 476 : 1938 
M W N 781 : 40 P L R 843 : 65 I A 21 : 32 S L R 
251 : 1938 A W R 14 : 172 Ind Cas 439. 

S. 55 (2) — Sale of goods— Omission to publish — 

Validity of sale. 

A Railway Company putting up goods for sale 
under S. 55 (2), must publish a notification of the 
intended auction in one or more of the local news- 
papers as provided in the said clause and if this 
condition is not complied with, no valid sale could 

take place. AIR (Vol 18) 1931 All 337 : 1931 A L J 
335 : 53 Ail 595 : 131 Ind Cas 683. 

3. Interpretation. 

S. 55 — “Local newspapers,” meaning of. 

The word “local newspapers” in S. 55 (2), means 
papers of the place where the sale is to be held, and 
the provision is intended to give notice of the sale 
to persons of the locality who are likely to attend the 
purchase. AIR (Vol 22) 1935 All 601:1935 A L I 793: 
1935 A L J 793 : 1935 A W R 918 : 57 A 843 : 157 
Ind Cas 1080 (DB). 

S 55 — Re-classification. 

•. Goods classed under “schedule rates” can be re- 
classified under “class rates.” Re-classification does 
-not mean changing the class of goods under the same 
“class heading.” AIR (Vol 24) 1937 All 642 : 1937 
A L J 834 : 1937 A W R 723 : 171 Ind Cas 937. 

S. 55 — ‘Local newspaper,’ meaning of. 

The expression ‘local newspaper’ in the clause (2) 
means a newspaper issued from the locality and not 
a newspaper which is merely read at the locality. 
AIR (Vol 18 . 1931 All 337 : 1931 A L J 335 : 53 All 
595 : 131 Ind Cas 683. 

4 . Liability of Railway Administration. 

. S. 55— Sale of goods — Railway’s liability for 

dlMUS* 
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Unless the sale is conducted with the formality 
provided by S. 55, the Railway Company is not pro- 
tectecl from what is, but for the section a tortious act 
notwithstanding that they have a right to detain 
goods, and a person whose goods are lawfully de- 
tained, can justly claim damages if the gooas are 
wrongfully sold. AIR (Vol 21) 1934 Pat 507 : 1 B R 5 : 
16 P L T 61 : 13 Pat 752 : 151 Ind Cas 995 (DB). 

S. 55 — Sale without demand. 

In the absence of a demand for a fixed sum the 
Railway Company is not empowered to sell the goods 
under S. 55. 99 Ind Cas 440 : 49 All 300 : 25 A LJ 
159 : AIR (Vol 14) 1927 All 220 (DB). 

S. 55 — Right of party to reweigh. 

The obligation or liability to relund an overcharge, 
and power to levy undercharge, involves the neces- 
sary liability or right to reweigh the goods for the 
due enforcement of the principal obligation or right 
as between the parties to any contract of consign- 
ment. As a right to reweigh goods is an accessory 
to the substantive right of the Company to calculate 
au undercharge, the same is the case with the right 
of a party entitled to refund of an overcharge, and 
therefore the Company is liable to the consignee in 
damages for not giving him the necessary facilities 
to reweigh the goods, both from the point of view of 
the contract express or implied, as also of the Indian 
Railways Act. 22CWN 310 ; 22 C W N 902 and 
16 C VV N Diss. from. 100 Ind Cas 406 : AIR (Vol 14) 
1927 Nag 77. 

Ss. 55 and 72 — Detention of consignment by 

Railway — Liability. 

A Railway Company has by S. 55 power to detain 
goods consigned, for recovery of some other amount 
other than that due by the consignor on that consign- 
ment. This is not so with an ordinary bailee. When 
the power of detention is exercised illegally or 
wrongfully by the Railway, the Company is liable 
for illegal on wrongful detention (1913) 11 A L J 
335 : 19 Ind Cas 370. 

5. Rights of Railway Administration. 

S. 55, Cls. (1) and (5) - Recovery of undercharges , 

— Methods of. • 

, Under S. 55, recovery of undercharges may be 
made either by exercising the lien over the parti- 
cular goods. in respect of which this undercharge was 
made or by exercising the lien over any other goods 
of the consignor which may subsequently come into 
the possession of the railway company, or by way of 
a suit. All these three mocles of recovery are open 
to the railway company and the Railway Company 
can exercise the right of suit even after the goods are 
all delivered to the consignee. AIR (Vol 29) 1942 
Mad 627 : 1942 M W N 493 : (1942) 2 M L J 348 : 
203 Ind Cas 228. 

S. 55 — Railway receipt — Condition allowing 

Railway to classify goods and re-calculate ana 
realize difference at destination. 

There can be no doubt that where in a Railway 
receipt, a condition exists, such as a condition enti- 
tling the Railway Company to classify and recalculate 
and recover the difference at the place of destination* 
the Railway Company is entitled to reclassify the 
goods and to realise the excess freight after re- 
calculating rates. AIR (Vol 24) 1937 All 642 : 1937 
A L J 834 : 1937 A W R 723 : 171 Ind Cas 937. 

5>. 55- Contract by Railway with consignor to 

carry goods at reduced rate on responsibility of 
consignor — Reduced carrying capacity of wagon 
and consequent detaining of some goods — Goods 
sent at the owner’s request at owner’s risk — Railway 
if can claim higher rate. 

The consignor had entered into a contract with th* 
Railway that the latter would charge lower>rates for 
the goods sent by the consignor at his (consignor’s) 
responsibility. Owing to the reduced carrying capa- 
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oity of the wagon, some of the goods were detained 
and at the request of the consignor to forward them 
at schedule rates (lower rates), the Railway sent the 
goods at owner’s risk and subsequently demanded 
higher rate : 

Held, that the railway might have refused the 
request, but as they did forward the goods, they were 
not entitled to demand the higher rate. 

Held, also, that as the suit was one for delivery of 
the goods, the Court was not justified in compelling 
the Railway to keep the goods and to pay the price 
to the plaintiff merely on the ground that they had 
refused to deliver them unless the freight were paid 
at the higher rate. The proper decree would be one 
for the delivery of the goods to the plaintiff on pay- 
ment of the lower rate. AIR (Vol 21) 1934 All 952 : 

4 A W R 588 : 154 Ind Cas 227. 

— — S. 55 — Consignment of goods — Re-weighment, 
right of — Refusal to re-weigh in presence of con- 
signor — Whether refusal to give delivery. 

Certain goods were sent from Station A under a 
Railway receipt which showed the weight of the 
consignment as 107 maunds on which freight was to 
be paid. On the goods arriving at the destination, 
Station B, they were re-weighea and found to be 140 
maunds. The Railway informed the consignor of 
this and the consignor requested the Railway Com- 
pany to have a fresh re-weighing in his presence. 
The Railway Company refused to do this. The 
consignor filed a suit for damages for non-delivery of 
the goods : 

Held, that under the contract of consignment, the 
Railway Company were entitled to re-weigh the 
goods, and as the Railway Company did re-weigh, 
they were entitled to demand the amount due upon 
the re-weighment and that under S. 55, they were 
entitled to demand that delivery should be taken by 
the plaintiff on payment of the actual freight without 
further re-weighment. 

Held also, that a refusal to allow re-weighment 
was not a refusal to give delivery. 

Held further, that the Railway Company was not 
bound to re-weigh in the presence of the plaintiff. 
AIR (Vol 19) 1932 Cal 877 : 55 C L J 603 : 139 Ind 
Cas 802 (DB). 

— S. 55 (5) — Levy of low freight by mistake — Right 
to recover undercharge — Estoppel of Railway. 

Defendant No. 1 who had entered into a contract 
with a District Board consigned ballast from various 
stations of a Railway to a certain other station. Out 
of forty such consignments, defendant No. 1 took 
delivery of thirty-nine consignments on payment of a 
certain rate of freight. It was then discovered by a 
Railway auditor that an incorrect rate had been 
charged. The correct rate was charged on the 
freight consignment but defendant No. 1 refused to 
take delivery because they understood ' that even if 
they paid the proper rate on this consignment, the 
Railway proposed to retain the consignment against 
the undercharge on the other thirty-nine consign- 
ments under the lien which it possessed under S. 55. 
The Railway Company thereupon sued the defen- 
dants for the undercharge on the thirty-nine consign- 
ments : 

Held, that the consignors were justified in believing 
that the rate charged was correct and in acting on 
such a belief as, for example, in making their con- 
tract with the District Board. Whatever may be the 
light of the Railway to sue for an undercharge in 
•ther circumstances or to retain a lien over such 
goods of the consignees as were in their possession, 
yet by their own conduct, they had deprived them- 
selves of any right to obtain redress in the present 
Suit. AIR (Vol 18) 1931 Lah 511 : 32 P L R 397 : 131 
Ind Cas 749 (DB). 


Rights of Railway Administration 

— S. 55 — Reweighment. 

The refusal of railway authorities to reweigh goods 
or note the condition or weight in their registers at 
the time of delivery gives no cause ol action to a con- 
signee, and if he refuses to take delivery he cannot 
complain that the sale of goods was necessarily 
delayed and consequently the goods fetched a very 
low price : 

The mere fact that the Railway claims demurrage 
does not give rise to any implication that the railway 
consented to act as ware-housemen. 108 Ind Cas 177- 
10 L L J 1 : 29 P L R 344 : AIR (Vol 15) 1928 Lah 
166 (DB). 

S. 55 - Portion sufficient to satisfy demand. 

Under S. 55 railway company has no power to sell 
an entire consignment where the sale of a portion 
alone would satisfy its demand. 99 Ind Cas 440 : 49 
All 300 : 25 A L J 159 : -AIR (Vol 14) 1927 All 220 
(DB). 

6. Scope. 

Ss. 55, 56 — Construction. 

The words ‘as nearly as may be’ in S. 56 imply 
that the terms ol S. 55 are not to be rigidly applied 
in a sale under S. 56. AIR (Vol 22) 1935 All G01 : 
1935 A L J 793 : 1935 A VV R 918 : 57 A 843 : 157 
Ind Cas 1080 (DB). 

S. 55— Consignee’s honest attempts to take deli- 
very —Company not allowing — Subsequent request 
of company to take delivery. 

Nine bags of goods were consigned for despatch. 
When the goods arrived at their destination, it was 
found that two of the packages sent were not the 
same as had been consigned. Consignees who were 
also the consignors of the goods proposed that seven 
of the bags should be handed over to them -and the 
two remaining bags, which did not belong to the 
consignment, should be left there. The station 
master did not agree to this arrangement. Later on 
higher railway officials wrote agreeing to this arran- 
gement. Even then the station master would not 
agree. On two subsequent occasions the Railway 
Company again asked the consignors to take delivery 
of the seven packages. But the consignors did not 
comply with the request. 

Held, that no hard and fast rule can be laid down 
for all cases. But in this case the consignors could 
very well say that they made two honest attempts to 
obtain delivery of goods and if the Railway Company- 
retained the goods, at the time, they did so at their 
own risk. The consignors were entitled to recover 
the market value of the goods consigned and wero 
not bound to accept such price as was fetched by the 
sale held at the instance of the railway administra- 
tion. 

Held, further, that S. 55 of the Railways Act ap- 
plies to ordinary cases, but does not apply where the 
plaintiffs, at the request of the Railway Company 
themselves, wanted to remove the goods, but were 
not allowed to do so. 87 Ind Cas 579 : 47 All 549 : 
23 A L J 398 : AIR (Vol 12) 1925 All 656. 

7. Validity of notice. 

See also N. 1. 

S. 55— Validity of demand. 

A notice under S. 55 is not invalid merely because 
the sum claimable is not specified in the notice. 
A I R (Vol 13) 1926 Lah 651 : 8 Lah 24 : 28 P L R 
449 : 97 Ind Cas 318 (DB). 

8. Validity of sale. 

S. 55— Rules under S. 47 (f), R. 12 — Sale before 

expiry of six months. 

A sale by the Railway Company of the goods con- 
signed before expiry of six months from date of con- 
signment amounts to illegal conversion being in con- 
travention of R. 12. AIR (V 14)1927 All 220 : 25 A L I 
159 : 49 All 300 : 99 Ind Cas 440 (DB). 
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S. 56. 

S. 56 and Rules framed under S. 47 Railway- 

company selling by public auction perishable goods 
after failing to trace consignor and consignee— Whe- 
ther protected.. 

If a railway company sells perishable goods by 
public auction after trying to find out the address of 
the consignor and the consignee and also waiting for 
sometime to see if anybody turned up to take deli- 
very of them, it is protected under S. 56 of the 
Railways Act and there is no breach of the rules 
made under S. 47 of that Act. AIR (VoL 35) 1948 Pat 
378 : 26 Pat 516 (DB). 

Ss. 56, 55— Applicability — 14 days’ notice, held 

sufficient. 

The words “as nearly as may be” in S. 56, Rail- 
ways Act, imply that the terms ol S. 55 are not to be 
rigidly applied in a sale under S. 56. 

The notice of 14 days was held to be a sufficient 
notice for a sale under S. 56. AIR (Vol 22) 1935 All 
601 : 1935 A L J 793 : 1935 A W R 918 : 57 All 843 : 
157 Ind Cas 1080 (DB). 

S. 56— Sale of goods, when justified. 

Where a consignee refuses to take delivery of the 
goods because he was not allowed to make certain 
remarks in the delivery bonk about their weight and 
condition, the Railway Company will be justified in 
selling the goods after giving notice under S.56of the 
Act. A I R (Vol 18) 1931 Nag 29 : 27 N L R 230 : 130 
Ind Cas 82. 

S. 56— Low price in sale. 

The refusal of railway authorities to reweigh goods 
or note the condition or weight in their registers at 
the time ol delivery gives no cause of action to a con- 
signee, and if he refuses to take delivery, he cannot 
complain that the sale of goods was unnecessarily 
delayed and consequently the goods fetched a very 
low price : 

The mere fact that the railway claimed demurrage 
does not give rise to any implication that the railway 
consented to act as warehouse- men. A 1 R (Vol 15) 
1928 Lah 166 : 10 L L J 1 : 29 P L R 344 : 108 Ind 
Cas 177 (DB). 

S. 56 — Limitation for suit. 

Where the Railway Company has sold the goods 
in exercise of the po* ers conferred by S. 56 ol the 
Railways Act, a suit by the consignor to recover the 
surplus sale proceeds I rom the Railway Company is 
governed by Art. 62 and not Art. 31. Such suit is 
entirely different from a suit for compensation for 
non-delivery of the goods. A 1 R (Vol 8) 1921 Mad 
362 : 44 Mad 823 : 13 M L VV 693 : 1921 M W N 
422 : 30 M L T 21 : 41 M L J 205 : 62 Ind Cas 742 
(DB). 

S. 57. 

S. 57 — Effect of — Right of unpaid vendor to stop 

in transit— Powers of the Railway— Right to demur- 
rage. 

The rule that upon a consignor informing a carrier 
that he is an unpaid vendor and requesting him to 
stop ♦he goods in transit, the latter is bound to do so, 
is modified by S. 57, which gives to the railway ad- 
ministration the right to ignore the notice and to 
make delivery to the consignee of goods. A railway 
administration may accept notice from the consignor 
of goods to stop the goods delivered in transit, or it 
may act under S. 57, in which case there is no stopp- 
age in transit as defined in the Contract Act, S. 99. 
But if the railway administration fails to act under 
the provisions of the Contract Act in giving effect to 
the notice of stoppage in transit and likewise fail to 
act under the special provisions of S. 57, they will 
have to take the consequences upon themselves and 
are not entitled to claim any demurrage from the 
Consignee, AIR (Vol 16) 1929 Sind 220 : 118 Ind Cas 
748 (DB). 
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_— S. 57— Right to demurrage— Claim by Consignee 
who lost the Railway receipt — Investigation. 

Where the plaintiff, the consignee, who had lost 
the railway receipt offered to execute an indemnity 
bond in favour of the Company but the Station Mas- 
ter refused to deliver the goods until the Railway 
administration had satisfied itself that the plaintiff’s 
claim was bona fide. 

Held, the company was entitled to charge demur- 
rage for the period during which the investigation 
into the consignee’s claim was being made. AIR 

(Vol 9) 1922 Pat 390 : 1 Pat 15 : 2 P L T 523 : 63 Ind 
Cas 256 (DB). 

S. 58. 

See also Railways Act, 1890, S. 75 (1). 

S. 58 — Scope. | 

Provisions of S. 58 are of general application but 
in special circumstances described in S. 75, the ac- 
count and description to be given under S. 58 must 
include a declaration as to value. AIR (Vol 23) 1936 
Pat 393 : 15 Pat 394 (DB). 

— - — Ss. 58 (1) and 78 — Scope and effect — Description 
of consignment contemplated by — Loss of consign- 
ment— Liability— Value of goods more than that de. 
dared by consignor — Right of consignor to claim 
actual value. 

All that S. 58 of the Railways Act contemplates is 
a description of such general nature as may be suffi- 
cient to determine the correct frieght chargeable. 
There is no statutory obligation on a consignor of a 
box containing miscellaneous articles to hand in a pre- 
cise describing separately every article in it. The des- 
cription in the forwarding note of a consignment 
containining miscellaneous articles like lead and co- 
lour pencils, brass nibs, sewing machine needles, and 
playing cards (in respect of all of which the freight 

payable is the sanru) as “stationery pencils” cannot 

be regarded as materially false so as to absolve the 
railway of liability to pay compensation for the loss 
of the consignment. 

Where a consignor takes it upon himself specifi- 
cally lo value the contents of a box cons'gned by rail 
and it is lo*t in transit it is not open to him to claim 
from the railway company anything in excess of that 

U u^° n 0n ground that the box really contain- 
ed things of greater value. He cannot recover more 
than the value declared by him, though the Court 
may find that the box in fact contained goods of 
greater value. A I R (Vol 36) 1949 Mad 754: 62 L W 
372 : 1949 M W N 287 : (1949) 1 M L J 538. 

S. 63. 

-S. 63— Resisting entry of person beyond the units 

notified in compartment. 

In order to prevent any danger to the health and 
life of passengers the Act provides in S. 63 that the 
limit of passengers to occupy a compartment must be 
exhibited in some conspicuous place iuside or outside 
the compartment. This section combined with S. 109 
confers a right upon the occupants of a compartment 
to resist the entry of more number of persons than 
is fixed for the compartment. AIR (Vol 9) 1922 Pat 
§ : 1 Pat 260 : 23 Cr L J 257. 

S. 63— Compartment — Meaning of. 

The word “compartment” is not used in the same 
meaning throughout the Act. Certain provisions of 
the Act would be satisfied if there be a partial parti- 
tion. There are other provisions in which it should 
be attributed to compartments the quality of comp- 
lete separation. 

(Ranade J. contra). Partial partition between two 
would be sufficient for making them separate com- 
partments. (1900) 24 Bom 293 (296) : 1 Bom L R 68S 
(DB). 
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S. 66. 

Si 66 or 68 — Rules for the guidance of — Public 
ami Railway officials — Rule 29 — Platform ticket 

— Sale whether unlawful. 

Under rule 29, a Railway Administration has the 
right to exclude' from platforms any person not having 
business on the Railway premises; such right is not 
repugnant to S. 66 orS. 6S. Quaere — Assuming that the 
demand of payment for a platform ticket is unlawful, 
whether a suit or the recovery of the amount paid 
lies. 116 P L R 1911 ; 36 P R 1911 ; 102 P W R 1911 : 

9 Ind Cas 1011 V D B). 

S. 67. 

— — S. 67 — Applicability — Purchase of third class 
ticket — Absence of third class compartments— Pro- 
vision of goods waggons as Pilgrim Traffic Vehicle 

— Holder of third class ticket travelling in vehicle 
under protest — >uit lor damages for breach of con- 
tract and for discomfort, etc. — If lies. 

Section 67, Railways Act, operates not only in cases 
where there are compartments of a particular class 
available but there is no room in those compartments, 
but it also extends to cases where there is no com- 
partment of that class at all. When a passenger who 
has taken a third class ticket finds that there are no 
third class compartments at all but only goods 
waggons marked as Pilgrim Traffic Vehicle, his 
remedy is to reluse to travel by that vehicle and ask 
for a refund as provided by S. 67 (2). He cannot travel 
by the available vehicle under protest and then claim 
damages for breach of contract, or discomfort and 
inconvenience. A I R (Vol 34) 1947 Bom 390 : 1 L R 
(1947) Bom 172 ; 49 Bom L R 178. 

S. 67 — Scope. 

Section 67 not only operates in the case where 
there are compartments of a particular class available 
but there is no room in those compartments, but it 
also extends to a case where there is no compartment 
of that class at all. A I R (Vol 14) 1927 Pat 352 (2) : 

8 P L T 676 : 103 Ind Cas 316. 

S. 67 — Reserved accommodation — Waiver. 

The benefit conferred by S. 67 i. e., “Fares shall 
be deemed to be accepted and tickets should be issu- 
ed subject to the condition of their being room avail- 
able in the train may be waived by the Railway, 
Company, but it cannot be taken to be waived by 
the mere fact that the plaintiffs had reserved a 
carriage as according to the rule of the Company 
“reserved carriages in mail trains can only be pro- 
vided when the load of the train permits. ’ 

Plaintiffs had reserved a carriage from Cocanada 
to Madras. At Samalkot the Company refused to 
attach this carriage to the mail train as it was already 

fully loaded. . . , , 

Held, that plaintiffs were only entitled to the 
statutory relief given by S. 67 ot the Railways Act. 
(1907) 30 M 417 (419) (D B). 

S. 68. 

S. 68 — Fraudulent use of pass. . , 

Where a railway servant applied for and obtained 
a free pass for his wife and mother and handed over 
this pass to another woman, who was neither his wife 
nor nis mother, and she used it. . 

Held : the railway servant was guilty under Penal 
Code, S. 420 and not Railways Act, S. 68 - A 1 
(Vol 12) 1925 Oudh 479 : 2 O W N 510 : 12 O L J 
508 : 20 Cr L J 1164 : 88 Ind Cas 524. 

Ss. 68, 69 and 113 — Person travelling without 

ticket • 

It is not a criminal offence to travel in a train with- 
out a pass or ticket, when there is no intent to 
defraud the Company, but a person so travelling is 
liable under S. 113 of the Railways Act to pay on 
demand an excess charge in the nature of a penalty. 
AIR (Vol 4) 1917 Cal 105 : 44 Cal 279 : 25 C L J 
610 : 18 Cr L J 647 : 40 Ind Cas 295 (D B). 


Ss. 6S, 112 — Travelling without ticket Cheat- 
ing, attempt at — Indian Penal Code, Ss. 417 and 
511 — Dishonest or fraudulent intention— Offences, 
if distinct — Separate sentences — Statute, const iuc- 
tion of — General and Special Acts — Re, cal by 
implication — General Clauses Act, S. 2(> — Indian 
Railways Act Penal provisions, if exhaustive. 

Entering into a Railway compartment and travel- 
ling without a ticket are only some of the ingredients 
of an offence under S. 112 of the Indian Railways 
Act : these acts in themselves are not penal under the 
section. The essence of an offence under the section 
is dishonest or fraudulent intention to defraud the 
Railway Administration of its just dues i. e., the fare 
payable by the passenger. 

The fraudulent intention of a passenger must 
appear from some othe r act or omission than merely 
travelling without a ticket e. g., an attempt to free 
himself from liability by producing an used and 
irrelevant ticket. 

Travelling in a Railway car, with a false and 
entirely irrelevant ticket with a fraudulent and dis- 
honest intention is an offence under S. 1L2 (a) of the 
Railways Act which must be read with S. 68. I ravel- 
ling without a ticket comes within the words of S. 68 
and so under S. 112 (a) entering into the train and 
travelling without a ticket and the attempt to palm 
off an used ticket upon a Railway servant are not 
separate and distinct offences. The intention to cheat 
him and the Railway Administration is one and the 
same offence. 

The element of the offence under S. 417, I, P. C., 
is precisely the same as that of one under S. 112 of 
the Indian Railways Act and a person cannot be 
sentenced under both the sections separately for the 
same offence. Facts which form the basis of a con- 
viction and sentence under one charge, cannot also 
form the basis of a conviction and also a separate 
sentence under another charge. There cannot be 
cumulative sentences, though a conviction might take 
place on an alternative charge or even both. It is 
ordinarily desirable, that when in an act omission is 
made penal by two acts, one general and the other 
special, the sentence should be passed under the 
special Act. 

The penal provisions in the Indian Railways Act 
are not exhaustive and there is nothing in the Act 
itself or any other enactment in force in India 
which excludes the operation of the general laws in 
force as offences which are not punishable under the 
Act. 

Quaere: — Whether in this country a special penal 
law repeals, by implication in every case, a previous- 
ly existing general law relating to an offence of the 
same nature? (1906) 5 C L J 47 (51, 52) : 11 C W N 
100 (D B). 

S. 69. 

S. 69 — Travelling without ticket. 

Before the penalty imposed by S. 113 (1) can be 
enforced under Sub-s. 4, there must be requisition on 
the passenger under S. 69, and a failure of refusal to 
present for examination or to deliver up his pass or 
ticket. AIR (Vol 13) 1926 Bom 266 : 50 Bom 215 : 
28 Bom L R 443 : 94 Ind Cas 742 (D B). 

S. 71-A. , , 

S. 71-A — Validity of declaration — Whether 

can be challenged in pioceedings under Payment of 
Wages Act. 

If a declaration is made under S. 71-A of the 
Railways Act by the authority empowered in this 
behalf that a post is “essentially intermitent”, the 
validity or otherwise ol the declaration cannot be 
challenged in summary proceedings under the Pay- 
ment of Wages Act. AIR (Vol 34) 1947 Lah 379. 
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— S. 72. 

See also Contract Act — Ss. 151, 152 and 161. 

1. Admission of loss. 

2. Applicability and scope. 

3. Accident. 

4. Burden of proof. 

5. Construction — Risk notes. 

See also No. 13. 

6. Damages. 

See also No. 15. 

7. Delay in delivery. 

8. Delivery of goods. 

9. Deviation from route. 

10. Estoppel. 

11. General liability. 

12. Interpretation. 

13. Loss, destruction or deterioration. 

14. Loss of complete package, meaning of. 

15. Misconduct. 

16. Miscellaneous. 

17. Notice. ' 

18. Overcharge. 

19. Re-measurment. 

20. Running train, meaning of. 

21. Rules. 

22. Theft and robbery. 

23. Validity of form. 

24. Who can sue. 

25. Who can be sued. 

26. Wilful neglect. 

See also No. 4. 


1. Admission of loss. 

— 72— Mode of transport— Burden of proof. 

Where the Railway Company admits the loss, the 
onus of how the consignment was dealt with and its 
condition throughout the transit lies upon the Rail- 
way Company and their failure to enlighten the Court 
point cannot prejudice the consignor’s claim. 
AIR (Vol 20) 1933 Pat 630 : 148 Ind Cas 396. 


S. 72— Risk note Form B. 

In a suit for damages for loss of goods consigned 
un der Risk-note B the railway company can only be 
made liable if it can be shown that loss was occasion- 
ed on account of wilful negligence on its part. AIR 
(Vol 15) 1928 Pat 242: 106 Ind Cas 529 (DB). 

S. 72 — Risk-note B. 

For the loss of goods carried under Risk Note B, 
the Railway Company is exempt from liability unless 
it is proved that the loss was due to wilful negligence 
of the Company. AIR (Vol 14) 1927 Pat 22 : 97 Ind 
Cas 452 (DB). 

S. 72 — Risk-note B — Plea of non-delivery. 

In order to make the risk note applicable it is suffi- 
cient that the plaintiff-consignor pleads loss to him- 
self. It is not necessary for the defendant Railway to 
give evidence that the goods have been lost to him 
also. Therefore if the plaintiff admits the loss then all 
that the defendant has to do in the written statement 
is to plead the contract. He is not required to bring 

any evidence to support his plea. If the plaintiff is 

astute to plead not loss but only non-delivery, even in 
that case the defendant need only plead the contract 
and he will be relieved from the duty of calling evi- 
dence: 45 Bom 1201 not Foil. AIR (Vol 13) 1926 Pat 
165: 1925 PI1CC 333: 7 P L T 140: 90 Ind Cas 790 


S. 72 — Risk Note B. 

In an action for the recovery of the value of goods 
consigned under Risk Note B, to Railway Company 

for transmission, plaintiff- admitted the loss but did 

not produce any evidence to show that the loss was 
$u? aS j°r ed b y the neglect of the Railway Company 
The defendant Company need not prove loss of goods 
consigned to it under Risk Note Form B where the 
plaintiff himself admits such loss. AIR (Vol 12) 192£ 
Cal 299 : 80 Ind Cas 420 (DB). 


S. 72 — Risk Note B. 

Where the plaintiff admits that the goods were lost, 
the defendant Railway Company is not bound te 
prove that the goods were lost while in its custody. 
A I R (Vol 12) 1925 Oudh 525 : 27 O C 331 : 85 Ind 
Cas 338. 

S. 72 — Plea of risk note. 

The object and effect of S. 72 was to limit the 
liability of Railway Company during the transit of 
goods consigned to them for carriage and to substitute 
the obligation of a bailee for the obligation cf an in- 
surer of such goods which prior to the passing of that 
Act was imposed upon them under the Common Law. 

A Railway Company is not entitled to rely upon 
the provisions of the ‘risk-note’ which pro tanto 
exempts it from liability unless the plaintiff admits 
or evidence has been adduced which satisfies the 
Court that a loss had occurred. AIR (Vol 11) 1924 Cal 
725: 51 Cal 515: 28 CWN 1001: 79 Ind Cas 420 (DB). 

S. 72 — Where plaintiff’s case is not based 

on loss. 

Where the plaintiff had expressly described his 
claim as one of compensation for non-delivery and 
the defendant had not pleaded that the goods had 
been lost. 

Held, that the plaintiff’s case would rest upon the 
presumption that the goods were still in the posses- 
sion of the railway company. AI R (Vol 11) 1924 Pat 
25 : 4 P L T 443 : 74 Ind Cas 431. 

2. Applicability and scope. 

-S. 72 — Section 72, Railways Act, is to be read 

subject to the other provisions of the Act. AIR (Vol 
24) 1937 Sind 85 : 31 S L R 22 : 168 Ind Cas 76 (DB). 

S. 72 — The Railway Company cannot be com- 
pelled to carry goods on terms imposed by a proposer 
which are contrary to the rules of the Railway Com- 
pany. 

The plaintiff despatched a consignment of boots 
and shoes from A to E, at Railway risk. The con- 
signment arrived at K but plaintiff could not arrange 
for its delivery and at his request, it was detained 
for ’a considerable time. The plaintiff then asked the 
Railway Company at K to have the goods re-booked 
from K to A. In accordance with rules and regula- 
tions, the Railway Company stated that the plaintiff 
should execute risk note A it the goods were to be 
re-booked. The plaintiff refused to execute Risk Note 
A and brought a suit for compensation against the 
Railway Company : 

Held, that the plaintiff had no cause of action 
either under the Railways Act or under the Carriers 
Act. A I R (Vol 22) 1935 All 844 : 1935 A L J 991 ; 
1935 A W R 969 : 158 Ind Cas 520. 

S. 72— Goods falling under S. 75 — Whether Rail- 
way can take risk note. 

When articles declared to fall under S. 75, Rail- 
ways Act exceeding Rs. 100|in value were sent without 
the extra percentage, the Railway can protect itself 
under S. 72 (2) provided the conditions falling within 
that sub-section are satisfied and Risk Note form X 
is not ultra vires. A I R (Vol 21) 1934 Lah 180 : 15 
Lah 590 : 36 P L R 536 : 150 Ind Cas 709 (DB). 

S. 72 — Scheme of the section. 

The scheme of the section is that there is a gener- 
al rule at the commencement imposing a general 
liability of a considerable extent upon the Indian 
Railways and then follows a particular rule as to 
exemption from the extensive provisions of the first 
sub-section. AIR (Vol 11) 1924 Pat 25 : 4 P L T 443 : 
74 Ind Cas 431. 

Ss. 72, 47 — “Subject to the other provisions of 

this Act,” meaning of — Rules framed under S. 47 are 
no provisions of the Act — Liability of Company for 
passengers, “luggage” — Articles of merchandise 
sent as luggage. 
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* The words in S. 72 “subject to the other provisions 
oi this Act” do not apply at all to rules under S. 47 . 

A rule made under the Act is not a provision of the 
Act. The words have an obvious reference to S. 73 
relating to the carriage of animals, and S. 75 relating 
to the carriage of articles of special value, which are 
expressly framed to place certain restrictions on the 
full operation of S. 74. When a package containing 
merchandise which was delivered by a passenger to 
the servants of a Railway Company to be carried as 
passenger’s “luggage” was lost : 

Held, that the Railway Company was bound to 
make good the loss : Held, also that Rule 76 of the 
Company’s rule was inconsistent with S. ot tne 
Act and did not absolve the Company from liability. 
(1909) 13 C W N 847 : 3S Cal 819 tS22, 823) : 3 lnd 

Cas 470 (DB). 

Ss. 72, 54, 47— Responsibility of Railway Com- 
pany as carriers — Ordinary common-law liability 
Power to determine when liability shall vest— Rules 
framed under the Act — Reasonableness— Non-gi ant- 
ing of final receipt, iif divests responsibility. 

The word “delivered” in S. 72 refers to a physical 
event an important element of which is that wnat- 
ever is delivered passes from the physical custody ot 
one man to the physical custody of another, it is 
devoid of any legal significance. Section 72 embodies 
the general common-law with regard to the responsi- 
bility of carriers, which is that when goods are deli- 
vered to the Railway Company to be carried, they 
become liable under the law, like any other bailee. 

Sections 47 and 54, however, empower the Railway 
company to make rules determining the conditions 
under which such liability shall vest, and particularly 
at what point of time it shall vest. But such rules 
must be consistent with the Act, i.e., reasonable, 
otherwise they will be void and inoperative. \Vhe 
plaintiff’s goods were delivered at a Railway station 
for transmission and plaintiff had got the ^warding 
note registered, and the goods marked, but the rail- 
way Company had not given him a receipt which is 
the last step in the process of booking and the goods 

were lost. 

Held that the Railway Company was liable. The 
rule that responsibility should only arise on the grant 
of such a receipt was unreasonable and therefore 

void. (1904) 8CWN 725 : 31 Cal 9ol (957, Jo8). 

. S. 72, Cl. (2)— Responsibility as carriers— Appli- 

cability of total loss of goods. 

Section 72, Cl. (2) does apply to cases of total loss 
and destruction ot goods and not *"« e ly to partial 
loss or destruction. (1902) 7 C W N 370 . 30 C -5/ 

<261) (DB). , „ . _ 

S. 72 — Obligation, extent of-Carner — Reason- 

^Railway Companies are not carriers and there is no 
obligation on them to carry passengers salely. i hey 
are only bound to carry them with reasonable care 
and diligence. (1901) 3 Bom L R 293:5 CWN 
449 • 11 M L J 150 : 28 Cal 401 (409, 410) : 28 I A 

144 (PC). . . , m 

3. Accident. 

—S. 72— Fire— Burden of proof. 

Where goods were destroyed by fire in transit and 
it Was found that the railway had taken all precau- 
tion against accident as a bailee of goods should have 

tft Held, that they were absolved from any liability 
to make good to tne plaintiff, loss or damage sustain- 
ed by him. 

Held, further that the railway need not prove the 
actual origin of the fire and show that the railway 

company itself was free from ®pyj 1 ®8«8 e “{y Q J l J t !}| 
matter. AIR (Vol 14) 1927 All 774 : 49 All 884 : 25 

A L J 730 : 102 lnd Cas 433 tDB). 


— S. 72— Risk note B. 

The use of the expression ‘accident’ by ilselt in- 
volves the idea of something fortuitous and unexpect- 
ed and more so when it is coupled with and preceded 
by the words “unforeseen event.” In law an ac- 
cident” is generally intended to mean either vis 
major,” i.e., an inevitable casualty or the act ot 1 ro- 
vidence or else an unforeseen event, misiortune, act 
or omission which is not the result o( any negligence 
or misconduct of the party relying on this Plea. A Jit 
(Vol 13) 1926 Sind 9 : 20 S L R 245 : 91 lnd Cas 1U 

S. 72 Dangerous goods — Explosion — Death 

_ Liability of Company — Negligence — Burden 


of proof. , , 

A Railway Company is not, like a common earner, 

liable for not earning salely. It is liable only for 
culpable negligence. In actions for damages tor neg 
genre against a Railway Company the onus is on the 
plaintiff to prove negligence on the part ol the Rail- 
way Company. Where the lather of a person killed 

bv the fireworks carried by a passenger undei ms scat 
sued the Railway Company lor damages lor negli- 

Se H?ld, that the burden was on the plaintiff to prove 
that the plaintiff knew or ought to hav-e knowi o 
the dangerous character ol the goods and should 
have prevented the carriage of such goods .and not 
upon the Railway Company to show that they v-cre 
not guilty ol any negligence in not discovering the r 
real character. (1901) 11 M L J 156 . 3 Bom L R 2 3. 

5 C W N 449 : 28 C 401 (409, 410) : 23 I A 144 (1 U- 

4. Burden of proof 

(a) General 

(a-1) Mis-conduct. 

(b) Negligence. 

(c) Wilful neglect. 

(a) General 

S. 72— Duty of railway company— Proof ot rail- 
way receipt referring to Risk-note Form B and booking 
at owner’s risk at lower rate of freight-Suff.ciency- 
Due execution of Risk-note-Duty to prove to escape 

It is tor the Railway Administration which claims 
exemption from liability for damage or loss of a con- 
signment to prove an agreement of the kind referred 
to in S. 72 (2) of the Railways Act. 1 he Administra- 
tion must prove the execution of a special contract m 
a Risk-note Form B. The fact that they produced a 
railway receipt which refers to a Risk-note in Torm 
B, would merely prove the existence of such a Risk- 
note but it would not relieve the Administration 
from proving the due execution of the Risk-note with 
particular reference to the conditions which have to 
be fulfilled under S. 72 (2). The railway receipt is 
mere evidence to show that certain goods were, placed 
in the custody of the railway and that a certain sum 
was paid as freight. The mere fact that Areferstoa 
Risk-note in Form B, or that it shows that the goods 
were sent at owner’s risk and that a lo wer rate of 
freight was charged would not take away the liability 

of the railway company unless the P b an £ c ’""jg 

itself within the provisions ol S. 72 U) ot the Act. 1 ne 
Risk-note being an exception to the ordinary res- 
ponsibility ol the Railway company, must be proved 
hv the railway company to have been duly executed. 
A^R (Vol 37) 1950 Pat 215 : 29 Pat 170 (DB). 

S 72 (2) (b)— Consignment of goods packed in 
wooden crates, covered by Risk Notes A and B and 
not C- Goods carried in open wagons — Destruction 
by fire from engine -Liability of Railway-Proof re- 

quired of consignor. 

Goods packed in wooden crates will not ordinarily 
be carried in open wagon, and the Railway Company 
is not expected to carry them in open wagons merely 
because a crane has to be used to lift them into the 
wagons unless it is done at the request of the consig- 
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nor. The company in these circumstances must get an 
agreement in the term of Risk Note C executed by 
the consignor. Otherwise, in respect of the destruc- 
tion of the goods owing to the risk incidental to their 
being carried in open wagons, t he responsibility of 
the company at once arises as a bailee under S. 151, 
Contract Act. being not limited by any agreement. 
In these circumstances, the railway take upon them- 
selves the responsibility for safe carriage of the goods 
and the onus is on them that they are not liable for 
the loss of goods by fire. II the Risk Note C is not 
taken and the goods are carried in open wagons and 
then destroyed by fire from the engine in course of 
the transit, all that the plaintiff consignor need prove 
for making the railway company liable in spite of the 
consignment being covered by Risk Notes A and B is 
(1) that the goods in question were liable to damage 
when carried in an open wagon ; (2) that they would 
have been normally carried in a covered wagon ; (3) 
that the damage or the destruction of the goods was 
due to the consignment being carried in an open 
wagon. In such cases it is no defence for the railway 
to urge and to prove that the goods were c n ri< d at 
the request of the sender. AIR (Vol 3b) 1949 Pat 493 
(DB). 

— — S. 72 — Loss of goods consigned — Liability of 
Railway Company — Nature and extent of — Negli- 
gence— Onus. 


i- ^.^ a ^ wa - v . Company in India, a common carrier, is 
liable as an insurer, that is, the company is responsi- 
ble for the safety of the goods entrusted to it in all 
events, except when loss or injury arises from an act 
oi God or enemies of the State. In the absence of 
evidence as to special contract varying the usual liabi- 
lity, the burden of proving absence ol negligence is 
on the company, since loss or damage to the goods is 

!,°r i e Ji) cn as P r ' ma facie proof of negligence. AIR 
(Vol 36) 1949 Pat 110 : 29 PLT 76 (DB). 


S. /2— Loss of goods — Absence of special con- 
tract — Liability of Railway— Burden of proof— Evi- 
dence Act, S. 10G. 


Under S. 72 oi thfc Railways Act the liability of a 
Rahway Administration for the loss of goods delive- 
red to it for carriage is that of a bailee in the absence 
of a special contract. All the facts regarding how the 
consignment was dealt with while in the custody of 
the Railway are especially within their knowledge, 
and therefore the Railway must place before the 
Court all the facts in a suit against them for non- 
delivery of goods. It is then for the plaintiff con- 
signor to satisfy the Court that the true inference from 
these facts is that the Railway did not exercise the 
care and skill required of a bailee. AIR (Vol 35) 1948 
Sind 26 : ILR (1947) Kar 144. 

Ss. 72 and 74 — Burden of proof — Loss of goods 

Suit for compensation— Onus— Contract Act, S. 151. 

The responsibility of a Railway administration is 
that of a bailee under S. 151, Contract Act. Where 
goods are consigned at Railway risk, the consignor 
paying increased charges, the onus is on the Railway 
administration to prove that they tcok as much care 
of the goods bailed as a man of ordinary prudence 
would take of his own goods. AIR (Vol 34) 1947 Bom 
169 : 48 Bom L R 698 : 231 Ind Cas 367. 


— S. 72 — Risk Note — Execution of — Proof. 

The fact that the letter II is endorsed on the Rail- 
way receipts and that the goods were hooked at the 
lower rate is not sufficient to prove that the goods 
were consigned under a Risk Note. The execution of 
the Risk Note must be proved by evidence. AIR 
(Vol 31) 1944 Cal 50 : ILR (1943) 1 Cal 397 : 211 Ind 
Cas 270. 

-S. 72 — Risk-Notes Forms A and H — Case of non- 
delivery of consignments — Liability of Railway Com- 
pany, if can be assumed— Onus. 


Even in the case of the non-delivery of the consign- 
ment, it cannot be assumed that the Railway Com- 
pany is liable to pay damages to the consignor. It is 
true that the onus in a case of non-delivery of con- 
signment lies on the Railway Company in the first 
instance to disclose how the consigment was dealt 
witli throughout the time it was in its possession or 
control and if it is found upon the evidence adduced 
that there was misconduct on the part ol its servants. 
Railway Company would be liable to damages with- 
out any further evidence on behalf of the consignor- 
If it is founu that there was no misconduct on the 
part ot its servants, the burden of proving such mis- 
conduct shall then shift on to the consignor. AIR 
(Vol 26) 1939 All 748 : 1939 A L J 905 : 1939 A VV R 
752 : 185 Ind Cas 435. 

S. 72— Railways Act, 1890, S. 72 — Risk Notes A 

and B — Due execution, absence of — Burden of proof. 

W here a consignor of goods for carriage to a rail- 
way Administration brings a suit for damages on the 
railway receipt and the receipt specifically mentions 
the existence of risk notes in respect of the transac- 
tion, the burden of proof is on the consignor to prove 
that the risk notes had not been signed by the plain- 
tiff or with his authority. (1934) 143 Ind Cas 489, 
(DB). 

Ss. 72, 75 — Loss of goods — Suit for damages — 

Excepted articles. 

Where a person seeks to recover damages as price 
of goods sent at the ordinary Railway parcel rate and 
lost while in custody of the Railway Administration, 
he must prove first that he entrusted the parcel to the 
Railway Administration and that it did not contain 
any of the excepted articles mentioned in the Second 
Schedule, exceeding Rs. 100 in value. It is not for the 
Railway Administration to prove the contrary. AIR 
(Vol 19) 1932 Cal 3 : 58 C 989 : 35 C W N 452 : 134 
Ind Cas 886 (DB). 

S. 72 - Journey. 

It is not the duty of a railway companv to give evi- 
dence regarding a portion of journey which was un- 
eventful especially when such details are not speci- 
fically asked for by the plaintiff. A I R (Vol 17) 1936 
Lah 557. 

S. 72_Theft. 

Unless there is direct evidence adduced in a parti- 
cular case the Court is not in a position to decide that 
thefts are of frequent occurrence in a particular rail- 
way nor is it entitled to take judicial notice of the. 
thefts merely from reported cases. AIR (Vol 17) 1930 
Pat 283 : 11 P L T 161 : 124 Ind Cas 833 (DB). 

— — S. 72 1 2) — Limits of note— Risk note Form B. 

The burden lies on the railway company seeking 
the advantage of the guarantee, that they must be 
held harmless for certain things, to bring themselves 
within the language of the guarantee. AIR (Vol 15) 
1928 Cal 65 : 55 Cal 132 : 46 C L J 428 : 32 C W N 
76 : 106 Ind Cas 252 (DB). 

S. 72 — Risk-note B New (Form) — Evidence as try 

how consignment was dealt with. 

In view of the proviso (inserted in the new form of 
Risk note B) the Railway Administration is bound to 
disclose to the consignor how the consignment was 
dealt with throughout the time it was in its possession • 
or control. If the company discloses to the consignor 
how the consignment was dealt with by it and if the 
material placed before is satisfactory, it is not neces- 
sary for the company to give evidence before the 
consignor is called upon to prove misconduct. 

Failure to make a disclosure as to how the consign- 
ment was dealt with necessitates the giving of evi- 
dence in regard to the manner in which the consign- 
ment was dealt with by the company throughout the 
time it was in its possession or control. AIR (Vol 15) 
1928 Nag 340 : 111 Ind Cas 535. 
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72 — Execution of note — Risk-note B is an 
exception to general liability. 

Jwala Prasad, Ag. C. J.— I'he agreement absolving 
the railway company from the liability under certain 
circumstances set forth in the Risk-note Bis an excep- 
tion to the general liability ol the railway company 
as a bailee under Ss. 151, 152 and 161 ol the Contract 
Act, and therefore the risk note must be proved by 
the railway company to have beeii duly executed. 

It must also be proved that the circumstances under 
which the exemption from the ordinary responsibility 
is claimed exist iu the case. A I R (Vol 14) 1927 Pat 
193 : 6 Pat 189 : 8 P L T 3S5 : 102 Ind Cas 403 tDB). 

S. 72 — Where a contract under Risk-note B has 

been entered into, the burden of prool is on the plain- 
tiff to show that the loss of the goods is due to one of 
the exceptions mentioned under which the company 
is liable. 

Risk-note R is a special contract complete in itself 
and the plaintiff cannot maintain an action under, the 

t eneral law ignoring the Risk-note in cases of non- 
elivery. 

Where in a case, the company in its statement 
alleged theft from a running train to-escape liability, 
Held, the plea was a specific form of theft and the 
initial onus which lies on the plaintiff to prove theft 
is not displaced by such a plea. AIR (Vol 13) 1926 Pat 
148 : 90 ind Cas 812 : 5 Pat 118 : 7PLT 561 : 1925 
P H C C 305(Db). 

S. 72— Risk Note A. , . 

The burden is on the plaintiff to show that the 
consignor was compelled by force, fraud or misrepre- 
sentation to enter into risk note form A when as a 
matter of fact the goods were properly packed and 
not damaged. AIR (Vol 12) 1925 Nag 333 : 87 Ind 
Cas 1031. 

— S. 72— Facts to be proved. 

The term ‘loss’ denotes a fact, not a cause of action. 
A valid cause of action against a Railway Company in 
India for damages for non-delivery of goods con- 
signed to it for carriage must be based either on con- 
tract or on tort and must arise from the breach of 
some duty owed to the plaintiff by the Railway Com- 
pany. Proof of the fact that a loss of the goods has 
occurred may sometimes be found, sometimes defeat 
such a cause of action. But a cause of action for loss 
without more is not known to the law. Non-delivery 
of goods consigned to a Railway Company for con- 
veyance may be due to the fact that the goods are 
being deliberately detained by the Railway Com- 
pany, or that they are “lost”. It does not therefore 
necessarily follow that by proving the non delivery 
of such goods the non-delivery or mis-delivery or 
goods may be due to “loss” or it may be due to other 
causes. AIR (Vol 11) 1924 Cal 725 : 79 Ind Cas 126 : 
51 Cal 615 : 28 C W N 1001 (DB). 

S. 72 — In a suit against a Railway Company for 

compensation for loss of goods consigned under a 
special contract embodied in a risk note, the onus is 
upon the plaintiffs to establish how the loss or de- 
terioration was caused. AIR ( v ° J* 1 ] ^ 2 f V 

75 Ind Cas 260 : 18 ML W 322 : 1923 M W N <31 

(DB). , ... , 

Ss. 72 and 80 — Duty of Railway to which goods 

are delivered for carriage — Bailee. 

The duty of a railway when goods have been 
delivered for carriage, is that of a bailee as defined in 
Ss. 151, 152 and 161, Contract Act. When a thing is 
injured or lost while in the charge of bailee, the 
burden ot proving that he has exercised ordinary care 
is upon the bailee because he has special knowledge 

of the facts. Where the plaintiff alleged and proved 

the loss of goods, the burden of proof shif ted on to 
the defendant Railway to establish that they did 
discharge statutory duty under S. 72 of the Railways 
Act read with Ss. 151 and 152 of the Contract Act. 


Section 80 of Railways Act while it gives an option to 
a plaintiff to sue one or other of two Railway Ad- 
ministrations in cases where the goods have been 
booked through does not surely mean that where the 
plaintiff has brought the suit against both Railway 
Administrations, he is entitled to a decree against 
that one ol them also which has satisfied the Court 
that the loss accruing to the plaintiff was not due to 
its negligence AIR (Vol 7) L920 Oudh 70: 2 l 1 1’ L R 
(J C) 109 : 23 O C 96 : 7ULJ 250 : 56 Ind Cas 714. 

S. 72 — Liability — Loss due to vis Major. 

The liability of a Railway Administration for loss 
of goods entrusted to it for carriage is the same as 
that of a bailee. A plaintiff suing a Railway Company 
for damages for non delivery ol goods consigned to 
it for carriage need not prove how the loss occurred. 
The Company must show circumstances which ex- 
empt it from liability. Plaintiff made over to Railway 
Comp my certain goods lor despatch. 1 he Railway 
Company loaded and despatched them in the ordinary 
course ot business that very day, without unnec ssary 
delay. Part of the distance the goods had to be carri- 
ed over a river on Hats where the goods were lost by 
the sinking of Hats by a cyclone. The Railway- 
Company was not liable, the cause of the loss being 
an act of God and not the negligence of the Com- 
pany. AIR (Vol 5) 1918 Cal 892 : 25 C L J 37 : 38 
Ind Cas 702 (DB). 

(a-1) Misconduct. 

S. 72 — Risk Notes A and II — Non-delivery of 

goods — Obligation of railway to disclose how con- 
signment was dealt with while in its possession — 
When ceases to operate — Looting of goods by riotous 
mob— Obligation for disclosure not properly fulfill- 
ed — Right and duty of consignor. 

Goods were booked by the plaintiff for carriage by 
a railway at a special reduced rate under Risk Notes 
"A” and “H”. The Railway Administration which 
failed to deliver the goods, intimated the plaintiff 
that they were looted by an unruly mob over which 
they had no control and they could not, therefore, 
entertain any claim for compensation. The Risk Note 
in suit, which relieved the Railway Administration 
from all liability for any loss or damage to the con- 
signment except upon proof that such loss or damage 
arose from the misconduct on its part or its servants, 
provided that in cases of (a) non-delivery and (b) 
pilferage, the Railway Administration was bound to 
disclose to the consignor how the consignment was 
dealt with throughout the time it was in its posses- 
sion or control and, if necessary, to give evidence 
thereof before the consignor was called upon to prove 
misconduct, but that, if misconduct oil the part of 
the Railway Administration or its servants could not 
be fairly inferred from such evidence, the burden of 
proving such misconduct should lie upon the 
consignor. 

Held, that under the suit Risk Note, in all cases 
other than where the loss was caused by misconduct 
all liability for any negligence was wholly excluded, 
but where the loss was caused by misconduct the 
statutory standard of duty imposed by S. 72 of the 
Railways Act viz., the duty to take the care of a 
bailee, the same care as a reasonable man would take 
of his own goods, was revived. It followed that the 
railway then would not necessarily be automatically 
liable in all cases where misconduct of its servants 
had been established hut only when the case was 
also one where the railway would be liable under the 
statutory duty to take care of an ordinary bailee on 
an application of the general principles of law relat- 
ing to liability in torts and for negligence, and not 
otherwise. 

Held, further, that as under the provisions con- 
tained in the provisos of the Risk Note the duty of 
disclosure as to how the consignment was dealt with 
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ceased the moment the goods ceased to be under 
the control of the Railway, the contractual obligation 
for disclosure in the present case ceased to have any 
operation at all from the moment the goods were 
looted by a riotous mob under circumstances out of 
control of the Railway. The consequence ot this was 
that the onus ot proving misconduct from the 
moment the looting took place was on the plaintiff in 
so far as any facts were sought to be relied on which 
occurred after the looting took place. Any dis- 
pute as to whether the contractual obligation for dis- 
closure had been properly fulfilled that is to say, 
whether' the Railway company had furnished sulli- 
cient information, was a matter to be decided judi- 
cially as an entirely separate matter to the suit itself. 
If the plaintiff was not satisfied with the disclosure 
made, it was for him to say so and by a special ap- 
plication to the Court to call on the administration to 
fulfil their obligation. This applied not only if he 
was not satisfied from the information furnished in 
correspondence before suit but also if he was not 
satisfied from the evidence furnished by the Railway 
in the suit itself. After the Railway Administration, 
after being called upon to give particular evidence 
gives such evidence, as they think sufficient by way 
of disclosure, if the plaintiff was not satisfied with 
that evidence as sufficient, he had a right to ask the 
Court to decide the point whether the Railway had 
fulfilled its obligation of disclosure at that stage 
before he considered whether he would call any evi- 
dence at all or not. It was not open to a consignor 
who did not choose to avail himself of the benefit of 
this special obligation for disclosure on the part of the 
Railway, when he found that something had been 
omitted which he would like to have in evidence from 
the Railway than to seek recourse to rules of a pre- 
sumption under the Evidence Act. In a case where the 
Risk Note was not properly enforced and the Railway 
was not asked to give its evidence first, the plaintiff 
was not entitled to be treated as being in a more 
favourable position than he would otherwise have 
been, simply because he had not himself chosen to 
enforce his rights. (1950) 54 Cal VV N (2 D R) 35 (DB). 

S. 72 — Risk Note B — “Misconduct” of Railway 

servants— Burden of proof — Duty of Railway Ad- 
ministration to adduce evidence regarding its deal- 
ing with consignment while in its possession. 

By virtue of S. 72, Railways Act, the responsibility 
of a railway as a bailee can be limited by agreement 
contained in the Risk Notes. Under Risk Note “B”, a 
special agreement is made between the Railway and 
tne owner of the goods limiting the responsibility of 
a bailee. The consignor in consideration of a special 
reduced rate agrees to hold the railway Administra- 
tion “free from all responsibility for any loss, destruc- 
tion or deterioration of or damage to the consignment 
from any cause whatsoever except upon proof that 
such loss, destruction, deterioration or damage arose 
from misconduct of the railway Administration’s ser- 
vants”. Under the proviso to the Risk Note “B” incase 
of non delivery of the whole of the consignment or of 
the whole of one or more packages forming part of 
the consignment the railway administration shall be 
bound to disclose to the consignor how the consign- 
ment was dealt with throughout the time it was in 
its possession or control and, if necessary, to give evi- 
dence thereof before the consignor is called upon to 
prove misconduct, but, if misconduct on the part of 
the railway administration or its servants cannot be 
fairly inferred from such evidence, the burden of 
such misconduct shall be upon the consignor. The 
proviso to the Risk Note “B” means that the railway 
company should disclose to the consignor before a 
suit is filed as to how the consignment was dealt with 
and that after the matter comes into Court, if neces- 
sary. railway must give evidence as to the nature 
of its dealings with the consignment while under its 


control, before the consignor is called upon to prove 
misconduct. If the consignor is not satisfied that the 
disclosure made by the railway has been adequate or 
accurate, then the matter piust be judicially decided 
and the railway administration should be the first to 
submit their evidence at the trial. If misconduct can 
be fairly inferred from such evidence, the consignor 
is absolved from his original burden of proof. If any 
material evidence is withheld, the railway may ex- 
pose itself to the presumption under S. 114 (g), Evi- 
dence Act. If the railway fails to make the requisite 
disclosure or to adduce the requisite evidence, the 
railway must be made liable for the goods and is not 
entitled to invoke the protection or immunity on the 
basis of the Risk Note “B”. If no evidence is adduced 
with regard to the railway’s dealing with the entire 
consignment, there is a breach of the contractual 
obligation on the part of the railway to adduce the 
requisite evidence. The Railway is not entitled to 
call upon the plaintiff to allege or prove misconduct 
on the part of the Railway Administration or its ser- 
vants. Really the stage is not reached where the 
question of misconduct arises and the Risk Note does 
not come into play and the railway must pay com- 
pensation for tne non-delivery of the goods consig" 
ned. AIR (Vol 36) 1949 Cal 380. 

S. 72— Risk notes A & B — Execution of both — 

Effect of — Burden ot proving misconduct. 

The effect of executing Risk Notes A 6c B is that 
the plaintiff can recover only upon proving miscon- 
duct on the part of the Railway Administration’s ser- 
vants and'the burden of proof thus lies on the plain- 
tiff. But that does not absolve the Railway Adminis- 
tration from the liability to disclose in what way the 
consignment wis dealt with if for purpose of sustain- 
ing the burden the plaintiff requires such disclosure to 
be made. If the Railway Administration 'is to be absol- 
ved entirely from makii.g any disclosure as to the 
way the consignment was dealt with, simply because 
the plaintiff had agreed to execute Risk Note A then 
there would be no point in executing Risk Note B 
along with it. In view of Risk Note B the liability of 
the Railway Administration to make a disclosure of 
the way in which the consignment was dealt with 
would still remain but the Railway Administration 
would not be under the necessity to make such dis- 
closure unless the plaintiff specifically required it. 
AIR (Vol 36) 1949 Nag 246 : ILR (1949) Nag 116 : 
1948 NLJ 530. 

S. 72— Risk Note B, proviso — Applicability — 

Claim for non-delivery of goods — Claimant admit- 
ting defective package by executing Risk Note A — 
Proof required. 

If a claimant for non-delivery of goods consigned 
under Risk Note B makes no attempt to show that 
the package was packed in accordance with the inst- 
ructions laid down in the Tariff, or that there were 
no such instructions, he is not entitled to claim that 
the provisions of the proviso to that Risk Note reaui- 
ring the Railway Company to make the necessary dis- 
closure are applicable. Further where the claimant. has 
admitted by executing Risk Note A that the package 
is defective and has omitted to show that in spite of 
the admitted defects the consignment was packed in 
accordance with the instructions laid down in the 
Tariff or to show that no instructions have been laid 
down, the proviso cannot be applied. Where the clai- 
mant is not entitled to take refuge under the proviso 
to Risk Note B, the burden of proof is on him to show 
that the loss or damage arose from misconduct on the 
the part of the Railway Administration or its ser- 
vants. AIR (Vol 35) 1948 Cal 300. 

S. 72— Risk Notes A and Z — Liability for short- 
age due to pilferage— Factsto be shown by Railway 
company before claimant is called upon to prove 
misconduct of the Railway administration or its ser- 
vants. 
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Where in a consignment booked on Risk Notes A 
and Z there is a shortage and the Court is unable from 
the evidence on record to say that the consignment 
was not properly packed in accordance with the 
requirements of the Tariff, it is entitled to assume 
that the proviso in Risk Note Z applies. In such a 
case the Railway administration is bound to disclose 
to the consignor how the consignment was dealt with 
throughout the time it was in its possession or control 
and if necessary to give evidence thereof before the 
consignor is called upon to prove misconduct. In such 
a case the Railway administration ought to lead evi- 
dence Erst and show how the consignment had been 
dealt with and the Court should then consider whe- 
ther from the evidence it could be fairly inferred that 
the loss was due to misconduct of the Railway ad- 
ministration or its servants. AIR (Vol 35) 1948 Cal 
168. 

S. 72— Risk-note Z— Loss of consignment — Mis- 
conduct — Burden of proof — Non-production of evi- 
dence — Inference — Plaintiff not calling upon defen- 
dant to produce — Effect. 

In a suit for damages against a railway company 
for loss of consignment booked under a risk-note in 
Form Z it is for the defendant railway to decide whe- 
ther it has produced all the evidence which it desi- 
red to produce in order to avoid an adverse inference 
of misconduct. The mere fact that the plaintiff did 
not call upon the defendant to produce this evidence 
does not justify the Court in refusing to draw an in- 
ference adverse to the defendant from the non- 
production of such evidence by the defendant. AIR 
(Vol 85) 1948 Pat 237 (DB). 

S. 72 Risk Note A — "Misconduct — Burden of 

proof— Defective packing— Consignor, whether can 
deny. 

In a case covered by Risk Note A the entire onus 
to prove misconduct lies on the plaintiff-consignor, 
and there is no provision, as there is in Risk Note B, 
that the Railway Administration must in the first 
instance disclose how the consignment has been 
dealt with throughout the journey before the plain- 
tiff is called upon to prove misconduct. Again, ones 
Risk Note A has been executed it is no longer open 
to the consignor to assert that the packing was not 
defective. By signing the Risk Note he has admitted 
the defective packing. AIR (Vol 35) 1948 Pat 48. 

8. 72— Risk Note Z— Case covered by proviso to 

Risk Note— Misconduct— Burden of proof— Proper 
procedure to be followed. 

la a case falling under the proviso to Risk Note Z, 
it is for the Railway Administration to make the 
disclosures referred to in the proviso before the 
plaintiff-consignor could be called upon to prove 
misconduct of the Railway Administration s servants. 
The procedure to be followed is this. The Railway 
Administration must first make the necessary dis- 
closure, and if the consignor is not satisfied with or 
is doubtful as to the accuracy or truth of the infor- 
mation disclosed and wants evidence, then the 
Railway Administration must be the first to submit 
their evidence at the trial. If the consignor is satis- 
fied that full disclosure has been made, .then he 
must discharge the onus upon him, and he can do it 
either by showing that misconduct may be inferred 
from the evidence led by the Railway Administra- 
tion, or the disclosures made by them, or he may 
in his turn affirmatively lead evidence which esta- 
blishes miscouduct. That is one possible course. It 
on the other hand, he is not satisfied with the dis- 
closure made, then it is his duty to call upon the 
Railway Administration for further and better dis- 
closure, or evidence. If he does so, then it will be 
for the Court to decide whether his demand has or 
has not gone beyond the obligation which lies upon 
the Rauway Administration under the proviso. It 


the Court holds that his demand for further proof 
is not justifiable, then of course the Railway Admi- 
nistration need not disclose anything more, and 
there can be no inference against them from that 
fact. The plaintiff still has to discharge his burden. 
But if the Court holds that the demand is reasonable 
and in spite of the Court’s direction the Railway 
Administration does not disclose the further parti- 
culars called for, then the presumption under S. 114 
(g), Evidence Act, will come into operation, and the 
plaintiff may call upon the Court, to draw an infer- 
ence of misconduct upon the basis ol that presump- 
tion alone. But, if the Railway Administration has 
made the further disclosure and no inference can be 
drawn from the evidence disclosed, then the burden 
still lies upon the plaintiff, and he has to discharge it 
before he can succeed. 

There is no onus on the Court to see that the 

E arties follow the proper procedure. It is the 
usiness of the plaintiff to ascertain the law and 
if he fails to conduct his case properly and does 
not call upon the Railway Administration in the 
lower Court to furnish material facts relating to 
the details of ,the carriage ol the goods to enable 
him to make out his case of misconduct, the High 
Court will not order a remand so as to give him 
a further opportunity to do so. AIR (Vol So) 1 J4o 
Pat 45: 1948 PWN 30. 

S. 72— Risk Notes A and B— Misconduct— Bur- 
den of proof— Failure to disclose dealings with 
consignment — Inference. 

Under S. 72, Railways Act, the responsibility of a 
railway administration as carrier, is that of a bailee 
under Ss. 152 and 161 of the Contract Act: this 
responsibility can be limited by agreements con- 
tained in risk notes. In the case of risk notes in 
forms A and B, the liability of the railway arises 
only upon the misconduct of the railway Adminis- 
tration. While the consignor (plaintiff) has to prove 
misconduct, the railway has the burden to disclose 
to the consignor the dealings of the consignment 
throughout the transport up to the delivery. If from 
such disclosure no misconduct is inferable, then the 
consignor has to prove misconduct as being the cause 
of the loss. Where the Railway Administration fails 
to make a full disclosure, the consignor is entitled 
to an inference in his favour and adverse to the 
Railway Administration on the principle of 111. 
(g) to S. 114 Evidence Act. AIR (Vol 34) 1947 Pat 
84: 13 BR 428: 1946 PWN 148: 230 Ind Gas 288. 

S. 72— Risk Notes A and B— “Misconduct”— 


What is— Onus of proof. 

In the case of consignments covered by risk notes 
A and B, there is no liability on the part of the 
railway administration without a finding of miscon- 
duct on the part of its servants. The onus of proof 
is on the party alleging misconduct. Knowledge on 
the part of the railway administration that an ac t 
of its servants was likely to cause injury is not suffi- 
cient to constitute misconduct. Misconduct is not 
necessarily established by proving even culpable 
negligence. It must be shown that the servants were 
actually responsible for the guilt of wrongful act. 
AIR (Vol 34) 1947 Pat 81: 13 BR 421: (1946) 
PWN 137: 230 Ind Cas 274. 

S. 72— Loss caused by misconduct— Burden lies 

on plaintiff to prove misconduct. 

In a suit against a railway to recover damages lor 
loss caused to the plaintiff by the destruction of his 
goods in transit on the allegation of misconduct on 
the part of the railway, the burden is cast upon the 
plaintiff to prove misconduct; it is not for the railway 
to disprove it. AIR (Vol 33) 1946 Cal. 249: ILR (1944) 
2 Cal 487: 48 Cal WN 554 (DB), 

S. 72— Risk Note H— Consignment of ata loaded 

in watertight wagon and securely sealed— Wagon 
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detained due to incessant rain and sinkage of line 

Contents found damaged by wet— Misconduct, held 
not proved by consignee. 

A consignment of L37 bags of ata was booked at 
Cawnpure Central Goods shed, Last Indian Railway 
for Nlotihari on 9th August 1941, under risk Notes in 
Forms A and H. The B. N. W. Ry. Company took 
charge of the consignment on 22nd August 1941, in 
a sound condition under a clear receipt loaded in a 
wagon which was examined and found fit to run and 
whose flap doors had been securely closed and sealed. 
I he wagon containing the consignment in question 
reached Chapra Railway Station on 26th August 
1941. On that very date, it reached Diglnvara Rail- 
way Station where it met heavy and incessant rains, 
as a result of which further running of the train was 
stopped, and the train with the wagon containing 
the consignment, was detained at Dighwara until 
6th September 1941. This was due to the fact that 
there was sinkage of Railway line owing to heavy 
and incessant rains. The wagon reached Motihari 
Railway Station on 7th -September 1941. The seals 
and rivets of the wagon were found intact; but sixty 
bags of ata were found damaged by wet. The plain- 
tiff brought a suit against the Railway Company for 
the recovery of compensation on account of damage 
done to the consignment: 

Held, that the misconduct had to be proved by the 
plaintiff. The inference of misconduct had to be 
raised from the facts and circumstances proved by 
evidence. The plaintiff had failed to discharge the 
burden of proof which lay upon him and the suit 
must, therefore, be dismissed. AIR (Vol 32) 1945 
Pat 159: 11 BR 414: 219 Ind Cas 431. 

S. 72 — Execution of Risk 'Note II — Damage to 

consignment — Burden of proof. 

Where a consignor institutes a suit against a Rail- 
way Company for damages on account of the damage 
caused to his consignment during the transit and 
where a Risk Note in Form H is executed in respect 
of the goods consigned, the consignor should prove 
not only that the wagon was found defective at the 
arrival station but also that it was on account of the 
misconduct of the servants of the railway company 
that it was or became defective. AIR (Vol 26) 1939 
Cal 377: 189 Ind Cas 50. 

S. 72— Consignor executing Risk Note A — Rail- 
way, when liable — Onus — Delay — Whether miscon- 
duct. 

When the consignor has executed Risk Note A, 
the liability of the Railway Company is limited 
by the terms of the contract which provide that the 
Railway administration shall not be liable for any 
loss except upon proof that the loss arose from mis- 
conduct on the part of the Railway administration 
servants. The burden of proving such misconduct is 
admittedly upon the plaintiff. Delay which is not 
unreasonable on the part of the Railway Company to 
any consignment is no indication of misconduct. AIR 
(Vol 22) 1935 Cal 811: 159 Ind Cas 907. 

S. 72 — Risk Note H — “Misconduct*' — Damage 

by leakage of rainwater through holes in waggon — 
Liability — Burden of proof. 

Where a person sues a Railway Company for com- 

f iensation for damages caused to goods by rainwater 
eaking through holes in the waggons, he must 
establish by positive evidence that it was owing to 
the delective state of the waggon in which the goods 
were loaded that the injury was caused. By merely 
proving that when the waggon reached its destina- 
tion it was found in a defective state, he does not 
discharge the onus which lies heavily upon him to 
prove misconduct by the servants of the Railway 
Company. The principle applicable to cases where 
there is a loss of a portion of a consignment in transit 


does not apply to a case of this nature. AIR (Vol 20) 
1933 All 460: 1933 ALJ 995: 144 Ind Cas 304. 

S. 72— Risk Notes A and B — Misconduct — Onus 

of proof. 

In the case of Risk Notes A and B, the onus of 
proving misconduct on the part of the Railway Ad- 
ministration is on the party alleging it and when 
misconduct on the part of the servants is alleged 
it must he shown that the servants were actually 
responsible for the guilt of wrongful act: knowledge 
on the part of the Railway Administration or of their 
servant that an act is likely to cause injury is not 
sufficient. AIR (Vol 20> 1933 Cal 742: 57 C LJ 281: 
60 C 996: 147 Ind Cas 752. 

S. 72 — Goods loaded in water-tight wagons — 

Damage — Burden of proof — *' Water-tight” mean- 
ing of. 

Where goods are loaded in a water-tight waggon, 
it is for the consignor in order to succeed to prove 
that the waggon was not as a matter of fact water- 
tight to the knowledge of the company’s servants, 
before despatch of the goods. On proof of this, mis- 
conduct can reasonably he inferred. The company’s 
servants are not hound to provide any water-proof 
sheets in water-tight waggons. 

The term “water-tight” is used as descriptive of a 
type of waggon and is not to be understood as a 
guarantee that it is actually water-tight, although it 
is supposed to he so. AIR (Vol 20) 1933 Nag 1: 144 
Ind Cas 204. 

S. 72 — Interpretation— “Misconduct”, meaning 

of — Owner of goods to prove misconduct on the part 
of the Company — Quantum of proof. 

The word “misconduct” denotes any unbusiness- 
like conduct, and includes negligence; or want of 
proper care which a bailee is to take under Sec. 152 
of tne Contract Act. 

The word ’ misconduct” as used in the risk note B, 
is wide enough to include wrongful commission and 
omission, intentional or unintentional, of anv act, 
which the Railway Company wrongfully dia, or, 
which it wrongfully neglected to do, or to put it in 
another way, did what it should not have done, and 
did not do what it should have done. The immunity 
which the risk note B, brings to the Railway Com- 
pany is by shifting the burden of proof. In the case 
of goods damaged in possession of the Railway Com- 
pany covered by a risk note, the owner of the goods 
is to prove, that the injury to the goods was caused 
by tne misconduct of the Railway Company. A 
plaintiff claiming damages on the account of damage 
caused to his hags of beris by rainwater leaking 
through the holes of the wagon must establish by 
positive evidence, that it was owing to the defective 
state of the wagon, in which the goods were loaded 
that the inj'ury was caused By merely proving that 
when the wagon reached its destination, it was found 
in a defective state, he does not discharge the onus, 
which lies heavily upon him to prove misconduct 
by the servants of the Railway Company. AIR 
(Vol 17) 1930 Cal 815: 52 C LJ 235: 35 CWN 133 
(DB). 

S. 72 — The explanation of the loss is often 

within the exclusive knowledge of the railway com- 
any, and to compel the trader to prove that it was 
ue to wilful misconduct on the part of the railway 
company’s servants, is to call upon him to establish 
something which it may be almost impossible for 
him to prove. None the less, that is the burden that 
he undertakes in choosing to send the goods under a 
risk-note and at reduced rate. AIR (Vol 15) 1928 
Lah 837: 10 Lah 329: 111 Ind Cas 523 (DB). 

S. 72 — Risk Note B.— Theft — Mere proof of theft 

insufficient. 

Even according to the risk-note B in new form, the 
onus of proving misconduct in a suit for damages for 
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goods stolen from a carriage lies, as it always has 
lain, on the consignor. But he has this advantage 
that he can, if ne wishes, have the company’s 
servant who dealt with the consignment put into the 
witness-box for cross-examination and may himself, 
if he can, prove his case from the examination or 
cross-examination of these witnesses, and the Court 
has then, from the evidence primarily and from any 
evidence called by the consignor, toexamine whether 
misconduct can fairly be interred or not. Obviously 
evidence as to how the consignment was dealt with 
does not mean evidence as to how the stolen goods 
were stolen, nor does the fact of theft ipso facto 
constitute proof of misconduct. Something more has 
to be shown namely, that responsible care and 
caution was not being used by the' company or by 
their staff, or that the stall was grossly insufficient 
for its purpose, so insufficient as to import negligence 
in the administration, or that as a matter of fact 
was negligent and was not doing its proper duty. 
A I R 1922 Bom 46, Not foil. AIR (Vol 14) 1927 Mad 
908: 53 MLJ 407: 26 M L W 355: 105 Ind Cas 299. 

(b) Negligence. 

S. 72 — Loss or damage — Inference — Disproof of 

negligence — Onus. 

Loss or damage to goods entrusted to a railway ad- 
ministration is prima facie evidence of negligence ; 
and the burden of disproving negligence lies on the 
railway administration in the absence of a special 
contract to the contrary. AIR (Vol 37) 1950 Pat 215 : 
29 Pat 170 (DB). 

— — S. 72 — Non-delivery of consignment — Presump- 
tion — Onus of rebuttal -Liability for damages. 


Ss. 72. 76 — Railway Company, whether should 

prove only reasonable care of the goods— Standard 
of care required. 

it would he enhancing the burden of proof upon a 
defendant Railway Company to an absurd extent if it 
has to prove not only that it has taken every reason- 
able care but also that it knew how the loss had 
happened. A bailee Railway Company will be bound 
to place before the Court all material witnesses who 
were on the spot, but this does not discharge the 
plaintiff from proving the want of due diligence or 
the negligence ol the defendant or his servants and 
S. 76 does no more than take away from the plaintiff 
a burden which in any case, lies upon the defendant 
under S. 106, Evidence Act, namely, to prove facts 
which are within his special knowledge and adds no 
new burden on the latter; it is for the defendant to 
place all material evidence that may be available 
before the Court, and if there is failure on the defen- 
dant’s part in this respect, the plaintiff may ask the 
Court to presume that if produced, such material 
would have gone against the defendant, and upon 
such materials as may be produced by the defendant, 
the plaintiff has to show that there was want of 
diligence or that there was negligence on the part of 
the latter or his servants or agents. AIR (Vol 21) 
1934 Cal 151 : 37 C W N 1109 : 58 C L J 98 : 150 
Ind Cas 189. 

S. 72 — Wagon not locked — Company, whether 

negligent. 

The Railway Company, held not proved to be 
negligent by reason ot the fact that there was not an 
ordinary lock on wagon. AIR (Vol 21) 1934 Lah 186 : 
36 P L R 536 : 15 Lah 596 : 150 Ind Cas 709 (DB). 


i 
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The non-delivery by a Railway Company of a 
consignment of goods is prima facie evidence of 
negligence, and it is for the company to offer proof to 
rebut this presumption. When the Railway Company 
does not give reliable evidence to prove the existence 
of circumstances exonerating it from liability, it must 
be held liable for damages for non-delivery of the 
consignment. AIR (Vol 35) 1948 Pat 345: 27 Pat 151: 
29 P L T 451 (DB). 

S. 72 — Risk notes A and B — Whether negligence 

amounts to misconduct, question of law. 

The question whether there has been negligence of 
a character which may amount to misconduct invol- 
ves a determination of the question of principles of 
law and it cannot, therefore, be always a question of 
fact. AIR (Vol 34) 1947 Pat 84 : 1946 P W N 148. 


J S. 72 Hemp stored within 45 feet of line — No 

protection against sparks from passing engines — No 
arrangement for extinguishing fire— Negligence. 

Hemp was stored within 30 or 45 feet of running 
line; no shield was provided to prevent the sparks 
from passing engines alighting on combustible mate- 
rials stored in the shed, and so far as appliances for 
extinguishing fires were concerned, there was half a 
dozen iron water buckets, which were empty at the 
time when the plaintiff’s bales caught fire : 

Held, that the Railway Company was grossly negli- 
gent in failing to make adequate and reasonable pro- 
vision lor the protection of the goods which had been 
delivered to it by the plaintiffs and accepted by them 
ioi transportation. A I R (Vol 23) 1936 All 69 : 1935 
A W R 1389 : 1936 A L J 387 : 58 All 576 : 160 Ind 
Cas 703 (DB). 

— p-S* 72 —‘Defective package’— Meaning. 

Defective package’ does not necessarily mean 
packing not according to conditions prescribed by the 
Railway. ‘Defective’ means not perfect and packing 
may be defective in the sense that the goods may be 
liable to damage, leakage or wastage. A I R (Vol 23) 
1930 Mad 508 : 59 Mad 789 : 43 L W 638 : 70 M L J 
«08 : 1030 M W N 594 : 163 Ind Cas 493. 


S. 72— Goods destroyed by fire— Liability. 

The responsibility of a Railway Company under 
S. 72 is that of a bailee under Ss. 151, 152 and 161 of 
the Contract Act. The question whether the goods 
were actually delivered or not is a question of fact. 
Where the bags of biri leaves, kept in open, were 
destroyed probably by somebody throwing a burning 
cigar on them : 

Held, that the Company were'not negligent and 
hence not liable in damages. AIR (Vol 19) 1932 Cal 
257 : 35 C W N 1242 : 137 Ind Cas 445. 

S. 72— Failure to take best steps in emergency. 

“Good sense and the policy of the law impose some 
limit upon the amount of care, skill and nerve which 
are required of a person in a position of duty, who 

has to encounter a sudden emergency In a 

moment of extreme peril and diificulty, you are not to 
expect perfect presence of mind, accurate judgment, 
and promptitude. If a man is suddenly put in an ex- 
tremely difficult position and a wrong order is given 
by him, it ougnt not, in the circumstances, to be 
attributed to him as a thing done with such want of 
nerve and skill as to amount to negligence. If, in a 
sudden emergency, a man does something which he 
might, as he knew the circumstances, reasonably 
think proper, he is not to be held guilty of negligence 
because, upon review of the facts, it can be seen that 
the course he had adopted was not in fact the best.” 
AIR (Vol 19) 1932 Sind 123 : 26 S L R 327 : 139 Ind 
Cas 605. 

S. 72— Shifting onus— Negligence. 

In a suit tor damages by way of compensation for 
loss to goods occasioned by negligence ol the Railway 
Company though prima facie no burden lies on the 
Railway Company to prove that there was no negli- 
gence on their part, since ordinary damages are a 

f (resumptive evidence of negligence, once evidence is 
ed to show that goods were carried with negligence 
the burden shifts on the Railway Company to rebut 
the presumption. AIR (Vol 16) 1929 Cal 654 : 49 
C L J 551. 
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S. 72 — Company pleading theft in a Railway 

train. 

Where the Railway Company alleges theft from a 
running train, but fails to prove the allegation, the 
admission is not of theft at large but of a specific 
form of theft; and in any case the onus still lies on 
the plaintiff to prove neglect or theft by the servants 
of the Company. AIR (Vol 15) 1928 Lah 299 : 29 
P L R 633 : 106 Ind Cas 226. 

S.72 — In the absence of a valid risk-note damage 

being proved, it is for the railway to account for it 
and show that it was not due to any negligence on 
their part. AIR (Vol 15) 1928 Lah 166 : 10 L L J 1 : 
29 P L R 344 : 108 Ind Cas 177 (DB). 

S 72 — Negligence of Railway — Burden of proof. 

When goods are consigned to a Railway for deli- 
very, and damage has been caused to them in transit, 
the burden is always on the plaintiff, the consignor, 
to prove that the damage was caused by the negli- 
gence of the bailee or his servants. In doing so, it is 
open to the plaintiff to ask the Court to draw a 
presumption against the bailee for failure to call 
material witnesses who had to deal with the goods 
while in his custody. But when such evidence is led, 
it is for the Court to decide whether an inference 
can be drawn in favour of the plaintiff or not, in fit 
cases it being open to the Court to draw a presump- 
tion of negligence from the fact of loss or damage to 
the goods, if there is no evidence to explain the 
circumstances under which the loss or damage was 
caused. Whether in any particular case the Court 
will infer negligence must necessarily depend upon 
the facts of each case AIR (Vol 19) 1932 Sind 123 : 
26 S L R 327 : 139 Ind Cas 605. 

S. 72— Fire. 

Where goods were destroyed by fire in transit and 
it was found that the railway had taken all precau- 
tions against accident'as a bailee of goods should have 
taken. 

Held, that they were absolved from any liability 
to make good to the plaintiff, loss or damage sus- 
tained by him. 

Held, further, that the railway need not prove the 
actual origin of the fire and show that the railway 
company itself was free from any negligence in the 
matter. AIR (Vol 14) 1927 All 774 : 49 All 884 : 25 
A L J 730 : 102 Ind Cas 433 (DB). 

S. 72— Risk Note “B”— Company unable to pro- 
duce Risk note. 

Where the railway receipt specially referred to the 
risk-note form B and the goods were booked and 
despatched in pursuance of that contract, but the 
Railway could not produce the risk-note signed by 
plaintiff consignor in Court. 

Held, that even then the plaintiff must prove that 
the loss of goods was caused by negligence of the 
Railway Company. AIR (Vol 12) 1925 Cal 915 : 86 
Ind Cas 558. 

S. 72 — Risk-note B — Robbery from running 

train. 

As robbery from a running train is an exception to 
wilful neglect, the onus is on the plaintiff to prove 
neglect or theft by railway servants, before any ques- 
tion is reached of robbery from a running train, 
though defendant attempts to prove robbery from a 
running train and assumes that onus at the trial. 
AIR (Vol 12) 1925 Mad 133 : 79 Ind Cas 137. 

S. 72 — Loss by fire — Goods delivered to be 

carried — Liability of Company — Negligence. 

Held, that the plaintiff’s goods were “delivered to 
be carried” within S. 72 of the Railways Act as soon 
as they were taken into the goods shed of the Railway 
station, and that there was negligence on the part of 
the Railway Company, inasmuch as they did not do 
their duty in taking all measures for the protection 
of goods shed when the risk of Ere was imminent 


or had actually occurred. The liability of a Railway 
Company in respect of the goods is that of a bailee 
under S. 151, Contract Act, unless modified by con- 
tract approved by Government. AIR (Vol 5) 1918 
Bom 26 : 21 Bom L R 406 : 51 Ind Cas 309 (DB). 

S. 72 -Goods delivered for carriage — Loss — Lia- 
bility — Onus. 

A railway is responsible for the loss or destruction 
of goods delivered for carriage in the same measure 
as a bailee. The Railway is not in the position of an 
insurer or common carrier. Where goods are not 
delivered to the consignee at the place of destination, 
the onus lies upon the Railway to prove circum- 
stances exempting it from liability for negligence. 
A I R (Vol 5) 1918 Cal 892 : 21 C W N 1125 : 43 Ind 
Cas 263 (DB). 

S. 72 — Consignment under Risk Note Form H — 

Loss — Wilful neglect — Sale of goods — Liability. 

Certain perishable goods consigned under Risk 
Note, Form H, from a station on B. B. and C. I. Rail- 
way to a station on G. I. P. Railway were carried by 
the fomer Company to a junction station and put in 
an empty wagon of the latter Company. Not having 
been retranshipped at another station, they were 
carried to a wrong station and remained there un- 
noticed, but when they were ultimately sent to the 
proper destination they were in a stinking condition 
and so they were sold by public auction without 
notice to the consignors or their agents. On a suit by 
the plaintiffs, held that the Railway Authorities were 
not guilty of wilful neglect resulting in a loss of the 
complete consignment within the meaning of the 
risk note. AIR (Vol 3) 1916 All 256 : 14 ALJ 398 : 35- 
Ind Cas 265. 

S. 72 — Carriage overshooting the platform — 

Measure of damages. See (1904) 6 Bom LR 673 (680);. 
See also (1907) 17 MLJ 347 (351, 352): 9 Bom LR 671: 
31 Bom 381 : 2 M L T 435 : 6 C L J 5 : 4 A L J 461 : 
11 C W N 721 : 34 I A 115 (PC). 

(c) Wilful neglect. 

S 72 — Loss of Risk-Note — Liability of Railway. 

In a suit against a Railway where the Risk Note 
was lost and the District Judge did not find who exe- 
cuted the Risk Note and whether the person execut- 
ing was the duly authorised agent of the consignors: 

Held, that there was no liability on the plaintiffs 
to establish the defendant’s wilful neglect and the 
case must be decided under the ordinary law. AIR 
(Vol 19) 1932 Lah 136 : 33 P L R 100 : 134 Ind Cas 
300 (DB). 

S. 72 — Risk-note B. 

Wilful neglect on the part of the railway servants 
must be proved by the party alleging it. AIR (Vol 10)' 
1929 Lah 551: 111 Ind Cas 795: 10 Lah 261: 30 PLR 
671 (DB). 

S. 72 — Non-delivery. 

Where a Rail wav Company is sued for compensation 
for non-delivery of goods and the plaintiff does not 
admit loss of goods, the railway must first prove loss 
of goods and on such proof the onus will shift to the 
plaintiff to prove wilful neglect on the part of the 
railway or its servants, etc., according to the terms of 
the risk- note. A I R (Vol 15) 1928 Lah 774 : 112 Ind 
Cas 736 : 10 Lah 360 : 30 P L R 541 (DB). 

S 72 — Non-delivery. 

Where a Railway Company was sued for damages 
for loss caused by non-delivery of plaintiff’s goods 
and plaintiff did not admit that the goods were lost 
to the Railway Company : 

Held, that the initial burden lay on the Railway 
Company to show that it had earned the protection 
of the risk-notes, by proving loss of goods to it and 
that on proof of loss by the Company the burden 
would shift on to plaintiff to show wilful neglect on 
the part of the Company. AIR (Vol 15) 1928 Nag 305- 
111 Ind Cas 759 : 24 N L R 104. 
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S. 72 — Loss — Obligation of Railway to supply 

information. 

Although it may be said that in enquity the Rail- 
way Company ought to give such information to 
their customers as is in their possession with regard 
to the loss of goods delivered to them, it is riot in- 
cumbent under tne law upon them to do so and they 
are not obliged to go out of their way to assist the 
opposite party in proving wilful neglect. The obliga- 
tion is confined to suits brought in Small Cause 
Court ; 

Per Jhaveri, J.— The obligation is not only confin- 
ed to suits brought in Small Cause Courts but it 
applies to suits in all the Courts. AIR (Vol 14) 192/ 
Bom 638 : 106 Ind Cas 42 : 29 Bom L R 1460 (DB). 

J. 72 — Risk-note B. 

A Railway Company reiving on Risk-note B must 
admit loss in their pleadings in order to shift the 
onus upon the plaintiff to prove that that loss was 
due to wilful neglect by or on behalf of the Com- 
pany. AIR (Vol 14) 1927 Pat 193 : 102 Ind Cas 403 : 
6 Pat 189 : 8 P L T 385 (DB). 

■S. 72 — Burden of proving loss through wilful 
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neglect of Railway Company is on the plaintiff in a 
oase of risk-note form ‘B’. AIR (Vol 13) 1926 Lah 40: 
90 Ind Cas 1054 : 7 L L J 588 : 26 P L R 819. 

S. 72 -Risk Note B. 

When Risk Note form B exists plaintiff must prove 
that loss of goods was due to wilful neglect by the 
Company or its servants. AIR (Vol 12) 1925 Cal 306 : 
78 Ind Cas 449. 

— S. 72 — Risk-note form B. . 

Where a consignment is made under a Risk Note 
form “B” the burden lies on the consignor to prove 
that the loss was due to the will negleet of the 
Railway Company or its servants. AIR (Vol 1-) lJ-o 
Mad 949 : 22 M L W 707 : 85 Ind Cas 1003. 

S. 72 — Non-possession— Risk-note B— Evidence 

as to the loss of goods. 

The company to whom the goods are delivered 
must give prima facie or formal evidence that so lar 
as they know, the company or its servants, through 
whose hands the goods passed are not keeping back 

the goods. For this purpose, they must tender their 
servants for cross-examination and it is for the con- 
signor, if he can, to prove by the cross-examination, 
wilful neglect or theft ^y the Railway servants. AIR 
(Vol 12) 1925 Mad 745 : 21 M L W 728:1925 M W N 
186 : 48 M L J 400 : 87 Ind Cas 79. 

„ S. 72 — Risk-note B. . .. 

When the loss is probably due to wilful neglect it 
is not necessary to show that there is £0 other 
possible explanation for the loss. It is enough i 

facts proved strongly preponderate in favour ot the 

theory which fixes the company ^Rh liability. AIK 
(Vol 12) 1925 Mad 745 : 21 M L W 728 : 1925 MWN 
180 : 48 M L J 400 : 87 Ind Cas 79. 

S. 72— Risk-note B. ( 

Risk-note B absolves the Railway Company from 
a claim for damages unless the consignee can prove 
that the loss was caused by the wilful negligence ot 

the Railway Administration or the wilful negligence 
of or theft by its servants. The "I P™» >» 

such a case lies on the consignee. AIR (Vol 12) 1926 
Oudh 595 : 85 Ind Cas 815. 


When the plaintiff signs the Risk-note Form B and 
admits loss of goods, the onus of provmgwdfu 
neglect on the part of the defendant radway or theft 
by or wilful neglect of its servants, transport agents 

or carriers is shifted on to the plaintiffs from the de 
fendant Company. AIR (Vol 11) 1924 Pat 812 . 75 

Ind Cas 26. 


S. 72 — Signature - Risk-note R. 

Where the consignor signs the Risk-note form B 
the onus is upon him to prove wilful neglect or theft 
by Railway servants and it is not sufficient to prove 
that the loss must have occurred while the bags were 
in its custody, and it a man comes forward and deli- 
vers goods for carriage and signs a risk note, it 
cannot afterwards be complained by the owner of 
the goods that the man had no authority to sign the 
risk-note. AIR (Vol 10) 1923 Pat 325 : 4 P L T 185 : 
79 Ind Cas 571. 

S. 72 — Quantum of evidence — Risk-note B — 

Initial evidence as to loss — Applicability of Risk-note 
to mere non-delivery. 

Upon the special contract under Risk-note B the 
burden of proof lies in the first instance upon the de- 
fendants companies, that is to say, they must first 
prove that there was such loss as is contemplated by 
the first part ot the risk-note, and when they have 
done so, the onus will be shifted upon the plaintiff to 
show that the loss is due to the wilful neglecte of 
the defendants or their servants as provided in the 
latter part. The risk-note will apply not only when 
the goods have been lost by the bailee in the sense 
that he cannot trace them but also when they are 
lost to the owner because the bailee fails to deliver 
them to him in breach of his contract for any reason 
whatsoever; by merely suing for compensation for 
non-delivery the plaintiff cannot take the case out of 
the risk note. 

Where the plaintiff admits in his plaint that the 
goods have been lost and as the defendant does not 
in any way repudiate the contract but on the con- 
trary sets up the risk-note in defence. 

Held, no presumption can arise that the goods are 
still in his possession simply because he says that he 
cannot give any account ot the manner in which they 
have disappeared. When the question is whether the 
plaintiff has satisfied the burden which rests upon 
him to show that the loss has been caused by the 
wilful neglect of the defendants company, the quan- 
tum of evidence required for this purpose must 
necessarily vary according to the nature of the goods. 
AIR (Vol 10) 1923 Pat 285 : 4 P L T 173 : 1923 P H 
C C 82 : 1 Pat L R 169 : 2 Pat 442 : 72 Ind Cas 
440 (DB). 

S. 72 — Risk-note H — Prima facie evidence of 

suspicion - Shitting of onus. 

In a case of bales booked from a station on one 
Railway to another place over a different railway if 
the bales are packed in a waggon sealed at the send- 
ing station where the loaded van remained in the 
station for nearly 34 hours there is a legitimate in- 
ference that the waggon was broken open at the 
sending place where tne goods could be disposed of 
without exciting any suspicion; and even if it occurr- 
ed after the waggon left the station of despatch, that 
either some of the company servants were concerned 
in the theft or the theft occurred owing to the com- 

? any’s servants’ wilful neglect. There being a prima 
acie c*se against the railway, it is for the railway 
company to offer some reasonable explanation in 
order to escape liability. AIR (Vol 9) 1922 Bom 46 : 
24 Bom L R 272 : 47 Bom 155 : 67 Ind Cas 162 (DB). 
S. 72 — Risk-note B. 

The burden of proving wilful neglect or theft by 
the Railway Administration or its servants lies on the 
plaintiff. The responsibility of a Railway Company 
is limited under Section 72 (2) of the Railways Act 
in accordance with the terms of the Risk-note (B). 

AIR (Vol 9) 1922 Oudh 170 : 8 O L J 588 : 65 Ind 
Cas 342. 

S. 72— Pleadings. 

The railway company under the risk-note is liable 
only for the loss of one or more complete packages 
due to the wilful neglect of its servants, transport 
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agents or carriers employed by them. The plaintiff 
therefore in order to succeed in an action for com- 
pensation for the loss or deterioration of the goods 
consigned to the railway must set forth all the parti- 
culars constituting the wilful neglect or default of 
the railway company which occasioned the loss or 
deterioration as is required by Order 6, Rule 4 ol the 
C. P. Code. The onus of proving wilful neglect and 
default of the Railway Company and thereby fixing 
liability upon it must necessarily be upon the plain- 
tiff. AIR (Vol 9) 1922 Pat 17: 3 Pat L T 222 : 67 Ind 
Cas 664. 

S. 72 (2) — Risk Note B — Liability of railway 

Onus of proof. 

Where goods are booked for conveyance by a 
railway under Bisk Note, Form B, in consideration 
of a special reduced rate, the consignor cannot make 

the Company liable for loss except *on proof of theft 

or wilful neglect of railway servants, the onus of 
proving which is on him. AIR (Vol 16) 1919 Bom 120: 
43 Bom 769 : 21 Bom L R 779 : 52 Ind Cas 516 (DB)- 

See also AIR (Vol 6) 1919 Pat 42:( 1919) Pat II C C 
150 : 49 Ind Cas 498; 

17 C W N 635 (N >te) : 19 Ind Cas 242. 

But see 15 PLR 1909: ll3 P R 1908:4 Ind Cas 907. 

Ss. 72 (2) and 76 -Risk Note, Form B -Proof of 

negligence — Onus — Contract Act, Ss. 151, 152 
and 161. 

In a suit for compensation for the loss of goods 
consigned under a risk note in form B, the defendant 
Railway Company would not be liable if the plaintiff 
fails to prove that the loss was due to the wilful 
neglect ol the Railway Administration or to theft by, 
or to the wilful neglect of its servants. The case 
would be guided by the terms of the special contract 
embodied in the Risk Note, Form “B” and not by 
Ss. 151, 152 and 161 of the Contract Act or the other 
provisions of the Railways Act. AIR (Vol 6) 1919 Cal 
975 : 22 C W N 622 : 44 Ind Cas 691 (DB); 

See also tl912) 16 C W N 766 : 15 Ind Cas 56. 

— - — S. 72, Cl. (a) and (b) — Goods consigned under 
Risk Note Form H — Loss of goods — Onus of prov- 
ing negligence. 

Where goods are consigned to a Railway under 
Risk Note, Form II, the Railway is not liable for the 
loss of goods unless the loss was caused by theft by 
one or more of the Railway servants or by their 
wilful neglect and the consignor must prove wilful 
neglect since he has entered into a special form of 
contract. Whether the expression “robbery from a 
running train” in Risk Note, Form H, means any- 
thing more than an ordinary theft is doubtful. AIR 
(Vol 4) 1917 All 338 : 39 All 418; 15 A L J 321 : 39 
Ind Cas 130 (DB); See also AIR (Vol 1) 1914 Cal 761: 
19 C L J 142: 41 Cal 576 : 19 C W N 95 : 22 Ind Cas 
•679. 

5. Construction — Risk notes. 

See also Note 13. 

(a) General. 

(a-1) Attestation. 

(b) Risk note and Railway receipt not of the 
same date — Effect of. 

(c) Risk note in force before and after 1924 
— Distinction. 

(d) Signature on risk note — Effect of. 

(a) General. 

S. 72 — Risk Note A — Short delivery not due to 

defeciive condition of packing— Bags cut through 
•flap door gaps — Railway, if protected. 

For the purpose of Risk Note A, shortage in weight 
of goods is no doubt a condition in which the goods 
are delivered. It does not follow however that once 
Risk Note A has been executed every case of short 
.delivery will be covered by the saving clause which 
.protects the Railway Administration. Something 
more is necessary before the saving, clause Can have 


operation. It must appear prima facie that the loss 
which actually occurred was in some way connected 
with the defective condition of the packing. Where 
the shortage is not due to wastage on account of the 
bad condition of the bags but due to the fact that 
they had been cut through the flap door gaps, the 
special protection afforded by the saving clause in 
Risk Note A is not available to the Railway Adminis- 
tration. AIR (Vol 37) 1950 Cal 394. 

S. 72 — Risk Note B, proviso (b) — Applicability 

— Need for proof of proper package — Consignor 
executing both Risk Notes A and B — Duty of Rail- 
way Administration to disclose how consignment 
was dealt with. 

Before a case can be considered to be within the 
proviso (b) of the Risk Note B, the package from 
which pilferage has taken place must be shown to be 
properly packed. 

Where the consignor has executed Risk Note A in 
addition to Risk Note B, the Court is bound to take 
into consideration the circumstance that by the 
execution of the Risk Note A the consignor was ad- 
mitting defective packing. If the Court finds that the 
articles were not properly packed, the Railway Ad- 
ministration is under the duty to disclose to the con- 
signor how the consignment was dealt with through- 
out the time it was in its possession or control. The 
result therefore is that there is no scope for making 
the presumption against the Railway Administration, 
because of non-disclosure by them, that there was 
misconduct on their part or their servants. AIR (Vol 
36) 1949 Cal 679. 

S. 72— Risk Note C — Exemption from liability — 

Extends to loss caused by negligence or misconduct 
of servants but is limited to loss to consignment by 
open wagons. See AIR (Vol 33) 1946 Cal 249: 81 CLJ 
377. 

S. 72 — Risk Note — Effect of — Misconduct— What 

amounts to. See AIR (Vol 33) 1946 Cal 249 : 81 CLJ 
377. 

— — S. 72 (2) (b) — Risk Note B proviso — Construc- 
tion of — Obligation of Railway Company as to dis- 
closure — Breach of contractual obligation as to dis- 
closure — When can be said to arise — Misconduct, 
inference as to. 

The first portion of the proviso to Risk Note B in the 
form approved by the Governor- General in Council 
under S. 72 (2) (b), lays an obligation of disclosure on 
the Railway Administration, while the second portion 
of the proviso assumes that the obligation of dis- 
closure, including thegivingof the necessary evidence, 
has been discharged, and impliedly directs considera- 
tion of the material so disclosed before the consignor 
is relegated to the original burden of proof of mis- 
conduct laid upon him ; if such consideration leads to 
the fair inference of misconduct, the Railway Ad- 
ministration will be liable; otherwise, the proviso 
will cease to operate, and the consignor will be re- 
legated to his original burden of proof of misconduct. 
The obligation under the first proviso arises at once 
upon the occurrence of either of cases (a) or (b) con- 
templated by the proviso, and is not confined to the 
stage of litigation. One object of the provision is to 
obviate, if possible, the necessity for litigation. On 
the other hand, the closing words of the obligation 
clearly apoly to the litigious stage. As to the extent 
of the disclosure, it is confined to the period during 
which the consignment was within the possession 
or control of the Railway Administration ; it does not 
relate, for instance, to the period after the goods have 
been theftuously removed trom the premises. On the 
other hand, it does envisage a precise statement of 
how the consignment was dealt with by the adminis- 
tration or its servants. The character of what is re- 
uisite may vary according to the circumstances of 
ifferent cases, but if the consignor is not satisfied 
that the disclosure has been adequate, the dispute 
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must be Judicially decided. As to the accuracy or 

information given, if the consignor is 

aoubttul or unsatisfied, and considers that these should 
be established by evidence, evidence before a Court 
ol Law is contemplated and the Railway Administra- 
tion should submit their evidence first at the trial. 
At the close of the evidence for the administration, 
two questions may be said to arise, which it is impor- 
tant to keep distinct. The first question is not a mere 
question of procedure but is whether they have dis- 
charged their obligation of disclosure and in regard 
to this, the terms of the Risk Note require a step in 
procedure which may be said to be unfamiliar in the 
practice of the Court; if the consignor is not satisfied 
with the disclosure made, that is for him to say so, 
and to call on the administration to fulfil their obliga- 
tion under the contract, and the administration should 
then have the opportunity to meet the demands of 
the consignor before their case is closed ; any question 
as to whether the consignor’s demands go beyond 
the obligation should be then determined by the 
Court. U the administration fails to take the opportu- 
nity to satisfy the demands of the consignor so far as 
endorsed by the^Court, they will be in breach of their 
contractual obligation of disclosure. The other ques- 
tion which may be said to arise at this stage is whe- 
ther misconduct may be fairly inferred from the evi- 
dence of the administration; if so, the consignor is 
absolved from his original burden of proof. But, in 
this case, the decision of the Court may be given when 
the evidence of both sides has been completed. It is 
clearly for the administration to decide for themselves 
whether they have adduced all the evidence which 
they consider desirable in avoidance of such fair in e- 
rence of misconduct keeping in mind the provisions 
of S. 114, Evidence Act. AIR (Vol 24) 1937 P C 152- 
8 B R 461 : 41 C W N 837 : 46 L W 180 : 1LB (1937) 
Bom 375 : 31 S L R 326 : 39 Bom L R 946 • 1937 
M W N 904 : 1937 OWN 1045 : 18 P L T 767 - 64 
I A 176 : 1937-2 M L J 689 : 1937 A L J 1117 • 1937 
A W R 1159 : 168 Iod Cas l. 

S. 72— Risk Note H — “Deterioration” xMeaning 

and extent. 

Per Din Mohammad J — The words “deterioration 
from any cause whatever” include depreciation in 
value on account of detention or delay in delivery. 

But it is only where the consignor successfully estab- 
lishes any such misconduct on the part of the servants 
of the Railway Administration, as would be sufficient 
to mulct them in damages in spite of the Risk Note, 
that he is entitled to damages. 

Per Bhide J. — The word “deterioration” in the 
Risk Note must have the same meaning as that in 
S. 72, Railways Act, and in Ss. 151 152 and L61, Con- 
tract Act. Consequently, the word “deterioration” 
as used in the Risk Note H, does not cover deprecia- 
tion of value due to fall in the market price. AIR 
(Vol 22) 1935 Lah 492 : 16 Lah 280 : 37 P L II 579 : 
159 Ind Cas 72 (DB). 

- — S. 72 — The word ‘rate’ mentioned in Risk Note 
B means the charge per maund for the minimum 
quantity. AIR (Vol 20) 1933 All 854 : 1933 A L J 9Ul: 
148 lnd Cas 419. 

j -j J* 72 — Deterioration. 

jJ*he words “deterioration” in the risk-note is wide 
enough to include depreciation in value on account of 
Alall in the price of the goods. The meaning of the 
deterioration” in S. 161 which imposes liabi- 
On railway company is the same as in the risk- 
note form B, whicn lays down special conditions 
which the railway company is protected: A.I.R. 
Na fJ* 350, not, Foil. AIR (Vol 17) 1930 All 132 : 
1930 A L J 297 : 121 Ind Cas 828 (DB). 

^2— Risk-note H. 

lne words “from any cause whatever” cover inci 
nents which happen as a result of the waggon goinj 
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sick, and, therefore, the railway company is exempted 
v?,™ “ability for loss or dam iges aiising therefrom • 
AIR (Vol 14) 1927 Nag 347 : 104 Ind Cas 647 * 

— — S. 72 — Risk-note B — Railway strike. 

Where a risk-note in terms provides that the com- 
pany shall be liable for wilful neglect either on their 
own part or on the part of^their servants, the refusal 
of rail way servants to work in breach of their contract 
is evidence of wilful neglect on their part and conse- 
quently on the part of railway. AIR (Vol 14) 19?7 
Pat 337 : 6 Pat 369 : 103 Ind Cas 655 (DB)! 

s - 72— The term “fire” in Risk-note form II is not 


to be construed ejusdem generis with “any unforeseen 
event or accident.” Alii (Vol 13) 1926 Born 390 • 50 
Bom 284 : 23 Horn L R 71S : 96 Ind Cas 293 (DB)’. 

S. 72— Risk-note II. 


The words ‘‘before during and after transit” clearly 
mean the entire period from the time the delivery is 
taken by the railway company to the time delivery is 
made by the railway company to the consignee, so 
the liability of the company covers that period. AIR 
(Vol 13) 1926 Bom 390 : 28 Bom L R 718 • 50 Rom 
284 : 96 lnd Cas 29 3 (DB). 

S. 72 — Risk-note II. 


The contract under Risk-note II forms a complete 
special contract, between the consignor and the Rail- 
way- covering the whole period during which the 
goods remain with the railway. A I R (Vol 13) 1926 
Lah 614 : 94 Ind Cas 173. 

.S. 72 — Risk-notes B and H. 


The intention of the Risk-notes is clearly to protect 
the Railway Company from loss of any kind arising 
out of fire whether that fire is caused accidentally or 
through the ‘wilful neglect’ of the Railway Com- 
pany’s servants. AIR (Vol 13) 1926 Lah 341 : 7 Lah 
319 : 27 P L R 507 : 98 Ind Cas 329 (DB). 

S. 72— The person sending and the person deliver- 


i.ig the goods to the Railway Administration need not 
be necessarily the same, and so execution of Risk-note 
by the person delivering the goods is sulficient to bind 
the sender bv the contract. AIR (Vol 13) 1926 Pat 
336 : 5 Pat 221 : 98 Ind Cas 206 (DB). 

•S. 72 -Risk-note — Package. 


The word package” seems to mean both that 
which is packed, and that in which it is packed, its 
cov ring or receptacle. AIR (Vol 10) 1923 Pat 487 : 4 
P L T 392 : 72 Ind Cas 133. (DB) 

S. 72, Cl. (2) (b) — Risk Note Form B — Contract 
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in — Public policy— Short delivery of goods— Rail- 
way Compa iy’s liability. 

The agreement known as “Risk Note, Form B” is 
not contrary to public policy and absolves a Railway 
Company Irom all liability for short delivery of 
goods. But it is liable for the loss of a whole consign- 
ment or of one or more complete packages of consign- 
ment. 17 C VV N 529 : 18 Ind Cas 216 (DB). g 

Ss 72 (2) (b)— Risk note. Form B _ Liability of 


radway. 

An agreement in risk note, form B executed by a 
consignor of goods, relieves the Railway from liabili- 
ty in respect of any claim for compensation, no mat- 
ter how the loss, destruction, deterioration, or 
damage was caused, and the mere fact that such loss 
was due to the goods being negligently loaded in 
open wagons does not entitle the consignee to claim 
compensation from the railway. The railway is in 
such cases relieved of all responsibility quite irrespec- 
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tive ol the alleged nature of the negligence, or it 
would seem wilful misconduct on the part of the 
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railway or its servants which caused such damage. 
(1909) 10 P L R 74 (77, 78) : 1909 PWR73 : 1909 
P R 50 : 2 Ind Cas 94. 

Ss. 72 and 76— Liability of Risk note, construc- 
tion — Consignor bound by ordinary train arrange- 
going ments— “During transit * meaning of. 
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A consignor by Railway, whether he enquires or 
not, is bound not only by the ordinary route but also 
by the ordinary train arrangements and hours of 
arrival according to which they profess to carry. 

A Risk Note contained a clause that the company 
will not be liable for loss “before, during or after 
transit.* 

Held, that the clause covered the whole period 
from the time the goods were delivered to the Com- 
pany up to the time of redelivery to the consignee. 
The plaintiff consigned goods to K. Goods were taken 
to K and thence to C and brought back to K ow ing 
to some train arrangements. The goods were damage- 
ed while at C. The finding was that the goods were 
carried by usual route. 

Held, that the Company was not liable, the loss 
having occurred during transit. 33 M 120 (121, 122): 
6MLT 292 : (1909) 3 Ind Cas 931 (DR). 

S. 72 — “Risk Note” — Goods lost in transit — Ex- 
emption from liability — Onus of proof. 

Where goods are carried by a Railway Company 
under the terms of a “Risk Note” by which the Rail- 
way Company is not liable for any loss, destruction 
or deterioration of, or damage to, the goods before, 
during, or after transit the Railway Company is not 
liable for failure to deliver the goods if they are lost 
in transit. If the consignor should assert that the 
goods w’ere not lost but were delivered to a wrong 
person, the onus lay upon him to prove his case. The 
onus is on the plaintiff (consignor) to show that the 
circumstances under which the goods disappeared 
were not such as to amount to ‘loss” within the 
meaning of the “Risk Note.” The Railway Company 
is not bound to show’ by affirmative evidence that it 
has lost the goods. (1903) 14 M L j 396 (399, 400) 
(DB). 

(a-1) Attestation. 

S. 72 — Risk-note H. 

The attestation of risk- note II by two witnesses, 
although contemplated in the form as approved by 
the Governor-General in Council, is not an essential 
part of the form. AIR (Vol 15) 1928 P C 24: 54 M L J 
167 : 52 Bom 169 : 55 1 A 67: 47 C L J 214 : 30 Bom 
L R 275: 9 PLT 171: 5 O W N 219: 32 C W N 544: 

27 M L VV 667 : 26 A L J 545 : 1928 M W N 938 : 
107 Ind Cas 124. 

S. 72 — “Risk-note H”. 

The mere fact, that the form provides a place to 
enable two witnesses to attest the signature of the 
sender does not amount to enacting that the docu- 
ment is invalid, unless it is attested by two wit- 
nesses. AIR (Vol 13) 1926 Bom 390 : 50 Bom 284 : 

28 Bom L R 718 : 96 Ind Cas 293 (DB). 

S. 72 — Not essential. 

Section 72 requires that an agreement limiting the 
responsibility of the Railway shall be in writing. To 
sign a blank paper on which an agreement is after- 
wards written is not the same thing as executing an 
agreement in writing. Neither is it sufficient to sign 
a printed form in which no details relating to the 
particular consignment are recorded. Section 72 does 
not require that it shall be attested though the agree- 
ment provides a space for the signature of attesting 
witnesses. AIR (Vol 11) 1924 All 692 : 46 All 649 : 
22 A L J 645 : 5 L R A Civ. 396 : 81 Ind Cas 1 (DB). 

(b) Risk note and railway receipt not of the 
- same date — Effect of. 

S. 72 — Risk-note and Railway receipt not of the 

same date. 

Where consignment under risk-note form B and 
goods consignment note bear a different date from 
the railway receipt for the consignment, the risk note 
is not vitiated. AIR (Vol 17) 1930 Bom 45 : 54 Bom 
90 : 31 Bom L U 1297 : 122 Ind Cas 849 (DB). 


S. 72 — Risk-note — Contents of. 

The risk notes, forwarding order and the Railway 
receipt need not bear the same date; if it is esta- 
blished that they refer to a particular consignment 
in question, the Railway Company is protected. AIR 
1928 Lah 162. Diss. from. AIR (Vol 17> 1930 Cal 
815 : 52 C L J 235 : 35 C W N 133 (DB). i A 

S. 72 — Risk-note and Railway receipt not of the 

same date. 

So long as it is established that the Risk-notes, the 
Forw’arding Note and railway receipt refer to the 
consignment in question the Company is amply pro- 
tected, though Risk-notes, the forwarding order and 
railway receipt do not bear one and “the same date ,r 
as stated in the approved form of Risk notes A and 
B. AIR 1928 Lah 162, Diss. from. AIR (Vol 16) 1929 
Cal 482 : 56 Cal 1060 : 121 Ind Cas 319 (DB). 

S. 72 — Where dates of note and Ry. Receipt 

do not correspond. 

According to Risk-note B, as approved by the 
Governer-General in Council the forwarding note*, 
the railway receipt and the Risk-note must all be 
executed on the same date, and so where there is no 
proof that they were executed on the same date, the 
Risk-note for goods consigned is not in the approved: 
form and it cannot afford immunity to the railway 
from its liability as a bailee, in case the goods are 
lost. AIR (Vol 15) 1928 Lah 162 : 10 L L J 202 : 29 
P L R 374 : 108 Ind Cas 189. 

(c) Risk note in force before and after 1924 — 

Distinction. 

S. 72- Risk notes in force before and after 1924 

— Distinction between. 

The difference between the Risk Notes in force be- 
fore and after 1924 is that in the previous one, the 
Railway Administration was entirely absolved from 
responsibility for loss in case of fire, robbery from a 
running train or any other unforeseen event or acci- 
dent; but in other cases, it was liable only if the loss 
was brought about by the wilful neglect of the em- 
ployees of the administration. In the form now in 
force, the words ‘wilful neglect’ have been changed 
into ‘misconduct’ and the Railway Administration is 
liable in case of loss by fire also provided that it is 
due to the misconduct of their officials. In cases 
other than loss by fire or robbery, a duty is cast upon 
the Railway Administration to give evidence as to 
how they dealt with the consignment. AIR (Vol 24) 
1937 Pat 289 : 1937 P VV N 71: 3 B R 554 : 169 Ind 
Cas 354. j 

(d) Signature on risk note — Effect of. 

S. 72 — Risk notes A and Z — Both executed — Lia» 

bility of Railway Administration — Extent. 

Where both Risk Notes A and Z have been exe- 
cuted by the consignor, it is open to the Railway 
Administration to take advantage of either, and it 
under Risk Note A it can be shown that the Railway 
Administration has escaped liability, then the con- 
signor’s suit must be dismissed even if under Risk 
Note Z it might be held that liability has not been 
fully taken away. AIR (Vol 35) 1948 Pat 45 : 1949 

P W N 36. „ 

S. 72 (2) — Signature on risk note— Effect of. 

A person delivering goods on behalf of Moolji Sicka 
& Co. f signed the risk notes with the addition of 
words "for M. S.*\ 

Held, that this did not in any way take away the 
effect of the execution of the document by the per- 
son delivering goods. AIR (Vol 17) 1930 Cal 815 z. 
52 C L J 235 : 35 C W N 133 (DB). 

S. 72— Proof of. 

Where the railway receipt upon which a suit for 
damages against Railway Co., is based refers to the 
risk-note the Railway Co., need no longer prove its 
execution and therefore the plaintiff-consignor must 
prove that he had sent an unauthorised person to 
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obtain it for him and that he was not bound by his 
own conduct in doing so. All\ (Vol 10) 1929 Lah 8ST : 
114 Ind Cas 51 (DR). 

S. 72 — Authority. 

Where a person has full authority to sign the name 
of a firm it is unnecessary that he should purport to 
sign it as against. AIR (Vol 15) 1928 PC 24 : 54 
M L J 167 : 52 Bom 169 : 55 l A 67 : 47 C L J 2M : 
30 Bom L R 275 : 9 PLT 171:50 W N 219 : 32 
C W N 544 : 27 ML W 667 : 26 A L J 545 : 1928 
M W N 933 : 107 lnd Cas 124. 

S. 72 — Illiterate person. 

If a person being illiterate signs a coi. tract thinking 
it to be of a different character altogether Irom what 
it is in fact, or if any misrepresentation is made to 
him as to what he is signing, then no doubt the 
signature will not be binding on him, but it is quite 
wrong to suppose that it is the legal duty ol a Rail- 
way Company to see whether the person delivering 
the goods is ignorant or not, or to see that he reads 
and understands before he signs. 

If a consignor who can read sends an illiterate per- 
son to deliver goods to a Railway administration and 
that person signs the contract, the contract so signed 
by that person is binding on the consignor as though 
he has signed it himself. 

It is for the sender if he is not satisfied of his com- 
petence to give him instructions or assistance. It is 
quite wrong to treat a Railway Company in a case 
of this kind as though it were dealing with a parda- 
nashin woman and taking a transfer of her estate, or 
as a person in a fiduciary relation to the consignor of 
the goods. A I R (Vol 15) 1928 Cal 170 : 55 Cal 142 : 
47 C L J 32 : 32 C W N 53 : 106 lnd Cas 247 (DB). 

S. 72— Sufficiency of. 

When a person tenders the goods to the Railway 
Company, he has, so far as any question of contract 
with the railway for carriage is concerned, power 
under the statute to sign the risk-note so as to bind 
the consignor. 

Where a person signs not merely his own name but 
his own name with the addition of agent for a com- 
pany then the risk-note is signed by the person deli- 
vering the goods within the meaning of the section. 
A I R (Vol 15) 1928 Cal 170: 55 Cal 142: 47 C L J 32: 
32 C W N 53: 106 Ind Cas 247 (DB). 

S. 72 — The requirements of the section are 

sufficiently complied with if it is proved that the exe- 
cutor signed the Risk-note on behalf of the consignor 
and has authority to so sign. AIR (Vol 15) 1928 Lah 
899: 30 P L R 626: 10 Lah 537: 114 lnd Cas 56 (DB). 

8. 72— A Risk-note signed by a person other 

than the one who consigned or delivered the goods to 
the Railway is invalid. AIR (Vol 15) 1928 Lah 166 : 
10 L L J 1 : 29 P L R 344 : 108 Ind Cas 177 (DB). 

S. 72- Agent. 

Signature on Risk-note of an authorised representa- 
tive of the consignor in regard to the business of con- 
signing goods, clearly binds the consignor; and that 
fact that he also attested the document does not 
affect its validity. 20 C W N 685 Diss. 

In the Risk-note, Form H, the scoring of the word 
"witness’ , above the signature of the consignor’s 
agent makes no real difference in the validity or the 
effect of the document as originally executed^ AIR 
(Vol 13) 1926 Bom 390 : 28 Bom L R 718 ; o0 Bom 
284 : 96 Ind Cas 293 (DB). 

— S. 72— According to S. 72. sub-S. 2, the Risk- note 
should be signed by or on behalf of the person send- 
ing or delivering goods to the Railway Administra- 
tion. Therefore the signature of the person who 
delivers the goods to Railway would be quite 
sufficient. A I R (Vol 12) 1925 All 675 : 6 L R A Civ. 
i 519 : 89 Ind Cas 497 (DB.) 


S. 72 — A Railway Company is protected by risk 

note signed either by the person sending goo Is or by 
persons delivering goods to the Compinv. \ I R 
(Vol 12) 1925 Cal 308 : 80 Iml Cas 705 (DB).' 

S. 72 — Signing in another person’s name. 

The Act provides for the signing ol the agreement 
by the person actually delivering the package to the 
Railway Administration. The consignor and the con- 
signee would be bound by such signature. II tin- 
person actually delivering the package to the Railway 
had not signed his own name but had signed t he 
name of some Company, it might be argued that it 
was the duty of the Railway Administration to dis- 
cover whether the person signing name of somebody 
else on the Ri>k Note had the authority or not to 
sign as an agent. Rut where lids is not tlv case the 
Risk Note signed by the person delivering the 
package will bind the consignor and the consignee. 
A l R (Vol 12) 1925 Oudh 595 : S5 lnd Cas SI 5. 

S. 72 — Risk Note by consignor’s servant is 

binding. 

A consignor of goods is bound by a risk note signed 
by a person who actually delivered the goods to the 
Railway Company. A I R tVol 11) 1924 Pat 315 : 73 
Ind Cas 642. 

S. 72 (2) — Improper signing of a Risk Note 

company not free from liability only. 

The signing of the name of the principal by the agent 
without signing his name as agent in a risk note is 
not ‘signing’ and therefore the Company is not free 
from liability. Provisions ol S. 72 must be very 
scrupulouslv observed. A 1 R (Vol 4) 19 L7 Cal 790 : 
20 C W N 685 : 32 Ind Cas 393 (DB). 

6. Damages. 

See also N. 15. 

S. 72 — Non-delivery of parcel — Suit to recover 

damages — Value at possible date of delivery and 
not at date of suit should be considered. 

In a suit brought to recover domages for non- 
delivery of a parcel consigned to a railway, the date 
of the suit is not the point of time which can he 
looked to for determining the value of the parcel. 
The Court has rather to see what would have been 
its value had it been delivered at the destination in 
the ordinary course. AIR (Vol 33) 1946 All 198 : L945 
All L J 543 : 1946 Oudh W N (H C) 18 : 224 Ind Cas 
108 (DB). 

S. 72— Risk Note “H” — Liability of Railway — 

Onus. 

Where goods are consigned under Risk Note “II”, 
the consignor cannot recover damages for detc riora- 
tion of goods unless he proves misconduct by some 
servant of the Railway. 

In order to claim damages for deterioration of the 
perishable goods consigned, it is not enough for the 
consignor to prove that the deterioration was due to 
delay because of misconduct in transit for want of 
good care on the part of a Railway servant. It is 
further necessary lor him to prove that the damage 
to the consignment was due to such misconduct. AIR 
(Vol 31) 1944 Cal 50 : I L R (L943) 1 Cal 397 : 211 
Ind Cas 270. 

S. 72— ‘Misconduct,’ what is — Failure to give de- 
livery of fruit consignment to consignee in time, due 
to dislocation of station working owing to labour 
strike— Fruits deteriorated— Suit for damages. 

Misconduct is something opposed to accident or 
negligence; it is the intentional doing of something 
w hich the doer knows to be wrong and which he 
does recklessly not caring what the result may he. 

The baskets of oranges were loaded at Nagpur on 
15th December 1936 and arrived at their destination, 
Kharagpur, on 24th December 1936. Owing to 
dislocation of the station working due to a labour 
strike, delivery was not offered to the consignee until 
31st December 1936, when the fruit had deteriorated. 
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The plaintiff consignor brought a suit for damages 
against the Railway Company. The Risk Note signed 
by the consignor exonerated the Railway for any loss 
“except upon proof that such loss arose from miscon- 
duct on the part of the Railway Administration’s 

servauts" : , 

Held, that there was negligence on the part of the 
Railway Company but not positive misconduct; it 
was a fault of omission, not of commission. Hence, 
by signing the Risk Note, the consignor deprived 
himself of the remedy for damages he otherwise 
would have had. AIR (Vol 27) 1940 Nag 238 : 1940 
N L J 171 : 188 Ind Cas 536. 

S. 72 — Risk Note A — Goods defectively packed 

Damage by wet — Consignor, whether entitled to 

damages. 

Where some of the goods which were packed de- 
fectively and were sent under Risk Note A, are 
damaged by wet and it is not proved that the goods 
got wet owing to the misconduct of the Railway, the 
consignor, having regard to the implications of Risk 
Note A, is not entitled to any damage. AIR (Vol 22) 
1935 Cal 809 : 159 Ind Cas 886. 

S. 72 — Risk Note A — Damages — Measure of. 

The measure of damages is to be assessed On the 
basis of the valuation at the place of destination and 
at the place where the goods were booked. AIR (Vol 
2L) 1934 Cal 834 : 59 C L ] 467 : 153 Ind Cas 867. 

S. 72 Deterioration of goods — Plaintiff refus- 
ing to take delivery and stopping Railway Company 
from selling them even after 21 months — Claim for 
value of g *ods. 

Plaintiffs not only refused to take delivery but they 
even prevented the Railway Company from selling 
the goods and realising what might be obtained by 
selling the goods. They knew that the goods were 
liable to progressive damage but objected to their 
sale even after two and half months : 

Held, that the plaintiffs were not entitled to the 
value of the goods on the basis that they were totally 
lost as they did not prove actually what was the 
degree of the deterioration. AIR (Vol 21) 1934 Cal 
834 : 59 C L J 467 : 153 Ind Cas 887. 

S 72 — Deterioration of goods — Refusal to tafee 

delivery — Damages — Interest on damages. 

The consignee of goods claiming damages for dete- 
rioration is not entitled to refuse to take delivery but 
should take delivery and sue for the loss, and where, 
owing to his failure to take delivery, no evidence 
exists regarding the amount and extent of damage, 
he cannot recover any compensation. It is only by 
showing special circumstances that he can be given 
an award of interest on damage.'. (1934) 148 Ind Cas 
489 (Lah). 

S. 72 — Risk Note B — Discrepancy in number 

between Railway receipt and consignment — Right of 
consignee to demand open delivery — Damages. 

Risk Note B protects the Railway Administration 
against claim for damages "arising out ol loss or des- 
truction or deterioration or by damages to the goods" 
and cannot be applicable to a case where the claimant 
is damnified, not by loss, destruction or deterioration 
of the goods themselves but by some act of the Rail- 
way Administration or its employees not affecting 
the condition of the consignment or the goods con- 
signed, for instance, when wrong numbers are given 
in the Railway receipt. 

Where a Railway -receipt showed that the number 
of the consignment was No. 23 but on going to take 
delivery, the Railway authorities tendered a consign- 
ment bearing No. 93, and though the consignee was 
prepared to take and claimed open delivery, such 
delivery was not given until afterjthe expiry of ll days 
during which period the price of the goods went 
•down : 


Held, (i) the plaintiff was within his rights in insist- 
ing on the consignment bearing the same number as 
given in the receipt being delivered to him or in the 
alternative, on permission being given to him, to 
examine the contents before taking delivery of the 
goods so as to give a discharge to the Railway Ad- 
ministration ; 

(ii) that there was unreasonable delay in delivery 
and the consignee was entitled to recover damages. 
A I R (Vol 20) 1933 All 477 : 1933 A L J 966 : 55 All 
625 : 144 Ind Cas 113. 

S. 72— Suit for damages— Advantage of reduced 


rate. 

Person claiming damages from Railway Company, 
for damage to his goods, cannot retain to himself, 
the advantage of the reduced rate, and repudiate the 
consideration for it, the risk note executed by the 
person, who delivered the goods to the Railway as 
being unauthorised. AIR (Vol 17) 1930 Cal 815 : 52 
C L J 235 : 35 C W N 133 (DB). 

S. 72 — Conversion— Refusal to deliver. 

Ordinarily a refusal to deliver goods amounts to a 
conversion though a qualified, reasonable and justifi- 
able refusal may not : 

62 bags out ol 64 bags of sugar of plaintiff’s consign- 
ment arrived but he was repeatedly refused delivery. 
As the market rate was falling, he served the railway 
company with a notice claiming the value of the 
consignment from the railway. But after- the re- 
ceipt of the notice the railway notified plaintiff that 
62 bags of his were lying undelivered at his risk 
incurring demurrage charges and if they were not 
removed within ten days the consignment would be 
auctioned as unclaimed property. Bags were accord- 
ingly auctioned and the plaintiff sued the company 
for the value of sugar and interest. 

Held, that plaintiff was entitled to the claim as the 
company had no right of any kind to refuse delivery 
to the plaintiff. AIR (Vol 15) 1928 Lah 804 ; 10 Lah 
414 : 30 P L R 553 : 115 Ind Cas 473 (DB). 

S. 72 — Shortage in goods suspected — Open deli- 
very — Rights of parties. 

There is no obligation on a carrier of goods to give 
open or examined delivery of his consignee but where 
before taking delivery of his parcel from the carrier, 
the consignee suspects that a part of the contents 
are either damaged or lost, it is not unreasonable for 
him to demand that open or examined delivery may 
be given to him. It facilitates the subsequent inquiry 
as to any claim for damages preferred against the 
carrier, and avoids unnecessary evidence being called 
at the trial. Though, on the one hand, the refusal of 
the carrier to give open delivery affords no cause of 
action against him, on the other hand, the refusal 
of the consignee to take delivery of the parcel unless 
open delivery was given to him, does not disentitle 
him to his claim for damages for the portion of the 
goods actually lost or damaged while in the custody 
of carrier, though he may not recover the loss which 
is the direct result of his refusal to take delivery of 
the remaining goods. AIR (Vol 13) 1926 Sind 102 : 
91 Ind Cas 437. 

S. 72 — Special damage. 

In absence of intimation that goods should reach 
by particular date, no right to special damages exists 
on the ground of non-realisation of special profit but 
only a right to ordinary damages exists. AIR (Vol II) 
1924 Nag 425 : 80 Ind Cas 1. 

7. Delay in delivery. 

S. 72— Damages— Seal of wagon broken — Sus- 
pecting theft, wagons removed to proper shed — 
Delay resulting— Railway, whether responsible. 

The detention of the goods by the Company for 23 
hours at a junction was in order to prevent any pos- 
sible theft and it was done by Railway servants in 
the discharge of their duty to prevent theft. It was 
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found that a wire had been cut and they suspected 
that a theft had taken place or that theft might take 
place unless proper steps were taken and they re- 
moved the wagons to the proper shed and properly 
sealed the wagon again : 

Held that the Railway was not responsible for the 
delay caused by such detention. AIR (Vol 22) 193o 
Cal 809 : 159 Ind Cas 886. 

S. 72— Address of consignee not written legibly 

—Delay — Liability of Railway. ... j 

It is the duty of the consignor to furnish the ad- 
dress of the consignee and write the same plainly 
and legibly. If the consignor does not perform his 
duty and the goods are thereby lost or delayed, the 
Company cannot be held responsible for the same. 

A I R tVol 21) 1934 Cal 503 : 38 C W N 352 : 61 Cal 
293 : 149 Ind Cas 1229 (DB). 

S. 72— Risk-note A. . 

Risk-note A confers, exemption from liability only 
in respect of the “condition” of the goods at the 
time of the delivery at destination. It cannot confer 
immunity from liability for loss due to other causes, 
e.g., loss due to fall in prices resulting from undue 
delay in transit, or loss due to disappearance of goods 
due to theft etc. AIR (Vol 15) 1928 Lah 166 : 10 
L L J 1 : 29 P L R 344 : 108 Ind Cas 177 (DB). 

S. 72— Property in the goods entrusted to a carrier 

remains with the owner, and he is bound to take 
delivery thereof even if they are damaged, his re- 
medy in that case being to claim compensation. AIR 
(Vol 13) 1926 Lah 512 : 8 L L J 264 : 27 P L R 590 : 
96 Ind Cas 454 (DB). 

S. 72 — Loss caused by delay. 

If owing to the delay, damage was suffered by 
the plaintiffs independently of any deterioration ot 
the goods themselves, the railway company is h a hj e 
for the damage caused and is not protected by jhe 
risk-note. AIR (Vol 12) 1925 Nag 350 : 21 N L R < 8 : 
88 Ind Cas 291 (DB). 

S. 72— Delay in transmission. 

If risk-note does not specially protect Railway 
against delay notwithstanding'risk-note, Railway is 
liable for unreasonable delay in ^transmission of goods 
which.it cannot explain. A UUV°1 11) 1924 A' ll 760 . 
22 A L J 769 : 5 LRA Civ 579 : 46 All 844 : 80 Ind 

Cas 19. 

S. 72— Delay in transit. . , 

Damage suffered by the consignor owing to delay 
during transit entitles him to sue the company lor 
damages. Risk-note B not protect the company 
in such cases. AIR (Vol 11) 1924 All 8 : 45 All 534 . 
21 A L J 448 : 4 L R A Civ 242 : 77 Ind Cas 1046. 

S. 72— Unreasonable delay. 

Railway Company is liable to pay ordinary damage* 
for unreasonable delay in transmission of goods not- 
withstanding risk-note protecting Company trom 
“loss, destruction or deterioration of, or damage to 
the said consignment,” in the absence of special con- 
ditions to the contrary or satisfactory explanation 

delay. AIR (Vol 11) 1924 Nag 42o : 80 Ind Cas 1. 

S. 72 — Unreasonable delay — Nature of the 

Under Section 72 of the Indian Railways Act the 
position of the Railway Company carrying goods tor 
another is that of a bailee; and it is bound to carry 
the goods under ordinary circumstances wit n * 
reasonable time. If any loss accrues to the owner ot 
the goods on account of the delav in the deliv y* 
Railway Company is not liable ior the same . UI * 
the delay is unreasonable. But where there is evi 
to show that the delay is unreasonable and that 
goods such as fireworks are not ordinarily saleable 
in the market except at certain times of year, 
the plaintiff is justified in refusing to take delivery 
# of the goods unless the company is willing t 


pensate him for the deterioration of their value and 
lor the loss caused to him by the delay. A I R (Vol 9) 
1922 All 324 : 43 All 623 : 19 A L J 654 : 64 Ind Cas 
868 (D B). 

S. 72 — Absence of special contract — Contract 

Act, S. 161— Delay. 

In the absence of risk-note in form A or ol any 
proof to show that the goods were despatched at the 
risk of the consignor or consignee, or that any notice 
was given that the goods were to be carried subject 
to the rules contained in the Goods! ariff Regulations 
the contract between the parties could not be said to 
be contract under which goods were to be carried 
subject to clause 40 of the Goods Tariff Regulations, 
and ordinary rule applicable to a bailee would he 
applicable under these circumstances. Under S. 72 
ol the Railways Act, 1890, S. 161 ol the Contract Act 
would govern the liability of the Railway. Under 
that section the railway would be responsible tor 
delay in the delivery of goods at the proper time. 

A I R (Vol 9) 1922 All 63 : 20 A L J 1L4 : 6o Ind Cas 
771. 

8- Delivery of goods. 

S. 72 — Appendix C. Cl. (3) - Construction and 

scope Tender of railway receipt and signature in 

delivery book — Effect — If conclusive evidence ot 
complete delivery. 

Cl. (3) of Appendix C to the Railways Act cannot 
be read as meaning that the tender of the railway 
receipt and the signature of the consignee or his 
agent in the delivery book at the destination would 
be conclusive evidence of complete delivery so as to 
exclude any other evidence to show thiit there was 
no complete delivery. A I R (Vol bo) 1948 1 at _4 l 

(D B). 

S 72 — Delivery should be only to consignee or 

his nominee — Liability of Railway Company - 
Clause regarding production of receipt before deli- 
very and to refuse delivery for non-production. 

Under S. 72, there is no obligation on a Railway 
Company to deliver the goods to any particular 
person. A condition printed on the receipt granted to 
the consignor ot the goods that “the receipt must be 
produced at the destination by the consignee bet ore 
delivery can he made or where he does not wish to 
take delivery porsonally, he must endorse the receipt 
in favour of the person whom he desires to take deli- 
very, and if the receipt is not produced, the Company 
may refuse delivery or demand indemnity etc. does 
not impose any liability on the Railway Company to 
deliver the goods to the consignee or his endorsee 
only. The Company has got discretion to deliver the 

goods to a person other than the endorsee ol the con- 
signee in case it is satisfied that he is a person entitl- 
ef to receive them. A I R (Vol 23) 1936 Bom 274 : 
38 Bom L R 514 : 164 Ind Cas 157. 

s. 72 — Short delivery — Form II — Applica- 
bility — Transport by canal not being Railway. 

Form H embodies the contract with regard to the 
iournev as if made between the consignor and the 
Railway Company and unless it is shown that the 
journey was made on a railway it cannot apply. 
Held, that it cannot opply to transport by canal there 
being a general contract between the canal company 
and g the railway company. A I R (Vol 18) 1931 Mad 
115 : 1930 M W N 816. 

Ss. 72, 56 — Railway receipt, Rr. 3 and 4— 1 Con- 
signment of goods - Consignee whether entitled to 
refuse to take delivery unless he is allowed to note 
condition of goods — Signing delivery book w hether 

bars subsequent claim for damages. . 

The responsibility of a Railway Administration in 
India is no less than it would be in England, and as 
regards delivery, the liability of a Railway Company 
is expressly governed by S. 161, Contract Act. Refusal 
to grant delivery except upon an unjust or unreason- 
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able condition would amount to a default within the 
meaning of that section and the Railway Company 
would be liable for such refusal. 

But a consignee is not entitled to refuse to take 
delivery of the goods because he was not allowed to 
make certain remarks in the delivery book about 
their weight and condition; if fie refuses to take deli- 
very on this ground, the Railway Company will be 
justified in selling the goods after giving notice under 
S. 56, Rail ways Act. 

If a consignee is not satisfied as to the quantity or 
the condition of the goods, he has only to give notice 
to the delivery clerk at the time of taking delivery 
and cannot be subsequently debarred from making a 
claim against the Company simply because he has 
signed the delivery book. A I R (Vol 18) 1931 Nag 
29 : 27 N L R 230 : 130 Ind Cas 82. 

— — S. 72 — Risk-note A. 

The expression “loss arising from the same” in 
Risk note A means “loss arising from the condition in 
which the goods are delivered,” and shortage in 
weight is a condition in which the goods are deliver- 
ed and is covered by the saving clause. A I R (Vol 16) 
1929 All 124 : 51 All 480 : 1929 A L J 185 : 113 lnd 
Cas /o2. 


— - S. <2 — Proof of delivery — Principles — Mere 
placing of goods in the shed. 

i he question as to when certain goods will be 
ueemed to have been delivered in a particular case 
to the railway company is really a question of fact to 
oc* decided with reference to the special circumstances 
. eac h case. And where it is shown that the con- 
signor has done all that is possible for him to put the 
^° l * s the possession of the railway company and 
that there is nothing left for him to be done in that 
connection and there is clear evidence, direct or 
circumstantial, that the railway company has accept- 
ed the custody of the goods, the liability of the rail- 
way company as a bailee will begin to operate. 

A consignor left the goods in the goods-shed in the 
absence of any railway servant and there was suffi- 
cient evidence in the case to hold that it was the 
practice ol merchants and traders to bring their goods 
and place them in the goods-shed at their own risk, 
Ibis being permitted by the railway company solely 
for the convenience of the traders. The goods had 
neither been marked nor weighed and all that had 
happened was that the consignment notes had been 
made over to the marker who used also to discharge 
the duties of the Goods Clerk when the latter was 
busy otherwise. 

Held, that the goods had not been put in the 
possession of the railway company and that mere 
acceptance of the consignment notes was not equiva- 
lent to the acceptance of the goods by the railway 
company. A I R (Vol 16) 1929 Pat 296 : 10 P L T 
23o : 8 Pat 808 : 1 L7 Ind Cas 311 (D B). 

S. 72 — Risk-note B. 


Loss of a portion of a consignment or of a package 
does come within the main provisions of the new 
form. A 1 R (Vol 15) 1928 Nag 340 ; 111 lnd Cas 535. 

S. 72 — Risk-note II — Duty to point out to 

Railway Servants. 

here in a suit to recover damages from the 
railway for short delivery, the allegation was that one 
of a number of bales of cotton yarn had been cut and 
some bundles extracted : 


Held, that it was necessary for the plaintiff to 
allege much more than this in order to establish any 
case under Cl. (b) and in order to throw' on the rail- 
way administration the burden of producing evidence 
to show how the consignment had been dealt with 
while it was within the administration's control, as 
Cl. (b) requires that any pilferage from a package or 
packages must be pointed out to the servants of the 
railway administration on or before delivery. AIR 


(Vol 14) 1927 All 591 : 49 All 916 : 25 A L J 615 i 
103 Ind Cas 317. 

S. 72 _ Risk note H. 

Loss of a portion of a consignment or of a package 
does come within the main provision of the form. 

A I R (Vol 14) 1927 All 371 : 49 All 889 : 25 A L J 

549 : 102 Ind Cas 440 (D B). 

S. 72 — Risk-note H (of 1924) — Scope of the 

rule. 

The effect of the new Risk-note H (introduced in 
192-1) 4s that the railway is liable for non-delivery of 
the entire consignment or of one or more complete 
packages if they fail to disclose in detail how they 
have dealt with the consignment, or if the effect of 
such disclosure gives rise to a presumption of mis- 
conduct, or if misconduct be otherwise proved; but is 
protected from liability of loss, including non- 
delivery, of part of a consignment not consisting of 
one or more complete packages. A l R (Vol 13) 1926 
All 565 ; 48 All 584 ; 24 A L J 697 : 95 Ind Cas 450. 

S. 72— Risk-note. 

Where in a suit for damages for short delivery the 
Risk-note exempts the railway company from all 
liability except in certain specified cases, the burden 
is clearly on the consignor ol proving that there had 
been wilful neglect by the railway company or its 
servants or theft by its servants. AIR (Vol 13) 1926 
Nag 296 : 91 Ind Cas 345. 

S. 72 — Risk-note. 

The expression ‘‘loss of a complete package” means 
the loss of both covering and contents. W here the 
Railway Company delivered all the bags, though 
some ol them were empty : 

Held, that that was no loss of a complete “pack- 
age.” All! (Vol 12) 1925 Nag 350 : 21 NLR 78 : 88 
lnd Cas 291 (DB). 

S. 72 — Dispute as to fact of delivery by railway 

— Railway receipt in the hands of plaintiff— Plaintiff’s 
signature as to receipt of goods not found in railway 
books — Delivery can be proved by other evidence* 
AIR (Vol 12) 1925 Oudh 389 : 12 OLJ 224 : 87 Ind 
Cas 350. 

S. 72 — Burden of proof. 

In case of short delivery the defendant Railway 
must prove loss of the goods, and it is only after they 
have proved this that the plaintiff can be required to 
prove that the loss was due to a cause for which the 
railway company would be liable. The word ‘loss’ 
means loss by the railway company and not loss to 
the plaintiff. AIR (Vol 11) 1924 All 7 : 45 All 530 : 
21 ALJ 438 : 4 LRA Civ 249 : 73 Ind Cas 980. 

S. 72— Burden of proof. 

Where short delivery is the cause of suit the issue 
should be framed so as to throw the onus on the 
Railway Company to prove the loss and the plaintiff 
should be given an opportunity to rebut the com- 
pany’s evidence by proof of neglect on their part. 
AIR (Vol 11) 1924 Nag 288 : 79 Ind Cas 602. 

S. 72 — Burden of proof. 

In cases of short delivery, the defendant Railway 
must prove that the goods have been lost and it is 
only alter they had done so that the plaintiffs could 
be asked to prove that the loss was due to any fault 
of the RaiKvav Company which would make them 
liable. AIR (Vol 10) 1923 All 605 : 45 All 575 : 21 
ALJ 515 : 4 LRA Civ 280 : 74 Ind Cas 814. 

S. 72 -Refusal to give open delivery. 

When goods are consigned to be carried at railway 
risk and there is a shortage in weight at the destina- 
tion, the company’s refusal to give “open delivery” 
does not give a cause of action to the consignee for 
the realisation of the price of goods consigned there 
being no provision in the Railways Act whereby a 
railway company is bound to give “open delivery.” 
AIR (Vol 9) 1922 Lah 448 : 67 Ind Cas 312. 
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1. 72— Burden of proof. 

In a suit for short delivery of goods consigned 
under Risk-note Form R, it is not sufficient for the 
Railway merely to admit that the goods were lost 
without leading evidence to show that they were 
lost. AIR (Vol 8) 1921 Rom 442 : 45 Bom 1201 : 23 
Rom LR 525 : 63 lnd Cas 241 (DB). 

— S. 72— Burden of proof. 

In the case of short delivery of goods consigned 
under Risk-note Form B, the Railway Company must 
BiVe proof of the actual loss of the goods. After that 
it would be for the claimant to prove the exceptional 
circumstances mentioned in the Risk-note making the 
Railway Company liable for the damages, such as 
wilful neglect on the part of the Railway servants oi 
theft by them. The Company would have in the first 
instance to offer evidence, however formal it may be 
to show that the goods have been actually lost. AIR 
(Vol 8) 1921 Nag 164 : 5 NLJ 233 : 69 lnd Cas 7o0. 

S. 72 — Railway receipts— Delivery without pro- 
duction Of. . . r I 

The measure of responsibility of a rad way as a 
carrier of goods is that of a bailee under the Contract 
Act. The railway is liable for loss caused by mis- 
delivery. A railway company is under no obligation 
to deliver the goods consigned to the consignee or 
any person entitled to it, only on production ot the 
railway receipt. It is uuder no duty to the public to 
get back the railway receipt on delivery of the goods. 
It only preserves liberty to refuse to deliver the 
goods, unless the railway receipt is produced or an 
indemnity given. AIR (Vol 6) 1919 Mad 140 : 41 Mad 
871 : 35 MLJ 35 : 24 MLT 38 : 8 LAV 340 : 49 lnd 

Cas 69 (DB). 

S. 72 -Goods— Receipt — Short delivery — Lia 

bility _ Estoppel — Admission. 

A Railway Company which accepts consignments 
of goods for delivery at a particular place and issues 
receipt for the same is liable for short delivery at 
that place either because the Company is estopped 
from pleading non-receipt of the goods against one 
who has in accordance with custom acted on the 
railway receipt and paid for the goods or because the 
receipt is prima facie proof of the goods delivered 
and there is no proof that the receipt mis-stated the 
goods delivered. 11901) 3 Bom LR 260 (267 , 268). 

9. Deviation from route. 

Ss 72 and 75 — Consignment under risk note — 

Deviation— If and how affects liability of Railway 

administration in case of loss of goods. 

A common carrier has to proceed without devia- 
tion from the usual and ordinary course to the place 
of delivery. If a carrier deviates from the usual route 
and the goods are lost (even if by inevitabJe acci- 
dent) he is liable. The risk notes which consignors 
execute are available only for the booked or usual 
route. If there is any deviation from the route the 

railway administration cannot rely upon them tor tne 
purpose of reducing their liability as the risk n .otes 

become unavailable and the statutory bah y r . hi 
S. 72 of the Act is restored The provisions of this 

section are subject to those of S. 75 and • route 

there be a deviation from the usual or ho 

the railway administration would be en 

claim the protection of S. 75 of the Act. A ( 

1950 All 543 : 1950 A L J 625 (DB). 

S. 72— Risk-Notes A and B cannot be inv0 ^ d f " y 

Railway Company - Railway prevented hon lul- 
filling obligation by circumstances beyond human 
control _ Negligence amounting to misconduct - 

' ThV exemption from liability afforded to the Rail 
way Administration by the Risk notes A and I B i 
operative and available to the Railway a . 

bon only during the transit on the °[jJ u ‘ y . t u c 
and once the goods are diverted (rom the r , 


protection nlfordcd by these risk notes ends. In case 
ot deviation Iroin ordinary route, tne responsibility of 
the railway Company will be that ol an ordinary 
bailee as provided bv S. 15L. Contract Act. I lie bail- 
wav Company cannot escape liability whine a con- 
signment of fresh fruit, on account ol deviation clue 
to floods, reaches late and totally deteriorates. 

Ordinary, the Railway Company should not be 
held to he liable to pay damages it they are prevent- 
ed from fulfilling their obligation by some circums- 
tances beyond human control, but they cannot escape 
liability if there is negligence amounting to miscon- 
duct on their part. A 1 R (Vol 30) 1043 Pat ILL : -l 
Pat 764 : 9 B R 209 : 205 lnd Cas 252 (DB). 

S. 72 — Contract between company and consig- 
nor necessarily implying that goods would be car- 
ried by ordinary route — On his understanding, con- 
signor packing and loading goods and by executing 
Risk Notes A and B taking ri«k of loss and deterio- 
ration upon himself— Breach in line due to Hoods— 
Goods diverted to another • oute, involving transier 
of goods from smaller wagon to bigger — Consignor 
not informed — Shortage in goods — Company, it 
1 i nblc 

The exemption from liability afforded to the Rail- 
way administration by the Risk Note Forms A and 
B is operative and available to the Railway Adminis- 
tration only during the transit on the ordinary route 
and once the goods are diverted from that route, the 
protection afforded by these Risk-notes ends. 

In a contract between the consignor and the nail- 
way Company, it was necessarily implied that the 
consignments were to be taken to their destination 
by the ordinary route. Upon this understanding, the 
consignments were packed and loaded, and tne con- 
signor took the risk of loss or deterioration upon 
himself by execution of the Risk-note Forms A and 
B. The company due to breach caused by floods, 
diverted the consignment to another route which in- 
volved transfer oi goods from small to bigger wagon. 
The consignor was not informed. There was a shor- 
tage in the goods consigned : . f 

Held, that the diversion of route and the transier 


of goods from a small wagon to a bigger one consti- 
tuted a breach of a necessarily implied term in the 
contract between the parties and the Railway Com- 
pany could not, therefore, claim any protection 
under the Risk-note Forms A and B. If they had 
informed the consignor, he would have taken the 
necessary measures, but they did not convey any 
information to him. It could not, therefore, be held 
that they acted like an ordinary prudent man dealing 
with his own goods and that they were, therefore, 
guilty of negligence and were consequently, liable 
for the loss emsed. AIR (Vol 25)_ 1938 All 561 : l L R 
(1938) All 888 : 1938 A W R do/ : 1938 A L j 8oo : 
178 lnd Cas 70. 

.S. 72— Deviation from route. 

The despatch of a consignment by a different route 
from the contracted route amounts, no doubt, to mis'- 
conduct so as to deprive the company of any pro' ec 
tion under the risk-notes but where the goods were, 
in fact, despatched by the route by which both p irties 
to the contract intended they should be despatched, 
there is no misconduct and the goods are covered by 
!he risk-note. A I R (Vol 24) 1937 Cal 410 : 173 lnd 

CaS c 72— Risk Notes A and B— Deviation from ordi- 
nary route - Effect - Protection under Bisk Notes, 
whether ceases — Onus of proving that damage oc- 
curred before actual deviation. 

The exemption from liability afiorded to the hall- 
way Administration by the Risk-note Forms A and B 
is operative and available to the Railway Adminis- 
tration only during the transit on the ordinary route, 
and once the goods are diverted from that route, the 
protection afforded by the Risk-notes ends. 
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The burden of proof in such a case that the loss for 
which the Railway Administration is sought to be 
made liable occurred prior to the commencement of 
the deviation from the ordinary route is on the Rail- 
way Administration. AIR (Vol 19) 1932 All 584: 1932 
A L J 788 : 139 Ind Cas 381. 

S. 72 — Plea of Risk-note. 

• It the goods are taken across a different route, and 
loss is incurred by the consignor, the carrier, i.e., the 
railway company, is responsible. When the contract 
is to relieve the company from liability for loss, 
damage, misconveyance, misdelivery, delay or deten- 
tion of or to such goods during transit, the exemption 
is only from liability during the transit and when 
once the goods are diverted from that route the pro- 
tection ends. Change from ordinary route, therefore, 
puts an end to the protection given by the risk-note. 

A 1 R (Vol 17) 1930 All 132 : 1930 All 297 : 12L Ind 
Cas 828 (DB). 

. S. 72— Plea of Risk-note. 

Railway Company is not protected by either the 
Risk-note A or B and is liable for damages when there 
is over-carriage of goods, the over-carriage being not 
within the terms of the contract embodied in Risk- 
notes, beyond the station of destination involving a 
delay of three days resulting in deterioration of the 
goods consigned. A I R (Vol 16) 1929 Bom 421 : 31 
Bom L R 1087 (DB). 

S. 72 — Plea of Risk-note. 

Where there is deviation from the specified route 
and the loss of consignments takes place after wagon 
left the station from which there was deviation, th6 
railway company cannot rely upon the risk-note to 
exempt itself from liability for loss. AIR (Vol 16) 
1929 Pat 618 : 10 P L T 835 (DB). 

S. 72 — The onus of proving that loss occurred be- 
fore deviation in the specified route is on the railway 
company. A 1 R (Vol 16) 1929 Pat 618 : 10 P L T 835 

(DB). 

S. 72 — When goods are consigned to be carried 

by any particular route, any deviation therefrom ren- 
ders the Risk-note invalid. AIR (Vol 15) 1928 Lah 
899 : 10 Lah 537 ; 30 P L R 626 : 114 Ind Cas 56 
(DB). 

S. 72 — Plea of Risk-note. 

Where goods (potatoes) consigned under Risk-notes 
A and H. were taken out of the ordinary route and 
other route through which they were negligently 
despatched took nine days instead of two days and 
the goods had deteriorated : 

Held, that the Company was not protected by the 
risk-notes and was liable for the deterioration. AIR 
(Vol 14) 1927 Pat 354: 8 P L T 651 : 104 Ind Cas 147 
(DB). 

S. 72 — Where route is not fixed — Delivery 

within reasonable time. 

Where there was no contract on behalf of the 
Railway Company that they would carry the goods 
by any particular route and there was nothing except 
the name of the place of despatch and the name of 
the place of consignment contained in the contract 
between the parties concerned. 

Held, so long as the goods were delivered at the 
place of consignment and so long as they were deli- 
vered in due course, i. e., within a reasonable time, 
it mattered not to the plaintiffs or to anyone else by 
what particular route the goods may have been, for 
the convenience of the Railway Company, despatched 
by the carriers. 94 Ind Cas 510 : 1926 PHCC 123 : 
AIR (Vol 13) 1926 Pat 273. 

S. 72 — Plea of Risk-note. 

Where a Risk-note in Form B contained the words 
“the said goods may be carried in transit from 
Nimtolla Station to Jumna Bridge Station over your 
railways etc.” 
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Held, that the route by which the goods were to 
travel was “expressly indicated,” at the very least 
“impliedly indicated,” by the terms of the contract, 
to be the ordinary route from Nimtolla to Jumna 
Bridge and that in taking the goods off that route 
the Company violated the contract and are not 
exempted by the owner’s Risk-note from liability* 
85 Ind Cas 114 : 47 All 234 : 22 A L J 1020: 6 L R A 
Civ 72 : AIR (Vol 12) 1925 All 10. 

S. 72 — Onus of proof as to shortage. 

Where there was deviation from the route originally 
intended when the goods were consigned to the 
Railway for transit the Railway Company is bound 
to prove that the shortage did not occur during the 
deviation. 80 Ind Cas 256 : 26 Bom L R 285 : AIR 
(Vol 11) 1924 Bom 386 (DB). 

S. 72 — Contract for a shorter route — Plea of 

Risk-note B. 

The contract with the Company was to carry the 
goods by the nearest route, and that, if the Railway 
Company, to suit their convenience, wished to carry 
the goods by a longer route which offered far more 
opportunity for the loss to occur, they were bound to 
give notice to the consignor so as to give him an 
opportunity of deciding whether he should sign the 
Risk-note in Form B or not. The evidence showed 
that the route via Dhond and Manrnad would be 
the usual route for goods coming from Southern 
India via Raichur, and that as a matter of fact, the 
charges were recovered from the plaintiff as if the 
goods had travelled via Dhond and Manrnad. 

Held, that the Company carying the goods via 
Kalyan went outside the terms of the contract and 
could no longer rely on the protection afforded by 
the loss which occurred. 67 Ind Cas 366 : 46 Bom 
830 : 24 Bom L R 316 : AIR (Vol 9) 1922 Bom 74 
(DB). 

10. Estoppel. 

S. 72 — Risk Note mentioned in receipt —Con- 
signor suing for damages on non-delivery, whether 
bound by Risk Note. 

Where a plaintiff sues a Railway Company to 
recover damages for non-delivery of goods basing his 
claim upon a Railway receipt which specifically men- 
tions the existence of a Risk-note, he is not entitled 
to allege that the Risk note was notiexecuted without 
authority. AIR (Vol 21) 1934 Lah 136 : 36 PLR 536 : 
15 Lah 596 : 150 Ind Cas 709 (DB). 

S. 72 (2) — Consignor approbating contract {-by 

sending goods under it— Whether can claim incon^ 
sistently with the contract. 

The Railway Company does not owe a consignor 
any duty which the contract under S. 72 (2) is ex- 
pressed on the face of it to exclude and if he has 
approbated that contract by sending his goods under 
it, he cannot afterwards reprobate it by claiming a 
right inconsistent with it. AIR (Vol 21) 1934 Lah 
186 : 15 Lah 596 : 36 P L R 536 : 150 Ind Cas 709 
(DB). # # • 

S. 72— Admission that packing is defective. 

If the consignor of goods agrees that the condition 
of the package is not satisfactory, he cannot after- 
wards turn round and say that the packages were in 
good condition. AIR (Vol 18) 1931 Cal 489 : 131 Ind 
Cas 31. 

S. 72 — Where a consignor sues a railway company 

for damages due to loss of consignment on the basis 
of a railway receipt which refers to the Risk-note, it 
is not open to him to deny that the Risk note was 
duly signed. 116 Ind Cas 616 : 11 Lah 4: AIR (Vol 16) 
1929 Lah 698 (DB). 

S. 72 — If at the time of booking, the Railway 

Company is dissatisfied and the person delivering the 
goods for carriage agrees that the condition of the 
packages is not satisfactory, it cannot afterwards be 
made matter of objection in a suit upon the contract 
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that the packages were in good condition. 106 Ind 
Cas 247 : 55 Cal 142 : 47 C L J 32 : 32 C W N 53 : 
AIR (Vol 15) 1923 Cal 170 (DB). 

— S. 72— Risk-note B signed. 

A plaintiff consignor cannot go behind his special 
contract (i. e., Risk-note B) with the Company and 
sue the Company for damages for non-delivery under 
normal statutory liabilities as are imposed upon par- 
ties to a contract under the Contract Act and upon 
Railways as carriers under the Railways Act. 90 Ind 
Cas 812 : 5 Pat 118: 7 P L T 561 : 1925 P H C C 305: 
AIR (Vol 13) 1926 Pat 148 (DB). 

S. 72— Title of consignors. 

As between the Railway Company, on the one 
hand, and the consignors, on the other, the Railway 
Company cannot dispute the title of the consignors 
to the goods. 87 Ind Cas 379 : 47 All 549 : 23 A L J 
398 : AIR (Vol 12) 1925 All 656. 

S. 72 — Consignor and consignee — Liability of 

Railway Company — Risk note— Maintainability of 
suit— Common carrier — Loss of goods — Contract 
Act, Ss. 151, 152 and 162. 

A consignor of goods who paid a special reduced 
tariff rate and signed a risk note prescribed under 
S. 72 of the Railways Act, purporting to limit the 
responsibility of the Railway Company sued the 
Railway Company for compensation on account of 
short deiivery of goods. . . . , u 

Held, that the suit was not maintainable as the 
agreement signed by the consignor absolved the 
Railway Company from such a liability. (1902) 7 
C W N 370 : 30 C 257 (260, 261) (DB). 

11. General liability. 

(a) General. 

(a-1) Default by the other party— Liability. 

(b) Liability limited by contract. 

(a) General. 

S. 72— Carriage of goods— Liability of Railways 

— Extent — English and Indian Law— Liability of 
Indian Railway for acts of its servants — Goods looted 
by riotous mob including railway servants. 

The extent of the liability of railways for carriage 
of goods differs in India from that under the law in 
England in certain respects. Under English Law the 
railway is a common carrier. Under English Law a 
common carrier is responsible for the safety oi the 
goods entrusted to him in all events except for act of 
God or the King’s enemies. In India the legal posi- 
tion is different. Indian Railways are free trom the 
high degree of liability imposed on a common carrier 
in England. Their liability, in a case not affected 
by contract, starts only at the level of the liability 
of a bailee, that is to say, a duty to take as much 
care of the goods entrusted to them for carriage as a 
man of ordinary prudence would be expected to take 
of his own goods. This is the effect of the express 
statutory legislation contained in S. 72 (1> and to) o 
the Railways Act read with Ss. 152 and 161 of the 
Contract Act. The statutory standard of duty to 
take care imposed on the Railway can, however, be 
effectively reduced or enhanced by means or a special 
contract. 

The principles of a bailee’s liability for negligence 
of his servants are well settled. The bailee s ha >i y 
extends to damage caused by the negligence ot h 

servants acting in the course of their 1 

about the use or custody of the thing bailed, but it 
does not extend to damage caused by the acts or 
defaults of third persons which he could not y 
ordinary diligence have foreseen and prevented 
the unauthorised acts of his servants outsi 
scope of their employment. 

Applying these principles, it is clear that ^ 1 ®. *“ 
Particular circumstances the Railway Administration 
night well be found to be liable for acts ot its 
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servants if these amounted to ordinary pilfering in 
the course of ordinary carriage of goods on an ordi- 
nary journey, it will be wholly free from any liability 
if the cause of the loss is shown to be by acts of 
riotous looters acting as a liotous mob over which 
the Railway had no control even though the looters 
he its own servants. Such looting must he held to he 
an act in itself wholly outside the course of their 
employment as railway servants and that in joining 
the riot and in looting in it the railway servants 
could not have been acting in their employment at 
all. It cannot he brought within the category of a 
case of “an unauthorised mode of doing authorised 
acts.” (L950) 54 C W N (2 D R) 35 (DB). 

S. 72— Loss of goods — Liability of Railway — 


I 


When commences. 

Under S. 72, Railways Act, the liability for loss, 
etc., of a railway administration is the same as that 
of bailee under Ss. 152 and 161 of the Contract Act, 
but before such liability can arise there mii't ! e an 
express delivery of the goods to the railwax by being 
made over to a person authorised on its behalf or 
deposited at the place reserved for or usually used for 
this purpose. Where in a case all that had happened 
was that the gate clerk of the Railway signed the 
forwarding note and allowed the goods to pass into 
the railway premises but nothing has been proved to 
establish the “passing from the physical custody” of 
the consignor to the “physical custody” of the rail- 
way or its agent nor was there any implied accept- 
ance of the goods by the . ail way, the stage could not 
be said to have reached where the liability of the 
Railway in case of loss could commence. AIR (Vol 37) 
1950 E P 87 : 51 P L R 397. 

S. 72 -Liability of Railway Company under— 

Nature of— Goods placed in railway goods shed to 
the knowledge of the goods shed officials before 
booking — Loss by theft— Liability. 

Any one who places goods in a railway goods shed 
without taking any initial steo in the matter of book- 
ing or even apprising the goods shed officials that he 
is doing so clearly leaves the goods at his own risk 
and the railway administration cannot be held res- 
ponsible as there has been no delivery to them of 
goods for being railed. 

But in cases where to the knowledge of the goods 
shed officials or with their permission specific goods 
lie in a goods shed, deposited there before the shed 
is locked up for the night, the railway comoany can- 
not avoid the responsibilities of bailees under S. 72 
of the Railways Act. Delivery in such cases cannot 
be made contingent on the completion of a particular 
stage in the process of booking. It is an inference to 
be drawn from the circumstances of each case. 

The liability of the railway company as a bailee is 
governed by S. 72 of the Railways Act, and any rules 
which seek to evade this liability must be deemed to 
be inconsistent with the Act and therefore ultra vires . 

There is really no difference in substance in the 
liability of the railway company as a bailee under 
S 151 of the Contract Act, who is expected to take as 
much care of the goods bailed to them as a man ot 
ordinary prudence would under similar circumstances 
take and in their liability as restricted in the risk 
note to cases of misconduct by their servants. ALR 
(Vol 37) 1950 Mad 700 : (1950) 2 M L J 27. 

.S. 72— Liability of Railway Administration — 

Loss of goods after arrival at destination — Goods 
Tariff, Part 1, R. 28 (2). 

Under S. 72 of the Rail wavs Act, the liability of 
the Railway administration for the loss, destruction 
or deterioration of goods delivered to it to be carried 
by rail, remains in force only for the neriod during, 
which the goods remained in transit ana for a reason- 
able time after their arrival at the destination. After 
the expiry of such reasonable time there is no legal 
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obligation imposed on the railway administration to 
look after the goods or to account for them. If there- 
fore the consignee allows a period of about siv weeks 
to expire after the arrival ol the goods at their des- 
tination before he asks for their delivery, and if, in 
Ihe meanwhile, the bulk of the goods have been lost, 
he cannot hold the railway administration liable for 
the same, and this independently altogether of the 
provisions of R. 28 (2), Goods Tariff, Part I. AIR (Vol 
36) 1949 Lah 166. 

S. 72 — Liability of Railway - Nature and extent — 

Goods reaching destination in damaged condition — 
Consignee refusing to take delivery — Goods damaged 
by riotous mob while lying in railway goods shed — 
Liability of railway. 

t nder S. 72 of the Railways Act, the Railways in 
India are merely bailees in respect of goods entrusted 
to them for carriage and are governed by the provi- 
sions ol the Contract Act on bailment, if the consig- 
ned goods reach their destination in a damaged con- 
dition, the consignee should take delivery of the 
consignment in the condition in which it is found 
dter giving notice to the olficer giving delivery as to 
Jts condition and then sue the railway company for 
damage or shortage, if any. lie has no right in law to 
insist on the goods being delivered to him after 
weighing and after ascertaining the extent of damage 
and noting the same. If as a result of the consig- 
nee s refusal toHake delivery duly offered to him the 
goods lie in the railway goods shed, the railway com- 
pany still continues to be the bailee and remains li- 
able as such. The consignee is however liable to com- 
pensate the company for any necessary expenses 
*” C: ‘dental to the safe custody ol goods. The liability 

01 the company is not however unqualified. It is ex- 
pected to take only that care ol the goods which a 
prudent owner would take of the goods owned by 
him. I'he company, as a bailee, cannot be held liable 
for the damage done to the goods as a result of un- 
foreseen and unavoidnle eventuality (e. g.) damages 
done by an unruly and furious mob. AIR (Vol 35) 
1948 Nag 65 : I L R (1947) Nag 335 : 1947 N L J 212: 
-231 Ind Cas 185. 

S. 72— -Railways are not common carriers — But 

they are liable for negligence as bailees. 

Railways in India are not common carriers and cat) 
exempt themselves from b i ility in respect of their 
servants’ negligence although not expressly doing so 
in the terms of the contract. But they have to accept 
the responsibility placed upon bailees by Ss. 151 and 
152, Contract Act, which make a bailee liable for 
negligence. AIR (Vol 33) 1946 Cal 249 : ILR (1944) 

2 Gal 487 : 48 Cal W N 554 (DB). 

Ss. 72, 75 — Absence of proof of negligence— Rail- 
way Company taking care of consigned goods with 
prudence — Loss of consigned goods— Railway Com- 
pany if liable. 

1 wo bars of silver were loaded in a treasure van 
which was properly locked. The lock's were intact 
when the wagon reached B where it was detected 
that a hole had been cut in the floor of the wagon 
and one of the bars removed. The train had been 
held up outside the station at C on account of the 
hosepipe having burst. It had again stopped at sta- 
tion N where the defective hose-pipe was removed. 
There was no evidence th it the guard was negligent 
while the train was held up outside C. The locks of 
the wagon had not been broken and there was no 
reason for him to suspect that any attempt was being 
made to cut a hole in the floor of the wagon : 

Held, that the company was not responsible for the 
loss. AIR (Vol 21) 1934 Pat 583 : 15 P L T 818 : 1 B 
R 70 : 152 Ind Cas 562 (DB). 

S. 72 — Extraordinary delay in transit — Goods 

rendered valueless to consignor — Liability of Rail- 
Ava y for damages. 
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Under S. 72 the responsibility of a Railway Admi- 
nistration for loss or damages is that of a bailee 
under Ss. 152 and 161 of the Contract Act, and con- 
sequently, if by the fault ol the railway, the goods 
are not delivered or tendered at the proper time, it 
is liable for the loss so caused. 

Where the extraordinary delay in the transit of ‘ 
goods has rendered the goods valueless to the con- 
signor, he will be justified in declining to pay demur- 
rage and take delivery of the goods after such extra- 
ordinary delay and in the circumstances, award of 
damages to the extent of the price of the goods is 
proper. AIR (Vol 20) 1933 Oudh 339 : 10 OWN 
1319 : 14 3 Ind Cas 219. 

— — S. 72— Liability of a Railway Company under 
S. ^2, Railways Act, is subject to the provisions of 
S. 75 and is not unqualified and absolute. AIR (Vol 
19) 1932 Cal 3 : 58 Cal 989 : 35 C W N 452 : 134 Ind 
Cas 886 (DB). 

S. 72 — Exemption. 

Where exemption from responsibility is claimed by 
a railway company on the basis of a Risk-note, the 
intention to exempt should be expressed in clear and 
unambiguous language. AIR (Vol 17) 1930 All 132: 
1930 A L J 297 : 121 Ind Cas 828 (DB). 

-S. 72 — Liability as bailee. 

1 lie sub-section deals with the responsibility of the 
railway company for loss, detention or deterioration 
only. It does not exclude other sections of the Con- 
tract Act, in regard to bailment. If S. 72 had inten- 
ded to exclude them, there would have been a refer- 
ence to them in S. 72 (3). AIR (Vol 16) 1929 All 960 : 
1929 A L J 1169 (DR). 

S. 72 — Whether the loss is due to theft by rail- 
way servants or by outsiders the railway is not res- 
ponsible if they have fulfilled the requirements of 
S. 151, Contract Act. AIR (Vol 15) 1928 Cal 697 : 47 
C L J 61 L : 112 Ind Cas 197 (DB). 

S. 72— Absence of special contract — Negligence 

— Onus of proof. 

When there is no special contract between the rail- 
way and the plaintiff, under S. 72 of the Railways 
Act the Railway occupies the position and suffers 
from the liabilities of the bailee imposed by Ss. 151 
® n d 161 of the Contract Act. The consequence of this 
liability is that the loss or non-delivery in proper 
time of goods entrusted to a bailee is prima facie 
evidence of negligence and the burden of disproving 
negligence, therefore, lies on the bailee. 

Where the plaintiff was guilty of negligence in not 
seeing that the bale was properly labelled before des- 
patch by goods clerk and in not responding to 
the call of the Railway to come and identify bale 
found lying unclaimed, 

Held, that the neglect on the part of the plaintiff 
may affect the measure of damages and the principle 
on which they should be assessed hut cannot exone- 
rate the defendants from the legal liability of dispro- 
ving their negligence. AIR (Vol 12) 1925 Cal 737 : 

85 Ind Cas 786 (DB). 

S. 72 — Duration. 

The position of the Railway Companies as carriers 
continues till the date of the delivery to the consig- 
nee. AIR (Vol 11) 1924 All 605 : 5 L R A Civ 586 : 

80 Ind Cas 737 (DB). 

S. 72 — Consignment at ordinary rate. 

Plaintiff tendered to the defendant company 5 
bales of cotton tussore to be carried from Sholapore to 
Cawnpore. 1 he company had an establ ished owner’s 
risk rate from Sholapore to Itarsi, but they had pub- 
lished no such rate between Itarsi and Cawnpore and 
no consignors of goods between these two latter sta- 
tions could require the company to carry them at 
owner’s risk. While the goods were proceeding on 
their journey between Itarsi and Cawnpore, smoke 
was seen to be issuing from a wagon near the engine 
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and in the result the consignor sustained a pecuniary 
loss by destruction of and damage to his goods. Held, 
that the fact that he paid the ordinary rate on the 
It » rsi Cawnpore section of the journey entitled him 
to regard the railw ay company during this portion 
of the journey as a bailee. The company was, there- 
fore, bound to show that they took the same degree 
of care in relation to those goods as a reasonably 
prudent man would act in relation to his own. AIK 
(Vol 11) 1924 All 254 : 46 All 161 : 22 ALJ 1 : -1 L K 
A Civ 619 : 78 lnd Cas 893 (DB). 

— — S. 72— Liability is that of bailee. 

The liability of a Railway Company under S. 72 of 
the Railways Act is that ot a bailee under Ss. 151, 152 
and 161 of the lnd ian Contract Act. The Company 
is bound to take as much care of the goods bailed to 
them as a man of ordinary prudence would of his 
own goods, and in the absence of any special contract 
they are not responsible for damage to the parcel. 
AIR (Vol 11) 1924 Nag 358 : 78 lnd Cas 34. 

S. 72 -Station Matter accepting bailment. 

Where the conduct of the Station Master showed 
that he accepted the bailment of the goods on behalf 
of the Railway Company S. 72 of the Railways Act 
came into operation and the Railway Company was 
responsible lor their safe custody. AIR (Vol 10) 1923 
All 71 : 82 lnd Cas 772 (DB). 

S. 72— Station Master accepting goods. 

The making over of the goods to and the receipt of 
them by the Station Master following upon the letter 
of instructions by D. T.S. is delivery for carriage with- 
in S. 72. Loss or damage by fire having been commit- 
ted it is for the company to prove that they had taken 
the care described in S. 151, and that there was no 
negligence on their part. AIR (Vol 10) 1923 Nag 174: 
8 NLJ 101 (DB). 

S- 72 — Bailee under the law of contract — Absence 

of Railway Receipt. 

The Railway Company is not exempted from liabi- 
lity within the meaning of S. 72 of the Railways Act, 
even where a consignor did not take the railway 
receipt, where as a matter of fact, the package was 
taken over by the goods clerk and was duly marked 
and was actually despatched from the receiving sta- 
tion. S. 72 makes the railway a bailee under Ss. 151, 
152, and 161 of the Contract Act, because S. 149 of the 
Contract Act gives a clear definition of delivery and 
the two Ss. 148 and 149 of the Contract Act are equ- 
ally incorporated with the Railways Act and define 
and control the liability of the Railway Company. 
AIR (Vol 9) 1922 All 9 : 20 ALJ 31 : 44 All 218 : 65 
lnd Cas 109 (FB). 

S. 72— Loss of goods— Liability. 

S. 72 lays down the nature and extent of the res- 
ponsibility for loss of goods delivered to a Railway to 
be carried. It resembles the liability of a bailee under 
Ss. 152 & 169 of the Contract Act. The Railway must 
take such care of the goods as a man of ordinary pru- 
dence would take of his own goods of the same qua- 
lity and value under similar circumstances. AIR (Vol 
4) 1917 Sind 24 : 10 SLR 196 : 39 lnd Cas 904. 

S. 72 (2) — Railway Company — Liability for loss 

of consignment. 

Plff. sued to recover money paid by him for a Rail- 
way receipt for charas sent to him by the defendant 
which consignment was lost by the Railway. No spe- 
cial rate was paid or tendered by the consignor as 
required by S. 72 (2). Held, that the Railway admini- 
stration was not liable. 2 PLR 1919. 

S. 72— Statutory powers — Exercise of — Ordinary 
w |W P ftnd skill — Conditions. 

Statutory powers are to be exercised w ith ordinary 
Car f and skill and with some regard to the property 
a nd rights of others. These are granted on the condi- 
tion sometimes expressed and sometimes understood 
that the undertakers “shall do as little damage as 


possible” in the exercise of their statn'orv powers. 
(1903) 27 B, 344 (352) : 5 Bom L R 405 : 30 l A 60 (R C). 
(a.l) Default by the other party —liability. 

S. 72 — Liability of railway as bailee — lime limit 

— Consignee not taking delivery of goods within 21 
hours of their arrival — Liability ol railway lor 
damage caused after such time. 

Under S. 72 of the Railways Act the liability ol the 
railway company as bailee continues from the period 
when the goods are delivered to them to the period 
when the goods are ready for delivery. In short, the 
liability ot the railway is limited to the period ol 
transit or carriage of the goods with the addition of a 
reasonable period of time for loading the goods ami a 
reasonable period ol time which is to be given to the 
consignee to take delivery. There is nothing in the 
Railways Act or in any other law in India which 
would impose the liability of a bailee upon a railway 
company for any period beyond this time. 

Where theconsignee knows that the goods have arri- 
ved at their destination on a particular date, twenty- 
four hours are more than enough within which 
delivery should he taken by him. If he fails to do so 
within that time by reason of the railway receipt not 
being made over to hirn Owing to differences between 
him and the consignor, his failure to take delivery 
within a reasonable time is due to his default, and 
the railway company is not liable to any damages for 
damage caused to the consignment after the expiry of 
such time. AIR 1948 Nag 65, diss. from. (1950) 54 
C W N 902 (DB). 

S. 72 — Condition in rule exempting Railway 

Company from liability for loss if goods are not 
removed within time allowed free of demurrage 
exceeds rule-making power and is inconsistent w ith 
liability imposed by S. 72. A 1 R (Vol 30) 1243 Lah 
244 : 46 P L R 62 : 211 lnd Cas 216. 

S. 72 — Goods delivered for transportation — 

Goods not refused and allowed to remain in com- 
pany’s premises — Railway is liable as bailee. 

Where a consignor brings goods to a Railway 
Station to be transported 7)y the Railway, the deli- 
very is complete when the goods are not refused by 
the Company and allowed to be placed in their 
premises and the Railway is liable as bailee for the 
goods. AIR (Vol 23) 1936 All 69 : 1935 A VV R 1389: 
1936 A L J 387 : 58 All 576 : 160 lnd ( as 703 (DR). 

S. 72— Railway Company does not insure against 

negligence of consignor. 

A Railway Company does not insure against the 
negligence of the consignor. It is the duty of the 
consignor to have his goods properly packed, such 
as would be damaged unless properly packed. This 
is even so where the responsibility of a carrier is 
much more than that of a Railway Administration. 
AIR (Vol 22) 1935 Cal 271 : 39 C W N 114 : 60 C L J 
590 : 155 lnd Cas 1052. 

S. 72 — Van packed by consignor — Liability of 

Railway for defective packing. 

Where the van was packed entirely by the con- 
signor and his ,men and the Railway Officials had 
nothing to do with the packing, the Company cannot 
he held responsible for defective packing. A I R 
(Vol 21) 1934 Cal 508 : 38 C W N 332 : 61 Cal 293 : 
149 lnd Cas 1229 (DB). 

S. 72— Limit as to. 

The liability of a railway as a carrier to the con- 
signee after the arrival of the goods is not the same 
as that of a warehouseman or a bailee for hire, and, 
therefore, where a consignee refuses to take de.ivery 
of goods which have not become valueless on the 
ground that they are damaged, and the railway sells 
the goods by auction, the consignee is entitled only 
to the price fetched at the auction sale minus any 
demurrage due to the Railway Company. In such 
a case the proper remedy of the consignee is to take 
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delivery of the damaged goods and claim damages 
from the Railway Company. AIR (Vol 13) 1926 Lah 
575 : 7 Lah 370 : 8 L L J 504 : 27 P L R -572 : 96 
Ind Cas 323 (DB). 

S. 72— Loss of goods — Goods left uncleared for 

unreasonable time. 

A consignee of goods cannot make the carriers res- 
ponsible for any loss if he for his own convenience 
or by his own laches, allows them to remain with 
them for an unreasonable time after the goods have 
arrived at their destination and the carriers are 
ready to deliver them. A different liability as ware- 
houses would arise if the evidence established such 
an agreement. The charging of demurrage does not 
necessarily give rise to such an implication. AIR 
(Vol 7) 1920 All 280 : 18 A L J 764 : 2 U P L R (All) 
268 : 58 Ind Cas 1000 (DB). 

(b) Liability limited by contract. 

Ss. 72, 76 — Risk Notes A and B — Liability under 

— Misconduct — Onus — Failure to disclose how con- 
signment was dealt with — Presumption. 

Ordinarily the responsibility of the Railway Admi- 
nistration as carrier is that of a bailee under Ss. 152 
and 161 of the Contract Act, the responsibility, how- 
ever, can be limited by an agreement in writing 
signed by or on behalf of the person sending or deli- 
vering to the railway administration the animals or 
goods in an approved form. Risk-note Forms A and 
B modify the responsibility as a bailee of the railway 
administration to the extent that the liability arises 
only upon the misconduct of the railway administra- 
tion’s servants, and the burden of proof as defined in 
S. 76 of the Act is modified to the extent that in the 
two cases of (1) non-delivery and (2) pilferage, the 
railway administration will have the burden to dis- 
close to the consignor about the dealings of the 
consignment throughout the transport up till deli- 
very. If from this disclosure no misconduct of the 
railway servants is inferable, then only the consignor 
will have to prove that his loss was due to such mis- 
conduct. Where the railway administration fails to 
make a full disclosure of how the consignment was 
dealt with during the time it was in its possession or 
control, the consignor is entitled to an inference in 
his favour and adverse to the administration that if 
materials withheld would have been produced, they 
would have supported the case of misconduct, on the 
principle of S. 114 (g), Evidence Act. In a trial in- 
volving adjudication of the Railway Administration’s 
liability, somewhat literal compliance with the pro- 
cedure provided in Risk-note B is of vital importance. 
AIR (Vol 34) 1947 Pat 84 : 1946 P W N 148. 

S. 72 — Risk Note Form B, proviso — Non-delivery 

of whole consignment — Liability — Burden of proof 
— Nature of evidence to be adduced by Railway 
Company. 

Under the proviso to Risk-note B in the case of 
non-delivery of the whole consignment, where such 
non-delivery is not due to accidents to trains or to 
fire, the Railway Administration is bound to disclose 
to the consignor how the consignment was dealt with 
throughout the time it was in their possession or con- 
trol and to give evidence in respect thereof and if 
misconduct on the part of the Railway Administra- 
tion cannot be inferred from such evidence, then 
only the burden of proof is shifted to the consignor. 
The evidence of the Railway Company in this respect 
must be all the evidence which the railway adminis- 
tration considers desirable to avoid a fair inference 
of misconduct keeping in mind the provisions of 
S. 114, Evidence Act. A Railway Company, there- 
fore, will be liable if they fail to account as to how 
the consignment was dealt with or from the evidence 
adduced in regard thereto an inference of miscon- 
duct can be presumed or if misconduct is proved. AIR 
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(Vol 25) 1938 Mad 206 : 1937 M W N 1309 : 176 Ind 
Cas 738 (DB). 

S. 7 — Risk-notes — Effect — Protection to Rail- 

way. 

The effect of the risk-notes, if the goods are covered 
by them, is to protect the Railway from all liability 
except that due to misconduct of the Railway Com- 
pany’s servants, so that if the risk-notes apply, it 
must be proved in that case that the damages would 
not have occurred but for the misconduct of the 
defendant Company’s servants. AIR (Vol 24) 1937 
Cal 410 : 173 Ind Cas 797. 

S. 72— Failure to send goods by particular train. 

In the absence of a specific contract, the consignor 
cannot ordinarily hold the Railway Administration 
liable for failure to send the goods by any particular 
train or by a particular date. AIR (Vol 22) 1935 Lah 
492: 16 Lah 280: 37 P LR 579 : 159 Ind Cas 72 (DB). 

S. 72— Consignment sent under Risk Note form 

B- Amount charged less than that for carriage at 
owner’s risk — Consignor and consignee, if bound by 
clause exempting Railway Company from liability. 

Where the amount charged bv the Railway Com- 
pany on consignment sent under Risk Note B is less 
than what would have been payable if the goods 
were taken at the owner’s risk and is much less than 
what would have been payable if the goods had been 
taken at railway risk, the consignor or consignee will 
be bound by the clause exempting the Company from 
all liability. AIR (Vol 20) 1933 All .854 : 1933 A L J 
901 : 148 Ind Cas 419. 

Ss. 72 (2) (b) — Risk Note A — Absence of wilful 

neglect— Liabitity. 

Where the Risk Note ‘provides that Railway Ad- 
ministration would not be responsible for the condi- 
tion of the goods until the same are delivered at 
destination or for any loss arising from the same, the 
Company can be held responsible only if there was 
any wilful negligence on the part of the Railway 
Company or their servants in the transit of the goods;, 
and if this is found in the negative, then the plaintiff 
bringing a suit for damages against the Railway Com- 
pany cannot succeed. AIR (Vol 18) 1931 Cal 489 : 
131 Ind Cas 31 (DB). 

S- 72 — Contract for carriage by passenger train 

— Risk-note H. 

M consigned goods under Risk-note H and paid 
special rates for carriage of goods by parcel or pas- 
senger train. After a certain distance consignment 
was forwarded by goods train. Consequently consign- 
ment arrived late causing deterioration of the goods. 

Held, that the company was liable to pay damages 
for the breach of contract and goods were not covered 
by Risk-note H as the conditions of contract as to 
the manner in which the goods were to be carried 
was not complied with. AIR (Vol 16) 1929 Bom 355: 
31 Bom L R 616 : 119 Ind Cas 665 (DB). 

S. 72 — If it be found that the Risk-note is out of 

the way then the case will have to be tried on the 
footing of the liability of the railway company under 
the provisions of S. 72 and then it would be neces- 
sary to consider whether in point of fact the company 
have succeeded in showing that they took as much 
care of the consignment as a man of ordinary pru- 
dence would do in the circumstances of the case* 
AIR (Vol 16) 1929 Cal 510 (DB). 

S. 72 — Risk-note H— Time of operation. 

Where the goods are delivered to the railway com- 
pany for carriage under Risk-note and are so accepted, 
the responsibility of the railway company for each 
parcel of goods accrues forthwith on the delivery of 
the goods and the acceptance of such delivery and 
accordingly the Risk-note attaches to them imme- 
diately on such delivery and acceptance and even 
before their actual despatch when they are lying on 
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the platform awaiting transport. AIR (Vol 15) 1928 
PC 24 : 54 M L J 167 : 52 Bom 169 : 55 I A 67 : 47 
C L J 214 : 30 Bom L R 275 : 9 P L T 171: 50WN 
219 : 32 C W N 544 : 27 M L VV 667: 26 A L I 545 : 
1928 M W N 938 : 107 lad Cas 124. 

S. 72 — Plaintiff who signed the Risk-note form B 

sued a Railway Company for the loss of a consign 
ment. It was loaded in a van which was not padlocked 
and there was no seal and it was also proved that it 
was the practice not to padlock the doors. 

Held, that the company was liable as omission to 
padlock was intentional and deliberate and the loss 
was due to the wilful neglect of the Railway Com- 
pany. The company was also liable under S. 151, 
Contract Act, as it is inconceivable that a man of 
ordinary prudence would let similar goods of his own 
to be carried in an unlocked van under similar cir- 
cumstances. A I R (Vol 15) 1928 Cal 498 : 48 C L J 
32: Ullnd Cas 792 (DB). 

S. 72 — Risk-note form B — Contract Act, Ss. 152 

and 161. 

The general liability is not the liability known to 
English common law as the liability of a common 
carrier, but is the liability of a bailee as defined in 
Ss. 152 and 161 of the Contract Act; in other words, 
the railway company is not an insurer but is under 
the duty of taking a certain measure of reasonable 
care, the purpose of Risk-note is to provide that not- 
withstanding there may have been a breach of the 
duty to take reasonable care, the railway company 
shall not be liable for certain things in certain special 
cases. AIR (Vol 15) 1928 Cal 65 : 55 Cal 132 : 46 
C L J 428 : 32 C W N 76 : 106 lnd Cas 252 (DB). 

S. 72 — Non-delivery— Risk-note. 

Since S. 160, Contract Act, is not mentioned in 
S. 72, the Railway Administration is not entitled to 
limit its liability under S. 160, Contract Act, by any 
agreement embodied in a Risk-note where the rail- 
way is sued for loss sustained by non-delivery of 
goods. AIR (Vol 15) 1928 Lah 774 : 112 lnd Cas 736 : 
10 Lah 360 : 30 P L R 541 (DB). 

S. 72 Scope of operation of Risk-notes. 

Plaintiff despatched his goods from A to K and 
executed Risk-notes for the same. When the goods 
arrived at K, they were rebooked for S as per tele- 
raphic instructions from plaintiff. The goods were 
amaged during the journey from K to S. Plaintiff 
sued for damages. 

Held, that the Risk-notes covered the journey bet- 
ween A and K and protected the railway only if loss 
occurred between A and K. No Risk- note being 
executed when the goods were rebooked, the railway 
company was liable for the loss between K and S. 
AIR (Vol 15) 1928 Lah 349 : 111 lnd Cas 749 : 9 Lah 
519 (DB). 

S. 72— Risk-note should have been executed. 

To limit the liability of a Railway Company, in 
respect of a consignment it must be shown under 
S. 72 (2) that the person delivering the goods entered 
into an agreement to that effect. 

The fact that the Goods Clerk wrote on the receipt 
given to the consignor the words “O. R. H.” signify- 
ing owner’s risk as per H form or that the consignor 
was aware that a lower rate was charged on account 
of the‘Risk-note, would not take away the liability ot 
the Railway Co., in the absence of proof that the 
person who delivered the goods authorised the clerk 
to enter the aforesaid letters on the receipt or at 
least that he consented or was aware that such 
letters were written thereon. AIR (Vol 14) 19-7 Mad 
639 : 101 lnd Cas 55. 

S. 72 — The protection offered by the Risk-note 
extends to damage done after the goods have been 
unloaded. AIR (Vol 13) 1926 Lah 6ol : 97 lnd Cas 
318 : 8 Lah 24 : 28 P L R 449 (DB). 


S. 72 — Risk note A. 

The terms of the Risk note A free the Railway 
from all responsibility for the condition in which the 
goods may be delivered to the consignee at destina- 
tion and for anv loss arising from the same. AIR (Vol 
12) 1925 Nag 333 : 87 lnd Cas 1031. 

S. 72 — In cases ol Risk-note B the company is 

liable only for the loss of a complete consignment or 
of one or more complete packages. AIR (Vol 12) 1925 
Cal 518 : 78 lnd Cas 413. 

S. 72 — Risk-note B. 

A Railway Company when entrusted to carry goods 
from one station to another has under S. 72 the liabi- 
lity of a bailee. The Company can however contract 
itself out of that liability by a special contract in one 
of the forms recognised by Government. Risk note R 
is .one of those forms. AIR (Vol 11) 1921 All 605 : 
80 lnd Cas 737 : 5 L R A Civ 586 (DB). 

S. 72— Risk-note X. 

If the article in respect of which the risk note X 
is given is not one of the excepted articles, the mere 
giving of the risk note X would not take away the 
liability of the Railway Company. AIR (Vol 10) 1923 
All 538 : 74 lnd Cas 300 : 21 A L J 351 : 45 All 453 : 
4 L R A Civ 204. 

S. 72 — Risk-note A — Special contract as to non- 
liability. 

It was stated in Risk-note Form A that the con- 
signment was in bad condition and was liable t? 
damage, leakage and wastage as the *‘bakoos” of tr - 
bacco were old and torn and the contents were wet, 
and the consignors agreed to hold the Railway Com- 
pany harmless and free from all responsibility for the 
condition in which the aforesaid goods may be 
delivered to the consignee at destination and for any 
loss arising from the same ; 

Held, the Railway was not responsible for any loss 
to the plaintiff. AIR (Vol 10) 1923 All 234 : 65 lnd 
Cas 583. 

S. 72 — The ordinary liability of the Railway 

Company under Sections 72 to 76 of the Act is intend- 
ed to be limited by the special agreement between 
the Railway Company and the consignor embodied in 
risk-Notes A and B and the consideration for limiting 
the liability of the Railway Company is the reduced 
tariff rate. Such an agreement has been saved by 
Clause (2) of Section 72. AIR (Vol 9) 1922 Pat 17 : 
67 lnd Cas 604 : 3 Pat L T 222. 

Ss. 72 and 73 — Risk-note — Liability of Railway. 

A risk note not signed by the consignor or on his 
behalf, but filled in by the Railway Clerk, cannot 
relieve the Railway of its responsibility. AIR (Vol 4) 
1917 All 172 : 38 lnd Cas 143. 

S, 72— Risk-note, Form H— Consignor signing — 

Liability of the Company. 

Where a consignor signs a Risk Note in form If, 
which frees the Company from all responsibility for 
any loss, the Company cannot be held liable for com- 
pensation for loss. (1912) 13 lnd Cas 297 (Ajmer- 
Marwara) 

12. Interpretation. 

S. 72 — Risk-notes A and B — “Misconduct” — 

Meaning of — If synonymous vrith negligence — 
Failure of railway administration to fasten caution 
labels to wagon — If amounts to misconduct. 

Misconduct on the part of the Railway Adminis- 
tration or its servants contemplated by Risk Note 
Forms A and B under the Railways Act is not synony- 
mous with negligence. For an act to amount to mis- 
conduct there must be a greater degree of wrong 
than is required for negligence. Misconduct is some- 
thing in tne nature of improper behaviour and is not 
merely wrongful commission or wrongful omission. 
An act of misconduct can well be negligence, but a 
negligent act by itself is not misconduct. The failure 
of the Railway Administration to fasten tnthe wagon 
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labels cautioning against rough shunting, amounts 
to negligence and not to misconduct. 1933 Pat 630, 
Disapproved. AIR (Vol 36) 1949 Pat 119 : 27 Pat 30 L 
(DB). 

S. 72 — Risk-notes A and B — Misconduct — What 

amounts to— Error of judgment. 

Misconduct is not necessarily established by prov- 
ing even culpable negligence; it is the intentional 
doing of something which the doer knows to be 
wrong or which he does recklessly net caring what 
the result may be. Mere error of judgment is not 
misconduct: there must be unbusinesslike or un- 
reasonable conduct. AIR (Vol 34) 1947 Pat 84 : 1946 
P W N 148 : 230 Ind Cas 288 : 13 B 1\ 428 : 1947 
P W N 54. 

S. 72 — Risk-notes A and B — Misconduct — Ques- 
tion as to— If question of law or fact. 

“Misconduct” means wilful negligence and 
whether there was wilful negligence is a ques- 
tion of law and not a question of fact. In deciding a 
case of negligence a Court has to decide keeping in 
view what in law negligence amounts to. Where a 
Court, in judging about occurrence of negligence or 
otherwise, departs from what negligence in law is, it 
commits an error of law. AIR 'Vol 34) 1947 Pat 84 : 

1946 P W N 148 : 230 Ind Cas 288 : 13 B R 428 : 

1947 P W N 54. 

S. 72 (1), i2) — ‘That responsibility*, meaning of. 

The words “that responsibility” in S. 72 (2), Rail- 
ways Act, can only mean grammatically “the res- 
ponsibility of a Railway Administration for the loss, 
destruction or deterioration of animals or goods de- 
livered to the administration to be carried by Rail- 
way” as set forth in S. 72 (1). The word “that” is 
used in order not to repeat the same words over 
again which had already been used in S. 72 (l) and 
not in S. 75 (1). AIR (Vol 21) 1934 Lah 186 : 15 Lah 
596 : 36 P L R 536 : 150 Ind,Cas 709 (DB). 

S. 72 — Risk note— “Package”. 

The word ‘package’ in a risk note means both that 
which is packed and that in which it is packed i. e., 
its covering or receptacle. AIR (Vol 5) 1918 Cal 
798 (2) : 21 C W N 815 : 40 Ind Cas 626 (DB). 

13. Loss, destruction or deterioration. 

(a) General. 

(b) Loss, destruction or deterioration — 
Meaning of, in risk-notes. 

See also N 5. 

(a) General. 

S. 72 — “Loss” — Meaning of — Non-delivery or 

mis-delivery of goods — If constitutes. 

The word “loss” in S. 72 of the Railways Act 
means loss of goods by the Railway and does not 
mean pecuniary or monetary loss to the consignor 
or the owner. Loss occurs when the railway company 
has lost possession of the goods and for the time 
being is unable to trace them. Proof of non-delivery 
of misdelivery is by no means conclusive evidence as 
to “loss”. Non-delivery of goods may be due to the 
fact that goods are being deliberately detained by 
the 'railway company, or that they have been mis- 
delivered to some person, or that they are “lost”. 
Non-delivery or mis-delivery may be due to “loss” or 
it may be due to other causes. AIR (Vol 36) 1949 Cal 
380. 

S. 72 — Proof of loss — Theft by servants. 

Even where the railway company succeeds in pro- 
ving that there was Toss’ the provisions of the Risk- 
note will not absolve the railway company from 
liability if it is once proved that the loss was due to 
theft by the servants of the company. AIR (Vol 16) 
1929 Cal 510 (DB). 

S. 72— Initial onus of proof — Loss beyond con- 
trol of the Company. 


Where out of 40 bags of sugar consigned under 
Risk-notes in forms A and B only 33 bags are receiv- 
ed and a suit is brought against the Railway Com- 
pany for damages, the initial burden lies upon the 
company ol proving that there is in fact loss of the 
goods and that the same are not in the control of 
the Railway Administration; but where the company 
proves that the whole consignment was loaded in a 
waggon and it was closed and sealed according to 
the prevailing practice but at a station a door was 
iound broken open and seven bags were discovered 
missing and further proves that missing goods were 
not in control of tne company, the company has 
adequately discharged the initial burden. AIR (Vol 
16) 1929 Nag 315 : 118 Ind Cas 876. 

S. 72 — (Obiter) The term “loss” should be con- 
strued as including cases where the article consigned 
is loss to the consignor as such article. AIR (Vol 15) 
1928 Cal 697 : 112 Ind Cas 197 : 47 C L J 611 (DB). 

S. 72— Contract Act, S. 152 — Something should 

happen to the goods. 

The word “loss” is used in the section in the sense 
of something that happens to the goods as distinct 
from any loss to the owner. It could not be the 
object of the section to lay down that provided the 
bailee takes as much care as a prudent man he will 
not he liable to bailor for loss sustained by him on 
account of non delivery of goods. AIR (Vol 15) 1928 
Lah 774 : 112 Ind Cas 736 : 10 Lah 360 : 30 P L R 
541 (DB). 

S. 72 — In a suit based on non delivery the rail- 
way company must prove loss before they cun claim 
the benelit of the Risk- note. It is not suHicient for 
the railway company merely to admit loss. AIR (Vol 
15) 1928 Pat 95 : 105 Ind Cas 546 : 9 PLT 118 (LB). 

S. 72— Non-delivery. 

Where a consignor bases his claim on non-delivery, 
the defendant railway company must not only allege 
loss but must also prove it. (1928) 110 Ind Cas 778 : 

9 P L T 611 (DB). 

S. 72 —Non-delivery. 

Where a party sues the railway on the ground of 
non-delivery, it is necessary for the railway to give 
some evidence of loss before they can meet the 
claim by pleading the non-delivery was due to a loss 
for which the railway company was not responsible. 
AIR (Vol 14) 1927 Ail 833 : 102 Ind Cas 114 (DB). 

S. 72 — Rotten goods destroyed by railway. 

When goods, in tne custody of the railway, become 
rotten and are destroyed under the ordtrs of the rail- 
way authorities, it must he held that the owners had 
suffered “loss of a whole consignment,” within the 
meaning of that phrase as used in risk-note. AIR 
(Vol 14) 1927 Lah 854 : 103 Ind Cas 287 (DB). 

S. 72 — Non-delivery— Onus of proof. 

Risk-note B does not cover the case of non-delivery 
and, therefore, in a case of claim against a railway 
company based on non-delivery of the goods con- 
signed it is in the first instance for the company to 
plead and prove loss, destruction or deterioration 
and when this is done then the onus shifts upon the 
claimant to show that the loss, destruction or dete- 
rioration was due to the wilful negligence of the 
company. AIR (Vol 14) 1927 Pat 193 : 102 Ind Cas 
403 : 6 Pat 189 : 8 P L T 385 (DB). 

S. 72- Onus of proof. 

Where a plaintiff does not come into Court on the 
ground of loss, destruction or deterioration, the Rail- 
way company must prove that the goods have been 
lost or destroyed, or have deteriorated before they 
can claim the protection of the Risk-note. AIR (Vol 
13) 1926 All 228 : 92 Ind Cas 993. 

S. 72 — Loss of goods by Railway. 

“Loss” means loss not to the consignor but loss of 
the goods by the railway. A non-delivery may be due 
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to loss of the goods, but may be due to other causes, 
and it is possible to conceive of cases where goods 
have not been lost and yet not delivered. A 1 R (Vol 
13) 1926 Cal 612 : 94 Ind Cas 762 : 30 C W N 209 

(DB). 

S. 72— Onus of proof. 

It is for the Rahway Administration to prove in the 
first instance that goods have been lost, and it will be 
then for the plaintiff to show that the loss was due 
to the wilful neglect or of theft by railway servants. 
That also must in almost every case be impossible 
for the plaintiff to prove, but that is what he under- 
takes to do under the risk note; at any rate the 
decided cases hold that it is for him to prove it. AIR 
(Vol 13) 1926 Cal 612 : 94 Ind Cas 762 : 30 C W N 
209 (DB). 

S. 72— Onus of proof. 

When any one has entrusted goods to a Railway 
Company for carriage, and those goods are lost, 
damaged or destroyed while in the possession and 
under the control of the Railway Company the fact 
of the loss, damage, or destruction is enough to cast 
upon the Company the burden of proving that loss 
was not due to any negligence on its part. AIR (Vol 
13) 1926 Lah 217 : 91 Ind Cas 963. 

S. 72— In a suit against the Railway Company for 

damages i.i respect of goods consigned to them the 
onus lies, in the first instance, on the railway to prove 
the loss of the goods. AIR (Vol 12) 1925 All 384 : 86 
Ind Cas 162 : 23 A L J 51 : 6 L R A Civ 280 (DB). 

S. 72— Deterioration— Depreciation in value. 

The fall in value of an article is rot a deteriora- 
tion within S. 72 and the ‘loss’ in S. 72 is not the 
loss caused to the owner owing to delay in delivery 
and fall in market price in the interval. The deterio- 
ration of a thing, whether it be in quality or in 
value, implies in an ordinary parlance a change for 
the worse in the thing itself. If a thing is worth less 
than it was before only because the market rate has 
gone down it would be correct to say that it has 
depreciated in value, but not that it has deteriorated. 
AIR (Vol 12) 1925 Lah 255 : 85 Ind Cas 404 : 5 Lah 

523 (DB). , , . 

S. 72— The term “loss” as used in the Risk-note 

and in Chap. VII of the Railways Act does not mean 
pecuniary or other loss suffered by the owner of. the 
goods through being wrongfully deprived of the 
possession, use or enjoyment thereof, but means loss 
of the goods by the Railway Company while in tran- 
sit and such “loss” occurs whenever the Railway 
Company to which the goods have been consigned for 
conveyance involuntary or through inadvertence loses 
possession of the goods and for the time being is 
unable to trace them. A 1 R (Vol 1 l ) 1 924 C a 1 ,2 o ; 
79 Ind Cas 126 : 51 Cal 615 : 28 C W N 1001 (DB). 

S. 72— Failure to prove. 

If the Railway Company fails to prove that the 
goods are lost, that is to say that they are no longer 
in possession of the company and that they are not 
lying about, in their premises, or at least that some 
kina of search has Deen made for them, they are 
liable to pay damages to plaintiff for the short de- 
livery. A 1 R (Vol 11) 1924 Nag 43 : 73 Ind Cas 375 : 
6NLJ97. 

S. 72— Railway Strike. , . 

The mere proof that a strike took place on the 
Railway of the principal defendant is by no means a 
justifiable basis for the inference that that Railway 
Was not responsible. But it must be proved that the 
WKs occurred on the Railway which was affected by 
the strike, that the loss occurred during the period 

of the strike and that the loss was , t 
way the result of the strike. A I R (Vol 11) 19-4 Pat 
\ «U : 75 Ind Cas 18. t „ ceoc 

*7— *S. 72— Non-delivery— Presumption as to Posses- 
sion* 


Merc non-delivery is not necessarily "loss and the 
Railway Company cannot prove loss l>v merely alleg- 
ing it but must at least prove that the goods are 
really lost and are not lying about, on thrir premia s, 
that is to say, some kind of a search has been made 
for them. l( nothing is known about lhegoodse.ua pt 
that they were delivered to the Railway Company by 
the consignor but were not delivered by the Railway 
Company to the consignee, the presumption must b 
that they are still in the possession of the Company 
and it is lor the Company to rebut that presumption 
by showing that they have gone out of their posses- 
sion, that is to suv, are lost. A I R (Vol 10) 1923 Nag 
223 : 72 Ind Cas 333 : 19 N L R 56 (FB). 

S. 72 — Loss by mis-delivery. 

Per Full Bench (Abdul Raoof, J.. dissenting). The 
word “loss” in Chapter 7 includes loss to the owner 
of goods made over to a railway administration 
which have been mis-delivered and so h ivc been 
lost to the person entitled thereto. (6 P. R. RSvjT, 
Overruled). AIR (Vol 8) 1921 Lah 1:61 Ind Cas 926: 
2 Lah 133 : 3 L L J 297 : 75 P L R 1921 (FB). 

(b) Loss, destruction or deterioration 
— Meaning of, in risk notes. 

S. 72 — Risk Note A — Claim based on non delive- 
ry of goods— If barred. 

The Railway Administration can never plead the 
execution of Risk Note A in bar to a claim based on 
non-delivery of goods. The word “loss” as used here, 
cannot refer to any lo-^s o( the goods, but refers to 
loss arising from the condition in which the goods 
are delivered. In other words, the risk note has no 
application at all to cases ol failure to deliver, ad- 
pilferage, because a thing never delivered cannot be 
said to have been delivered in any condition, and 
therefore, no question arises of any loss arising from 
the condition in which the goods were found on de- 
livery. AIR (Vol 35) 1948 Pal 48. 

S. 72 — Risk Note B— Delivery to wrong person, 

whether ‘loss'— Liability of company. 

Where goods are delivered by a Railway Adminis- 
tration to a person in contravention of the explicit 
instructions of the consignor, the case falls within 
the exception mentioned in the Risk Note B as the 
‘loss’ is due to the misconduct of the Railway ser- 
vants, and the consignor has a good cause of action 
against the railway for damages. A I R (Vcl 20) 1933 
Lah 425 : 34 P L R 749 : 144 Ind Cas 404 (DB). 

S. 72 — Risk Note Form A— Suit for loss caused to 

consignment of goods — All bales consigned under 
risk note A, delivered — Shortgage due lo some goods 
slipping out ot bales— Suit for damages : 

He Id that in order to make the Railway adminis- 
tration liable, the loss must be shown to have been 
caused due to misconduct on the part of the Railway 
administration or its servants. AIR (Vol 18) 1931 All 
135. 

S. 72— Loss, Meaning of. 

The word ‘loss’ as used in a risk note means loss of 
the goods by the railway company while in transit 
and occurs whenever the railway company involun- 
tarily or through inadvertence loses possession of the 
goods and for the time being is unable to trace them. 
AIR (Vol 16) 1929 Cal 510 (DB). 

S. 72— Loss of goods. 

The term ‘loss’ as used in the risk-note and in 
Ch. VII, Railways Act, does not mean pecuniary loss 
to the owner of the goods, but means loss of goods by 
the Railway Company while in transit. AIR (Vol 15) 
1928 Pat 270 : 107 Ind Cas 540 : 7 Pat 192 : 9 P L T 
163 (DB). 

-S. 72— Onus on the Company. 

The Railway Administration must prove that the 
goods consigned have been lost before they take ad- 
vantage of the agreement contained in the Risk-note 
to throw upon the plaintiff the onus of showing that 
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the goods were lost by dishonesty or wilful negli- 
gence; and that it is not sufficient for the Railway 
Company to plead execution of the Risk-note and to 
plead loss; they must definitely prove that there has 
been loss of goods. A I R (Vol 15) 1928 Pat 259 : 9 
P L T 616 : 107 Ind Cas 158 (DB). 

S. 72 — Non-delivery — Allegation of loss. 

Loss to the plaintiff by detention is loss within the 
meaning of the Risk-note B. If a railway company 
pleads the exception but does not give any proof that 
the goods have been lost to them, the consignor will 
be entitled to a decree on the ground that though 
there has been loss within the meaning of the risk- 
note he is entitled to a finding that the goods are 
being wrongly withheld in the possession of the 
railway company and therefore there was wilful neg- 
lect in not delivering the goods to him. If the rail- 
way company gives evidence or the parties are agreed 
that the goods have been lost to the company also, 
the burden of proof will be shifted upon the consignor 
to prove wilful neglect. In a contract based upon 
risk-note B a mere allegation that the cause of action 
is non-delivery will not suffice to take the case out of 
the risk-note. A I R (Vcl 14) 1927 Pat 337 : 6 Pat 
399 : 103 Ind Cas 655 (DB). 

S. 72 — Risk Note B — Non-delivery. 

(Per Jwala Prasad J.) — S. 72 deals only with the 
responsibility arising from loss, destruction or deterio- 
ration of goods delivered to the Railway Administra- 
tion for carriage and does not deal within the respon- 
sibility for non-delivery. Similarly the agreement in 
the Risk Note B based upon S. 72 limits the general 
liability of the Railway Adminisration only in respect 
of loss, destruction or deterioration of goods consign- 
ed to it and not in respect of non-delivery of the 
goods. AIR (Vol 14) 1927 Pat 234: 8 P L T 415: 6 Pat 
718 : 102 Ind Cas 673 (FB). 

S. 72 — Non-delivery — Admission of loss — Onus 

of proof. 

Where the plaintiff alleged in his plaint that on 
account of non-delivery he had suffered a loss but in 
the earlier portions of the plaint he alleged that he 
came to know that the goods had been lost owing to 
negligence on the part of the Railway servants, and 
the Railway Company whilst not admitting the alle- 
gations in the plaint relied upon the provisions of the 
Risk-note and no issue was framed as to whether the 
goods had been lost oi not. 

Held, (Per Full Bench; Jwala Prasad, J.. dissenting), 
that in these circumstances it being admitted that 
there was a loss of the goods the onus no longer lay 
upon the Railway Company to call evidence to prove 
loss of goods. 

Per Jwala Prasad, J — The admission of the plain- 
tiff must be taken as whole. The defendants’ pleading 
must be construed strictly and upon a true import 
and scope of the pleadings in the case, the plaintiff’s 
case was one of non-delivery and the loss of the 
goods within the meaning of the terms in the Risk- 
note was neither admitted nor pleaded nor proved, 
and the Risk-note did not apply or exonerate the 
Railway from the liability to the plaintiff for non. 
delivery of the goods. AIR (Vol 14) 1927 Pat 234 : 6 
Pat 718 : 8 P L T 415 : 102 Ind Cas 673 (FB). 

S. 72— Onus of proof. 

Per Dawson, Miller, C. J. & Jwala Prasad J.— The 
onus of proving that the goods were lost within the 
meaning of the Risk-note is primarily with the Rail- 
way Company which seeks to exempt itself from 
liability to deliver by reason of the exemptions con- 
tained in the contract. AIR (Vol 14) 1927 Pat 234 : 6 
Pat 718 : 8 P L T 415 : 102 Ind Cas 673 (FB). 

S. 72— Misdelivery and non-delivery — Pleadings. 

The words “loss, destruction or deterioration” 
in the Risk Notes are not used in a different sense to 
that in which they are used in Chap. 7 of the Act. 


“Loss” includes loss by the carrier as well as loss to 
the owner, and, therefore, it necessarily follows that 
any suit whether it be for misdelivery of the goods or 
for their non-delivery is a suit for loss of goods to the 
owner and therefore the loss of the goods is neces- 
sarily alleged in the pleadings of the plaintiff and 
under the circumstances it is not necessary for the 
defendant even to allege the loss of the goods, much 
less to prove it by independent evidence. AIR (Vol 13) 
1926 Lah 596 : 98 Ind Cas 946. 

S. 72— In cases of non-delivery of goods, though 

booked at owner’s risk the burden of proving loss is 
on railway. AIR (Vol 13) 1926 Nag 489: 9 NLJ 152:98 
Ind Cas 236. 

— — S. 72 — Admission of loss— Difference between 
Risk Notes A and B. 

Risk Note A would absolve the Company from any 
responsibility for loss owing to the bad condition of 
the bags throughout the period of transit, and the 
period of transit would commence from the time that 
the bags were received and were carried to the train. 
The question of onus will not be the same in regard 
to the Risk Note in Form A as it is in regard to the 
Risk Note in Form B. The two indemnities are quite 
different. It is not necessary for the defendant Com- 
pany to prove that there has been such loss or 
damage as is contemplated in the Risk Note, where 
it is clear form the admissions that there was such 
loss and damage. AIR (Vol 13) 1926 Pat 137 : 7 PLT 
45 : 90 Ind Cas 1 (DB). 

S. 72 — The Railway Company cannot claim ex- 
emption under the risk note unless it establishes that 
the goods have actually been lost to the company. 
AIR (Vol 12) 1925 All 675 : 6 L R A Civ 519 : 89 Ind 
Cas 497 (DB). 

S. 72 — The word "loss” in Risk-note Form B 

means loss to the owner. AIR (Vol 12) 1925 Nag 333: 
87 Ind Cas 1031. ' 

S. 72 — It is not necessary for the defendant Rail- 
way Company in a suit for compensation for non-deli- 
very of goods consigned under Risk-note form B, to 
call evidence to satisfy the court that the goods are 
not still in its possession. It is sufficient to plead loss 
as contemplated by the risk-note. AIR (Vol 12) 1925 
Pat 304 : 78 Ind Cas 479. 

S. 72 — Non-delivery. 

Where a railway company is used for compensation 
for non-delivery of the goods consigned under Risk- 
note form B if the company proves loss of the goods 
the burden is on the plaintiff to establish that the 
loss was due either to the wilful neglect of the rail- 
way administration or to theft by or to the wilful 
neglect of the servants. AIR (Vol 11) 1924 Pat 315 : 
73 Ind Cas 642. 

S. 72 — Loss by Railway. 

The consignor who has executed a note in Form B 
has no claim for destruction, or deterioration of ot 
damage to the consignment. He can only claim ia 
the event of loss occasioned in the manner specified 
in the contract. The word “loss” in this connection 
clearly means loss by the Railway Administration 
and cannot mean loss to the owner in the sense of in- 
jury to him arising out of his being deprived of his 
goods. AIR (Vol 10) 1923 All 426: 21 ALJ 220: 45 All 
380 : 4 L R A Civ 166 : 71 Ind Cas 609. 

S. 72 — Deterioration but no loss. 

Where goods consigned under a risk note were 
despatched to a wrong place through the wilful neg- 
lect of railway servants and consequently the goods 
deterioated : fl J 

Held, deterioration due to wilful neglect would 
give no cause of action against the railway company 
as the consignment was sent under a risk note. AIR 
(Vol 10) 1923 All 122: 20 A L J 973: 4 L R A Civ 20: 
77 Ind Cas 1020 (DB). 
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— S. 72— Onus of proof. 

There is ample authority for holding that in case of 
non-delivery the Railway Company must give proof 
of the actual loss of the goods and that it is not suffi- 
cient that they have not been delivered; after the 
loss is proved it is for the claimant to prove the ex- 
ceptional circumstances mentioned in the risk note 
making the Railway Company liable for damages, 
such as wilful neglect on the part of the Railway ser- 
vants or theft by them. All\ (Vol 10) 1923 Lah 609 : 
72 Iud Cas 779. 

S. 72 — Risk Notes A and B. 

In case of short delivery of a consignment booked 
under Risk-notes in forms A and B. the initial onus 
of establishing loss, destruction or deterioration of or 
damage to the said consignment, lies on the Railway 
Administration concerned, and the onus of proving 
that it was due to the neglect of the Railway Admi- 
nistration or to theft by. or to the wilful neglect of 
its servants, etc., should not be thrown on the person 
claiming compensation for it. A Railway Company 
seeking shelter under a risk-note for the non-delivery 
of the whole or a part of a consignment must show 
that it was lost. AIR (Vol 10) 1923 Lah 432 : 73 Ind 
Cas 447. 

S. 72 — Carriage of goods — Liability for loss — 

Contract Act, Ss. 151 and 152 — ‘'Loss’* — Meaning of 
— Default of servant. 

Railways in India are common carriers; and a Rail- 
way Company has not the liabilities^ of an insurer 
but only those of a bailee under Ss. 151, 152 and 161 
of the Contract Act It is open to a Railway Company 
to limit its liability under a special contract in res- 
pect of the minimum care which the Contract Act 
imposes on bailees. Where in pursuance of a special 
contract embodied in a risk note a Railway in consi- 
deration of acceptance of a reduced charge, limited 
its liability only to cases of loss through wilful negli- 
gence. Held, the Company can be held liable only 
For the loss of a complete consignment or one or 
more complete packages and the Company would be 
exempted from liability where there has been merely 
M destructiou, deterioration and damage.” It cannot 
be said that there is no loss whatever to the contents 
if the outer cover which encloses the parcel was de- 
livered by the Company. Per Seshagiri Iyer J. Persons 
who undertake to do certain things and who employ 
servants to do those things must be responsible for 
the careless negligence or willul default of the ser- 
vants in the discharge of their duties. AIR (Vol 7) 
1920 Mad 512 : 38 M L J 360: (1920) M W N 198: 28 
MLT 49: 11 L W 358 : 55 Ind Cas 754 (DB). 

S. 72 — Onus of proof. 

In a suit for compensation for non-delivery of goods 
1 consigned to the railway for carriage on a approved 
risk-note, it is for the railway company to prove the 
loss, and lor the plaintiff to prove that the loss, was 
caused by the theft or wilful neglect of the compa- 
ny’s servants. A I R (Vol 7) 1920 L B 124 : 10 L B R 
354 : 13 Bur L T 190 : 64 Ind Cas 395. 

14. Loss of complete package — Meaning of. 

S. 72-1. oss should be of the article itself-Des- 

truction or deterioration. 

The words “except for the loss of a complete con- 
signment or of one or more complete packages form- 
ing part of consignment” point to this that destruc- 
tion or deterioration of or damage to goods is a thing 
which a Railway Company are not to be responsible 
ftven in case of wilful neglect. Only thing for which 
in certain events they are to be responsible is loss, 
that is to say, loss of all or any of consignments, and 
they are to be responsible for that only when there is 
\ ft loss of complete consignment or one or more ot 
, complete packages. All arguments based upon the 
| notion of loss as meaning monetary or pecuniary loss 
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to the consignor have nothing to do with this word 
as used in the Risk-note Form II. AIR (Vol L6) 1929 
Cal 700 : 50 CLJ 24 : 33 CWN 989 : 57 Cal 73 (DB). 
S. 72 — Contents — Loss of. 

Where a Risk-note makes railway company liable 
for loss of complete packages; if the whole contents 
of a package are lost and only outer covers ol the 
packages or gunnies are delivered, there is no deli- 
very of packages and the company is liable lor the 
loss. AIR (Vol 16) 1929 Pat 618 : 10 PLT 835 (DB). 

S. 72— Perishables — Deterioration. 

In the case of perishable goods it the contents of 
the whole consignment deteriorate to such an extent 
that they become of no value, the loss amounts to a 
loss of the whole consignment. AIR (Vol 13) 1926 
Lah 614 : 94 Ind Cas 173. 

S. 72 — Risk-note B — Contents of some packages 

missing. 

Where in a consignment under Risk-note form B, 
the contents of some of the packages are missing, but 
all the packages are delivered, there is no loss of a 
complete package and the railway company is ex- 
empt from liability for the loss. AIR (Vol 12) 1925 
Bom 534 : 49 Born 827 : 27 Bom L R 1111 : 90 Ind 
Cas 562 (DB). 

15. Misconduct. 

(a) General. 

(b) Illustrative cases. 

(c) Responsibility ol the railway. 

(a) General. 

S. 72 — Risk Notes A and B — What amounts to 

“misconduct.” 

Misconduct is not necessarily established by prov- 
ing culpable negligence; it is something opposed to 
accident and negligence and is the intentional doing 
of something which the doer knows to he wrong or 
which he does recklessly not caring what the result 
may be. Unless the conduct is unbusinesslike mis- 
conduct cannot be inlerred. Mere error of judgment 
also is not misconduct. AIR (Vol 34) 1947 Pat 84 : 
1946 PWN 148. 

S. 72— Negligence and misconduct — Distinction 

between, pointed out. 

Negligence is the failure to take that care which 
an ordinary prudent man would take in the circum- 
stances, and is the omission to do something which 
such man would do, or in doing something which he 
would not do. For an act to amount to misconduct 
there must be a greater degree of wrong than is 
required for negligence. Misconduct is something in 
the nature of improper behaviour and is not merely 
either wrongful commission or wrongful omission. 
An act of misconduct can well be, and in most cases 
probably is, negligence; but a negligent act is not by 
itself misconduct. Misconduct is the genus and negli- 
gence is a species of the genus and involves the 
the passing of a moral judgment on the part of the 
person concerned, however slight may be the lapse 
from rectitude which provokes it. AIR (Vol 33) 1946 
Cal 249: ILR (1944) 2 Cal 487: 48 Cal WN 554 (DB). 

S. 72 — What is. 

Misconduct is something opposed to accident or 
negligence; it is the intentional doing of something 
which the doer knows to be wrong and which he 
does recklessly not caring what the result may be. 
AIR (Vol 27) 1940 Nag 238 : 1940 NLJ 171 : 183 Iud 
Cas 536. 

S. 72 — Meaning of — Term, whether includes 

mere acts of negligence. 

The word ‘misconduct’ in Risk Note A is not equi- 
valent to ‘wilful misconduct’ — the expression used in 
English risk notes. The word denotes wrong or 
improper conduct. It is distinguished from accident 
and is not far from negligence, not only gross and 
culpable negligence, and involves that a person mis- 
conducts himself when it is wrong conduct on his part 
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in the existing circumstances to do or fail to omit to 
do (as the case may be) a particular thing or to persist 
in the act, failure or omission, or acts with careless- 
ness. The term should be construed in relation to the 
consignor and the responsibility judged accordingly. 
AIR (Vol 23) 1936 Mad 508: 43 LW 638: 70 MLJ 608; 
1936 MWN 594 : 59 Mad 789 : 163 Ind Cas 493. 

S. 72 — Wilful misconduct and misconduct — 

Difference. 

There is no difference between wilful misconduct 
and misconduct. AIR (Vol 23) 1936 Pat 84 : 16 PLT 
887 : 2 BR 290 : 160 Ind Cas 1086. 

S. 72 — Meaning of. 

“Misconduct” is not a term of art. In ordinary 
parlance, it means bad management or mismanage- 
ment, being often used quasi-specifically in the sense 
©f malfeasance or culpable neglect of an official in 
regard to his office. The word is sometimes said to 
connote moral obliquity, hut this is largely due to 
the fact that the word is also used in the sense of 
improper conduct or wrong behaviour especially 
adultery; the word ‘‘conduct” itself means not only 
“manner of conducting business etc.,” but also “be- 
haviour” specially in its moral aspect, as good or bad 
conduct. There is little reference to ethics when 
misconduct in Railway risk notes is taken to mean 
the doing ol a wrong thing; and such misconduct 
may or may not be wilful. AIR (Vol 23) 1936 Pat 70: 
10 PLT 837 : 2 BR 97 : 159 Ind Cas 580. 

S. 72 — What amounts to. 

Misconduct is not necessarily established by prov- 
ing even culpable negligence. It is something opposed 
to accident and negligence and is the intentional 
doing of something which the doer knows to be 
wrong or which he does recklessly not caring what 
the result may be. AIR (Vol 22) 1935 Cal 811 : 159 
Ind Cas 907 

S. 72 (1) (2) — Liability of Railway Adminis- 
tration — Rain water entering wagon by great force 
•f wind — Whether misconduct. 

In India, the liability ol a Railway Administration 
is not that of a common carrier. It is not an insurer. 
Its liability is that of a bailee as defined in the Con- 
tract Act. If there is no negligence, there is no 
liability. Whatever the term ‘misconduct’ may imply, 
the word implies something more than negligence. 
If rain water enters a wagon by the great force of 
wind, the omission of the Railw-ay Company to pro- 
vide absolutely watertight doors as would not permit 
even a drop of water to enter, would not amount to 
misconduct. To insist on uch a high standard would 
be to mak«' an Indian Railway Administration vir- 
tually an insurer and not a bailee. AIR (Vol 22 1 1935 
Cal 271 (2) : 39 CWN 114 : 60 CLJ 590 : 155 Ind Cas 
1052. 

S. 72— What amounts to. 

It is well settled now that misconduct is not neces- 
sarily established by proving even culpable negli- 
gence. It is something opposed to accident or negli- 
gence; it is the intentional doing of something which 
the doer knows to be wrong or w hich he does reck- 
lessly. not caring what the result may be. AIR (Vol 
20) 1933 Cal 742 : 60 Cal 996 : 57 CLJ 281 : 147 Ind 
Cas 752. 

— S. 72 — Goods sent under Risk Note Form ‘H’ 

Theft— Wagons properlv s aled and rivetted — Guard 
taking usual precautions — Liability. 

The onus of proving misconduct ; s on the party 
alleging it, and when misconduct is alleged on the 
art of the servants of a Railway Company, it must 
e shown that the servants were a tually responsible 
foT the guilt or the wrong'ul act; knowledge on the 
part of the Railway Administration or of Railway 
servoi ts that an act is likely to cause injury is not 
flvtficient. Misconduct is not necessarily established 


by proving even culpable negligence. Misconduct is 
something opposed to accident or negligence; it is 
intentional doing of something which the doer knows 
to be wrong or which he does recklessly, not caring, 
what the result might be. 

Where, in spite of the fact that the wagons were 
properly sealed and rivetted and the guard took all 
the usual precautions about inspecting the wagons,, 
theft of hales which were sent under Risk-note Form 
‘H’ took place : 

Held, that the loss was not due to the negligence 
and misconduct on the part of the Railway servants. 
AIR (Vol 22) 1935 Lah 206 : 153 Ind Cas 625. 

-S. 72 — What is. 

The incompetence in steering a boat used for 
transports is not misconduct. AIR (Vol 18) 1931 Mad 
115 : 1930 MWN 816 : 130 Ind Cas 658. 

S. 72 — The word misconduct as used in new 

Risk-note Form B is not the same thing as “wilful 
neglect” in the old form. It suggests that a railway 
servant has been guilty of doing something which is 
inconsistent with the conduct required of him by 
the rules of the company. AIR (Vol 17) 1930 Bom 
129 : 31 Bom LR 1426 : 54 Bom 105 (DB). 

S. 72 — The word “misconduct” means the doing 

of wrong thing. Wilful misconduct means mis- 
conduct to which the will is a party, something 
opposed to accident or negligence the misconduct, 
not the conduct, must be wilful. Wilful misconduct 
is very different from negligence and is not neces- 
sarily established by proving culpable negligence* 
Wilful misconduct is included in misconduct. AIR 
(Vol 17) 1930 Cal 298 : 33 C W N 1048. 

S. 72 — The word “misconduct” is used in a 

sense which carries an imputation of some degree of 
moral obliquity. AIR (Vol 17) 1930 Lah 120 : 120 Ind 
Cas 286 'DB). 

S 72- Plea of. 

Under the Risk-note form B it is necessary for the 
consignee before he can establish his claim to 
damages to prove that the loss was due to th« mis- 
conduct of the railway company or their servants. 
AIR (Vol 17> 1930 Pat 283 : 11 P L T 161 : 124 Ind 
Cas 833 (DB). 

S 72 Failure to prove neglect. 

Wilful misconduct is not less than wilful neglect 
and consequently failure to prove wilful neglect 
means failure to prove wilful misconduct. AIR (Vol 
17) 1930 Pat 283:11 PLT 161:124 Ind Cas 833 v.DB). 

S. 72 — Onus of proof. 

Burden of proving misconduct on the part of the 
companies’ servants lies on the consignor. AIR (Vol 

16) 1929 All 124 : 51 All 480 : 1929 A L J 185 : 113 
Ind Cas 752. 

S. 72 — Negligence. 

Under certain circumstances negligence is good 
evidence for misconduct or mismanacement of a 
Rail wav Company AIR (Vol 16) 1929 Cal 654 : 49 
C L J 551. 

S. 72 - Mismanagement. 

Substitution of the word “misconduc*” in the 
Railway risk-notes in place of “wilful neglect” used 
in risk-notes before 1924 make company liable for 
mismanagement in the absence of proof that damage 
was caused by an event or circumstance over w hich 
the Railway Company had no control. AIR (Vol 10) 
1929 Cal 651 : 49 C L J 551. 

— S 72— Inference as to. 

Where from the facts found an inference of mis- 
conduct on the part of the railway servants may be 
legitimately drawn, it is not necessary to call upon 
the consignor to give evidence of misconduct. AIR 
(Vol 15> 1926 Nag 340 : 111 Ind Cas 535. 

S. 72 — Ev- Hence as to 

Where from the facts found an inference of mis- 
conduct on the part of railway servants may legi- 
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timately be drawn, it is not necessary to cull upon 
the consignor to give evidence of misconduct whe- 
ther the loss is of a complete package or part of a 
package: AIR L926 All 565, Diss. fiocn. AIR (Vol 14) 
1927 All 371 : 49 All 889 : 25 A L J 549 : 102 Ind 
Cas 440 (DB). 

S. 72 -Refusal to account for loss. 

The refusal of the Railway Company to account 
for the loss of the goods cannot justify the Court in 
holding that the loss arose from the wilful miscon- 
duct of the Company’s servants. AIR (Vol 13) 1926 
Lah 40 : 7 L L J 588:26 P L R 819:90 Ind Cas 1054. 

(b) Illustrative cases. 

S. 72 — Open truck containing wooden articles 

attached to goods train — Truck placed nex to 
engine — Truck catching fire caused by sparks 
emitted from engine — Railway servants not taking 
proper care to see that contents of truck di I not 
catch fire - Acts held were not acts of misconduct. 

The plaiutiff consigned certain coods to a Railway 
compauy for carriage. The goods were packed in 
three covered wagons and one open truck. Risk Note 
**B,” which covered the whole consignment, provid- 
ed that the plaiutiff agrted to hold the Railway 
harmless and free from all responsibility from any 
loss, destruction or damage to the consignment from 
any cause whatever except upon proof of misconduct 
on the part of the railway or its servants. Risk Note 
“C” which applied to the goods carried in the open 
truck, purported to exempt the railway from all res- 
ponsibility for any damage to the consignment 
which might arise by a reason of its being conveyed 
in an open wagon. The wagons and the truck were 
attached to a passenger train but later on they were 
detached and recoupled to a goods train, the open 
truck being placed next to the engine. The truck 
caught fire caused by the sparks emitted from the 
engine resulting in the complete destruction of 
everything in the truck. In a suit by the plaiutiff to 
recover damages for loss, alleging misconduct on the 
part of the servants of the railway : 

Held that Risk Note “C” did exempt the railway 
from loss caused by its servants’ negligence or mis- 
conduct, but to a limited extent, namely to loss 
which might arise by reason of the consignment 
being carried in the open wagon. But it did not 
exempt them from all responsibility. 

Held further that the acts of the servants of the 
railway in attaching the open truck containing 
wooden articles to a goods train placing the truck 
next to the engine and not taking proper care to see 
that the contents of the truck din not catch fire were 
not acts of misconduct and no misconduct having 
been proved as required by Risk Note “B” the rail- 
way was not liable to the plaintiff for his loss. AIR 
(Vol 33) 1940 Cal 249 : I L R il944) 2 Cal 487 : 48 
Cal W N 554 (DB). 

S. 72 Negligence, if amounts to misconduct — 

Bags of tobacco carried in non-waterproof wagon — 
Damage — Failure to inspect wagon at every stage 
— Whether misconduct. 

Negligence would not always be tantamount to 
misconduct but it amounts to misconduct in the ordi- 
nary meaning of the word if it involves culpable 
neglect likely to cause damage, even if it does not 
involve recklessness. 

Where certain bags of tobacco are allowed to be 
carried in non-waterproof wagon and the goods are 
found to be damaged at the destination, the infe- 
rence that the damage was due to the company 
having despatched in such a wagon cun be drawn if 
there is no suggestion that the damage was caused 
during transhipment or at any time except while the 
hags were in the wagon. But the mere failure to 
imped the wagon at every stage of a long journey 


cannot be said to amount to misconduct. AIR (Vol 
24) 1937 Cal 4L0 ; 173 Ind Cas 797. 

S. 72 — Risk Note B — Consignment destroyed by 

fire -Servant doing best to save goods —Misconduct. 

In a suit by consignor for damages lor loss by lire 
during transit ol a consignment ol sal wood sent 
under Risk Note B, it was found tout the servants of 
the company, soon after the discovery of fiie, had 
shifted the two trucks carrying the wood to a siding 
near a tank and had engaged a number of int n to 
pour water on the burning logs. In spite of these 
efforts, the logs could not be saved. It was contended 
that the failure on the part of the servants to unfasten 
the chum between the two trucks or unload the truck 
or use a hosepipe amounted to misconduct on their 
part : 

Held, that nobody could say that the unfastening 
of the chain anil attempting to unload the truck or 
using hosepipe would not have been as useless as the 
pouring ot water by means of buckets. Unless the 
conduct of the officials was unbusinesslike, mi-con- 
duct could not be interred. Because the Railway 
Officials took one step rather than the other, they 
could not be said to be guiltv of misconduct. AIR 
(Vol 24) 1937 Pat 289 : 3 B R 554 : 169 Ind Cas 354. 

S. 72— Short delivery, suit for — Risk Note H 

Misconduct, meaning of — Disclosure, connotation of. 

Misconduct is not necessarily established by proving 
even culpable negligence. It is something opposed to 
accident or negligence, and is the intentional doing 
of something which the doer knows to be wrong, or 
which he does recklessly, not caring what the result 
may be. 

The plaintiffs filed a suit for short delivery of cer- 
tain tins ol ghee out of a consignment which was 
booked under Risk Note H. The contract was one of 
carriage at a special reduced rate in consideration of 
which the Company is exonerated from all liability 
for loss or damage to the consignment, except oa 
proof that such loss or damage arose from l he mis- 
conduct of th- servants of the Company. There was 
a proviso that in case of non-delivery of the whole of 
one or more packages forming part of the consign- 
ment, such nmi-delivery not being due to accident to 
a train or to fire, the Company shall be bound to dis- 
close to the consignor how the consignment wa' dealt 
with throughout the time it was in possession or con- 
trol of the Company, and if necessary, to give evi- 
dence thereof before the consignor is called upon to 
prove misconduct but if misconduct cannot fairly be 
inferred from such evidence, the burden of pioving 
such misconduct shall lie on the consignor. It was 
found by the Courts below that the closed tins were 
placed in a wagon which was sealed and rivetted, 
and that nothing more was required to ensure the 
safety of the consignment which was a through con- 
signment. The wagon was intact at Station G. At 
Station C, the offside of the wagon was open, the 
seal removed, and some of the contents missing. I he 
rivets and seal had been cut and pilferage had taken 
place between G and C : 

Held, (i) that no misconduct on the part of the 
Railway servants could fairly be inferred from the 
established facts ; 

(ii) that there was disclosure by the Company of 
how the consignment was dealt with while under 
their control. 

Disclosure does not connote that the Compiny 
must, m the case ol a through condgnment, be pre- 
pared to give evidence as to the condition of the 
wagon at any intermediate stage of the journey. The 
position might possibly he diff rent if a question of 
transhipment were involved AIR (Vol 23) 1938 Cal 
24 : 61 C L J 526 : 160 Ind Cas 728 (DR). 

S. 72 Risk Note F irm * — Charging ordinary 

rates for goods consigned under Risk Note Form A — 
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Legality — Consignment of skins in wagon contain- 
ing an acid, formal-de-hyde — Sk;n damaged — Liabi- 
lity of Company. 

It is open to a Railway Company to consign goods 
under Risk Note form A if the goods are of the des- 
cription mentioned therein even when ordinary rates 
are charged. 

Some bags of skins were consigned at Cuddapah 
for delivery to the plaintiff at Trichinopoly under 
Risk Note Form A. On opening the wagons, it was 
found that the wagons contained some jars of an acid 
known as formal de-hyde and that this acid had 
damaged the hides but there was nothing to show 
that the Railway servants who loaded the skins knew 
that the formal-de-hyde in the wagons was of full 
strength and dangerous to the hide. Formal-de-hyde 
is not also classed under dangerous goods in the rules: 

Held, that the servants of the Rail wav Company 
could not be held to have I een guilty of misconduct. 
AIR (Vol 23) 1936 Mad 508 : 43 L W 638 : 70 M L J 
608 : 1936 M W N 594 : 59 M 789 : 163 Ind Cas 493. 

S. 72 — Risk Note H — Consignments damaged by 

rain water — Suit for damages — Breach of rules by 
Rail" ay servants established — Whether misconduct 
— Liability. 

The plaintiff sent certain consignment of ata, flour 
and suji under Ride Note in Form II by the defen- 
dant Railway. Damage was actually caused to the 
consignments and it was found by the trial Courts 
that the servants of the Railway had acted in viola- 
tion of the various rules in connection with these 
consignments and that damage was caused by rain 
water entering into the wagons, which were either 
leaky or were not securely closed and made water- 
tight owing to the negligence of the defendant com- 
pany and their servants : 

Held, that it was not satisfactorily shown that the 
wagons were absolutely water tight; the examination 
at a Station on the route was sometimes, at any rate, 
directed to ascertaining merely whether the wagon 
was fit for running, and no Railway witnesses spoke 
even in the monsoon of testing the wagon for holes 
and secondly, the special standing order that wagons 
with flap doors and windows should, on no account, 
be used for carrying da nageahle traffic during the 
monsoon itself showed that it was not enough to have 
a wagon with a water-tight roof, and that the breach 
of rules established in the case was such as to amount 
to misconduct and hence the Railway comuany was 
not absolved from liability for the damage. AIR 
(Vol 23) 1936 Pat 70 : 16 P L T 837 : 2 B R 97 : 159 
Ind Cas 580. 

S 72 — Suit for damages for non-delivery of pota- 
toes consigned on Risk Note Form B— Railway Com- 
pany loading the potatoes with another consignment 
of rotten potatoes and sending them not by first 
available train — No proof of wil ul neglect of the 
Company — Company, held was not guilty of mis- 
conduct. (1936) 17 P L T 521. 

S. 72 — Perishable goods in damaged condition 

and unfit to undergo further journey — Rail way Com- 
pany disposing them of after consulting consignor — 
Consignee not consulted If misconduct. 

The consignor do< s not |n* e his title in the goods 
as soon as he makes them over to the Railway Com- 
pany for delivery to consignee at another station. It 
depends upon the circumstances of each case. Where, 
then fore, a consignment of perishables, which was 
in damaged condition and unfit to stand any further 
journey was disposed of by the Railway Company on 
consulting the consignor : 

Held that the company was not guilty of miscon- 
duct in not consulting the consignee, as such a step 
would have caused further delay, nor in dispasing of 
the goods. A I R tV.-l 2D 1«34 Cal 508 : 38 C W N 
352 : 61 C 293 : 149 Ind Cas 1229 (FB). 


S. 72 — Risk Note H — Goods damaged by rain 

leaking in through crevices of svagon — Whether evi- 
dence of misconduct. 

Where, in a suit against a Railway Company for 
damages in respect of loss caused to the plaintiff by 
certain bags of rice having become wet during transit 
it appeared that the hags of rice became wet on ac- 
count of the rain blowing into the wagon through 
the crevices of the doors and there was evidence that 
the wagon in which the goods were despatched was 
found water-tight, both when it was examined before 
the damage occurred and also when it was re-exa- 
mined after the date of the damage : 

Held, that there was no evidence of any miscon- 
duct ou the part of the Railway Administration. AIR 
(Vol 21) 1934 Mad 715 : 40 L W 702 : 67 M L J 704: 
1934 M W N 1385 : 154 Ind Cas 453. 

S 72— Risk Note B — Consignment of goods for 

carriage— General strike of employees — Damages. 

Where certain perishable goods were consigned for 
carriage under Risk Note B and owing to a strike of 
Railway employees, a long time elapsed before the 
goods reached the destination and the consignor 
suffered damages : 

Held, that the refusal to work by a single employee 
or by general strike must he considered misconduct 
of the Railway. AIR (Vol 20) 1933 Nag 42: 29 N L R 
66 : 143 Ind Cas 389. 

S. 72 — Risk Note II — Loss of bale consigned — 

Inference of misconduct. 

Misconduct need not he wilful ; failure of duty to- 
wards the consignor of goods by Railway comes 
under ‘misconduct’. 

A bale weighing 91 maunds consigned to a Railway 
under Risk Note H was found missing at the destina- 
tion : 

Held, that there was no escape from the conclusion 
that the hale was removed owing to either the deli- 
berate misconduct of the Railway servants in the 
shape of standing by or helping in the theft or at any 
rate, in so neglecting the waggon containing it that 
was possible for several men to arrive at the place 
and remove it AIR (Vol 19) 1932 All 321 : 1932 ALJ 
2L7: 54 A 368 : 140 Ind Cas 103 (DB). 

S. 72 —Goods reaching destination after eleven 

davs and sold by auction as found perishing — Suit 
for non-delivery. 

A consignment of potatoes reached the destination 
after eleven days from the date of consignment and 
the potatoes were sold by auction as they were in a 
perishing condition. The consignors instituted a suit 
against the Railway Company Tor non-delivery. The 
trial Court found that there was no misconduct on 
the part of the Company and dismissed the suit. On 
revision : 

Held, (i) that case was not one of non-delivery, and 
the conditions of the Risk Note imposing an obligation 
on the Company to give evidence as to their dealing 
with the goods did not arise ; 

(ii) that there was no misconduct on the part of the 
Company under suh-cl. (b) of Risk Note B inasmuch 
as the goods, though in one sense perishable, were 
not perishable in the sense that they could, under no 
circumstance, stand the Railway journey and would 
not have perished if they were in a good condition 
when the\ were first consigned. AIR (Vol 18) 1931 
Pat 201 : 130 Ind Cas 837. 

S. 72 — Unnecessary and undue detention. 

Where a load of plantains was consigned from 
Muttra under Risk-note form H, to be delivered to 
Lahore and no weigh bridge being available there, 
instructions to reweigh the consignment were tele- 
gr »phed to Delhi, Bhantinda and Lahore, and the 
consignment having been accordingly reweighed at 
Delhi, the wagon was detained for about 30 hours at 
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Bhatinda without either weighing or making enqui- 
ries in that direction. 

Held, that this behaviour amounted to misconduct. 
AIR (Vol 17 > 1930 Lah 120 : 120 lnd Cas 286 (DB). 

S. 72 — Consignment of animals — Failure of 

consignor to supply food. 

A merchant delivered a consignment of 50 pigs to 
the railway authorities at Delhi for carriage to 
Karachi. The loaded waggon left lor Karachi by the 
first available passenger train and arrived at Karachi 
after a delay caused by halt at the intermediate 
stations for about 18 hours. The two servants of the 
merchant left Delhi by the same train to which the 
loaded waggon was attached. 35 pigs of the consign- 
ment expired in transit before reaching Karachi. It 
appeared from the evidence that the servants tailed 
to provide sufficient food and water .in the waggon 
carrying the pigs. 

Heljj that the servants of the railway company 
were not guilty of negligence or misconduct and 
that they did nothing that contributed to the loss of 
pigs. AIR tVol 16) 1929 Sind ,238 : 117 lnd Cas 769. 


S. 72 — Consignment requiring higher degree of 

caution — Loss of goods— Presumption. 

The less the evidence of negligence of servants, 
that is to say, the more careful the railway ariange- 
ments may be, the stronger is the inference of mis- 
conduct against the railway administration, if the 
goods have disappeared in spite of the exercise of 
due care, because if the custody and care of the 
goods is of a high order it is impossible for a trespas- 
ser to remove them without the connivance of the 
diligent servants. 

A waggon containing bales of cloth weighing more 
than four rnaunds each was lying in the station yard 
for a night. The yard was adequately lighted and 
guarded, but the next morning the seal of the waggon 
and the rivet were found tampered with and two 
bales were thus short delivered. It was proved that 
the seal and rivet, which were tampered with, could 
not be tampered with by an ordinary individual 
without some instrument, and without making a 
noise certain to attract attention during the night. 

Held, that it was a legitimate inference to be 
drawn from the disappearance of these heavy articles 
from the railway premises during the night that the 
operation must have been done either by railway ser- 
vants themselves, or by trespassers, with the conni- 
vance, if not the assistance, of the railway servants. 
Whichever it was a clear case of misconduct. AIR 
(Vol 15) 1928 All 230 : 26 ALJ 446 : 117 lnd Cas 743 
(DB). 

(c) Responsibility of the railway. 

S. 72— Risk Note B — Misconduct — Inference 

from evidence of railway company. 

It is open to the plaintiff in a suit for loss of goods 
against a railway company to establish misconduct on 
the part of the railway administration by an mler- 
ence from the railway company’s disclosure as to how 
the consignment had been dealt with as 
under Risk Note B. AIR (Vol 35) 1948 Pat 36 : -9 
PLT 99. 

S. 72— Risk Note B — Suit for non-delivery of 

g oods against Railway Administration Immunity ot 
liter from liability — Extent — Plaintiff alleging mis- 
conduct of defendant’s servants Defendant alleging 
destruction of goods by fire —Withholding by defen- 
dant of contemporaneous evidence as to their dea - 
ing with goods while, in their possession — Adverse 

inference — Evidence Act, S. 114, 111. (g)* 

Risk Note B relieves the Railway Administration 
from liability for loss, save upon proof of misconduct 
®f their servants but the immunity given to them is 
subject to the proviso that in case of non-delivery o 
the whole or part of the consignment, they are bounc 
to give evidence how they dealt with the consign- 


ment throughout the time it was in their possession 
or control. The production of that evidence is a con- 
dition to be fulfilled by them in order to avail them- 
selves of the immunity given by the risk note. It is 
not sufficient for some evidence to be given, but the 
evidence must be comprehensive and relate to all the 
dealings with the consignment. If the Railway Ad- 
ministration fail to observe this condition in the risk 
note, they are liable for the loss, even in the absence 
ol proof that it was caused by the misconduct ot the 
servant, since the benefit ol the risk note cannot be 
availed. 

Where in a suit against the Railway Administra- 
tion tor damages lor non-delivery of a consignment of 
goods made under Risk Note B on the allegation that 
the non-delivery was due to the misconduct of the 1 
defendant’s servants, the defendants allege non-deli- 
very was due to destruction ol the goods by fire, the 
withholding by the defendants ol all contemporane- 
ous documents and oral evidence as to their dealing 
with the goods during the whole time it was in their 
possession or control and the absence of satislactory 
evidence establishing that it was the wagon, in which 
the goods were loaded which was on lire and its con- 
tents wholly destroyed, brings 8. 114 (g) of the Evi- 
dence Act into operation. In those circumstances it is 
fair to presume and inter that if all available evi- 
dence had been produced it would have shown that 
the non-delivery of the plaintiff’s goods was occasio- 
ned by the misconduct of the defendant’s servants. 
AIR (Vol 34) 1947 Cal 98. 

S. 72— Risk Notes A and B — Misconduct— Mean- 
ing of. 

Misconduct referred to in Risk Notes A and B is 
something more serious than mere neglect. The only 
other term which is convertibly employed for it is 
wilful neglect. Wilful neglect means and imports 
that the act must have been done deliberately and 
intentionally and not by accident or inadvertence, 
AIR (Vol 34) L947 Pat 459. 

S. 72— Consignments under Risk Notes A and B 

No liability without proof of misconduct — Onus 

on plaintiff. 

Where consignments were made under Bisk Notes 
A and B, there is no liability on the part of the 
railway administration concerned without a finding 
of misconduct on the part of t lie railway servants. 
The onus is on the party alleging misconduct. Mere 
knowledge that an act on the part of the railway 
servants, or even their culpable negligence is not 
sufficient to constitute misconduct. There must be 
intentional doing of something which the doer knows 
to be wrong or which he does recklessly. 

Where trial Court knows an inference of mis- 
conduct the High Court cannot in revision interfere 

with the finding. A 1 R (Vol 34) 1947 Pat 81 : 1946 

P W N 137. , f 

S. 72 -Risk Note Form A— Misconduct of rail- 
way administration Proof of. 

When both the parties have entered into evidence 
the question of onus of proof is not very material and 
the Court has to draw its conclusion from the evi- 
dence and attendant circumstances. In the circum- 
stances of transhipment of goods through railway it 
is well nigh impossible for a consignee to establish 
categorically as to how and when exactly or bv which 
servant of the railway administration misconduct was 
committed resulting in the loss of goods. 

(On the evidence and attendant circumstances ol 
the case held that the loss of the portion of the 
goods arose from the misconduct of the servants ot 
the railway administration in charge of the goods.) 
AIR (Vol 33) 1946 Pat 336 : 223 lnd Cas 236 : 12 B R 
348 (DB). 

S. 72 — What amounts to. 

The mere fact that by the engagement of more 
coolies than those actually employed, the consign- 
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ment could have been boarded on the earlier con- 
nected train does not amount to misconduct. AIR 
(Vol 31) 1944 Cal 50 : ILR (1943) I Cal 397 : 211 Ind 
Cas 270. 

S. 72 — Risk Note Form H — “Misconduct**, 

meaning of — Duty of Court — Railway, held not 
guilty ot misconduct. 

1 he word “misconduct” in Risk Note Form II 
means ‘ improper conduct.” The Court has, in cases 
of this sort to consider all the facts and circumstances 
and then arrive at a conclusion as to whether the 
conduct of the railway employees was such as to 
render the railway administration liable in damages 
upon a reasonable view of the matter. If it is esta- 
, blished that the employees of the railway adminis- 
tration, in defiance ol the ordinary practice, placed 
tins of molasses in the wagon which contained the 
plaintiff’s yarn consignment or alternatively, if they 
placed the plaintiff's consignment in a wagon which 
contained tins of molasses, it must be held that they 
acted reckleS'ly, knowing that contamination and 
dam. tee would be a likely and probable result, and 
that by their conduct they showed themselves to be 
indifferent to such results. Where, however, the 
plaintiff has merely proved that the packages wore 
received in good condition <it the station from which 
they were despatched and that they were found to 
be damaged by molasses on arrival at the destination 
the railway cannot be held to be guilty of misconduct 
in the absence of proof that they placed tins of 
molasses in the wagon containing the plaintiff’s yarn 
consignment. AIR (Vol 23) 1941 All 164 : 194 L AWR 
5 : 1941 A L J 29 : 194 L O VV N 234 : I L R (1941) 
All 160 : 194 Ind Cas 113. 

S. 72— Risk Note Form B — Loss by fire — Res- 
ponsibility of railway. 

1 here is absolutely no justification for the view 
that in the case of a consignment destroyed by fire, 
the Railway Company is exempted from all liability, 
even though it is proved that the fire was due to or 
the result of some misconduct on the part of its 
servants. AIR (Vol 26) L939 All 55 : 1938 A L J 1169: 
1938 A W R 746 : 180 Ind Cas 107. 

■ S. 72 — Wagons merely sealed and not locked. 

' Where there has been no proof that it was the 
rule of the Railway Administration that the goods 
wagons should be locked, it cannot be said that mere 
sealing and not locking of the Railway wagons of 
itself is misconduct on the part of the Railway ser- 
vants. AIR (Vol 23) 1936 Pat 84 : 16 P L T S87 : 2 
B R 290 : 160 Ind Cas 1086. 

S. 72 — What is. 

Delay which is not unreasonable on the part of the 
Railway Company. to any consignment is no indica- 
tion of misconduct. AIR (Vol 22) 1935 Cal 811 : 159 
Ind Cas 907. 

■ S. 72- Risk Note B — Misconduct. 

A mistake in the preparation of the Railway receipt 
which throws doubt on the identity of the consign- 
ment to which it relates is a misconduct. AIR (Vol 
20) 1933 All 477 : 1933 A L J 966 : 55 A 625 : 144 
Ind Cas L 13. 

— — S. 72 — Damage during transit — Inference of 
misconduct. 

Mert ly because the goods were damaged in transit, 
it cannot he inferred that the Railway Company did 
not take sufficient precautions. AIR (Vol 20) 1933 Cal 
742 : 57 C L I 281 : GO C 996 : 147 Ind Cas 752. 

S 72 — Consignment under Risk Note B — Suit 

for damages for loss — Misconduct, what amounts to. 

In a suit for damages for loss in respect of goods 
consigned under Risk Note B, the consignor, to suc- 
ceed, must prove misconduct on the part of the 
Railway servants. Negligence is not the same thing 
as wilful neglect and wilful neglect is not the same 
thing as misconduct. The fact that the District 


Commercial Inspector investigated the case and 
assessed the damages has no bearing whatever on 
the essential question of the misconduct on the part 
of the company’s servants. AIR (Vol 20) 1933 Nag 
1 : 144 Ind Cas 204. 

— S. 72 — Risk Note Forms A and H — Liability of 
Company — ‘Misconduct*, meaning of — Failure ta 
provide against rain water forcing itself into wagon. 

I he liability of a Railway Company under risk 
Notes A and H, arises when loss, deterioration or 
damage arises from ‘misconduct’ of the Railway 
Administration’s servants. Ordinarily, ‘misconduct’ 
means failure to do what is required of a person to 
do. The failure of a Railway administration to 
provi against the ordinary contingency, such as 
rain-water forcing itself into the wagon and causing 
damage to grain etc., in it, is misconduct on the part 
of the Railway administration. AIR (Vol 20) 1933 
Pat 630 : 148 Ind Cas 396. 

S. 72 — Risk Note — ‘Misconduct’ — Violation of 
standing orders as to mode of loading goods liable 
to damage — Liability of company — Leakage — Infer- 
ence. 

There is misconduct on the part of the Railway 
where there has been a violation of the standing 
order to the effect that the goods liable to damage 
must not be loaded right up against the side of the 
flap door but should be loaded well away from the 
door to minimize the risk of damage from rain water 
leaking in through the flap doors aud door crevices. 

I here is no inflexible rule of law that wherever 
leaks are found in the waggon at the arriving station, 
it is not permissible to infer that the leaks must have 
existed at the starting station also. AIR (Vol 19) 1932 
Cal 70 : 54 C L J 314 : 134 Ind Cas 1268. 

S. 72 — Risk Note B — Misconduct of Railway 

Administration — Burden of proof — Inference. 

Under the proviso to Risk Note Form B, it is ob- 
ligatory on the Railway Company to disclose in detail 
how the consignment was dealt with throughout the 
transit and if the circumstances so disclosed raise an 
inference of misconduct on the part of . either the 
Railway Administratron or its servants, the burden 
of proving mi-conduct on the part of the Railway 
Company’s servants as in the original clause* of the 
Risk note must be taken to have been discharged by 
the consignor. 

Further, in cases covered by the proviso, inference 
of misconduct even on the part of Railway Adminis- 
tration as distinguished from that of its servants is 
sufficient to discharge the burden which lies on the 
consignor of proving the misconduct of the Railway 
Administration’s servants. 

Where the Railway Administration did not put 
padlocks on the wagon doors but only secured them 
with rivetted tin shackles, which could bo easily 
removed : 

Held that the Company was guilty of misconduct. 
AIR (Vol 18) 1931 Cal 734 : 54 C L J 154 : 35 C VV N 
1250 : 134 Ind Cas 940 (DB). 

S. 72 — Risk note B - Pilferage — Burden of proof. 

Where a consign mmt is booked under Risk note 
form B, in case there is pillerage, the railway com- 
any is bound to show how the consignment was 
ealt with whilst it was in its possession and if mis- 
conduct cannot fairly be inferred from such evidence 
the burden of proving it lies on the consignor. It 
cannot be inferred merely from the fact that the 
precautions adopted by the railway company were 
insufficient for protection of goods of the consignor. 
31 Bom L R 1426 : 54 Bom 105 : AIR (Vol 17) 1930 
Bom 129 (DB). 

. S. 72 — Failure of duty towards consignor. 

The misconduct referred to in the Bisk-note means 
wilful neglect and includes a fortiori anything 
more culpable and is not such misconduct of railway 
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servants as may amount to a failure of duty towards, 
their employers, but such misconduct on the part of 
railway ‘servant or the railway administration itself 
as amounts to a failure of dutv towards the consignor. 
AIR (Vol 17) 1930 Pat 559 (DB). 

S. 72 — Negligence. 

The neglect ot Railway Company in sending the 
goods in a wagon sealed merely with paper, seal and 
wax is not covered by the word “misconduct" on the 
part of the Railway Administration, in the meaning 
of the risk-note H. “Misconduct" does not ordinarily 
cover acts of negligence. AIR (Vol 15) L928 Bom 
504: 52 Bom 770: 30 Bom LR 1104 : 118 Ind Cas 241 
(DB) 

S. 72 — Presumption. 

Failure to disclose or to give satisfactory evidence 
with respect to manner in which consignment was 
dealt with raises presumption of misconduct on part 
of railway and it should be held liable for loss 
suffered by consignor. AIR (Vol 15) 1928 Nag 340: 
HI Ind Cas 535. 

S. 72— Risk note A — Failure to reweigh. 

Failure of the Company to re weigh the goods alter 
their arrival at destination is a default which 
amounts to misconduct on the part of the Railway 
Company’s servants within the meaning of the con- 
tract as embodied in Risk-note Form A. AIR (Vol 14) 
1927 Nag 77: 100 Ind Cas 400. 

16. Miscellaneous. 

S. 72— Risk Note A— Misconduct— Burden of 

proof. c i 

In the circumstance of transhipment of goods 
through railway, it is well nigh impossible tor a 
consignee to establish categorically as to how and 
when exactly or by which servant of the Railway 
Administration misconduct was committed result- 
ing in the loss of goods. When both paities have 
entered into evidence, the question of onus of proof 
is not very material and the Court has to draw 
its conclusion from the evidence and attendant 
circumstances. AIR (Vol 33) 1946 Pat 336: 12 BR 
343: 223 Ind Cas 230 (DB). 

-S. 72— Consignment of cattle. 


■S. 72 — Alteration of contract. 


A person bringing cattle to the railway station is 
bound to inquire as to the time of running of cattle 
trains and cannot by omitting to inauire put upon 
the company the obligation to forward cattle out or 
the ordinary course of their arrangement. AIR 
(Vol 10) 1929 Sind 238: 117 Ind Cas 709. 

S. 72— Evidence of railway servants. 

In the majority of cases of claims against railway 
for loss, the railway can produce no other evidence 
of how it dealt with the goods except by producing 
those of its servants who had dealt with the goods 
and therefore to disbelieve the evidence of these 
servants on the ground that they naturally would not 
admit any dereliction of duty would be to cast an 
impossible onus on railway administration. AIR 
(Vol 15) 1928 Lah 50: 100 Ind Cas 801. 

S. 72— Pleadings— Nature of. ...... 

Under the new form of risk note B, possibly it is 
initially the plaintiff’s duty to call upon the rauway 
administration to disclose its dealings with the 
consignment, and the railway should in its pleadnigs 
disclose how the consignment was dealt with. 1 he 
plaintiff should call upon the railway to prove eR he, f 
its pleadings of its previous disclosure or the Court 
should decide if it is necessary for the railway to 
give evidence. AIR (Vol 15) 1928 Lah 50: 100 Ind 
Cas 801. 


S. 72— Method of packing. 

It cannot be said that it was the duty of the con- 
signor to pack his goods in water proof cloth, other- 
wise they were defectively packed within the 
stipulation in Risk-Note Form A. AIR (Vol 14) 19-7 
•AH 514: 108 Ind Cas 698 (DB). 


It cannot be permitted to the Railway Adminis- 
tration to override the terms of contract under which 
the goods were accepted by it to be carried to the 
place ot destination. Condition 6 on the back of 
Risk'note B cannot be so interpreted as to permit 
any basic alteration in the terms of the contract. 
AIR (Vol L4) 1927 Oudh 145: 2 Luck 152: 1.00 Ind 
Cas 0o3: 4 OWN 204 (DB). 

S. 72 -A suit by consignor for compensation for 

non-delivery is not a suit in tort: it is a suit in 
contract. AIR (Vol 10) 1923 Pat 285: 4 PLT L73: 
1923 PlICC 82: 1 Pat Lll 169: 2 Pat 412: 72 lrnl 


Cas 440 (OB). 

•S. 72— Consignee cannot demand inspection of 


goods on Ry. premises before delivery— I lo cannot 
cail upon Ry. Company to warehouse goods until 
acceptance of goods. 

A consignee has no right to demand that the goods 
shall be opened and inspected on the railway premi- 
ses before he can be called upon to take delivery. 
There is no provision of law or any statutory rule 
which obliges a Railway Company to make or to 
allow to be made in its delivery register any note 
alleging that goods are in a damaged condition. A 
plaintiff cannot refuse to take delivery because the 
Railway Company refuses to make an entry in their 
books. The plaintiff cannot insist upon an entry If 
he has any complaint he is entitled to make his re- 
presentation to the Company in any other way. 
Plaintiffs have no right to call upon the Railway 
Company to warehouse their goods until such time 
as the Company was prepared to offer them damages 
which they would accept. There is no warrant lor 
such a proposition *nd even, if there were, the plain- 
tiffs must be deemed to have abandoned the position 
completely when they claim not damages but the 
full price of the goods. AIR (Vol 9) 1922 All 5L4: 44 
All 763: 20 ALJ 701: 68 Ind Cas 961. 

— .. 72 — Wilful neglect — Miscellaneous. 

Where the loss ot goods consigned to a Railway 
administration is due to its wilful neglect, the risk- 
note cannot be pleaded as freeing it from all respon- 
sibility. AIR (Vol 9) 1922 Pat 100: 1922 PHCC 145: 
3 Pat LT 215: 69 Ind Cas 103. 

17. Notice. 

S. 72— Consignment of mangoes — Risk Note B 


Railway unable to carry to destination owing t® 

flood— Sale by Railway — Notice to consignee— 
Damages — Liability. 

Where some bun lies of mangoes consigned to Rail- 
way Company under Risk Note B were sold in auc- 
tion without notice to the consignee, as the train 
which carried the mangoes could not proceed to the 
station to which they were sent owing to the flood: 

Held, that there was misconduct on the part of the 
Railway servants inasmuch as the consignment would 
not have been despatched by the route on which the 
breach had occurred if prompt steps had beeu taken, 
and that the company was liable for damages for loss 

sustained: . . 

Held, also that the Railway Company should have 
sent notice to the consignee before selling the con- 
signments. AIR (Vol 19) 1932 Cal 492: 55 CLJ 104: 
138 Ind Cas 437 (DB). 

S. 72— It is always a question of fact to be deter- 
mined in view of the circumstances of each parti- 
cular case whether a notice is sufficient or not. AIR 
(Vol 15) 1928 Cal 697: 47 CLJ 011: 112 Ind Cas 

197 (DB). 

S- 72— Short delivery. 

The wording of S. 77, as it stands, does not show 
that a notice is required to be served where the 
claim is for short delivery of goods. AIR (Vol 11 
1924 Nag 288: 79 Ind Cas 602. 
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18. Over Charge. 

8. 72 — Contract fur carriage of goods, when 

complete — Demand of excess charge — Duty of con- 
signee. 

A contract of carriage of goods by Railway is com- 
plete as soon as the goods arc delivered to the Rail- 
way Company and accepted by the company for 
carriage. The grant of a Railway receipt is not essen- 
tial to complete the contract. 

here the Railway Company claims excess 
charges, it is the duty of the consignee to take deli- 
very on paving the excess charges and to sue for re- 
covery ot the excess, if so, advised. Me has no right 
to refuse delivery and if he dees so and the goods are 
left on the Railway premises, he would be liable to 
pav demurrage. AIR (Vcl 20) 1933 Nag 261: 29 NLR 
333 : 147 Ind Cas 959. 

-S. 72 — Goods carried at owner’s risk — Charge 
at the Railway risk rate. 

Plaintiff consigned a quantity of charcoal at reduc- 
cd rate under which goods were carried at owner’s 
risk though it ought to have been sent only at the 
nrst class rate or maund rate which entailed its go- 
ing at railway risk. On arrival at the station of des- 
tination the charcoal was weighed and the freight 
was recalculated at the maund-rate with the result 
that the plaintiff had to pay excess of a large amount. 
ln 2J * lllt plaintiff to recover that amount : 

Held, that the Company was hound to refund the 
excess amount as the Company itself intended to 
carry the goods at owner’s risk in spite of their 
general rule to the contrary and so accepted the 
.agreement made by the Station Master to carry them 
at the lower rate tor that consideration. J he lower 
rate was, a part of the original contract, and the re- 
calculation at the second station had accordingly to 
oe made at the rate, so that the amount paid at the 
hrst station was correct. AIR (Vol 15) 1928 Nag 52 : 
24 N L R 87 : 107 Ind Cas 206. 

vT/l Goods carried at owner’s risk-note. 

Where goods which under Railway rules could be 
carried only at railway risk were carried at owner’s 
nsk.it is not permissible under R. 6 for the Railway 
to charge the difference between class 1 rate and 
schedule rate on the ground that they were booked 
at owner’s risk instead of Railway risk through mis- 
take of the booking clerk. AIR (Vol 13) 1926 Lah 
631: 7 Lah 412 : 27 P L R 602 : 96 Ind Cas 904 (DB). 

— ■ S. 72 — Collection by foreign railway. 

Where a Railway Company undertakes to carry 
goods from a station on its Railway to a stution on 
another Railway there is only one contract for the 
whole distance and the Company is liable for the 
over charge wrongfully demanded from the consig- 
nee by the foreign Railway. AIR (Vol 12) 1925 All 
823 : 6 L R A Civ 395 : 88 Ind Cas 575. 

S. 72 — Receipt of goods by one Company for 

carriage over its own and another company’s line 

Liability in respect of overcharge made by deliver- 
ing Company — Bye-laws — Power of Railway Com- 
pany to alter the prin< iple of calculation of rates. 

Two waggon loads of chillies were received by the 
Station Master at Bezwada on the Nizam’s Guarant- 
eed State Railway for carriage to Agra Station on the 
Great Indian Peninsula Railway Company’s Station. 
Station Master demanded payment of higher rates, 
calculated per maund. and refused delivery until such 
rates were paid. The consignees paid under protest 
and sued both Railway Companies for a refund of the 
excess charges. Held, that the contract for carriage 
of the goods for the whole distance was one entire 
contract with the receiving Company who were 
liable for overcharge, if any, wrongfully demanded 
from the consignees. Held also, that a bye-law of the 
Great Indian Peninsula Railway Company which 
reserved to the Railway the right of remeasurement, 


reweighment, recalculation and reclassification of 
rates, terminable and other charges at the place of 
destination and of collecting before the goods are 
delivered, any amount that may have been omitted 
or undercharged did not authorize the Great Indian 
Peninsula Railway Company to alter the contract 
between the j arties and charge at the place of des- 
tination maund rates instead of waggon rates. 1907 
A VV N 21 : 4 A L J 80 : 29 A 228 (231, 232) (FB). 

19. Re- Measurement. 

S. 72 — Risk Note B— Consignment of oil — Leak- 
age discovered in route — Rel usal to take delivery 
till reweighment — Loss found to be due to negli- 
gence and misconduct of Railway servants — Rail- 
way’s liability. 

The plaintiff despatched a consignment of oil 
under Risk Note R to N from A. On the way, while 
the wagon was at C, a leakage was discovered. The 
wagon was sent from C to N. The plaintiff having 
noticed the leakage, refused to take delivery till the 
oil was reweighed. There being no arrangement for 
re-weighment at N, the consignment had to be taken 
back to C. On re-weighment, shortage in the oil was 
discovered. In a suit by plaintiff, the lower Court 
found that the tank was not placed under watch and 
ward after its arrival at C : 

Held, that in view of the finding of the lower 
Court shortage of the goods must be held to have 
been due to the negligence and misconduct of the 
Railway servants, and that the plaintiff’s insistence 
lor re-w eighment being perfectly justified, the plains 
tiff should not be saddled with the responsibility for 
the additional loss to the consignment that accrued 
between N and C when the consignment was sent 
back to C for re-weighment, and that he should not 
be charged the frieght from N to C. AIR (Vol 2D 
1934 All 393 : 1933 A L J 1316 : 149 Ind Cas 
659 (DB). 

— 77,?* 72 ~ Mean weight given in the Ky. Receipt 

Where the weight of a consignment shown in a 
railway receipt is the mean weight and not actual, it 
is merely for the purpose of calculating the railway 
charges and the administration reserves the right for 
^measurements both under the receipt and the 
Goods Tariff Rules. It is not an admission by the 
company that the weight accepted prima facie for 
the purpose ol charging freight is the actual weight. 
K. 15, Part 1, Goods Tariff, clearly specifies that the 
railway receipt contains no admission of weight. 
A I R (Vol 17) 1930 Bom 262 : 32 Bom L R 285 (DB). 
S. 72 — Right of party. 

Rule 73 of the E. I. Ry. Traffic Code Part 2 shows 
that at the request of a consignee a Station Master is 
bound to re- weigh a consignment if from any cause 
whatever the consignee suspects that there may be 
under weight. The proposition holds true in case 
W'hen there is no risk-note, and cannot be applied 
generally to cases of risk-notes. AIR (Vol 16) 1929 
All 960 : 1929 A L J 1169 (DB). 

S. 72 — Right of party. 

The railway Company is not under legat obligation 
under all circumstances to reweigh the goods at the 
sweet will of the customer. AIR (Vol 16) 1929 Nag 
58 : 112 Ind Cas 653. 

20. Running train— Meaning of. 

S. 72 — The expression ‘‘running train” includes 

a train temporarily stopped at a signal between sta- 
tions. AIR (Vol 13) 1926 All 724 : 96 Ind Cas 785. 

S. 72 — The term “running train” must be con- 
strued in the ordinary sense of the expression as used 
by the public. A train is still a running train even 
though it stops when held up by a signal. 

The term does not signify that the train must 
actually be in motion. If the train is on its journey 
from one destination to another, that is, from junc- 
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tion to junction, it cannot be said that the train is 
not a running train simply because it stops either 
on the roadside station or at any place between the 
two roadside stations. AIK (Vol i3) 1926 Oudh 218 : 

1 Luck 106 : 13 O L J 404 : 29 O C 141 :30WN 
145 : 92 Ind Cas 603 (DB). 

S. 72 — A stop for a few minutes at the signal 

does not mean that the train ceased to be a running 
train. AIR (Vol 12) 1925 All 273: 47 All 136 : 6 LUA 
Civ 59 : 85 Ind Cas 474. 

S. 72 A “running train” means a train in mo- 
tion between stations. AlK (Vol 11) 1924 Lah 594 : 
6 L L J 237 : 79 Ind Cas 428. 

21. Rules. 

S. 72 — G. I. P. Railway Coaching Tariff Rules, 

Rr. 23, 24, 127 — Agreement to charge according to 
weight - Claim at destination to charge according to 
measure. 

Where, as the place of despatch, the Railway has 
agreed to charge by weight, it cannot, at the place ot 
destination, claim to charge by measurement. 4 hat 
is not a claim to re-weigh or to re-measure but a 
claim to measure lor the first time and to calculate 
in accordance with such measurement. AIR (\ ol -0) 
1933 Nag 135 : 29 NLR 306 : 144 Ind Cas 386. 

■S. 72 — Risk Note B- Carrying goods at owner s 
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— S. 72— Tariff Rules, R. 15 — Agreement to carry 
goods at certain rate — Levy of freight at different 
rate ut destination, legality of. 

Where a Railway Company agree under a Risk 
Note to carry certain goods at the owner s risk ;it a 
certain rate per maund, they are not entitled to 
charge from the consignor on the arrival ot the 
goods, freight at a different rate altogether. (19 >1) 
132 Ind Cas 336 : 1931 ALJ 367. 

.S. 72 — Under S. 54 (1)— Mode of packing— Test 


risk at lower rate — Right to demand higher rate at 
destination — Mistake of booking clerk, effect of — 
Tariff Rules, whether binding on consignor m the 

absence of notice. 

A consignment of planks was despached from S to 
A. The weight charged was 272 maunds which was 
the carrying capacity of the whole wagon. It appear- 
ed that according to the goods tariff for the defen- 
dant Railway planks were included under the 
classification. ‘Wrought timber’ for which there was 
only one class of rate at the company s risk at 4 
annas 8 pies per maund. The consignment was, how- 
ever, charged at the rate of 2 annas 9 pies, and 
despatched at owner’s risk. At A the company 
demanded freight at the rate of 4 annas 8 pies per 
maund on the ground that the booking clerk had 

made a mistake : . 

Held, (i) that though the booking clerk had made a 
mistake in charging at a lower rate than that men- 
tioned in the Tariff, the mistake was not one of mere 
classification and in the circumstances the Railway 
Company was bound by the rate of contract entered 
into on their behalf by their agent the booking clerk, 
and was not, therefore, entitled to demand any 
freight in excess of what had already been charged : 
(iii assuming that there had been a mistake m the 
reclassification of the goods, the company was not 
entitled to demand a higher rate in this particular 
case as the conditions of the contract printed on the 
back of the receipt had inadvertently omitted the 
words ‘reclassification’ which occur in R. lo ol the 
General Rules, 1926. 

It cannot be assumed that a consignor had know- 
ledge of the rate entered in tariffs issued by a Rail- 
way Company without reference to the Railway 
Board. In order to fix knowledge of the rate mention- 
ed therein, it must be shown that the attention ot 
the other contracting party was specifically drawn to 
it inasmuch as the question of notice is a question ot 
fact and not of law. AIR (Vol 19) 1932 1 A U 540 : 193- 
ALJ 526 : 54 All 557 : 138 Ind Cas 439 (DB). 

S. 72— Rules under — Ultra vires — Rule oppos- 

^Arulifframed by a Railway Administration that 
the Railway Administration is not accountable for 
any article unless they are booked and a receipt is 

given to the consignor is inconsistent with 1 

ways Act and is therefore, ultra vires. ^J^IY 1J 
1932 Cal 257 : 35 CWN 1242 : 137 Ind Cas 445. 


as to the \ alidity of Rules. 

No doubt the Railway Company is a common 
carrier and is bound to accept consignments lor des- 
patch; but if the consignments arc despatched at rail- 
way risk, it is entitled to take reasonable precautions 
to protect itself fiom Kiss. It is entitled to impose 
conditions by making rules under S. 54 (L) as regards 
the form of packing as a condition precedent to the 
acceptance of goods by it for carriage at its own nsk 
as a common carrier. 

The proper test for determining as to whether a 
particular rule made by a Railway Administration is 
or is not valid, is to see whether that rule framed is a 
reasonable one and is not inconsistent with the Rail- 
ways Act. The lact that another mode of packing is 
as secure as the one enjoined by a rule framed by the 
Railway Administration is irrelevant for the Purpose 
of determining the validity ot that rule. AIR (\ ol 14) 
1927 All 400 : 100 Ind Cas 571. 


S. 72 N. W. Railway Rules, Ch. 1, R- 22. 

Rule 6 ol the risk-note which is an abridged read- 
ing of R. 22 ol Ch. 1 of the Noth- Western Railway 
General Rules, does not authorize the Rai ! 'w^t® 
alter contract between the parties. AIR (Vol 13/ 1920 
Lah 631 : 7 Lah 412 : 27 BLR 602 : 96 Ind Cas 904 
(DB). 

S. 72 — Rule 34- A under the Act — Non-compH- 

an pfa?ntiff sued the G. I. P. Railway Co., for the 
value of the goods which consisted of goatskins con- 
signed by him at Ahmednagar for despatch to Poona. 
The noting of “contents unknown” was not properly 
done and instead of the bags containing the goat- 
skins some other consignment of 9 hags containing 
sheep skins reached Poona. These 9 hags were offer- 
ed to the plaintiff, but he naturally declined to 
accept them. Ultimately the Railway Co sold these 
9 bags containing sheep-skins and realised Rs. 140. 

Held, that R. 34-A could not help the defendant 
in the present case because if the sender does not 
comply with the rule, the consignment will be book- 
ed as “contents unknown,” and the Railway will not 
be responsible for the number, condition and descrip- 
tion or contents of such consignment but as contents 
unknown” was not properly done the Railway is 
responsible for the loss. AIR (Vol 12) 1925 Bom 190 : 
88 Ind Cas 68 (DB). 

S. 72— Under S. 47— Delivery to railway servant. 

A Railway Company cannot enact, by means ol a 
rule, that although as a matter of fact goods have 
been delivered to a duly authorised servant ot the 
administration to he carried by the railway never- 
theless the Court shall not deem the goods to have 
been so delivered unless and until the railway servant 
in question has performed a particular Act, lor ex- 
ample, granted tbe .ail way receipt. No such rule 
controlling or limiting the liability under S / 2 , being 
inconsistent therewith, is of any effeet. AIR (Vo 9) 

1922 All 9 : 20 ALJ 31 : 44 All 218 : 65 Ind Cas 109 
(FB). 

S. 72— Effect of breach of sale rules. 

A sale contrary to rules is a nullity and r th T e ^onsig- 
nee is entitled to damages. (1912) 15 C L J 211 : 16 
CWN 356 : 13 Ind Cas 509 (DB). 


499 


RAILWAYS ACT (9 of 1890), S. 72—22. Theft and robbery 


22. Theft and robbery. 

S. 72 — Theft of consignment — Evidence of ser- 
vants and guard — Evidence of guard not submitted 
-r— Presumption. 

When the consignment is stolen from a Railway 
train, in a suit by the consignor, it is the duty of the 
Railway Administration to give the evidence of those 
of the Railway servants who were responsible tor the 
care ot the consignment at the stations between 
which the incident took place and during the inter- 
vening journey. But held, that while the defendant, 
by his tailure to submit the evidence of the guard in 
charge ot the train is, in breach of his contractual 
obligation to give the evidence necessary lor disclo- 
sure ot how the consignment was dealt with, the 
failure to submit his evidence in tne circumstances of 
the case entitled the Court to presume in terms of 
S. 114 g), Evidence Act, that the guard’s evidence, 
if produced would be unfavourable to the defendant 
and that, in consequence, misconduct by complicity 
in the theft of some servant or servants of the respon- 
dent may be fairly inferred from the defendant’s 
evidence. AIR ( ol 24) 1937 PC 152 : 3 BR 461 : 41 
CWN 837 : 4b L W 180 : ILK (1937) Bom 375 : 3L 
SLR 328 : 39 Bom LR 946 : 1937 MWN 904 : 1937 
OWN 1045 : 18 PL T 767 : (L937) 2 MLJ 689 : 1937 
ALJ 1117 ; 1937 A W R 1159 : 64 1 A 176 : 168 lad 
Cas 1. 

S. 72 — Risk* Nole II — Wilful neglect— Loss of 

goods at station — Inference as to theft or wilful 
neglect of servants of Railway Company — Liability 
for compensation. 

A consignment of cloth was sent under Risk Note 
H from A to B. There was proof to show that the 
goods reached Station C and that the hale was in the 
goods wagon at half-an-hour before the train left C, 
but when the train reached the next-stopping station, 
the hale was found to he missing. In a suit by the 
consignee against the Railway » Co., for compensa- 
tion : 

Held, that the circumstances led to an inference 
that the loss of the hale was due to theft by servants 
of the company or by strangers with the connivance 
and knowledge of the Railway servants or that the 
loss was by reason of wilful neglect of company’s 
servants and consequently, compensation was re- 
coverable. A 1 R (Vol 19) 1932 Mad 545 : 62 M L J 
573 : 1932 MWN 506 : 35 L W 687 : 137 Ind Cas 
884 (D B). 

S. 72 — Theft from running train. 

Where there is a pilferage while the goods covered 
by risk note form B are in transit and there have been 
frequent stoppages at intervening stations, the rail- 
way company is not obliged to show how the theft 
took place and at what particular place. AIR 
(Vol 17) 1930 Bom 129 : 31 Bom L R 1426 : 54 Bom 
105 (D B). 

S. 72 — The terms theft and robbery as used in 

the risk notes are not synonymous : A I R 1922 Bom 
256, Diss. from : A I R (Vol 17) 1930 Lah 37 : 11 Lah 
158 : 31 P L R 419 : 123 Ind Cas 845 (D B). 

S. 72 — Where it appears from evidence produc- 
ed in the case that thefts from running trains were 
frequent in the section through which the particular 
waggon in question passed at night, and in spite of 
such thefts precaution to prevent such theft was not 
taken by the railway authorities, the Railway Com- 
pany is bound to compensate the consignor for the 
consignments stolen while in transit 1 A I R (Vol 17) 
1930 Nag 239 : 123 Ind Cas 480. 

S. 72 — The terms “robbery” and “theft” are not 

synonymous. “Robbery” has been used in the sense 
in which that word has been used in the Penal Code. 
A I R (Vol 15) 1928 Cal 498 : 48 C L J 32 : 111 Ind 
Cas 792 (D B). 
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— — S. 72 — When the Railway Company knew that 
there were frequent thefts between certain stations, 
its continuing sending goods in unlocked waggons 
amounts to wilful neglect : A I R (Vol 15) 1928 Nag 
73 : 23 N L R 180 : 105 Ind Cas 843. 

S. 72 — Sufficiency of proof. 

A Railway Company who accept goods for carriage 
in accordance with Risk-note Form B cannot success- 
fully plead that there was a robbery from a running 
train merely by giving proof of the fact that the 
goods were on the train at one particular statioa 
in a sealed van, and subsequently at a later statioi 
were missing from the van, the evidence of the theft 
being provided by the fact that the seals were broken. 

A l K (Vol 15) 1928 Nag 73 : 23 N L R 180 : 105 Ind 
Cas 843. 

-S. 72 — The expression “robbery from a running 

train” does not include a furtive theft : AIR (Vol 14) 
1927 All 751: 101 Ind Cas 536 (DB). 

S. 72 — If a railway company chooses merely ta 

seal waggons, the position may come to this that if 
there are repeated thefts and the sealing proved by 
those thefts to be inadequate, continuance of that 
inadequate method may show a neglect on the part 
of railway amounting to a wilful and determined 
neglect not to avail themselves of any other measures 
that may he open. A 1 R (Vol 14) 1927 All 751 : 101 
Ind Cas 536 (D B). 

S. 72 — The term “robbery” in the risk note 

includes theft from running train. AIR (Vol 14) 
1927 Nag 34 : 97 Ind Cas 940. 

S. 72 — 1 he term “robbery” in the Risk Note 

does not mean the same as the term “theft,” but it 
implies intimidation, force or violence in abstracting 
the goods : (39 All 418; A I R 1923 All 79 and A I R 
1924 All 621, Diss. from.) A I II (Vol 14) 1927 Pat 9 : 
6 Pat 163 •. 1926 P H C C 305 : 8 P L T 147 : 97 Ind 
Cas 714 (D B). 

S. 72 — As an abstract proposition it is impossible 

to lay down that a mere failure properly to secure 
wagons always amounts to wilful neglect, or that 
the mere sealing of the wagon necessarily excludes 
wilful neglect. Every case must depend on its 
circumstances. The absence of any device to shut 
out thieves is a circumstance which the Court is 
entitled to take into account. It is for the Courts 
which have to find facts to hold whether the absence 
of precautions under the circumstances of that parti- 
cular case amounted in their opinion to wilful neglect 
on the part of the railway administration. The 
frequency of thefts that had taken place, and the 
steps or absence of steps to prevent them, are matters 
which can be legitimately taken into consideration. 

If after taking all such matters into consideration a 
finding is recorded by a Court, which is the final 
Court, for finding of facts, that finding, unless vitiat- 
ed by some other circumstances, would have to be 
accepted. But when in arriving at that finding the 
Court is labouring under some misconception oi the 
law that finding cannot be final. (Case law discussed.) 
A I R (Vol 13) 1920 All 394 : 48 All 760 : 90 Ind Cas 
1040. 

S. 72 — Quantum of proof. 

Per Sulaiman J. — There is no justification for 
holding that the word “robbery” in Risk-note B 
means simple theft, without implying any idea «f 
force or fear : 

Per Boys J. — term “robbery” is used in Risk- 
note Form B is used in the sense in which it is used 
in the Penal Code and does not include mere theft. 

Per Ashworth J. — “Robbery” mean9 what 
“robbery” is defined to mean in the Penal Code: even 
if this is not correct it must mean something more 
than mere theft by stealth from a train, running or 
otherwise. 
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Per Walsh J. — The word “robbery” when used in 
the expression “robbery from a running train” need 
not be interpreted with reference to the definition of 
robbery” contained in the Penal Code; the word 
■’robbery” covers all acts of theft committed by tres- 
passers upon premises which they have entered by 
force. 

Per Mukherji J. — The word “robbery” in Risk- 
note Form B has been used in almost the same sense 
as the word “theft” and not in the highly technical 
sense. 

Per Full Bench. — A railway company who accepts 
goods for carriage in accordance with Risk-note 
Form B cannot successfully plead that there was a 
robbery from a running train merely by giving proof 
of the fact that the goods were on the train at one 
particular station in a sealed van and subsequently 
at a later station were missing from the van, the 
evidence of a theft being provided by the tact that 
the seals were broken. (A l R 1923 All 79; 39 All 418 
overruled.) A 1 1\ (Vol 13) 1926 All 369 : 24 A L J 
825 : 96 Ind Cas 1039 (F B). 

.S. 72 — Delay in taking effective measures of 


prevention — Inquiry as to loss. 

In a suit tor damages for non-delivery of goods 
entrusted to Railway Company ior carriage the 
proved facts were : the bales in question were lost by 
running thefts; there was a regular epidemic of 
running train thefts on the section, on which the 
goods were carried, from the year 1917 upto the year 
1921 when the precautions taken by the defendant 
company proved effective and reduced the number of 
thefts by at least half; the precautions of fixing locks 
on the doors of goods waggons and providing armed 
police guards for goods train were introduced in 1921; 
the guards in charge of the trains saw bales lying on 
line and also robbers while leaving the station, but 
did not report the matter to the police and station 
ma>ter also did not inform the police of the theft. 

Held, that the loss occasioned by the thefts in 
question was due to the wilful default or neglect of 
the Railway administration, as also of its servants. 
The long inaction and the delayed introduction o 
more effective measures is the best proof of wilful 
neglect on the part of the Railway Administration. 

The introduction of the other precautions of 
running loaded trains by day and locking the doors 
and sealing them was delayed unduly by me adminis- 
tration, and this delay was unjustifiable under the 
circumstances. Coupled with these circumstances 
was the failure to provide for a prompt machinery tor 
starting investigation speedily, and above all was the 
total abstention from making search for the goods 
lost. All these acts of commission and omission on 
the part of the Railway Administration and its 
servants completely destroyed 'he protection afforded 
by the risk notes. AIR (Vol 13) 192b Nag 3 )9 : 9 
N L J ill : 97 Ind Cas 195. 

S. 72 - The Company cannot be held guilty of 

wilful neglect by not putting on padlocks immediate- 
ly oa hearing that thefts are frequent between two 
railway stations on running trains. AIR (Vol 13) 
1926 Oudh 468 : 94 Ind Cas 644. 

g- 72 — The word ‘robbery’ in Risk-note B is not 

to be construed as synonymous with theft without 
violence. A I R (Vol 13) 1926 Oudh 213 : 1 Luck 
100 : 13 O L J 404 : 29 O C 141 : 3 O W N 14o : 92 
Ind Cas 603 (D B). 

S. 72 — Wilful neglect of Railway servants. 

The exception purports to protect the Railway 
administration from liability for loss by fire or by 
robbery from a running train though such 
robbery has been caused or made possible by wiltul 
neglect of the servants of Railway Administration. 
•AIR (Vol 13) 1926 Sind 9 : 20 S L R 24o : 91 Ind 
Cas 145. 


■S. 72 — The expression “robbery” in the proviso 
appearing in the Risk-note Form B is synonymous 
with the word “thelt” which appears in the earlier 
portion of the Risk-note. A l R (Vol 12) 1925 Lah 
515 : 6 Lah 305 : 26 P L R 200: 87 Ind Cas 592 (OB). 

S. 72 — “Robbery” in Form B includes thelt. 

A I R (Vol 12) 1925 Mad 745 : 21 M L W 728 : 1925 
M W N 186 : 48 M L ] 400 : 87 Ind Cas 79. 

S. 72 — Where goods consigned under Bisk-note 

B are lost through theft from a running train, the 
Company is not liable. The probable conclusion is 
that the theft was not committed by the Company’s 
servants or through their negligence. A 1 R (Vol 12) 
1925 Oudh 595 : 85 Ind Cas 815. 

S. 72 — Wilful neglect. 

As used in risk note B, the word “robbery” is 
synonymous with “theft”. Where the plaintiff de- 
pends lor his cause of action for loss on willul neglect 
on the part of either the Railway administration or 
any of its servants, he cannot succeed if it is shown 
that the loss ol goods was due to theft from a running 
train. A 1 R (Vol 11) 1924 All 621 : 5 L R A Civ 575 : 
46 All 837 : 82 Ind Cas 313 (D B). 

S. 72 — The word “robbery” as used in risk-note 

form B is really synonymous with theft. AIR (Vol 10) 
1923 All 79 : 45 All 56 : 70 Ind Cas 854. 

— S. 72— Test o'f. 

To absolve a railway company from liability for 
loss of a consignment due to the looting by the rail- 
way servants on strike, it must be proved whether, 
the strike being regarded as an unforeseen event, the 
railway Administration took as much care ol the con- 
signment or rather the lost part of the consignment 
as a man of ordinary prudence would, under similar 
circumstances, take ot it. AIR (Vol 10) 1923 Cal 491: 
43 C L J 37 : 32 C VV N 805 : 112 Ind Cas 303 'DB). 

S. 72 — If nothing more can be proved except that 

there was a theft in a running train, then the compa- 
nies by the Risk-Note Form B are protected. AIR 
(Vol 9) 1922 Bom 250 : 24 Bom L R 787 : 68 l»d Cas 

534 (DB). 

23. Validity of form. 

S. 72 (2) — Person delivering the goods — Who is 

— Consignor— Liability of. 

Person signing the consignment note at the time ol 
the delivery of the goods to the Railway Company is 
the person, who delivers the goods. The Railway is 
not concerned with the ownership of the goods. 

A consignor is bound not only by the siguature of 
himself or his agent on the contract, but also by the 
signature of the person, who delivers the goods to 
the Railway Company whether that person had au- 
thority to sign or not. The contract may be signed 
by person delivering for carriage and such a person 
has not merely such authority, to bind the sender as 
naturally arises from his position of agent, but nn ab- 
solute statutory authority to bind him. He has autho- 
rity to sign any form of contract. AIR (Vol 17) 1930 
Cal 815 : 52 C L J 235 : 35 C W N 133 (DB). 

S. 72 The Governor-General in Council in pres- 
cribing the form has no power to limit or alter the 
application of cl. (a), sub-s. (2), which implies that 
either the sender or the deliverer to the railw ay ad- 
ministration of the goods can sign such a risk- note. 
The Governor-General in Council has power to draw 
up a form within those limits which will be valid. A 
risk-note form making provision for the /‘gn-'ture ot 
the sender only is not valid. AIR (Vol 15) 1928 Nag 
264 : 109 Ind Cas 579. 

S- 72— Obligation beyond the Act. 

There is no obligation on the railway company ex- 
pressed in the Act to carry any particular class ot 
goods at any particular rate, and it would be quite 
beyond the powers of.the Governor-General in Coun- 
cil to impose by means of a recital in a form tor the 
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purpose of S. 72 an obligation which is not contained 
in the Act itself. AIR (Vol 14) 1927 Bom 468 : 29 
Bom L R 944 : 104 Ind Cas 773. 

24. Who can sue. 

S. 72— Right of suit by consignor for damages 

on non-delivery of goods to consignee. 

A consignor of goods which has not been either 
delivered to the consignee or returned to the consig- 
nor who sues for damages for the loss suffered by 
him cannot be non-suited on the ground that a con- 
signee of goods alone can sue for such loss unless the 
consignor had failed to prove that he was the owner 
ol the goods and that the property in the goods had 
not passed to the consignee. Nor could this issue be 
decided in limine without taking evidence. AIR (Vol 
3 / ) 1950 All 89 : 1949 A L J 412 : 1949 A W R 465. 

S. 72— Railway Company — Suit against, for da- 
mages — Endorsee of railway receipt can sue. 

A railway receipt is a mercantile document of title 
and an endorsee thereof has sulficient interest in the 
goods covered by it to maintain an action for dama- 
ges against the Railway Company who issued it. AIR 
(Vol 33) 1946 Nag 169 : 1LR (1946) Nag 64 : 1946 N 
L J 191 . 

S. 72 — Non-delivery — Suit for damages — Who 

can sue — Person placing order through agent held 
entitled to sue. 

Plaintiff placed an order for cloth through the 
agent of a mill. The mill sent the cloth by railway. 
The railway receipt was issued in the name of a 
bank. The bank endorsed the receipt in favour of the 
agent who in his turn endorsed it in favour of the 
laintiff. The plaintiff paid the price of the cloth on 
is receiving the railway receipt : 

Held that plaintiff was the real purchaser of the 
cloth and could sue the railway for damages for non- 
delivery. It was wrong to treat hirn merely as the 
servant or agent of the mill agent. AIR (Vol 33) 1946 
Nag 169 : ILR (1946) Nag 64 : 1946 NLJ 21 : 222 
Ind Cas 191. 

S. 72— Consignee or the endorsee of railway re- 
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ceipt can sue for non-delivery of goods. 

Where the goods delivered to the Railway Com- 
pany for consignment are lost, the right to sue for 
non-delivery of the goods vests either in the consig- 
nee or in the person to whom the railway receipt has 
been endorsed. AIR (Vol 32) 1945 Pat 387. 


S. 72 — Endorsee of Railway receipt, suit by. 


A person who is the endorsee of a railway receipt 
can maintain a suit against the Railway Company. 
AIR (Vol 31) 1944 Nag 362 : ILR (1944) Nag 612 : 
1944 NLJ 353. 

S. 72 — Title of the consignor can be conveyed to 

another person by an endorsement on the railway 
receipt. The endorsee of such a receipt has sufficient 
interest in the goods covered by it, to maintain an 
action for damages against the Railway Company, 
the carrier of the goods. AIR (Vol 11) 1924 All 574 : 
22 A L J 663 : 5 L R A Civ 433 : 46 All 691 : 82 Ind 
Cas 351. 

S. 72 — Consignee. 

Consignee alone can sue for loss caused by the non- 
delivery of the goods after goods have been delivered 
to Railway company for consignment. AIR (Vol 11) 
1924 Mad 517 : 73 Ind Cas 537. 

S. 72 — The ordinary law as to the performance 

of contracts to be found in Ss. 51 ana 52 of the 
Contract Act applies where the Railway makes a 
special contract contrary to Risk-note. The individual 
with whom the contract is made can take advantage 
of the contract. AIR (Vol 11) 1924 Pat 39 : 77 Ind 
Cas 260 : 1 Pat L R 336. 

S. 72 — Liability of Company for shortage of 

goods — Rights of consignee. 
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A risk note in form A is simply-an indemnity bond 
by the sender for the Company. It cannot in itself 
afreet the rights of the consignee who is entitled to 
receive the consignments as ordered by him and to 
claim compensation in the event of the consignment 
suffering loss or damage. Rights of the consignee 
considered. AIR (Vol 2) 1915 All 155 : 13 A L J 417 : 
29 Ind Cas 207. 

25. Who can be sued. i 

S. 72— Frame of suit. 

A suit for compensation for damage done to goods 
on the Railway of the defendant company is not 
maintainable against the Agent of the Company. 

Sections 140 and 141 of the Indian Railways Act 
merely set forth the manner in which notices may be 
served on a Railway Administration. Order 29 of the 
Civil P. C. deals with the subscription and verifica- 
tion of pleadings in suits by or against a Corporation 
and with service on Corporation. They say nothing 
about the manner in which the suit itself is to be 
framed. AIR (Vol 8) 1921 Pat 485 : 64 Ind Cas 125 : 

2 P L T 679. | 

S. 72— Contract to send goods to a certain station 

— Sender asking Station Master of some other station 
to wire to the Station Master of the previously 
arranged place of destination to Send it to the latter 
place — No contract with Company — Company not 
liable— See (1903) 4 Bom L R 890: 27 Bom 126(129). 

7 S. 72 — Consignment — Consignor’s agent chang- 

ing the condition in which the consignment was 
originally agreed to be sent— Consignee ignorant of 
the changed condition and refusing to take delivery 
of the consignment as his— Right of suit. 

Where plaintiff’s agent consigned goods (cocoanuts) 
in bags to plainttff’s address and afterwards removed 
the bags and loaded them loose in a wagon, but the 
description in the Railway receipt and label on the 
waggon as “bags” were not changed and the con- 
signee refused to take delivery otherwise than in 
bags and sued the Railway Company for damages lor 
non-delivery. 

Held (l) that the contract of the Company not 
being with plaintiff, but with his agent, his right of 
suit if any was against the agent who had himself 
modified the contract by his action and not against 
the Company (1903) 5 Bom L R 953 (956) (DB). 

-S. 72 — Division of consignment while en route — 

Delivery of original consignee —Company’s liability* 

Where consignor requested the Railway Company 
to direct the consignment to a place different from 
the original place of destination so that it may be 
delivered to the plaintiff, a person different from the 
original consignee, and the Railway Company under- 
took to do the same, but by a mistake of the Station 
Master at the'place to which the goods were origin- 
ally assigned, the goods were delivered over to the 
original consignee and the plaintiff sued the Railway 
Company for damages : J 

Held (1) that the Railway Company was liable in 
damages; the case was a simple case of breach ot 
contract. The defendant Company contracted to 
carry the goods and deliver them at the altered place 
of consignment and failed to give such delivery to 
the plaintiff. (2) That the liability of the Company 
was not affected by the fact that the Station Master j 
acted wrongly in disregarding the instructions which j 
he received from the starting station. (1903) 5 Bom 
L R 531 (532) : 27 Bom 597 (DB). 

26. Wilful neglect. ^ 

See also N. 4. 

(a) General. 

(b) Proof of. 

(c) What amounts to. 

(a) General. 

S. 72— Risk Note B— Wilful neglect — Question 

of fact — Omission to lock wagon, whether wilful 
neglect. 
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neglect on the part ol the railway company. AIR (Vol 
15) 1923 Lah 337 : 111 Ind Cas 523 : 10 Lah 320 (DB). 

.S. 72— “Wilful neglect” is not a concrete fact 

■ 11 la. f 1 l.l 
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The question of wilful neglect on the part of a 
Railway Administration is one to be determined in 
the light of the circumstances ol each case. 

It cannot be laid clown as a hard and fast rule that 
the mere fact that the wagon was s aled and not 
locked constitutes wilful neglect within the meaning 
of Risk Note B. AIR (Vol 13) 1031 Lah 627 (2) : 132 
Ind Cas 664 (DB). 

S. 72 -The mere fact that the waggons are locked 

on one side only and on the other side seals were 
used does not justify an inference of law that there 
was wilful neglect. AIR (Vol 17) 1930 Pat 2S3 : 1-4 
Ind Cas 833 : 11 P L T 161 (DB). 

S. 72— The expression “wilful neglect” means 

that the act was done deliberately and intentionally 
and not by accident or inadvertence so that the mind 
of the person who does the act goes with it. AIR 
(Vol 17) 1930 Pat 283 : 124 Ind Cas 333 : 11 P L r 
161 (DB). 

S. 72 — The expression “wilful neglect” means 

that the “act” is done deliberately and intentionally 
and not hy accident or inadvertence so that the mind 
of the person who does the act goes with it. All\ 
(Vol 16) 1929 Lah 551 : 111 Iiul Cas 795 : 10 Lah 
261: 30 P L R 671 (DB). 

S 72— The expression “wilful neglect” means 

that the act is done deliberately and intentionally 
and not by accident or inadvertence, but so that the 
mind of the person who does the act goes with it. 

Where goods consigned under risk-note II were 
lying on platform awaiting transport and there they 
caught fire and it was found that the means ot ex- 
tinguishing fire were not as they ought to be in the 
case of a large cotton exporting station that one 
hydrant was certainly not working and the water 
was not at sufficient pressure. 

Held: that this was neglect, but not wilful neglect 
within the meaning of risk-note form H. so that the 
company should be made liable merely on this ac- 

count. AIR (Vol 15) 1928 P C 24 : 107 Ind Cas 124 : 
52 Rom 109 : 55 I A 67 : 47 C L I 214 : 30 Bom L R 
275 • 9 P L T 171 :50WN 219 : 32 C W N 544. 27 
M L W 667 : 26 A L J 545 : 1928 M W N 938 : 54 

ML J 167. 

S 72— When the plaintiff has proved no delivery 

the burden of proving that sufficient care and precau- 
tion were taken by the railway company against loss 
or theft of consignment which is not delivered and 
that the loss was not caused by wilful negligence on 
the part of the company or its servants is on the 
railway company under Ss. 160, 151 and 152, Con- 
tract Act and S. 76. Railways Act This burden of 
proof is not shifted by the fact that the Pontiff 
signed Risk-note B. AIR (Vol 15) All 103 . 108 
Ind Cas 691 : 50 All 246 : 25 A L J 996 (DB). 

S. 72— “Wilful neglect” means that the act is 

done deliberately and intentionally and not >y 
accident oi inadvertence, but so, that the mind 
person who does the act goes with it. AIR ( ' 

1928 Cal 697 : 112 Ind Cas 197 : 47 C L J Oil (DB ( . 

S. 72— C. P. Code, S. 100. . f 

“Wilful neglect” is a matter of inference from 
(acts proved and the question whether the tacts 
established amount to “wilful neglect is a ques i i 

of law. AIR l Vol 25) 1923 Lah 837: 111 Ind Cas 5-3. 
10 Lah 329 (DB). 

S. 72— Failure to lock waggons. 

. Where it is not proved that the practice of sealing 
waggons in vogue had been an inadequate sateuuara 
Or that a system of locking waggons was known to 
he a necessary precaution in the case ot a <• 
travelling over a long distance and yet w £ s 
berately and intentionally not adopted by , * 

Ways, the mere fact that the waggons were on y 
sealed add not locked does not amount to wiiiui 


— fc./ , • — . ■ * * * ** — • 

which can be proved by direct evidence but is a 
matter of inference. The finding in a case is based on 
certain facts and the question for determination is 
whether those facts are sufficient to establish “wilful 
negligence” in law. AIR (Vol 15) 192S Lah 774 : 112 
Ind Cas 736 : 10 Lah 360 : 30 P L R 541 (DB). 

S. 72— A person is said to be guilty of wilful 

neglect when he intentionally and of set purpose 
does some thing which ought either to be done in a 
different manner or not at all, or omits to do some- 
thing which ought to be done AIR (Vol 15) 1928 Lah 
837 : 111 Ind Cas 523 : 10 Lah 329 (DB). 

S. 72 — The term “wilful neglect” implies an 

intentional and purposeful omission to do a certain 
act. It is an even more extreme term than gross and 
culpable negligence and implies that an individual 
deliberately retrains with his eyes open from doing 
an act or taking a step which it is his duty to take. 
AIR (Vol 14) 1927 Nag 34 : 97 Ind Cas 940. 

S. 72 — Failure to explain non delivery — Pre- 
sumption. 

When it is established that waggons containing 
consignments were despatched from a certain station 
but did never reach their destination, and the rail- 
way company refuse to vouchsafe any sort of expla- 
nation as to the non-delivery, the only conclusion 
which the Court can reasonably form is that the loss 
has been due to their wilful neglect. AIR l Vol 14) 
1927 Oudh 355 : 1 L C 327 : 104 Ind Cas 723 iDB). 

S. 72 Communication between Guard and 

Driver— Facilities for. 

Where a guard at the rear of a train is utterly 
unable to communicate with the driver or any one, 
or to do anything effective in the event of his observ- 
ing anything wrong with the train in front of him. 
it is a miserable condition of affairs and there is 
wilful negligence on the part of the Railway Com- 
pany in not providing him with better facilities and 
owners of goods on the train with better safeguards. 

Where a train was in motion and the guard 
observed that goods were dropping down from the 
waggons but he did not stop or try to stop the train 
but allowed the train to run on : 

Held, that there was wilful neglect on his part and 
consequently the Railway Company was liable. AIR 
(Vol 14) 1927 Pat 9 : 1926 P H C C 305 : 6 Pat 168 : 
8 P L T 147 : 97 Ind Cas 714 (DB). 

S. 72 — “Neglect” means the omission to per- 
form a duty and implies that a man does something 
which ought either to be done in a different manner 
or not at all or that he omits to do something which 
ought to he done. But wilful neglect goes far beyond 
this and implies that the party knew that he should 
do a particular act and that he deliberately abstain- 
ed irom doing it. There may be cases where neglect 
may be deliberate and yet not wilful, as for instance, 
when the act is not that of a free agent. Apart from 
such cases it may be said that every omission is wilful 
because everyone must be presumed to have intend- 
ed the ordinary consequence of his act. But the mere 
presumption of law for the purpose of fixing res- 
ponsibility is not sufficient. AIR (Vol 13) 1926 Pat 
165 : 7 P L T 140 : 1925 P II C C 333 : 90 Ind Cas 

790 (DB). 

S 72— Risk-note Form B. 

What is negligence or the requisite absence of care 
in any particular case must depend on the cir- 
custances of that case. Every such absence of care 
does not render the Railway company liable. But 
only when the delinquent knew what the conse- 
quences would be or could if he had not been reck- 
lessly indifferent, have known them, the Railway 
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Company are liable. The line of demarcation may 
not in certain cases be distinct but it is appreciable. 
Case law discussed. AIR (Vol 13) 1926 Sind 9 : 20 
S L R 245 : 91 lnd Cas 145. 

S. 73 — Doors of waggon getting opened during 

Journey - Duty to close. 

Negligence is not a positive but a negative word. 
It is really the absence of such care as it was the 
duty of the consignee to use. A bailee is only to use 
the or linary care of a mao. and so the absence of it 
is called gross negligence. Gross is a word of descrip- 
tion. and not a definition. “Wilful” implies nothing 
blameable, but merely that the person of whose 
action the expression is used, is a free agent, and 
that what has been done arises from the spontaneous 
action of his will. 

When the train got in motion at a certain station 
the guard noticed the doors of two waggons in one of 
which the goods in question had been kept, open. 
But the train was not stopped. But the matter was 
attended to at the next station. The occurrence was 
in day time. There was nothing wrong with the 
waggons till the train left the station af'er leaving 
which, the doors of the two waggons were observed 
to be open : 

Held, that there was neglect of the guard in not 
stopping the train and that the company were liable. 
AIR v Vol 12) 1925 Mad 745 : 21 M L W 728 : 1925 
M W N 186 : 48 M L J 400 : 87 lnd Cas 79. 

S. 72 — Where goods consigned for carriage 

under Risk Note Form B are lost when the wagon 
containing them is standing at the platform of a 
station the loss must be held to be due either to the 
wilful neglect of the railway servants or to theft by 
one of them AIR (Vol 12) 1925 Oudh 525 : 27 O C 
331 : 85 lnd Cas 338. 

S. 72— Wilful neglect on the part of a Railway 

Company or its servants is not established merely by 
the fact that the Company alleged that the wagon 
wherein the goods were being carried was broken 
into by thieves. AIR (Vol 12) 1925 Pat 304:78 lnd 
Cas 479. 

S 72 — Failure to lock the Waggon and to keep 

Watch. 

Where the waggon containing the lost Ghee was 
sealed, but not locked and there was a halt of several 
hours at one station during the 1 .tter part of the 
night and there were no chaukidars keeping watch 
on the train during the halt. 

Held, that the loss wa> due to the wilful neglect 
of the Railway. AIR (Vol 11) 1924 Lah 594 : 6 L L J 
237 : 79 lnd Cas 428. 

S. 72 — Risk-note form B — Damage to package. 

When all the bags do arrive and none of the hags 
are missinu the company cannot be held liable even 
though it be found that the ha s had been damaged 
owing to the wilful neglect of the Railway company. 
AIR (Vol 11) 1924 All 605 : 5 L R A Civ 586 : 80 lnd 
Cas 737 (DB). 

(b* Proof of. 

S. 72 - What is — Burden of proof. 

Where goods consigned at the owners’s risk under 
Risk Note Form H to Railway Company are shown 
to have b en properly directed hut not delivered to 
the consignee, the burden is upon the person who 
sues the Railway Company to prove that there was 
wilful neelect on the part of the Railway Adminis- 
tration or its servants. 

The words ‘wilful neglect,’ when applied to such 
circumstances, will include reckless carelessness and 
carry with them some element of intention or at 
least of a conscious disregard o r duty. AIR (Vol 19) 
1932 Mad 545 : 62 M I. I 573 : 1932 M W N 506:35 
L W 687 : 137 lnd Cas 884 (DB). 


S. 72 — The question of whether wilful neglect 

has been proved, if there was evidence before the 
Court from which wilful neglect could be iuferred> 
is a question of fact. AIR (Vol 17) 1930 Pat 559 (DB). 

S. 72 — The question whether there is any evi*- 

dence of wilful neglect is a question of law but 
where a lower appellate Court considers all the facts 
and circumstances in the case and comes to a con- 
clusion as a fact that there has been no wilful 
neglect, the High Court cannot interfere with that 
finding in a second appeal. AIR (Vol 17) 1930 Pat 
283 : 11 P L T 161 : 124 lnd Cas 833 (DB). 

S. 72 — A person brought a suit against a rail- 
way company for damages. Some of the packages of 
sugar consigned to him under two Risk notes in 
form B were lost. The waggon in which the bags 
were loaded had no lock on it at all but a tin shackle 
had been put on it w hich could be broken by any 
instrument. There had been many thefts on the line 
and it was followed that the theft did not take place 
on the running train. 

Held, that there was sufficient legal evidence to 
support finding of wilful neglect and it being a find- 
ing of fact was binding in second appeal and that 
the person was entitled to damages as complete 
packages were lost. AIR (Vol 16) 1929 All 749 (DB). 

S. 72 - Onus. 

Before a person who has consigned his goods under 
Risk-note B, is entitled to maintain an action for 
damages for loss of his goods, he must definitely 
prove that the loss was caused by reason of the wilful 
neglect of the Railway Administration or its servants. 
AIR (Vol 15) 1928 Lah 299 : 29 P L R 633 : 106 lnd 
Cas 226. 

S. 72 — Onus. 

In cases of thefts in trains where wilful neglect is 
alleged on the part of the Railway Company it is for 
the Railway Company to prove that it had taken 
sufficient precautions to prevent or avert the conse- 
quences of such neglect. AIR (Vol 15) 1928 Nag 73 t 
23 N L R 180 : 105 lnd Cas 843. 

S. 72 — Onus. 

In cases concerning risk-note the burden lies on 
the consignor to prove that there was willul neglect 
by the Railway ComDany or its servants or theft by 
its servants. AIR (Vol 14) 1927 Nag 34 : 97 Ina 
Cas 940. 

S. 72 — Where when the waggon in which the 

goods were sent passed through a station it was 
found that the seal was broken on one side and 
notwithstanding this the waggon was allowed to 
proceed. 

Held, that this is no evidence that the loss was due 
to wilful neglect without proof that the goods were 
still in the waggon after the seal was found to be 
broken. AIR (Vol 14) 1927 Pat 22 : 97 lnd CaS 
452 (DB). 

S. 72 — Onus. 

A person is said to be guilty of wilful neglect when 
he intentionally and of set purpose does something 
which ought either to he done in a different manner 
or not at all, or omits to do something which ought 
to he d me and the onus of proving wilful neglect lies 
upon a plaintiff suing a railway for compensation, for 
loss of goods consigned under a Risk-note. AIR (Vol 
13) 1926 Lah 614 : 94 I d Cas 173 (DB). 

S. 72 — Conduct of the company. 

The burden of proving wilful neglect by the Rail- 
way Administration or its servants initially lies on 
the plaintiff-consignor, but the plaintiff is entitled to 
ask the C ourt to infei it from the fact that steps 
taken by the Company to se« ure enods against loss 
or theft were inadequate. AIR (Vol 13) 1926 Oudh 
218:30 WN 145 : 1 Luck 106 : 13 O L J 404 : 29 
O C 141 : 92 lnd Cas 603 (DB). 
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1.72 — In a suit by consignor where goods are 
sent under Risk Note B admission of loss by Railway 
dispenses with proof of fact of loss hut does not 
relieve the plaintiff ot his burden of proving loss due 
to neglect of Railway Company. AIR (Vol 13) 1926 
Pat 190 : 7 P L T 90 : 1925 P H C C 311 : 90 hid 
Cas 687 (DB). 

S. 72 — Evidence of Ry. servants. 

There is always considerable difficulty almost 
amounting to impossibdity tor a consignor to prove 
wilful neglect or theft by the Company’s servants 
and the evidence afforded by the Company’s servants 
has always to be received in favour ol the consignor. 

The bales were loaded in wagon at V. When the 
train arrived at N, the seal of the wagon was found 
to be broken. A railway servant counted the bales 
and reported they were in order. A fresh seal was 
put ana it was found intact when the train arrived at 
a furt er station, viz. B, where the absence of the 
lost package was noted. 

Held : that it could not be presumed that the rail- 
way servant who counted the bales at N and found 
them alright had miscounted them and that it could 
■ot be held on the basis of such presumption that 
the goods had been lost while the train had been 
running, before its arrival at N. AIR (Vol 12) 1925 
Oudh 525 : 27 O C 331 : 85 Ind Cas 338. 

S. 72 — The Railway Company is protected by 

Risk-note Form B, even where the loss is due to their 
■egligence unless the loss is of a complete consign- 
ment or of one or more complete packages. AIR (Vol 
11) 1924 All 521 : 5 L R A Civ 385. 

S. 72 — The plaintiff was the consignee of 126 

bags which were loaded at Kidderpur station and 
were despatched to Cawnpore. The wagon admit- 
tedly arrived at Cawnpore and the seals on the wagon 
were found intact. As the Railway Company had 
many other wagons to unload, this wagon was put 
on a siding and remained there for two days when it 
was reported that the seals on one side of the wagon 
were broken. When the contents were checked it 
was discovered that six bags were missing. The 
plaintiff instituted the present suit to recover dama- 
ges lor the loss of the bags. It was found on evidence 
that the yard where the wagon was kept was a very 
Urge one and that its wall on the jungle side was 
br(ucen at several places at the time when the goods 
were stolen. 

Held, that though ordinarily the neglect or theft 
has to be proved by the plaintiff, in this case it has 
sufficiently been proved and therefore the Railway is 
liable. A I R (Vol 11) 1924 All 177 : 46 All 125 : 21 
A L J 896 : 4 L R A Civ 612 : 79 lnd Cas 341. 

S. 72 — Burden of proving neglect on the part of 

the company lies on th«* plaintiff. It ’is open to the 
company to say that the bale was lost by theft 
while the train was running in which case they are 
as a matter of course exempted from liability ; but 
the burden of proof on this point lies on the Railway 
Company. AIR (Vol 11) 1924 M id 567 : 34 M L T 
303 : 46 M L J 302 : 77 lnd Cas 511. 

S. 72 — Duty of the company to examine its 

servants. 

If the plaintiffs have signed the R'sk-note B in 
Order to recover, the plaintiffs have to prove that the 
loss was due to theft by or to the wilful neglect of 
the company’s servants, transport agents or carriers 
employed by them before, during 1 and after transit 
over the said railway or other railway lines working 
In connection therewith or by any oi her transport 
Agencies employed by them respectively for t e car- 
nage of the whole or any part of the said consign- 
ment. 

The explanation of the loss is oft n within the 
Mclusive knowledge of the railway company, and for 
the tradei to be compelled to prove that it was due 
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to wilful misconduct on the part of the railway com- 
pany’s servants is to call upon him lo establish some- 
thing which it may be almost impossible for him to 
prove. None the less, that is the burden that he has 
undertaken and he is bound to discharge it. It may 
however be mentioned that in this country a Railway 
Company should produce before the court lor exami- 
nation those of their servants who were in a position 
to be acquainted with the facts relating to the dis- 
appearance of their customer’s goods. A 1 R (Vol 
10) 1923 Bom 389 : 25 Bom L R 350 : 73 Ind Cas 
606 (DB). 

S. 72— A consignment of goods handed over to a 

Railway Company for carriage under risk-note, form 
H, had been short delivered in respect of some com- 
plete packages, and the company, when sued, ad- 
duced practically all tfie available evidence. 

Held, the plaintiff would have to show that there 
was wilful neglect belore the company would have 
the liability thrown on them to prove that the loss 
was due to a theft in the running train. As the Rail- 
way Company adduced practically all the available 
evidence and.inade a definite suggestion supported by 
evidence as to robbery fiom the running train, though 
it could not be said that the fact is established, yet 
the theory of wilful neglect on the part ot the Rail- 
way servants is sufficiently excluded A I R (Vol 9) 
1922 Bom 189 : 46 Bom 11 : 23 Bom L R 583 : 64 Ind 
Cas 4 (DR). 

S. 72 — The liability of the Railway Company 


under Risk-note II, is not the general liability im- 
posed on common carriers or imposed by Section 72 
of the Railways Act. Under S. 72, the Company is 
entitled to contract themselves out of the provisions 
of the Act if the torm of the contract is approved by 
the Governor-Gener-d-in-Council and there is noth- 
ing illegal in the consignor in consideration of the 
reduced rate charged agreeing to hold the company 
liable only on certain specific contingencies. The 
onus of proving the facts necessary to bring the com- 
pany within the terms of the contract will be on the 
consignor. Section 106 ol the Evidence Act does not 
apply and if in all cases of loss, of destruction or 
deterioration of goods consigned the onus will he on 
the company toprove how it came about, the special 
contract «ill be useless. AIK (Vol 9) 1922 Mad 231 • 
1922 M W N 328 : 16 M L VV 667 : 31 ML T47Q 
43 M L J 90 : 68 Ind Cas 269. 

S. 72 — Risk-notes H or B. 

In cases where goods are consigned under Risk- 
notes B, or H, it is incumbent on the plaintiffs to 
prove, in order to succeed, wilful neglect on tt.e part 
of the railway or theft. AIR (Vol 9) 1922 Pat 419 • 
70 Ind Cas 747. 

S. 72 Carriers Act (1865), S. 9— Onus— Appeal. 

1 P n • : l 1 _ I • _ • 


Under S 9, in a suit brought against a common 
carrier for the loss, damages or non-delivery of goods 
entrusted to him for carriage, it is not necessary for 
the plaintiff to prov< that such loss, damage or non- 
delivery was owing to the negligence or criminal act 
of the carrier, his servants or agents. The burden of 
proof of absence of negligence is thus thrown upon 
the common carrier, on the theory that the loss or 
damage to the goods is prima facie proof of negli- 
gence. But where evidence has been given on both 
sides, of the circumstances under which the loss took 
place and the Court has arrived at a finding upon 
the whole of such evidence, the question of burden 
of proof ceases to have any practical importance. 
A 1 R (Vol 8) 1921 Cal 315 : 33 C L J 72 : 61 Ind Cas 
14 (DB). 

(c) What amounts to. 

S. 72 — By negligence is meant substantially the 

doing bv a person of some act which a reasonable 
and prudent man would not have done under the 
circumstances cf the case in question or the omission 
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to do everything that could fairly and resonably be 
expected of such a man under circumstances. The 
words “gross” and “culpable” do not alter the 
character of the thing omitted. The word “gross” 
does not define the negligence but expresses a practi- 
cal difference between the degrees of negligence, 
and when the degree is such that in view of all the 
circumstauces it amounts to a*breach of duty, it is 
culpable. A I R (Vol 17) 1930 Cal 298 : 33 C W N 
1048. 

S. 72 — Sending of goods in a waggon fastened 

with paper string and wax amounts to wilful neglect. 
AIR (Vol 17) 1930 Lah 37 : 123 hid Cas 845 : 11 Lah 
153 : 31 P L R 419 (DB). 

S. 72 — As an abstract proposition it is impossible 

to lay down that a mere failure properly to secure 
waggons always amounts to wilful neglect or that the 
mere sealing them necessarily excludes wilful neglect. 
A I R (Vol 17) 1930 Pat 233 : 124 Ind Cas 833 : 11 
P L T 161 (DB). 

S. 72 — Where goods consigned under Risk-note 

in forms A and B are loaded in a waggon and it is 
closed and sealed according to prevailing practice and, 
some of the goods are found missing, the company is 
not guilty of wilful neglect though it does not lock 
the door of the waggon but merely seals it. AIR (Vol 
16) 1929 Nag 315 : 118 Ind Cas 876. 

S. 72— Theft by outsider. 

For the case to fall within the exception one of 
two things will have to be proved; either that the 
loss was due to theft by servants of the Railway 
Administration or that the loss was due to wilful 
neglect on the part of the Railway Administration or 
its servants. Theft by an outsider has no place ex- 
cept as loss due to wilful neglect on the part of the 
Railway Administration or its servants. AIR (Vol L5) 
1928 Cal 697 : 112 Ind Cas 197 : 47 C L J 611 (DB). 

S. 72 — Failure to lock the van. 

Plaintiff who signed the Ri.sk-note Form B sued a 
Railway Company for the loss of a consignment. It 
was proved that the consignment was loaded in a 
van which was not padlocked and there was no seal, 
and it was also proved that it was the practice not 
to padlock the doors. 

. Held, that the company was liable as omission to 
padlock was intentional and deliberate and the loss 
was due to the wilful neglect of the Railway Com- 
pany. The company was also liable under S. 151, 
Contract Act, as it is inconceivable that a man of 
ordinary prudence would let similar goods of his 
own to be carried in an unlocked van under similar 
Circumstances. AIR (Vol 15) 1928 Cal 498 : 111 Ind 
Cas 792 : 48 C L J 32 (DB). 

S. 72 — When very heavy bales requiring 2 or 3 

men to lift each of them were stolen from the goods 
yard in the night and noth ng further was known 
except that the yard was a big one and the public 
had not free access to it. 

Held, it is impossible to conceive that if there had 
been anything approaching an efficient patrol of the 
ard, a theft of such bulky merchandise could have 
een carried through successfully and the Railway 
Company must he held to be guilty of wilful neglect. 
AIR (Vol 14) 1927 All 348 : 100 Ind Cas 553 (DB). 

S. 72 — Where the waggon carrying the goods is 

not properly secured to prevent abstraction of its con- 
tents, wilful neglect can be presumed. A 1 R (Vol 14) 
1927 Ondh 1 : 98 Ind Cas 742 : 3 O W N 86 ) (DB). 

. S. 72 — Sealing a wagon with paper only, consti- 

tutes wilful negligence. (1926) 92 Ind Cas 1007 (All). 

S. 72 — Per Boys, f., Contra Mukerii, J. - Apart 

from any proof of constant thefts on the line, the 
fact that the Railway deliberately despatched a wagon 
sealed only with sealing wax and string over ads- 
lance of hundreds of miles in circumstances in which 


the train would have to do part of its journey dur- 
ing the night and stop at stations and in sidings, is 
sufficient to establish wilful neglect. AIR (Vol 13) 
1926 All 641 : 95 Ind Cas 945 (DB). 

S. 72— Precaution— Standard of. 

As soon as the plaintiff proves that he consigned 
goods with the defendants for carriage and that a 
portion of them was lost in transit, the defendant 
Company has to prove that they took such care as is 
defined in S. 151 of the Contract Act for the goods 
bailed. 

I he fact that it was not the practice of the Railway 
Company to put padlocks on the doors of waggons 
and that there is no evidence as to the frequency of 
running train thefts on the particular Railway, alone 
does not necessarily show want of negligence on the 
part of the company, but if there was any train theft 
on the line it may be presumed that the company 
should take precaution against such recurrence in 
future. 

In order to non-suit the plaintiff and to absolve the 
defendants from legal liability to the consignor for 
lost goods^ it _ is necessary to find distinctly in the 
terms of S. 151 oi the Contract Act that the company 
took all precautions which a prudent man would have 
done in respect ol his own goods. AIR (Vol 13) 1926 
Cal 983 : 93 Ind Cas 1021 : 43 C L J 211 (DB). 

S. 72 — Wilful neglect on the part of the Railway 

can he inferred from the failure oi a Railway Com- 
pany to secure a wagon by anything better than a 
sealed label. A I R (Vol 13) 1926 Oudh 218 : 92 Ind 
Cas 603 : 1 Luck 106 : 13 O L J 404 : 29 O C 141 : 3 
O W N 145 (DB). 

S. 72 — Waggons -are not locked on any railway 

system and security is obtained for the contents of 
the waggon by bolting it and having it sealed. It will 
be throwing an unwarranted burden on the Railway 
Company if it were held that they will be guilty of 
wilful neglect whenever the waggons are not locked. 
AIR (Vol 13) 1926 Oudh 68 : 90 Ind Cas 40 : 2 OWN 
749. 

S. 72 — The fact that the goods are sent by goods 

train in the ordinary way in a waggon sealed merely 
with paper, and bolted in such a way that the holt 
could easily be opened, does not amount to wilful 
neglect on the part of the railway company. AIR (Vol 
13) 1926 Oudh 16 : 94 Ind Cas 672 : 2 O W N 794. 

S. 72 A Railway will be guilty of wilful neglect 

in sending a waggon hundreds of miles during which 
the train would have to travel at night ana stop at 
all sorts of sidings sealed only, with paper, string and 
wax. A I R (Vol 12) 1925 All 562 : 88 Ind Cas 559 : 

47 All 724 : 23 A L J 645 (DB). 

— S. 72 — Semble : Where the guard knew that the 

article in question had been thrown out by thieves 
and neither he nor anybody else took any step te 
endeavour to recover it and he confined his interest 
in the matter to making a report. Held it is not suffi- 
cient to brand the Railway with wilful neglect 
through its servants. AIR (Vol 12) 1925 All 273 : 85 
Ind Cas 474 : 6 L R A Civ 59 : 47 All 130. 

■ S. 72— The wagon containing the goods on arriv- 

ing at a certain station was found to have its seals 
broken. The Railway Officials took the precaution of 
fixing fresh seals on the wagon which was then 
shunted to a siding. Two or three days later, the 
wagon was opened by the Railway Officials and its 
contents checked and some were found missing. 

Held, that the action of the Railway Officials in 
not checking the goods when the seals were found 
broken and in leaving the wagon in a siding for 2 or 
3 days afterwards did not amount to wilful neclect. 

A I R (Vol 12) 1925 Lah 515 : 87 Ind Cas 592 : 6 Lah 
305 : 26 P L R 200 (DB). 

S. 72 — Leaving a valuable consignment unpro- 
tected from the weather for a period of nearly five 
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weeks is wilful neglect. AIR (Vol 12) 1925 Nag 333 : 
87 Ind Cas 1031. 

S. 72 — The putting of a seal and not of a lock 

does not amount to a wilful neglect on the part of 
the railway company. AIR (Vol 12) 1925 Oudh 631 : 
87 Ind Cas 215. 

S. 72 — Failure to lock wagon. 

A consignment was placed in a road-van attached 
toa mixed train which was supposed to have left Lak- 
himpur on the 26th January, 1922 at 8-30 p.m. The 
doors of the van were closed with bolt> or cotter pins 
but were neither locked nor sealed. When the train 
reached Gola Gokaran Nath at about 10 p.m., one of 
the station staff called out that the door of the road- 
van was open and on examination two bundles of cot- 
ton yarn belonging to two consignments were found 
missing. It was urged on behalf of the Railway Com- 
pany that the road-van is not locked but its doors 
are secured with bolts because goods have to be load- 
ed and unloaded at intermediate stations and that 
the guard on duty is required to examine the bolts at 
every intermediate station. 

Held, that if such a practice prevails it is not con- 
sistent with the security which the Railway Com- 
pany is bound to provide tor the goods tntruTed to 
its custody for transit and that in the circumstances 
above mentioned wilful neglect may be inferred fiom 
the fact that the steps taken to secure the goods 
against loss by the theft were inadequate. A I R (Vol 
10) 1923 Oudh 212 : 72 Ind Cas 428 : 10 O L J 58. 

-S. 73. 

Ss. 73, 72 — Death of birds consigned— Value- 

Ascertainment of. 

On the death of certain birds due to the negligence 
of the Railway Company the Railway Company is 
liable to pay compensation at the rates specified in 

S. 73, if the consignor omits to declare value. AIR 
(Vol 4) 1917 All 172 : 38 Ind Cas 143- 

74. 

-S. 74— Loss of Currency notes. 

If any personal injury is caused to a passenger by 
the negligence of railway company, not only the 
immediate pain and expense caused by the accident, 
but also any consequent incapacity to attend to 
business, would be a natural consequence for the 
wrongful act. If any loss is caused to his business by 
reason of the injured person’s incapacity to attend to 
it, it is obviously a loss to the estate and can be 
recovered, by the injured person if he is alive, and by 
his representatives if he dies. 

Where a passenger had some currency notes about 
him at the time of the accident. 

Held, that the loss of such notes cannot be the 
cause of action against the railway as the loss of the 
notes was only a remote and not an immediate result 
of the accident. 

Every cause leads to an infinite sequence of effects, 
but the author of the initial cause cannot be made 
responsible for all the effects in the series. He is 
liable only for those which immediately flow out of 
his wrongful act. AIR (Vol 12) 1925 Lah 630 : 90 Ind 
Cas 1020 : 6 Lah 451 : 26 P L R 623 (DB). 

75. 

1. Burden of proof. 

2. Damages, measure of. 

3. Declaration of value. 

4. Goods of special vulue. 

5. Liability of Railway. 

6. “Loss”, meaning of. 

7. Parcel or package. 

8. Scope and applicability. 

1. Burden of proof. 

j. 75 — Allegation that goods lost were not ex- 
empted articles — Burden of proof. 

13F.Y.D./D.F. 17 


In a suit for damages for loss of goods during 
transit over a railway, the onus lies on the plaintiff 
to show that the goods, lor the loss of which he 
claims compensation did not belong to the class of 
excepted articles as enumerated in schedule 2 ol the 
Railways Act. (1950) 54 C W N 39. 

S. 75 — Where articles specified in Sch. 2, Rail- 
ways Act and requiring a special declaration under 
S. 75 are included in a consignment, the burden of 
proof as to what articles are contained in each specific 
parcel an 1 that the value of such special articles in 
each package was less than Rs. 100, rests on the 
consignee as the contents of each parcel is a special 
matter of knowledge to the consignee. But onus to 
prove the lo'S ol packages rests on the railway com- 
pany. AIR (Vol 14) 1927 Nag 328 : 103 I d Cas 756. 

S. 75- Exemption from liability — Onus. 

To avoid liability under b. 75 oj the Railways Act, 
a Railway Company must establish, first that the 
articles composing the consignment were articles 
mentioned in the second schedule to the Act and, 
secondly, that the total value of the consignment 
exceeded Rs. 100. AIR (Vol 6) 1919 All 50 : 42 All 
76 : 17 A L J 1031 : 52 bid Cas 644. 

Ss. 75, 80— Suit lor damages — Short delivery — 

Matters to be proved. 

In a suit lor damages against a Railway Company 
for short delivery of certain packages sent, the 
plaintiff must prove that the packages were lost 
while in the possession of the Rail way Company. S.75 
of the Act affords protection to, not only articles 
which ought to be ensured, but to all articles con- 
tained in the package in which the articles protected 
were placed. (1912) 34 All 422 : 9 A L J 492 : 14 Ind 
Cas 803. 

2. Damages, measure of. 

S. 75 (1) and (2) — Scope and effect of compen- 
sation for loss etc. — Measure of— Right to recover 
declared value. 

The value declared under S. 75 (1) of the Railways 
Act is not the measure or the loss, destruction or 
deterioration winch can be claimed Irom a Railway 
company as a bailee. The owner suing for compen- 
sation has to prove the true value of the goods in spite 
of the declaration ol value under S. 75 (1). though 
such valuation has not been objected jo by the Rail- 
way Administration. Nor does S. 75 (2) in terms 
entitle the consignor or consignee to get the declared 
value in case ol loss. S. 75 (2) only places or fixes a 
maximum beyond which the claimant cannot recover; 
he can recover only up to that amount, whatever be 
the true value. AIR (Vol 37) 1950 Cal 100. 

•S. 75 (1) (2) — “Shall not exceed the value so dec- 


— ^ ^ — v ^ 

lared”, meaning of — Declaration — Deterioration of 
package — Whole amount, if can be recovered. 

Tue words“shall not exceed the value so declared” 
in S. 75, sub-s. (2), imply that a claim may be less 
than the value declared. When construing these 
words, the context is to be taken into consideration, 
the words of the context being ‘the compensation 
recoverable in respect of such loss, destruction or 
deterioration.” In the case of deterioration of a 
package or packages, the whole amount so declared 
should not be recovered as damages AIR Vol 23) 
1930 Pat 393 : 1- P L T 208 : 2 B R 633: 15 Pat 394 : 
163 Ind Cas 685 (DB). 

S. 75— Value of articles— Loss of, includes conse- 


quential damage— Articles of special value — Damages 
—Measure of. 

Plaintiff delivered to the deft. Railway Company 
a parcel containing the account books for carriage 
from Bombay to Nagpur. The parcel was mis leli- 
vered to a person who thinking that the parcel was 
the one which was sent to him from Khandwa for 
destruction of the papers therein destroyed the 
account books. The plaintiff sued the deiendant Rail- 
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way Company for damages for Rs. 25,000: Held, Per 
Scott C. J. : — S. 75 of the Railways Act applies to 
articles of special value declared bv the legislature 
in the schedule. They must therefore be articles 
free from any pretium affectionis on the part of the, 
owner, that is to say, which could be valued by any 
sufficiently trained expert quite apart from the feel- 
ings of the owner. The damages recoverable against 
the Railway Company, was the value of the property 
lost and nothing more. The plaintiff could not sue 
for any remote or consequential damages which he 
might allege he had suffered from the loss. The 
lain tiff could recover Rs. 70 as the actual cost of the 

ooks and no more. Per Macleod J The protection 

under S. 75 lasted as long as the Railway Company 
were liable as carriers and in this case their liability 
would continue after the goods had arrived at their 
destination for such reasonable time as would be 
required for the consignee to come to take delivery. 
S. 75* would be defeated if the consignor could claim 
consequential damages for the loss of an excepted 
article without insuring it on the ground that its 
value was over Rs. 100. The section was an absolute 
bar to an action against the Railway Company for 
any amount exceeding Rs. 100 for the loss, and the 
consequences of the loss of excepted goods entrusted 
to them for carriage unless a declaration had been 
made under the section. The word “value” in S. 75 
did not necessarily mean “market value.” If an arti- 
cle has a special value to the owner beyond the 
market value and if he wished to recover that value 
be must declare and insure the goods. If however a 
loss occurred the liability of the Railway Company 
was limited by S. 75 (2) to the true value. AIR 
(Vol 6) 1919 Bom 67 : 43 Bom 380 : 21 Bom L R 6 : 
49 Ind Cas 396 (DB). 

[On appeal from 20 Bom L R 591 : 41 Ind Cas 401.] 

3. Declaration of value. 

S. 75 il) and (2» Applicability and scope — 

Over-estimation or under-estimation — Effect of. 

There is no doubt that S. 75 (1) of the Railways 
Act applies to all classes of cases where the articles 
are of the kind mentioned in the second schedule 
and their intrinsic value exceeds Rs. 100. But it does 
not follow that, where the value has been declared 
at a figure less than Rs. 100, the railway company 
shall not be liable for the loss, destruction or de- 
terioration of the parcel or package. S. 75 (2) protects 
the railway company against an over-estimation of 
the value by the consignor and also against an under- 
estimation of the value by the consignor. The only 
consequence of an inaccurate declaration by the con- 
signor is that the compensation to be awarded shall 
not exceed the amount declared if the value has been 
under-estimated and shall not exceed the true value 
if *it has been over-estimated. AIR (Vol 34) 1947 
Cal 182 : 225 Ind Cas 630. 

S. 75, Sch. II — Goods specified in Sch. 21 — De- 
claration of value of goods, necessity of — Loss by 
theft — Liability of Company. 

In the case of goods included in Sch. II of the Rail- 
ways Act, if they are over rupees one hundred in 
value a Railway Company to which thev are consign- 
ed for carriage would not be liable for their loss 
unless the consignor has made a declaration of their 
value. A mere declaration of the nature of the goods, 
for example, that they are laced cloths, is insufficient. 
A I R (Vol 23) 1936 Mad 491 : 44 L W 333 : 1936 
M W N 995 : 103 Ind Cas 840 (1). 

S. 75 (1)— Scope of — Declaration under S. 75 — 

Whether same as ‘account* and ‘description* in 
S. 58. 

Per Rowland, J. — Section 75 (1), strictly interpret- 
ed, contemplates a declaration regarding the con- 
tents, and tne value of each package. 

• The language used in Ss. 7o and 58 is not identical 
but the “declaration” is not a separate . thing from 


S. 75—2. Damages, measure of 61$ 

the “account” and “description” referred to in S. 58. 
The provisions in S. 58 are of general application but 
in the special circumstances described in S. 75, the 
account and description to be given under S. 58 must 
include a declaration as to value. Section 75, cl. (1) 
contemplates payment of or engagement to pay a 
percentage on the value declared by way of compen- 
sation for increased risk while S. 58 speaks of such a 
description of the goods as may be sufficient to deter- 
mine the rate which the railway administration is- 
entitled to charge. Section 78, though not divided 
into sub-sections, contains two distinct provisions 
relating to responsibility for the loss, destruction of 
deterioration of goods with respect to the description 
of which an account, materially false, has been de- 
livered under S. 58. A I R (Vol 23) 1936 Pat 393 : 

17 P L T 268 : 2 B R 633 : 15 Pat 394 : 163 Ind Cas 
685 (D B). 

S. 75 (I) — Carriage undertaken on basis of dec- 
laration — Consignor, if can go behind it. 

Where a Railway Company undertakes to carry the 
goods of a consignor on the basis of a declaration as 
to the value qf the goods made under S. 75 (1), 
Railways Act, made by him and the rate of carriage 
is based on that, the consignor cannot afterwards 
allege that the declared value is not their true value. 

A I R (Vol 23) 1936 Pat 393 : 15 Pat 394 : 17 P L T 
268 : 2 B R 633 : 163 Ind Cas 685 (DB). 

S. 75 — Where at the time of consignment of a 

parcel of silver the contents were declared, but the 
value was not declared, and all that the consignor 
said was that the parcel weighed thirty seers. 

Held, that there was no declaration of value as 
required by S. 75. AIR (Vol 13) 1926 All 552 : 24 
A L J 728 : 96 Ind Cas 193 (DB). 

S. 75 — Passenger’s luggage— Loss of. 

A passenger on the defendant Railway booked three 
packages from Howrah to Khurja, one of which con- 
tained silver and silk articles referred to in the second 
schedule as articles which must be declared but the 
Iff. did not do so. The package was lost and plff. 
rought this suit for damages. 

Held, a passenger’s luggage which is booked is a 
package within S. 75 of the Railways Act and the 
Railway Co., is not liable for the loss of plff’s package 
if it contained silver and silk in respect of which 
no declaration had been made. AIR (Vol-2) 1915 All 
328 : 37 All 463 : 13 A L J 658: 30 Ind Cas 400 (DB). 

4. Goods of special value. 

S. 75 — Medical compounds of gold and silver. 

The contents of the lost cases were medicine 
largely in the form of pills concocted by an elaborate 
process and in some instances, containing as one of 
the ingredients gold oxide or sulphite of silver. The 
process bv which the pills were compounded resulted 
in the gold and silver being reduced to fine powder,, 
in colour dark brown and black. 

Held, that these substances were not gold and sil- 
ver in the sense in which such terms are understood 
in general parlance, and by the ordinary people. A 
broad and common sense rather than a technical con- 
struction should be placed upon these words. Hence,, . - 
where the medicines contained in the cases were 
bona fide made up for the purpose of the plaintiff’s 
calling, the contents of the cases were not covered 
by cl. (a) of the Sch. II to the Railways Act. AIR 
(Vol 12) 1925 Cal 115 : 84 Ind Cas 239 : 51 Cal. 029, 

S. 75 — Shawls. 

The term “Shawls” means an article of dress worn 
by orientals consisting of an oblong piece of material 
manufactured in Kashmere from the hair of the Tibe- 
tan “Shawl Goat.” It has been used in a limited and 
special sense, namely as an article of special value. 

AIR (Vol 9> 1922 Bom 416 : 47 Bom 18 : 24 Bom L R_ 

410 : 67 And Cas 852. 
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S. 75-Shawls. 

Where the plaintiff described the articles in respect 
of which he made his claims as "shawls,” it is a 
consideration of no consequence that the particular 
shawls which were lost were not Kashmir shawls, 
nor made of wool nor articles of comparatively high 
value provided that the value of the articles in the 
parcel exceeded Rs. 100 in all. 

The use of the words “special value” in the margi- 
nal note to S. 75 of Act IX ol 1S90 and in Cl. (s) of 
the second Schedule must not be taken to imply that 
only articles falling within the descriptions of the 
schedule which are of exceptional value, must be de- 
clared. 39 Cal 1029, Dissented from. AIR (Vol 8) 192L 
Mad 510 : 41 M L J 603: 30 M L T 229: 1921 M W N 
852 : 14 M L W 614 : 65 Ind Cas 99. 

S. 75— Shawls. 

The term “Shawl” used in item (m), Sch. 11, 
Railways Act, refers to valuable Indian Shawls and 
does not apply to articles of inferior value such as 
Alwans. (1912) 39 Cal 1029 : 14 Ind Cas 726. 


5. Liability of Railway. 

S. 75 — Goods not declared delivered to wrong 

person Suit by owner for price of goods — If com- 

petent. 

S. 75 of the Railways Act is designed to protect 
the Railway Administration from liability for the 
loss, destruction or deterioration of parcels entrusted 
to them for carriage containing articles of special 
value unless the value and nature of such articles is 
declared and the increased charge or an engagement 
to pay the same is accepted. If goods which ought to 
be declared are not declared and lost, the railway is 
protected for their loss and its consequences. The 
statute does not specify the manner or the circum- 
stances in which the loss should be occasioned. The 
fact that an article has been lost by misappropriation 
or by theft or by misdelivery does not alter the fact 
that it has been lost. Where therefore the loss of the 
goods was occasioned by the misdelivery of the goods 
with or without the connivance of the railway 
servants, it is not within the competence of the 
owner to recover the price by bringing a suit for non- 
delivery. AIR (Vol 36) 1949 E. P. 285 : 51 P LR 52. 

S. 75 — Radio set lost during transit— Value not 

declared — Liability of Railway. 

The rule contained in the Goods Tariff including a 
radio (wireless apparatus) specifically as an article 
under the second Schedule which mentions the 
excepted articles which cannot be consigned to the 
railway administration without a declaration of value 
and contents and insurance, has been made under 
authority and has the force of law. A radio set is 
thus an article regarding which a declaration under 
S. 75 of the Railways Act is necessary, if its value is 
above Rs. 100. In the absence of such declaration, 
the railway administration is not liable for its loss 
during transit. A I R (Vol 34) 1947 Nag 128 : 1946 
N L J 645 : ILR (1947) Nag 169 : 229 Ind Cas 526. 

S. 75 —Non-delivery of consignment— Presump- 
tion as to loss or destruction— Damages. 

Where the plaintiff consignor has proved non- 
delivery of a parcel while the defendant has not 
proved that it has been lost or destroyed S. 75 does 
not apply and the plaintiff is entitled to the award of 
damages, even though the value of the contents of 
the parcel was not declared. For the applicability ot 
S. 75, it is incumbent upon the defendant to show 
that the whereabouts of the pa- cel are not known 
before the Court can hold that the parcel has been 
lost. AIR (Vol 33) 1946 All 198 : 1945 A L J 543: 
1945 A W R (H C) 388 : T>48 O W N (H C) 18 (DB). 

S. 75— Goods falling under S. 75— Protection by 

agreement under S. 72. 


75_4. Goods of special yalue 

When articles declared to fall under S. 75 exceed- 
ing Rs-. 100 in value were sent without the extra 
percentage, the Railway can protect itself by an 
agreement under 8.72(2) provided the conditions 
falling within that sub-section are satisfied and Risk- 
Note Form X is not ultra vires. AIR (Vol 21) 1934 
Lab 186 : 15 Lab 596 : 36 P L R 536 : 150 Ind Cas 
709 (DB). 

S. 75 — Non-Insurance of insurable article. 

Where the loss was of a part of goods ot the value 
of over Rs. 100 and of a kind which was liable to lie 
insured, the result of non-insurance makes the claim 
unmaintainable. 92 Ind Cas 622 : 24 A L J 305 
AIR (Vol 13) 1926 All 299. 

S. 75 — Abstraction by railway servant. 

S. 75 protects the Company even where the articles 
are abstracted by the servants ol the Company, and 
English authorities are not applicable as there is no 
such provision in the Indian Act as there is in the 
English Act. 96 Ind Cas 605 : 5 Pat 465 : AIR (Vol 
13) 1926 Pat 384 (DB). 

S. 75 — Parcel containing silk — Value of over 

Rs. 100— Parcel not insured— Liability. 

Whether a parcel consigned to a Railway Company 
contains silk, in a manufactured or unmanufactured 
state and whether brought up or not with other 
materials of the value of Rs. 100, the Railway Com- 
pany are not responsible for the loss and for anything 
contained in it, if the parcel were not declared or 
insured. 42 Cal 888 : 19 C W N 1034: 22 C L J 212 : 
28 Ind Cas 245 : AIR (Vol 3) 1916 Cal 554 (DB). 

S. 75 and Sch. 11, Item (m)— “Shawl” — Alwan 

of small value — Article sent through Railway and 
Steamer Companies - Loss in transit over Railway — 
Liability of Steamer Companies. 

The term “Shawl” used in item (m), Sch. II, 
Railways Act, refers to valuable Indian Shawls and 
does not apply to articles of inferior value such as 
alwans. Where a parcel containing alwans was 
delivered to a Railway Administration for carriage 
and the value of the articles exceeded Rs- 100, the 
Rly. administration is responsible for the loss of the 
parcel though the sender did not declare its value 
and contents under S. 75 of the Railways Act. Where 
a parcel was delivered to a Railway to be carried by 
the Railway and certain Steamer Companies, and 
the parcel was lost in transit over the Railway, the 
Steamer Companies are in no way liable for the loss- 
(1912) 39 Cal 1029 : 14 Ind Cas 720 (DB). 

S. 75— Contents declared— No insurance charges 

demanded Liability of company — -Bye-laws framed 
by company — Bye-law No. 26— Modifying S. 75 — 
Effect of. 

The plaintiff booked a box requesting that special 
care should be taken of the contents. On being re. 
quired to declare the contents he showed a list of 
the same. The company did no 1 require him to pay 
any extra charges. The\ handed him a receipt on 
the back of which was printed Bye-law No. 26 
(framed under S. 75 which declared that the com- 
pany is not responsible for any loss, destruction or 
deterioration of goods. 1 he goods were damaged 
in transit. 

Held, that the declaration made by the plaintiffs 
was a sufficient declaration within the meaning of 
S. 75 and the Railway Company not having de- 
manded any extra payment were’not exonerated from 
liability by reason of the provisions of that section. 

Held, further, that the bye-law 26 framed under 
S. 75 so far as it made the making of a demand from 
the owner of the goods unnecessary was ultra vires. 
The bye-law could not be comilered as amounting 
to a demand and a reference to them on the receipt 
did not affect the plaintiff. (1910) 7 A L J 606 : 6 
Ind Cas 333 (335) (DB). 
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— — S. 75 — Through booking of goods by Steamer and 

Rail — Loss of go-'ds during transmission by Rail 

Liability of Steamer Co. — Contract, divi-ible or not — 
Railway Company whether agent of Steamer Com- 
pany — Protection under S.75. See (1907) 34 Cal 419 : 
11 C W N 1071(1074 1075); See also (1907) 11 CVVN 
1076 (1077); (1912) 39 Cal 1029: 14 Ind Cas 726(DB). 

6. “Loss”, meaning of. 

- S. 75 - Courts should put such a meaning on the 

word “loss” in S. 75 of the Railways Act as would 
be “ejusdein generis” in its effect with the implica- 
tion of the words following it, (i.e.) “destruction or 
deterioration.” The word is generic enough to 
include a loss by the company. Hence, where in the 
case of failure to deliver a box of books booked to be 
taken i.. the luggage van of the train in which the 
plaintiff travelled, in the absence of proof by the 
company that they were lost in transit, the company 
cannot claim the bei efit of S. 75 ol the Railways 
Act. 1948 A W R (H C) 308 : AIR (Vol 36) 1949 All 
223 : 1949 A L J 166. 

S 75 — Loss by theft of railway servants. 

The word “loss” in S. 75 ol the R lilways Act 
includes lo?s caused by theft or wil'uj neglect of the 
servants ol the railway administration. 50 C \V N 86 
AIR (Vol 33) 1946 Cal 235 : 228 lnd Cas 62 
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S. 75 — Silver bar not packed. 

Where a person consigns a silver bar to the railway 
on a railway receipt at the owner’s risk executing the 
risk-note in the form “Y” and by doing so derives 
benefit in being excused from the liability of insuring 
it in addition to paying full scheduled rate tor car- 
riage, he cannot afterwards contend that the bar of 
silver, not having been packed in the sense of being 
contained in a complete outer covering, did not come 
within the purview of S. 75 and was therefore not 
covered by risk-note "Y.” AIR (Vol 16) 1929 Lah 
698 : 11 Lah 4 : 116 Ind Ca< 616 (DB). 

S. 75 —Interpretation. 

The word “parcel” or “package” in S. 75, Rail- 
ways Act, does not include the plural. AIR (Vol 13) 
1926 Nag 328 : 103 Ind Cas 756 

S. Scope and applicability. 

S. 75 — Claim for amount exceeding Rs. 100 If 

bound to succeed up to that amount. 

S. 75 of the Railways Act says that the bar contai- 
ned therein would not apply unless the value of the 
goods exceeds Rs. 100. It cannot therefore be conten- 
ded that even if the claim is for an amount exceed- 
ing Rs. 100 the claim will succeed in any event up te 
that amount, although it may fail for the balance. 
(1950) 54 CWN 39. 


S. 75— The word ‘loss’ in S. 75 is wide enough 

to include loss by theft. AIR (Vol 23) 1936 Mad 491 : 
44 L W 333 : 1936 M W N 995 : 163 lnd Cas 840 (l). 

S. 75 — The question whether a lo^s has occurred 

within the meaning of S. 75 depends on the facts of 
each case. 1 he expression ‘loss” includes cases 
where the goods are not forthcoming and under 
S. 77, mere non-delivery may amount to a loss. It 
is wrong to say that the loss of the goods by the 
Railway could only occur if the goods had been lost 
through inadvertence or involuntarily. Loss by theft 
or by means of fraud is clearly a loss within the 
meaning of S. 75. Proof that goods have been mis- 
delivered or have not been duly delivered is not 
conclusive evidence as to whether loss has occurred 
or not. AIR (Vol 21) 1934 Cal 783 : 61 Cal 599 : 152 
Ind Cas 37 (DB). 


— - S. 75 (L) & (2) — Value of goods declared under 
estimate- Lffect on compensation. 

Section 75 (1) is applicable in all cases where the 
articles are of the kind mentioned in the second sche* 
dule and their intrinsic value exceed Rs. 100. But no 
consequence follows that the Railway Company shall 
not be responsible for the loss, destruction or deterio- 
ration of a parcel or a package wheie the value has 
been declared at a figure less than Rs. 100. Sub-section 
(2) of S. 75 safeguards the Railway Company against 
an over-estimation of the value by the consignor and 
the only consequei ce ol an inaccurate declaration by 
a consignor is that the compensation to be awarded 
shall not exceed the amount declared if the value has 
been under-estimated and shall not exceed the true 
value if the value has been over-estimated. (1946) 226 
Ind Cas 630 (631) (Cal). 


S. 75 — When a certain article delivered to the 

Railway Company is not forthcoming for delivery at 
the destination and its whereabouts are not known 
the article is ‘lost’ within S. 75. 92 Ind Cas 622 : 
24 A L J 305 : AIR (Vol 13) 1926 All 299. 

— S. 75 — Protection under. 

It is only when the articles have been lost by the 
Company that it can claim protection under S. 75. 
92 I. d Cas 622 : 24 A L J 305 : AIR (Vol 13) 1926 
All 299. 

S. 75 — Precious metal — Theft in transit — Mode 

of theft. 

S. 75 lays down that the consignor must declare 
the value of precious metal consigned and pay the 
percentage to hold the company responsible for the 
loss. Mere signing of a risk note does not bind the 
Company. The section embraces the thefts of goods 
in transit even though the actual way of the theft is 
not proved. (1912) 34 All 656 : 10 A L J 297 : 16 Ind 
Cas 369 (DB). 

7. Parcel or package. 

S. 75 — Glass bangles made into garlands — 

Wagon load of such garlands— If a parcel or pack- 
age. 

It is not essential for a thing to come within the 
meaning of "parcel or package” that the articles con- 
tained in it are covered and concealed from view. 
Glass bangles made into garlands by tying together a 
number of them with a string would be a parcel or 
package. It cannot be said that a whole consignment 
•of such garlands form one parcel. AIR (Vol 37) 1950 
All 543 : 1950 ALJ 625 (DB). 


_ — -S. 75 — Liability of Bail way Company under S. 72. 
Railways Act is subject to the provisions of 5. 75 and 
is not unqu .lified or bsolute. AIR (Vol 19) 1932 Cal 
3 : 58 Cal 989 : 35 CVVN 452 : 134 Ind Cas 886 (DB). 

-S. 7o— S 75 does not apply when the value of a 

package does no! exceed Rs 100. (1912) 23 MLJ 511: 
17 Ind Cas 419 (DB). 

— -S. 75 -Liability of Railway for parcel containing 
articles mentioned in 2nd schedule. 

S. 75 protects the whole parcel in which silk goods, 
mentioned in cl. ( I) of the 2nd schedule, are contained 
whether the rest of the parcel is composed of articles 
mentioned in the second schedule or not. The sectio* 
draws a distinction between articles mentioned ia 
the schedule and the parcel and the package used as 
cover. 33 Bom 703: (1909) 11 Bom L R 827: 3 Ind Cas 
964 (DB). 

S. 76 


- — Ss. 76, 72 — Burden of proof of negligence — Proof 
that Railway Administration took bailee’s care — 
Sufficiency of. 

It is true that S. 72 is to be read subj’ect to other 
provisions of the Act because it says so but there is 
nothing in S. 76 which imposes upon a Railway Ad- 
ministration the burden of proving that it is not pos- 
sible that the loss was due to the negligence or mis- 
conduct of its servants. The Administration must 
show the care of a bailee as defined in Ss. 151 and 
152, Contract Act, and it is sufficient if the defendant 
company calls the material witnesses who were om 
the spot. It is, of course, to be presumed that the evi- 
dence of these witnesses satisfies the Court that the 
care required by S. 151, Contract Act, was shows. 
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AIR (Vol 24) 1937 Sind 85 : 31 SLR 22 : 168 Ind Cas 
76 (FB). 

S 76 — Scope of— Damages not caused by mis- 
conduct and negligence of Railway servants — Bene- 
fit of S. 76. 

The provisions contained in S. 76, were made for 
the protection of plaiutilfs who had suffered loss but 
who were not in a position to prove in what manner 
the property had been damaged or destroyed alter it 
had been consigned to the Railway. Rut the Act has 
■ot anywhere provided that a plaintiff is absolved 
kom the duty of proving that a Railway Administra- 
tion is liable for causing the loss or deterioration of 
the goods. II it is clear that the damage has been 
•aused by the misconduct of the Railway servants, it 
is not necessary for the plaintiff to prove how their 
misconduct had caused the loss. But where, trom the 
•vidence, it seems to be highly probable that the 
goods which were consigned in a damaged condition 
and remained in the train for over ten days had dete- 
riorated for this reason and not through any miscon- 
duct and negligence on the part of the Railway Ad- 
ministration, S. 76 has no application. AIR (Vol 22) 
1935 All 525 : 1935 AWR 604 : 1935 ALJ 640 : 155 
lnd Cas 97. 

S. 76 — Scope. 

The primary question in suits for damages for non- 
delivery of goods entrusted to a Railway Company is 
whether the Company has taken as much care of the 
foods as a man of ordinary prudence would take of his 
own goods under similar circumstances. As regards 
burden of nroof, S. 76 does no more than take away 
kom the plaintiff the burden which, in any case lies 
■pon the defendant under S. 106, Evidence Act, viz., 
to prove facts which are within his special know- 
ledge. It is for the defendant to place all material 
•vidence that may be available before the Court, aud 
if there is failure on the defendant’s part in this res- 
pect, the plaintiff may ask the Court to presume that 
if produced, such materials would have gone against 
the defendant. The plaintiff must show, upon the 
material produced by the defendant that there was 
negligence on the part of the latter or his servants or 
bis agents. AIR (Vol 21) 1934 Cal 151 : 37 CWN 
1109 : 53 CLJ 98 : 150 lnd Cas 189 (DB). 

S. 76 — Wilful neglect. 

The onus of bringing the case within the exception 
mentioned in Risk-note form B and of establishing 
Wilful neglect is on the person claiming damages. 
AIR (Vol 15) 1928 Cal 697 : 47 CLJ 611 : 112 Ind Cas 
197 (DB). 


■S. 76 — Deterioration. 


"Deterioration* * is not a word of art and it must 
be taken in its ordinary sense. Where parcel is im- 
paired in value by the abstraction of the articles con- 
tained in it, there is deterioration of the parcel. 
AIR (Vol 13) 1926 Pat 384: 5 Pat 465: 96 lnd Cas 
605 (DB). 

S. 76 — Risknote executed — S. 76 does not apply. 

Where the consignor has signed a risk note in the 
usual form, he must prove that there had been a loss 
of one or more complete packages out of the consign- 
ment and that the loss was due to the wilful neglect 
of the Ry. Company or its servants. AIR (Vol 12) 
1925 Bom 96: 86 lnd Cas 393 (DB). 

S. 76— Applicability. 

Section 76 does not apply to contract limiting Rail- 
way Company’s liability under Section 72 of the 
Railways Act. AIR (Vol 12) 1925 Cal 306: 78 Ind 
Cas 449. 

S. 76— Risk note. 

Where goods are consigned bv the Railway Com- 
pany under the special terms oi a risk note and they 
are lost, the plaintiff has to prove how the loss occur- 
red. S. 78 has no application to the case. AIR (Vol 11) 


1924 Mad 388: 18 MLW 322: 1923 MWN 731: 75 
lnd Cas 260 (DB). 

Ss. 76 and 8 ‘ — Railway Company —Suit for loss 

or destruction ol goods — Onus ol proof - Risk note. 

In a suit against a Railway Company lor compen- 
sation for loss, destruction, etc. of goods entrusted 
to them for transit, plaintiffs ordinarily need prove 
only the loss. The Railway may then either show 
that the loss occurred m circumstances which exemp- 
ted a cattle trom the responsibility for the loss or 
they may rely upon a special contract which exempts 
them Irom liability. When there is a risk note which 
is a special c mtiact exempting the R .ilway Irom all 
liability except in certain specified cases, the pills, 
can succeed only il they establish that their case 
comes within these exemptions. Under S. 80 of the 
Railways Act no suit will lie against a Railway Com- 
pany to whom the goods were not entrusted unless 
it is shown that the loss occurred while the goods 
were to their possession. In no case can a decree be 
passed against both the Companies. AIR (Vol 4) 1917 
Nag 119; 14 NLR 122: 48 lnd Cas 294. 

S. 76 — Contract under risk note form B. 

The burden of proof lies on the plaintiff to prove 
facts from which it can be fairly and reasonably 
inferred that loss was due to wilful neglect of Com- 
pany which cannot be presumed from loss itself. 
S. 76 does not apply to goods sent under special 
contract. AIR (Vol 3) 1916 Sind 50: 9 SLR 177: 32 
Ind Cas 551 (DB). 

S. 76 — Burden of proof as to time of loss. 

The burden of proof as to when the the goods 
were lost is on the Railway Company. (1912) 23 
MLJ 511: 17 Ind Cas 419 (DB). 

S. 77. 

1. Applicability. 

See also N 6 (f). 

1A. Cause of action. 

2. Claim for compensation. 

3. Interpretation. 

3A. Liability of Railway administration. 

See also N 6. (f). 

4. Limitation. 

5. Non-delivery. 

See also N 6. (f). 

6- Notice. 

See also S. 140 and Civil P. C.. S. 80. 

7. Object. 

8 Overcharge. 

9. Scope. 

1. Applicability. 

See also N. 6 (f). 

S. 77 — Case of non-delivery of consignment. 

Section 77 of the Railways Act requiring a formal 
claim to be made within six months of the despatch 
of goods relate only to compensation for loss, des- 
truction or deterioration of goods and would not 
seem to apply in cases where there was, for example, 
a detention by the Railway. If the Railway wished 
to oppose a suit on the ground that the plaintiff had 
submitted his claim beyond six months of the date 
of delivery of the goods lor carriage by the Railway, 
it would be incumbent on them to show that plain- 
tiff’s claim was beyond six months from the date of 
entrustment of the goods and also that the goods 
had been lost or destroyed or deteriorated. S. 77 of 
the Railways Act does not apply to non-delivery 
when it is not known what happened to the goods. 
AIR (Vol 38) 1951 Mad 327 : 63 LW 1173: 1950 
MWN 684: (1950) 2 MLJ 506. 

S. 77 — Short delivery of goods. 

Section 77 of the Railways Act has no application 
to a case of short delivery of goods where the short 
delivery is not due to loss. But if short delivery is 
the result of loss, notice under S. 77 must be served. 
AIR (Vol 36) 1949 Cal 420: 83 CLJ 165. 
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S. 77 — Suit for non-delivery of consignment — 
Notice — Necessity — “Loss.” 

Section 77 of the Railways Act does not apply to a 
case of non-delivery of a consignment; the word 
“loss” does not ^include non-delivery. Hence no 
notice under S. 77 is necessary to be served where 
the suit is for non-delivery or a consignment. AIR 
(Vol 36 J 1949 p at 268:29 PLT 477 (DB). 

S. 77— Applicability — Notice, when necessary. 

Where the goods had never been lost, but had 
reached their destination and were in the Lost Pro- 
perty Office and were sold by public auction against 
the express direction of the plaintiff who thereupon 
brought a suit for damages against the Railway Com- 
pany: 

Held, that S. 77 did not apply and that no notice 
under it was necessary. AIR (Vol 22) 1935 All 601: 
1935 ALJ 793: 1935 AWR 918: 57 A 843: 157 Ind 
Cas 1080 (DB). 

— — S. 77 — Conversion — S. 77 refers only to loss, 
destruction or deterioration of goods and has noth- 
thing to do with detention or conversion of goods. 

P despatched to himself as consignee some bundles 
of Boat skin from C to II. Later on he went to II 
and having paid the freight demanded the goods. 
The railway officers refused to hand them over on 
^5e ground that one of the bundles appeared to be 
different from the one despatched and was 30 seers 
short in weight. I hereupon P’s pleader wrote to the 
Commercial Chief Manager and II setting out the 
facts drawing attention to the falling market and to 
the fact that the skins were getting damaged and 
worthless in the goods office and demanding price. 
The Manager replied that the consignment had been 
handed over to Government Railway Police asking 
P to communicate with the Sub-Divisional Officer. 

Held: that the railway authorities not only broke 
their contract of carriage and committed the tort of 
detinue but were guilty of conversion of P’s goods. 
S. 77 is not therefore applicable. AIR (Vol 17) 1930 
Cal 332^ 

- S. 77 — Quaere — Whether a case of non-delivery 

is not governed by S. 77 of the Railways Act. AIR 
(Vol 14) 1927 Pat 335 : 8 PLT 767 : 103 Ind Cas 383 
(DB). 

S. 77 — Notice necessary. 

S. 77 applies to a suit to recover compensation for 
the non-delivery of goods consigned to a Railway 
Company for carriage. AIR 1922 Pat 100, Diss. AIR 
(Vol 11) 1924 Pat 315 : 73 Ind Cas 642. 

1A. Cause of action. 

— -S. 77 — Under S. 77 claim should be preferred in 
writing to the agent of the railway at its Head Office 
and this fact is a part of cause of action. (1941) I L R 
(1941) 2 Cal 160. 

S. 77 — Conversion of goods. 

Where goods were consigned for carriage to rail- 
way, but they were not delivered to the consignee 
even on demand and further there was refusal on the 
part of railway to give information as to the fate of 
the goods, a suit by consignee for damages is one for 
conversion and S. 77 does not apply. Cause of action 
for a such a suit arises when the railway refused, 
after reasonable time, to deliver the goods. AIR (Vol 
14) 1927 Lah 471 : 8 Lah 555 : 28 P L R 665 : 102 
Ind Cas 149 (DB). 

2. Claim for compensation. 

S. 77 — A suit for damages in respect of certain 

bales of piece goods which at the end of the transit 
were found tampered with is a claim for compensa- 
tion for the loss of goods within the meaning of S. 77 
for which notice is necessary. AIR (Vol 18) 1931 Cal 
306 : 34 C W N 1079 (DB). 

3. Interpretation. 

S. 77 — “Loss” — Meaning — Notice is necessary. 

The word “loss” in S. 77 of the Railways Act has 
to be given a broad meaning and must be taken to 


cover both loss by the Railway and loss to the owner* 
1950 All L J 41. 

S. 77 — “Deterioration.” 

The word “Deterioration” does not cover the fall 
in the market value of the goods which is due to the 
delay in delivery. 21 Mad 172 ; 233 P L R 1912, Not 
foil. A I R (Vol 16) 1929 All 597 : 1929 A L J 859 : 
51 All 895 : 119 Ind Cas 95. 

S. 77 — To prefer claim in writing to a person, 

within the meaning of S. 77 clearly means that it 
must reach him. A I R (Vol 14) 1927 All 215 : 99 Ind 
Cas 622 (DB). 

S. 77 — The word “loss” in S. 77 includes “non- 
delivery” or loss to the plaintiff. AIR (Vol 13) 1920 
All 6^8 : 49 All 236 : 25 A L J 89 : 97 Ind Cas 474 
(DB). J 

3A. Liability of Railway Administration. 

See also N. 6 (f). 

S. 77— Suit against Railway Company — Consig- 
nee imposing unauthorised conditions. 

A Railway Company is not responsible for non- 
delivery of goods if it was due entirely to the imposi- 
tion of a condition by the consignee which he had no 
right to impose. (1912) 15 C L J 211 : 16 C W N 356: 
13 Ind Cas 509 (DB). 

4. Limitation. 

S. 77 — Date of delivery of goods — Computation 

of period of six months — Goods not claimed after ar- 
rival at destination and sent to Lost Property Office 
— Subsequent re-booking of goods at request of con- 
signor or consignee — Effect of — Suit within six 
months of re-booking — If barred. 

After a reasonable time after the arrival of goods 
at their destination, the Railway Company ceases to 
be responsible as a carrier; when, due to failure to 
take delivery of the goods at destination the goods 
are sent to the Lost Property Office of the Railway, 
the Railway is not liable as a carrier; at best it is only 
a warehouses But when, thereafter, the Railway 
Company re-book the goods at the request of the 
consignor or consignee, there is a fresh contract by 
the Railway as a carrier and it continues to be a car- 
rier until the goods arrive at the new destination and 
for a reasonable time thereafter. The original con- 
tract of carriage having comeSto an end, a iresh con- 
tract comes into existence at the time of the re- 
booking, and the period of six months fixed by S. 77 
of the Railways Act has to be calculated from the 
date of the re-booking in the case of a suit for dama- 
ges for loss occurring in the course of the carriage of 
the goods after the re-booking. The delivery of the 
goods within the meaning of S. 77 must be deemed 
to be made to the Railway Company as carrier when 
a fresh railway receipt is prepared at the time of the 
re-booking of the goods. I L R (1950) All 132. 

. S. 77— Limitation of six months — Computation. 

The period of six months contemplated by S. 77 of 
the Railways Act for serving a notice of claim runs 
not from the date of the delivery of the goods to the 
consignee but from the date of delivery to the rail- 
way for the purposes of carriage. A IR (Vol 36) 1949 
Cal 420 : 83 C L J 165. 

S. 77 — Limitation of six months from delivery of 

goods for prefering claim — Time taken in corres- 
pondence with Railway for obtaining open delivery 
which was refused — If can be deducted. 

Section 77 of the Railways Act makes it absolutely 
clear that the claim against the Railway must be pre- 
ferred in writing within six months from the date of 
the delivery of the goods for carriage by the Railway 
and no allowance can be made for the period taken in 
correspondence between the plaintiff and the Railway 
administration in his attempt to obtain open delivery 
which was refused by the Railway authorities. AIR 
(Vol 34) 1947 Pat 118 : 12 B R 612 : 225 Ind Cas 
502. 
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5. 77 — Notice— Six months, calculation of. 

_ * - % 1 


A notice under S. 77 relating to the overcharge in 
respect of consignment must be given within six 
months of the date on which the consignment was 
delivered to the Railway for being carried to its des- 
tination. The section is not concerned with the ac- 
crual of the cause o £ action to the claimant and there 
can be no justification for introducing into the section 
certain words after “overcharge” so as to limit it to 
an overcharge made at the despatching station. AIR 
(Vol 26) 1939 All 649 : 1939 A L J 582 : 1939 A W R 
595 : 186 Ind Cas 801- 

S. 77— A claim preferred by posting a registered 

letter within six months is good although the letter 
is received by the Agent after the expiry ot six 
months. A I R (Vol 14) 1927 Pat 241 : 6 Pat 256 : 8 
P L T 575 : 102 Ind Cas 607 (DB). 

S. 77— Under S. 77 it is not sufficient if the notice 

is posted within limitation. If the notice is so posted 
that in the ordinary course of post it would be deli- 
vered to the Railway Company within six months, 
it would be a sufficient compliance with the law. 

A I R (Vol 13) 1926 All 214 : 24 A L J 360 : 93 Ind 
Cas 96. 

S. 77 The notice required by S. 77 has to be 

given within six months from the date of delivery of 
the goods for carriage by railway and not from the 
date on which goods ought in the ordinary course to 
be delivered to the consignee. AIR (Vol 13) 1920 Pat 
413 : 5 Pat 488 : 8 P L T 401 : 93 Ind Cas <6< (DB). 

S, 77 As regards compensation for pilfered 

- goods a notice is necessary. The time of six months 
does not commence from the date of delivery or the 
damaged parcel by the Company to the consignor, 
but from the time of delivery of the goods to the 
Company by the consignor for carriage. AIR (\ ol 1-) 
1925 All 144: 22 A L J 897: 5 L R A Civ 66o : 80 Ind 

Cas 725. 

S. 77— Where consignee does not get delivery of 

goods until 6 months have expired from the date ot 
consignment his remedy is when the six months aie 
about to expire and the goods have not been deliver- 
ed to him to give notice to the agent underS.77 a nd 
so preserve his right of suit. A l R (Vol 11) 19-4 All 
617 : 5 L R A Civ 334 : 79 Ind Cas 893. 

s. 77— Where plaintiff suing a Railway Company 

gave 15"days’ notice under S. 77, Railways Act. 

Held, he was entitled to deduct the time of notice 
from the period of limitation. AIR (Vol 9) 192j Pat 
549 : 3 Pat L T G43 : 1922 P II C C 254 : 7 0 Ind Cas 

109 (DB). . f , 

S. 77— Railway— Misdelivery— Suit for damages 

—Notice of claim for compensation essential. 

In a suit by the plaintiff as endorsee of the Rail- 
way receipt against tne defendant Railway Company 

for damages for misdelivery : .... 

Held that it was barred by limitation because the 
notice prescribed by S. 77 of the Railways Act had 
not been given to the defendant within 6 months. 
A I R (Vol 6) 1919 Mad 140 : 41 Mad 871 : 3o ML J 
35 : 24 M L T 38 : 8 L W 340 : 49 Ind Cas 69 (DB); 

See also AIR (Vol 6) 1919 Pat 42 : (1919) Pat H C C 
150 : 49 Ind Cas 498. 

Ss. 77, 80 — Suit against Railway Company — 

Notice of claim — Notice to be given to the Com- 
pany which it is intended to sue. 

Under S. 80 when goods are booked through over 
the lines of two or more Railway Administrations 
and are lost or damaged in transit it is at the option 
of the person damnified to sue either the Railway 
Administration to which the goods were delivered 
by the consignor or the Railway Administration on 
whose line tne loss occurred. But under S. 77 it is 
a condition precedent to the filing of such a suit that 
notice of the plaintiff’s claim must be given within 


six months from the date of the delivery of the goods 
for carriage to the Railway Administration which the 
plaintiff seeks to render liable. In default of such 
notice the plaintiff will not he entitled to a decree 
against the Railway Company. (1903) AWN 2 V> {2 >6). 

5. Non-delivery. 

See also Note 6 (f). 

S. 77— Notice not necessary. 

In the case of damage claimed for non-delivery or 
a consignment no notice is necessary under S. 7 ■ as 
the word “loss” in the section does not include non- 
delivery. AIR (Vol 16) 1929 Pat 109 : 10 PLT SS : 8 
Pat 545 : 115 Ind Cas 893 (DB). 

S. 77— Notice not necessary. 

When compensation is asked by a person from a 
railway company lor non-delivery and nothing in te 
than mere non-delivery is pleaded, no notice under 
S. 77 is required though it may turn out that the suit 
will fail for want of notice if it be established by the 
Railway Company that it is in fact a case ol loss. 
AIR 1925 Pat 727, Not Foil. 

Non-delivery is not co-extensive with loss as it in- 
cludes much more than loss, which is only one ol 
several possible cases. Non-delivery may lie due to 
mis-delivery or to wilful detention by the Railway 
Company as well as to loss. AIR (Vol L5) 1928 Pat 
270 : 7 Pat 192 : 9 PLT 163 : 107 Ind Cas 540 (DB). 

S. 77— Notice not necessary. 

No notice is necessary under the provisions ot 8. / 7 
in a suit against a Railway Company, for compensation 
for non-delivery of goods, where it is not certain that 
there has been any loss, destruction or deterioration 
and the goods may still be in possession of the Rail- 
way Company. A letter to the Agent of the Railway 
Company asking open delivery was held a Perfectly 
good business notice. AIR (Vol 14) 1927 Oudh 4.8: 4 
OWN 909 : 106 Ind Cas 311 (DB). 

S. 77— Where detention is not pleaded or out in 

issue a claim simply for compensation for non-deli- 
very must be understood as including or involving a 
claim for the loss of goods within the meaning ot 
S. 77 and notice is necessary. AIR 1922 Pat 10^6; AIR 

1924 Nag 288. Diss. from. AIR (Vol 12) 192o Oudh 
419 : 12 OLJ 162 : 2 OWN 251 : 29 OC 80 : 89 Ind 
Cas 139. 

S. 77— Notice necessary. 

.Non-delivery constitutes ‘loss’ within the meaning 
of S. 77 and therefore the service of notice under the 
provisions of that section is essential even in cases ot 
non-delivery : 3 PLT 215, not Foil. AIR (Vol 1^) 

1925 Pat 727 : 5 Pat 106 : 6 PLT 56o : 1926 PUCC 
114 : 90 Ind Cas 374 (DB). 

S. 77— Notice necessary. 

A claim for compensation for non-delivery includes 
the case of the loss of the goods just as much as the 
case of detention of the goods. Where detention is 
not pleaded or put in issue, a claim simply for com- 
pensation for non-delivery must be understood as 
including or involving a claim for the loss or the 
goods within the meaning of S. 77. The word loss 
used in S. 77 is wide enough to include all cases 
where the goods are not forthcoming and the re lore 
includes a case of non-delivery. AIR (Vol 10) 1923 
Cal 397 : 28 CWN 438 : 72 Ind Cas 714 (DB). 

6 . Notice. 

See also S. 140 and Civil 
P. C., S. 80. 

(a) Notice to whom. 

See also Note 6 (d). 

(b) Necessity of notice. 

(c) Mode of service of notice. 

(d) Notice to agent. 

See also Note 6 (a). 

(e) Sufficiency of notice. 

(f) Notice must be proved. 

(g) Contents of notice. 


627 


RAILWAYS ACT (9 of 1890), S. 77—6. Notice 


(h) Separate notices. 

(i) Plea of notice. 

(j) Second notice. ^ 

(k) Combined notice. 

(l) Notice — By whom to be served. 

(a) Notice to whom. 

See also Note 6 (cl). 

Ss. It and 140 — Scope — Compliance with What 

amounts — Notice to ( hief Commercial Manager or 
Subordinate Railway Official-Sufficiency. 

The requirements of S. 77 read with S. 140, Rail- 
ways Act, are satisfied by serving a notice within the 
prescribed period on the Chief Com ., ercial Manager 
or any other subordinate officer of a railway owned 
by the Government provided it is established as a 
tact tnat the railway company by its course of busi- 
ness or the terms of the contract between the parties 
has held out a particular official as competent to deal 

S.cfn j 011 receipt of uot.ee to him. 50 Bom 
84, 45 All 3o3. diss.; o Pat 48S O /crrulcd. AIR (Vol 
36) 1949 Pat 347 : 28 Pat 17* (FB) 

—S 77-Notice of claim - Validity-Notice given 

? ff ,c . e . r uh .o w; ! s expressly authorised to receive 
sucq notice only subsequently. 

The question whether a particular officer is autho- 
rised by the Agent to receive notices on his behalf is 
a question of fact to be determined in each case. 

Agency may be proved by direct evidence of autho- 
rity or by a course of conduct justifying the inference 
ot authorisation. Where the Superintendent-General 
was in the course of the business always held out as 
the person competent to receive claims and enquire 
into them so as to lead the public to believe that he 
°tf\?er appointed to receive notices under 
b. 77 ot the Railways Act, a notice of claim given to 
him is sufficient to bind the Railway Company in 
terms of that section even though he was expressly 
authorised to receive such notices only subsequent to 
the giving of such notice. AIR (Vol 35) 1948 Naz 17: 
ILR (1947) Nag 369 : 1947 NLJ 267. 

Ss. 77 and 140 — Notice — Validity — Railway 

owned and administered by Government — Notice of 
loss to General Traffic Manager — Sufficiency. 

A notice in respect of loss of a consignment would 
be a valid notice under S. 77 read with S. 140 Rail- 
ways Act, if given to the General Traffic Manager of 
the Railway administration which is owned and ad- 
ministered by Government. Such a notice would be 
in substantial compliance with Ss. 77 and 140. AIR 

(V°134) 1947 Bom 169 : 48 Bom LR 698 : 231 Ind 
Cas 367. 

Ss. 77, 140— Notice of claim— Service on Traffic 
Manager of Company, whether sufficient. 

Notice required by Ss. 77 and 140 must be served 
on the agent of the company and not on the Traffic 
Manager. 1 he mere fact that in practice claims such 
as the one put forward are dealt with by the Traffic 
Manager will not, by itself, be sufficient to make a 
notice to the Traffic Manager valid in law unless it is 
shown that the- Agent had authorised the Traffic 
Manager to receive such notice on his behalf. A I R 
(Vol 18) 1931 Lah 606: 32 PLR 163: 133 Ind Cas 283. 

S. 77— Agent’s power of delegation. 

S. 77 read with S. 3, sub-S. (6) of the Indian Rail- 
ways Act views the Agent of a railway as a principal 
and not as a delegate; and the maxim which prohi- 
bits, subject to certain exceptions, a delegation by a 
delegate, in other words, a second delegation, can- 
not be invoked for the purpose ot preventing the 
principal himself from delegating his pow-er. The 
doctrine is well recognized that whatever a person 
has power to do himself he may do it by meai s of an 
agent. Qui facit per alum facit perse. AIR (Vol 13) 
1926 Lah 253 : 7 Lah 238 : 8 L L J 206 : 27 P L R 
356 : 95 Ind Cas 808 (FB). 
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S. 77 — Notice served on Government. 

Notice of a claim against a State Railway under 
5. 77 of the Act is effective if served on Govern- 
ment. AIR (Vol 4) 1917 Cal 640 : 44 Cal 16 : 23 CLT 
547 : 34 Ind Cas J30 (DB). 

— — Ss. 77 and 140 — Notice — Service on Officer 
other than Agent — Agent’s knowledge of claim — 
Legality of notice — Maintainability of suit. 

A suit avamst the Railway company is maintaina- 
ble even though the notice is served on any officer 
other than the Agent provided that it is shown that 
the Agent had knowledge of the claim. (1911) 10 
M L I 3^2 # : 21 M L J 1061 : 12 Ind Cas 169. 

(b) Necessity of notice. 

— S. 7/ — Cases in which notice is necessary. 

Hence, notice under S. 77 is essential in all cases 
ot claims against a Railway Company for compensa- 
tion except where the suit is for recovery of specific 
goods or lor the recovery of money in consequence of 
the sale of the goods under S- 55 or S. 56 of the Act. 
1950 A L J 41. 

S. 77 — Notice under — Necessity for — Suit framed 

as lor non-delivery — Allegation in plaint of loss of 
goods in transit. 

Per F. B. — Where in a suit against the Railway 
Administration the plaint alleges that the goods in 
respect ol w-hlch the claim is made had been lost in 
transit through the negligence on the part of the ser- 
vants of the defendant company, the suit is liable to 
be dismissed for failure ol the plaintiff to give the 
notice required by S. 77 of the Railways Act, al- 
though he may have framed the suit as for non- 
delivery. 

Per Manohar Lall J. — It is the settled practice of 
, e . H|gh Court that in the cases where the 

plaintiff s suit is based upon non-delivery of the 
goods, he is not required to give a notice under 
S. 77 of the Railways Act. The plaintiff, however, 
takes a risk in not giving the notice even in cases of 
non-delivery, because if it is established during the 
course of the trial that the case is not a case of non- 
delivery but of loss, then the suit will fail on that 
ground alone. AIR (Vol 36) 1949 Pat 410 : 28 Pat 
552 : 30 P L T 280 (FB). 

S. 77 — Notice for damages -for loss of goods is 

mandatory. 

The rule of procedure laid down in S. 80, Civil 
. * is mandatory and admits of no exceptions or 
implications. A suit against Secretary of State with- 
out service of notice under S. 80 is absolutely un- 
tenable. Notice under S. 77, Railways Act does not 
dispense with notice under S. 80, Civil P C. if Rail- 
way administration was taken over by Government 
before the suit was instituted. AIR (Vol 34) 1947 Cal 
26 : 22o Ind Cas 193. 

S. 77 — Notice in anticipation. 

A notice claiming overcharges upto to a certain 
date does not operate as notice for similar future 
claims AIR ^Vol 26) 1939 Nag 141 : 1939 NLJ 124: 
185 Ind Cas 241. 

S. 77— Notice — Necessity of. 

No notice as required by S. 77 is necessary for a 
suit against a Railway Company for compensation for 
non-delivery or misdelivery of certain goods consign- 
ed to it, as the suit is not one for loss, destruction or 
deterioration. AIR (Vol 24) 1937 All 632: 1937 ALJ 
794 : 1937 A VV R 613 : 171 Ind Cas 532 (DB). 

S. 77 — Notice when necessary. 

A notice under S. 77 is necessary only in the case 
of loss, damage or deterioration, as the wording of 
the section itself shows, but it is not necessary in a 
claim of non-delivery of goods consigned, where 
there has been no loss, damage or deterioration on 
account of such non-delivery. AIR (Vol 23) 1936 Nag 
21 : 31 N L R 79 Sup : 161 Ind Cas 867. 
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, - -S - 77 — Applicability — Notice, if essential. 

Section 77 refers only to a claim to a refund to an 
Overcharge or compensation for loss, destruction or 
deterioration of goods delivered to be so carried, 
that is to say, it refers to a suit against the carrier in 
his capacity as a carrier for the loss, destruction or 
deterioration of the goods. This section, therefore, 
refers to the special liability ol the carrier as such; 
it has no application to the broad liability of the 
Railway Company as tort-feasors quite apart from 
their position of Railway carriers andtherefore.no 
notice is necessary before bringing such a suit. AIR 
(Vol 21) 1934 Pat 507 : l B R 5 : 16 PL T 61 : 13 
Pat 752 : 151 Ind Cas 995 (DB). 

S 77 — Necessity of notice under S. 80, Civil P C. 

Delivery or service of notice under S. 77 docs not 
obviate the necessity of giving notice under S. 80, 
Civil P. C. AIR (Vol 20) 1933 All 53 : 1932 A L J 
1033 : 143 Iud Cas 298. 


890), S. 77 — 6. Notice 630 

package. This enactment of the giving of notice is 
intended to enable a Railway Company to make 
enquiry promptly. Where however the Railway 
Company denies receipt of a parcel there can be no 
occasion for any inquiry as to what has happened to 
that parcel in transit and no notice is necessary. AIR 
(Vol 12) 1025 All 144 : 22 A L j 897 : 5 L R A Civ 
665 : 80 Ind Cas 725. 

S. 77— Notice necessary. 

Notice under S. 77 is required in all cases where 
the loss of goods is alleged. If the plaintiff alleges 
non-delivery without stating what the cause of non- 
delivery is, and it appears upon trial that in fact non- 
delivery was due to loss, thin the plaintiff fails if he 
has not given notice under S. 77. A case for non- 
delivery may or may not be a case of loss. If it is a 
case of loss, then notice is required. A l.R. 1924 Nag. 
288 Diss. A I R (Vol 12) 1925 Oudh 615 : 2 O W N 
689 : 90 Ind Cas 572. 


— -S. 77 — Scope — C. P. Code, S. 80. 

A notice uuder S. 77 would not dispense with the 
necessity of a notice under S. 80, C- P. Code. 
AIR (Vol 17) 1930 All 476: 124 Ind Cas 711 (DB). 

S. 77— Notice unnecessary — Estoppel of Railway 

Company. 

Where a person whose goods were lost in transit 
sued the two railway companies by whom the goods 
were carried jointly, but gave notice to only one of 
them who forwarded the same to the other upon 
which, the other railway company made enquiries in- 
to the matter and sent reply to the owner of the 
foods admitting that the loss took place on their line 
but repudiating their liability on the basis of risk- 
note. 

Held, that as the other railway had taken notice of 
the plaintiff’s claim, made enquiries, and sent him a 
definite reply repudiating their liability, it would 
have been futile ior the plaintiff to send any separate 
notice to them and this clearly estopped the railway 
from pleading absence of notice as a bar to the 
plaintiff’s suit as against them. AIR (Vol 15) 1928 
Lah 438 : 110 Ind Cas 718. 

S. 77 — Where goods delivered to railway for car- 
riage were delivered to consignee more than six 
months after delivery to railway and the consignee 
was overcharged at the time of delivery to him: 

Held, that for the maintenance of the claim for 
this overcharge a notice under S. 77 was not neces- 
sary. AIR (Vol 13) 1926 All 698 : 49 All 236 : 25 
A L J 89 : 97 Ind Cas 474 (DB). 

S. 77— Notice necessary. 

Notice is necessary for a suit for damages on ac- 
count of non-delivery, as well as on account of “loss” 
and notice under S. 77 is required whether or not 
the Railway Company strictly proves that the goods 
have been lost. AIR (Vol 13) 1926 All 686: 96 Ind 
Gas 604. 


S. 77— Notice necessary. 

It does not make any difference for the purpose of 
the notice to be given by a plaintiff suing a Railway 
•ompany, whether the suit is based on non-delivery 
©r loss of goods consigned. A I R 1922 Pat 106. 
Dissented from. AIR (Vol 12) 1925 All 273 : 47 All 
136 : 6 L R A Civ. 59 : 85 Ind Cas 474. 

S. 77 — Where Railway Company alleges non- 
receipt of articles. 

Unless the Railway Company alleges and proves 
that the package had been lost, no notice would be 
necessary only on the ground that there had been 
loss to tne consignor whatever may have happened 
to the package while in the custody of the Railway 
Company. Where goods have been delivered inad- 
vertently to the wrong person by the Railway Com- 
pany tne case would be different from the case 
where the Railway Company denies receipt of a 


S. 77 — Notice necessary. 

Notice under S. 77 of the Indian Railways Act is 
necessary not only in the case of claims for compen- 
sation arising out of loss, destruction or deterioration 
of goods but also in the case of claims arising out o£ 
non-delivery or wilful mis-delivery. A. l.R. 1922 Pat. 
106, Not foil. A 1 R (Vol 10) 1923 Nag 314: 19 N L It 
139 : 73 Ind Cas 1033. 

S. 77 — When there is a loss of consignment, notice 

of loss to the Railway Company under S. 77 is neces- 
sary before a suit for compensation is maintainable 
against the Railway Company. AIR (Vol 9) 1922 Lab 
72 : 69 Ind Cas 548. 

S. 77 — Notice not necessary. 

Section 77 requires notice to be given to the Ry. 
Co. only in cases ol “Loss, destruction or deteriora- 
tion” of goods consigned to it. Notice will not be 
necessary in cases of non-delivery. A I R (V 9) 1922 
Pat 106 : 1922 P H C C 145 : 3 Pat L T 215 : 69 Ind 
Cas 103. 

S. 77— Suit against Railway Company — Notice 

not served according to S. 77. 

Where notice of a claim against a Railway Company 
was not served according to S. 77 and otherwise did 
not satisfy the requirements of S. 77, the suit against 
the Company must fail. (1912) 15 C L I 211 : 10 
C W N 356 : 13 Ind Cas 509 (DB). 

(c) Mode of service of notice. 

Ss. 77, 140 — Notice of claim — Notice actually 

given — Technical objection as to mode of service — 
Interference in second appeal. 

The plaintiff sued the defendant company to re- 
cover the loss of certain piece-goods consigned to 
them to be delivered to the plaintiff. Although several 
letters were sent and ample notice was given by the 
plaintiff to the company so as to enable them to as- 
certain whether it was an honest claim, the com- 
pany resisted the plaintiff’s suit on the technical 
ground that no letter was sent to them by registered 
post so as to constitute legal notice under the provisions 
of S. 77 read with S. 140. The lower Appellate Court, 
considering the evidence on the point, came to the 
conclusion that letter was sent by registered post : 

Held, that in view of the fact that the company 
was resisting plaintiff’s claim on a highly technical 

f ioint, the High Court would not inferfere with the 
ower Court’s finding of fact. AIR (Vol 18) 1931 Cal 
306 : 34 C W N 1079 : 132 Ind Cas 162 (DB). 

Ss. 77, 140— Sending notice by post — Registra- 

tion. 

Where notice of claim is given to a Railway by 
post, it must be forwarded in registered cover. The 
word ‘may’ in S. 140 means ‘must.’ (1910) 12 C L J 
14 (14, 15) : 14 C W N 888 : 7 Ind Cas 241 (DB); 

See also (1908) 12 C W N 450 : 35 C 194 (196, 197). 
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S. 77 — Notice, form of — How far knowledge of 

Company without notice enough. 

In May 1890, H delivered to the East India Rail- 
way Company at Gaziabad 1,500 bags of wheat for 
carriage to Bombay. The Railway receipts for the 
consignments were sent to plaintiffs by II who drew 
hundis against the receipts. The plaintiffs accepted 
and in due course paid the hundis. On presentation of 
the receipts at Bombay, the Bombay Baroda and 
Central India Railway Company delivered 875 bags 
only and granted certificate of short delivery respect- 
ing the rest. On the 25th July 1898, plaintiffs wrote 
to the B. B. 6c C. I. Ry. asking for d amages for short 
delivery. On the 22nd September 1898, the Railway 
Company wrote to the plaintiffs saying the Company 
was advised by the East Indian Railway Company to 
repudiate the claim and desiring plaintiffs to address 
further correspondence to the latter Railway Com- 
pany. As a result of further correspondence, the 
B. B. 6c C. I. Ry., on the 27th October 1898, wrote to 
plaintiffs intimating that the E. I. R. Co., repudiated 
their claim. The plaintiffs did not write directly to 
the E. I. Ry. Co., and it was not alleged that a 
claim was ever preferred by them or on their behalf 
to the E. I. Ry. Administration Plaintiffs ultimately 
filed a suit to recover damages for short delivery : 

Held, that the suit was barred by S. 77 as no claim 
on the E. 1. Ry. Administration was preferred in 
writing by plaintiffs nor did the plaintiffs intended 
that the claim preferred by them to the B. B. 6c C. I. 
Ry. Co., should either be preferred by that Company 
on the E. I. Ry. Co., or be treated as a claim on the 
E. 1. Ry. Co. Under S. 77 knowledge by a Railway 
Company is of no avail unless it be communicated to 
it in the prescribed mode. (1902) 4 Bom L R 495 
(501, 502, 503) : 26 B 669 (DB). 

(d) Notice to agent. 

See also N. 6 (a)* 

— S. 77_Notice to “Manager.” 

The agent of the Eastern Bengal Railway is the 
Manager within the meaning of the Act, and the 
notice under S. 77 must be given to the Agent and 
not to the Traffic Manager. AIR (Vol 5) 1918 Cal 539: 
21 C W N 751 : 38 Ind Cas 844 (DB). 

S. 77 — Suit against Railway for loss of goods — 

Notice on Agent — Service on Goods Superintendent 
if sufficient. 

Where in a suit against a Railway for loss of goods 
consigned, notice was served on the Goods Superinten- 
dent, but which never reached the Agent, the service 
of notice was bad and it affected the maintainability 
of suit for under S. 77 of Railways Act notice had to 
be served on the Agent. A promise by the Goods 
Superintendent to pay liquidated sum without the 
Knowledge of the Agent is not binding on the Com- 
pany. AIR (Vol 2) 1915 Cal 584 : 19 C W N 62 : 21 
Ind Cas 970 (DB). 

Ss. 77 and 140 — Claim for damaged goods — 

Notice. 

Notice of a claim under S. 77 of the Act in respect 
of goods delivered in a damaged condition must be 
served under S. 140 on the Agent and not on the 
Traffic Manager. (1913) 18 C L J 147: 17 C W N 1134: 
19 Ind Cas 673 (DB). 

S. 77 — Notice to Traffic Manager if notice to 

Agent. 

A notice to a Traffic Manager making claims on the 
Company is a claim preferred “to the Railway Ad- 
ministration” within the meaning of S. 77 of the Act 
and notice of the claim to the Traffic Manager is 
equivalent to notice to the Agent. (1912) 13 Ind Cas 
297 (Ajmer). 

Ss. 77 and 140 — In the case of a Railway Com- 
pany, the notice under S. 77 to be served under S. 140, 
must be on the Agent; but the notice need not be 
.physically thrust in the Agent’s hand. It is suffi- 
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cient if it is found that the Agent had full knowledge 
of the notice. The notice to the Traffic Manager was 
sufficient where it was clear that the Traffic Manager 
in the claims department (settles) all claims and the 
Agent also referred to him claims for disposal. (1909) 
13 C W N 24 : 4 M L T 427 : 3 Ind Cas 479 (DB). 

S. 77 — Notice of claim — Statement of fact in a 

letter — Evidence. 

Held, that the notice of the claim must be in exact 
compliance with the terms of the section. It must, 
therefore, be delivered to the Agent at his office. The 
statement of a fact in a letter is not proof of the fact 
itself. (1907) 9 Bom L R 942 : 31 B 534 (543) (DB). 

(e) Sufficiency of notice. 

S. 77— Notice of claim for compensation— Form 
and requisites — Mere letter intimating that goods 
had not arrived and asking that enquiries may be 
made — If sufficient as notice. 

A mere letter by a consignee to the Railway Com- 
pany stating that the goods had not arrived and ask- 
ing that enquiries might be made, cannot be regarded 
as a notice satisfying the requirements of S. 77 of 
the Railways Act, when no claim for compensation 
was made in that letter. 

The fact that in a short note to another Railway 
administration (G. I. P.) the Railway administration 
to whom the consignee’s letter was addressed (S. I. 
R.) referred to the letter as if it were a claim cannot 
possibly amount to a proper notice to that Railway 
(G. I. P.) of a claim for compensation by the consig- 
nee. 

Quaere — Whether knowledge on the part of one 
Railway administration that notice had been served 
on another Railway administration can be sufficient 
to amount to a notice under S. 77 of the Railways 
Act. AIR (Vol 34) 1947 Mad 362 : 60 L W 95 : 1947 
M W N 134 : (1947) 1 MLJ 152. 

S. 77 — Postal receipt of acknowledgment of do- 
cument transmitted to Railway, inference from. 

Because a certain postal receipt of acknowledgment 
has been filed by the plaintiff which purports to be 
with reference to some document transmitted to a 
Railway authority, it cannot be predicated with cer- 
tainty that the document in question was a notice 
which fulfilled the requirements of S. 77. AIR (Vol 
20) 1933 All 53 : 1932 A L J 1033 143 Ind Cas 298. 

Ss. 77 and 140 — Dismissal of suit for want of 

proper notice. 

If the notice given by the plaintiff in a suit against 
a Railway Administration substantially complies with 
the requirements of Ss. 77 and 140 of the Railways 
Act, the suit cannot be dismissed merely because the 
notice purported to be one under S. 80, Civil P. C., 
and the fact that a notice under S. 77, Railways Act, 
had been given was not mentioned in the plaint. 
AIR (Vol 19) 1932 All 381 : 1932 A L J 405 : 137 Ind 
Cas 205. 

-S. 77 — ‘Loss’, whether includes non-delivery— 

Notice of claim — Merely forwarding copy of notice 
sent to another company, whether sufficient. 

Section 77 contemplates that there should be a 
proper notice of the claim preferred in writing to the 
Railway Administration from which the compensa- 
tion is sought or which is asked to settle the claim. 
Notice under S. 77 to one Railway Administration 
cannot avail a party for a claim against another Rail- 
way Administration. 

The plaintiff consigned goods from Howrah (E. I. 
Railway) to Amritsar (N. W. Railway). The goods 
were lost owing to the neglect of the E. I. Railway. 
The plaintiff sent his claim under S. 77 to the Traffic 
Manager of the N. W. Railway holding it liable for 
damages and sent a copy of it to the Agent of E. I. 
Railway “for his information” : 

Held, that there was no notice to E. I. Railway 
and the plaintiff’s claim was, therefore, barred under 
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that section. All\ (Vol IS) 19SI Cal 585 : 35 C W N 
838 : 134 Ind Cas 93 (DB). 

Ss.77 and 140— Notice to Claims Superintendent. 

Notice of a claim against a Railway Company ser- 
ved on the Claims Superintendent of the Company, 
who generally settles such claim is not a sufficient 
notice under S. 140, unless it is proved that the offi- 
cer was authorised by the Agent to receive such 
notices. AIR (Vol 4) 1917 Cal 103 : 20 C W N 696 : 
38 Ind Cas 502 (DB). 

Ss. 77, 140— Claim for compensation for short 

delivery — Notice of claim on whom to be served — 
Service on Traffic Manager. 

The notice of claim under S. 77 must be served 
under S. 140 on the Agent of the company. But the 
law does not require that the notice should be physi- 
cally thrust in tne Agent’s hand. It is sufficient if it 
appears from the findings that the Agent has had full 
knowledge and notice of the claim. Where from the 
rules of tne Railway Company it appeared that the 
Traffic Manager in the Claims Department settles all 
such claims and the Agent also refers to him his 
claims for disposal : 

Held, that the notice to the Traffic Manager was 
sufficient. (1908) 13 C W N 24 (25, 26) : 4 M L T 427: 
3 Ind Cas 479 (DB). 

Ss. 77, 140— Goods lost in transit — Notice of 

claim — Sufficient notice. 

Notice of claim for goods lost in transit given to 
Railway Company A with whom they were origi- 
nally booked is not sufficient notice within Ss. 77 and 
140 to Railway Company B on whose line the goods 
were subsequently lost. (1907) 12 C W N 165 (166) 
(DB). 

(f) Notice must be proved. 


intends to bring an action. It merely requires that a 
claim for compensation should be preferred. II might 
have been otherwise if the statute hail expressly re- 
quired that notice of action shall he given i> in cer- 
tain classes of suits referred to in the Civil Procedure 
Code and the Bengal Wards Act. AIR (Vol 11' 1924 
Pat 98 : 3 Pat 76 : 5 P L T 12 : 1923 P II C C 2v 1 
74 Ind Cas 993 (DB). 

S. 77— Section 77 merely requires that a demand 

for compensation must be made and does not enact 
that the money value of the claim must be stated in 
the notice of demand. AIR (Vol 12) 1925 Nag 105: 89 
Ind Cas 490. 

(h) Separate notices. 

S. 77 and C. P. Code (V of 190S), S. SO — Notice 

under S. SO, C P. Code — If sufficient for purpose of 
S. 77, Railways Act also. 

Two separate notices, one under S. 80, C. P. Code 
and another under S. 77 ol the Railways Act would 
be necessary before a plaintiff can sue a Railway Com- 
pany for compensation lor loss, destruction or dete- 
rioration. 1950 A L J 41. 

Ss. 77, 140— Notice under S. SO, Civil P. C., on 

Collector — Whether dispenses with notice under 
S. 77, Railways Act. 

For purposes of S. 77, a notice to a Collector under 
S. 80, Civil P. C., cannot be considered to be a notice 
to the Government, in the case of a State Railway. 
Two separate notices are necessary before the suit 
can be maintained. AIR (Vol 22) 1935 All 900 : 1935 
A L J 90S : 1935 A W R 1010 : 156 Ind Cas 54 L (DB). 

(i) Pica of notice. 

S. 77 — Plea as to absence of notice cannot be 

taken for the first time in second appeal. AIR (Vol 10) 
1923 Lah 609 : 72 Ind Cas 779. 


S. 77 — Railway company admitting loss of goods 

— Validity of notice of claim — If material. 

An admission by the Railway Company of the loss 
of goods dispenses with the enquiry into the validity 
or invalidity of the notice of claim made by the 
plaintiff, since S. 77 of the Railways Act is only in- 
tended to give an opportunity to the Railway Com- 
pany to make satisfactory investigation. AIR (Vol 35) 
1948 Nag 17 : ILR (1947) Nag 369 : 1947 N L J 267. 

S. 77— Evidence Act — S. 114. 

There was evidence of the plaintiff’s son that noti- 
ces were sent by registered post to the Agents of all 
three Railways; and there was on the record the 
registered receipt of the Agent of the B. N. Railway, 
and plaintiff swore that the receipt was for the notice 
sent and there are letters on the record from the B. 
and N. W. Railway actually making an admission 
that they were prepared to pay a small sum in full 
satisfaction of the plaintiff’s claim. 

Held, it seems impossible to hold that notice was 
not sent within the meaning of S. 77 ol the Act. AIR 
(Vol 10) 1923 All 145 : 4 L R A Civ 48 : 73 Ind Cas 
440. 

.S. 77 — Notice of claim— Proof of— Offer by Rail- 
way Company to pay — Estoppel — Limitation Act, 
Art. 31. 

For a suit for compensation for non-delivery ol 
goods consigned to a Railway Company for carriage, 
notice of claim as contemplated in S. 77 must be 
proved. The fact that an offer was made by Railway 
Company to pay a certain amount in satisfaction of 
the plaintiff’s claim would not estop the Railway 
Company from raising the plea of notice. (1911) 33 
All 5A4. ; 8 A L J 543 : 10 Ind Cas 122 (DB). 

(g) Contents of notice. 

S. 77 — S. 77 merely requires that a demand for 

compensation shall be made but it nowhere prescribes 
■ that the money value of the claim shall be stated. 
S. 77 does not require the claimant to notify that he 


(j) Second notice. 

S. 77— Notice properly given — Railway taken 

over by Secretary of State— No second notice neces- 
sary. 

The plaintiff, who consigned at Bombav some 
goods, brought a suit against the G.I.P. Ry. Co., and 
the Secretary of State lor loss of goods in transit. lie 
gave a notice, as required under S. 77, Railways Act, 
within six months ol the loss, that is, on 20th Febru- 
ary 1925. The Railway Administration was taken over 
by the Secretary of State lor India on 1st July 1925, 
and the suit was filed on 18th August 1925. It was 
contended that the suit was bad by reason of the 
want of notice under S. 80, C. P. Code. 

Held, that the contention could not be upheld as 
the Secretary of State having taken over the adminis- 
tration of the Railway Company stood in the shoes 
of the Railway Administration which he took over 
and, therefore, the suit which was good against the 
Railway Administration was also good against him. 
AIR (Vol 15) 1928 Mad 599: 1928 MWN 218: 109 Ind 
Cas 406. 

(k) Combined notice. 

S. 77 — Combined notice under S. 77 and C. P. 

Code, S. 80 can be given. 

In the case of a State Railway it is open to a party 
to give a combined notice which would satisfy all 
the requirements of S. 77, Railways Act, and S. 80, 
C. P. Code. But if a party does not do that he must 
give a notice under S. 77 within six months in order 
to enable him to claim compensation for loss of goods 
and he must also give a notice under S. 80, C. P. 
Code in order to enable him to file a suit against the 
Secretary of State. AIR (Vol 15) 1928 Mad 599 : 1928 
MWN 218 : 109 Ind Cas 406. 

S. 77 — Goods consigned over several railways — 

Notice only to one — Liability of others. 

The plaintiff consigned certain goods to be carried 
along three Railways. By mistake of one Railway 
they were taken to a wrong place from which place 
they were at last brought back in damaged condition. 
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The plaintiff gave notice within six months to one of 
the Railways and after six months to the others. The 
plaintiff contended that no notice was necessary as 
the Railways were guilty of tortious act and' the 
bmall Cause Court referred the question to the High 
Court for opinion whether notice under Section 77 
was necessary. 

Held, that the plaintiff could not recover damages 
trom the Railways to which he has failed to give 
notice within six months as required by Section 77 : 
that the company which had received notice within 
time was not liable for .he mistake ol the Railway 
which gave the plaintiff cause lor claiming damages; 
that the diversion ol goods bv one of the Railways 
amounted to a breach of contract; it could not be 
called a tortious or wrongful act. Section 77 applies 
tp the plaintiff s claim for damages as it deals with 
claim for deterioration of goods delivered to be 
carried by Railway,” under which class his claim 
falls. A 1 R (Vol 9) 1922 Bom 157 : 4b Bom 176 : 23 
Bom L R 866 : 64 lud Cas 390 (DB). 

(1) Notice — By whom to be served. 

S. 77— Under Section 77 of the Railways Act, 

read with Section 140 of that Act. it is not absolute- 
ly necessary that a person who puts forward a claim 
against the railway should himself give notice to the 
manager or agent of the Railway; but if he elects to 
take the risk ol giving the notice to any person other 
than the Manager or the Agent, it is necessary for 
him to show that the notice was delivered on his be- 
half to the proper person, that is to say, to the Mana- 
ger or the Agent as the case may be within six 
months. AIR (Vol 12) 1925 Sind 62 : 78 Ind Cas 735. 

7. Object. 

S. 77 — Notice — Object of. 

The object of S.77 is to prevent stale and dishonest 
claims for loss and not as a means to enable the Rail- 
way authorities to deprive their customers ol just 
dues; but the Railway authorities are entitled to 
have due notice of the total extent of the claim pre- 
ferred against them. AIR (Vol 26) 1939 Nag 141: 1939 
N L J 124 : 185 Ind Cas 241. 

S. 77— The object of S. 77 is to»prevent stale and 

possibly dishonest claims for loss, when owing to de- 
lay it might be impossible to trace the transaction or 
check the allegations made, and when the evidence 
necessary to rebut a dishonest claim might no longer 
be available. It is intended as a weapon of defence 
against fraud not as a means to enable the railway 
authorities to deprive their customers of their just 
dues. AIR (Vol 17) 1930 Cal 332. 

S. 77 — The object of S. 77 is to give the compa- 
ny prompt notice of the claim so as to prevent stale 
claims and to enable it to make prompt enquiry. AIR 
(Vol 9) 1922 Mad 362: 42 M L J 202 : 45 Mad 135 • 
30 M L T 112 : 14 M L W 684 : 1921 M W N 878: 69 
Ind Cas 59 (DB). 

8. Overcharge. 

S. 77 — Applicability — "Overcharge” — Meaning 

—Freight paid by consignor before booking and 
collected again from consignee at destination by 

mistake — Suit by consignee for refund Notice 

Necessity — Double collection of freight If over- 

charge. 

, Where freight in respect of goods consigned by 
a Railway Company is prepaid by the consignor 
before they are booked, but owing to the non- 
receipt of the railway receipt, the consignee is made 
to pay the freight again at destination, the consignee 
being ignorant of the prepayment of freight by the 
consignor, a suit by the consignee for recovery of the 
freight paid by him by mistake is not barred by 
reason of failure to give a notice under S. 77. Rail- 
ways Act. The amount sought to be recovered is not 
in the nature of an overcharge within the meaning of 
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S. 77 of the Act, and hence no notice under that 
section is necessary. The amount can be recovered 
under S. 72 of the Contract Act, as money paid under 
a mistake. 

Ayyar, J.: "Overcharge” in S. 77 must be inter- 
preted in its natural and ordinary sense of charge in 
excess of that prescribed or permitted by law. (1947) 
13 Cut L T 60 (DB). 

S. 77— Rate of consignment at despatch— Higher 

at destination — Suit for refund on ground that 
Chief Trailic Manager has given lower rate. 

When the clerk at the place where the consign- 
ment was booked stated that the consignment would 
be charged at a certain rate per maund, it is open to 
the consignor not to consign the goods at all. If no 
further amount is demanded at the place of destina- 
tion before delivery of goods, the consignor cannot 
then sue for refund of the excess amount on the 
ground that the Chief Traffic Manager had given him 
a lower rate per maund. AIR (Vol 30) 1943 All 158 : 
ILR (1943) All 223 : 1943 ALJ 1: 1943 AWR8: 
206 Ind Cas 372. 

S. 77— Overcharge, claim for. 

Section 77 assumes the possibility of claims for 
overcharge, but where such a claim lies in law, then 
it cannot succeed unless notice within six months has 
been given. It does not provide a remedy under tbe 
Act; it only cuts down the remedy in cases where 
claims would lie according to tbe general law. AIR 
(Vol 26) 1939 Nag 141 : 1939 N L J 124 : 185 Ind Cas 
241. 

S. 77 — "Overcharges,” what are. 

An overcharge is simply a charge of more than is 
permitted by law. The wprd should be interpreted in 
a wide sense. AIR (Vol 26) 1939 Nag 141: 1939 N L T 
124 : 185 Ind Cas 241. 

S. 77— An overcharge is a charge of more than is 

permitted by law. As such it is not confined to an 
overcharge recovered before the delivery of the goods 
to the consignee at destination, but must necessarily 
cover a case of an overcharge which might be dis- 
covered on reweighment, or in other words which the 
Company is not permitted by law to keep to itself in 
good conscience whenever recovered. AIR (Vol 14) 
1927 Nag 77 : 100 Ind Cas 406. 

Ss. 77, 140 Consignment— Overcharge. 

The plaintiffs sued the defendant Railway Com- 
pany to recover the excess amount claimed and re- 
ceived by the Company as carrier after the delivery 
of the goods to the consignee. 

Held, that the notice prescribed by S. 77 was 
necessary the overcharge referred to in the section 
is not confined in its meaning to an overcharge re- 
covered before the delivery of the goods to the con- 
signee at their destination; Held further, that the 
delivery of a latter under S. 140 must be in exact 
compliance with the terms of the section and it must 
be delivered to the Agent at his office. (1907) 9 Bom 
L R 942 : 31 Bom 534 (543). 

S. 77 — Railway Company — Receipt of goods by 

one company for carriage over its own and another 
company’s line — Liability in respect of overcharge 
made by delivering company — Bye-laws — Power of 
Railway Company to alter the principle of calculation 
of rates: -See 1907 A VV N 21 : 4 A L J 80 : 2 M LT 
42 : 29 All 228.(231, 232) (FB). 

9. Scope. 

Ss. 77 and 140 — Relative scope and object of. 

Section 77, Railways Act, is obviously a limita- 
tion section, while S. 140, is merely an enabling 
section; the word "may” in the section does not 
mean "must.” The object of the notice on the 
manager is simply to give an opportunity to the 
railway administration that they may iuquire im- 
mediately into a claim. AIR (Vol 36) 1949 Pat 347 : 

28 Pat 178 (FB). 
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— — S. 7S (2)— False declaration— S. 78 (2), if applies 
—Consignor, if debarred from recovering more than 
value of goods. 

Where the declaration given for the purposes of 

S. 75 is false and when that representation is the 
basis of calculation of percentage payable by way 
of compensation for increased risk, this is material 
part of the declaration account and description of the 
goods and hence the second part ot S. 78 applies and 
the consignor cannot recover more than the value of 
goods actually lost in accordance with the valuation. 
AIR (Vol 23) 1936 Pat 393 : 2 B R 633 : 17 P L T 
268 : 15 Pat 394 : 163 Ind Cas 685 (DB). 

— S. 80. 

1. Agreement between railways. 

2. Form of suit. 

3. Liability of railways. 

See also Ns. 1, 5 and 7. 

4. Non-delivery. 

5. 0,>«.n delivery. 

6. P trties to appeal. 

7. Proof of loss or damage. 

8. Principle and scope. 

9. Suit for refund of overcharges. 

1. Agreement between railwa>s. 

S. 80 — Agreement between two companies — 

Liability. 

Notice of an agreement between two Companies 
that each is responsible to the other but not to the 
public would rot relieve the Company with whom 
the goods were at the time of loss from liabilitv to 
the public. 233 PLR 1912 : 111 P R 1912 :224 PVVR 
1912 : 15 Ind Cas 12 (DB). 

2. Form of suit. 

S. 80 — Frame of suit — v tate-owned railway — 

Suit against — Proper form of —Suit against Governor- 
General merely — Propriety of. 

Under the Railways Act, the scheme is that a 
plaintiff suing for compensation for loss must sue a 
particular railway administration. In the case of 
state-owned railways the notice to the railway ad- 
ministration would include the Government; similarly 
a suit against a railway administration would also 
include the Government, but not vice versa. Merely 
suing the Governor-General as representing the entire 
state-owned railways (at least before the Indian 
Independence Act) is not a proper form of suit. That 
would render S. 80 otiose and meanirigless, as such a 
suit does not make the railway administration a party 
to 'the suit. AIR (Vol 37i 1950 Nag 85 : 1LR (1950) 
Nag 212 ; 1950 N L J 128 (DB). 

3. Liability of railways. 

See also N. 1, 5 and 7. 

(a) Where booked or where loss occurred. 

(b) Where loss caused is not known. 

(c) Option to plaintiff. 

(a) Where booked or where loss occurred. 

— — S. 80 — Receiving Railway different from deli- 
very Railway — Relative positions of — Damage to 
goods while in the possession of the delivering rail- 
way — Delivering railway, if and when liable. 

Under S. 80 of the Railways Act the receiving rail- 
way is the principal and the delivering railway is its 
-agent and the delivering railway can therefore be 
held liable for damages only if it is responsible for 
it. Where goods were handed over to one rail- 
way for delivery to the consignee at a station on 
-a different railway and the goods were damaged by 
fire while in the possession of the delivering railway, 
held, that in the absence of proof of negligence the 
latter Railway was not liable. AIR (Vol 33) 1946 
Mad 227 : (1940) 1 M L J 68 : 1946 M W N 58 : 59 
L W 39 : 225 Ind Cas 481. 
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— — S. 80 — Goods consigned at railway of one ad- 
ministration and delivered at railway of another ad- 
minist. ation — Their liability for loss of goods is 
joint and several. 

Where goods are consigned at the railway of one 
administration and are carried over and delivered at 
the railway of another administration both the ad- 
ministrations are jointly and severally liable. 1 here- 
fore the former is equally liable to make good the 
loss by payment of compensation to the same extent 
as the latter. AIR (Vol 33) 1946 Pat 330:223 Ind Cas 
236 : 12 B R 348 (DB). 

S. SO —Essentials for liability. 

When goods are delivered to one railway adminis- 
tration to be carried by it and beyond its limits by 
another, the other railway administration can only 
be sued if the “loss” occurred on its railway. A 1 11 
(Vol 13) 1926 I ah 1L6 : 6 Lah 499 : 26 P L R 853 : 
92 Ind Cas 332 (DB). 

S. SO — Both Railways responsible. 

Goods were booked on A Railway to be sent to a 
station on B Railway. Goods were despatched but 
the invoice relating thereto was not sent to B rail- 
way for over six months. As the goods were lying, 
they deteriorated and the consignee sued lor 
damages. B Railway too did not take care to ascer- 
tain whose goods they were. 

Held, that both Railways are liable. AIR (Vol 13) 
1926 Pat 395 : 1926 P H C C 220 : 96 Ind Cas 
1037 (DB). 

S. 80— Negligence _ Compensation — Liability 

of one Railway for loss taking place on another 
Railway. 

If a Railway Company receives goods for carriage 
over a foreign Railway, it is liable for loss of the 
goods though the loss did not occur upon their line. 
Certain packages were delivered to a Railway Com- 
pany for carriage to Howrah, l he consignor signed a 
risk note whereby the Company was not liable except 
for wilful negligence. The doors of the waggons being 
carelessly fastened, some ot the packages were lost. 
Held, that the Company were liable for the loss. 
-(1910) 7 A L J 833 : 7 Ind Cas 160 (DB). 

S 80— Goods consigned to one Companv— Goods 

transmitted through another Company to destination 
— Short delivery — Liability. 

Where goods are accepted by a Railway Company 
for delivery at a particular place and have to be 
transmitted through other Railway Companies before 
they reach their destination, these latter oompanies 
are not liable for short delivery, unless the goods are 
proved to have been lost by them or the company 
which accepted the goods and issued the ticket did 
so as partners or agents of the other companies also. 
The mere fact of the companies being in the habit of 
issuing tickets and receipt does not make them part- 
ners or agents. (1901) 3 Bom L R 260 (267, 268). 

(b) Where loss caused is not known. 

S. 60 —Through booking Goods found damaged 

at destination — Remedy of consignee. 

Cei tain goods were delivered to the Bengal Nag- 
pur Railway for carriage to a station on the South 
Indian Railway. When they arrived at the desti- 
nation, it was found that they were in a damaged 
condition. The consignee sued the South Indian 
Railway for damages. It appeared that the goods had 
to Dass through other Railways and there was no 
evidence to prove at what stage of the transit the 
damage occurred : 

Held, that where there is no evidence to prove on 
which Railway the damage occurred, the plaintiff’s 
remedy under S. 80 was to sue the Railway to which 
the goods were delivered. The action against the South 
Indian Railway was not maintainable AIR (Vol 21) 
1934 Mad 652 : 40 L W 625 : 1934 MWN 1127:151 
Ind Cas 774. 
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S. SO — Where loss occurred not known. 

Where goods were handed over to B. N. Ry. and 
travelled over E. 1. Ry., O. R. Ry. and B. N. W. Ry. 
also, but it was not proved that the loss was caused 
while passing over the latter, held, B- N. Ry are 
liable for the damage caused to the goods. AIR (Vol 
10) 1923 All 145 : 4 L R A Civ 48 : 73 Ind Cas 440. 

(c) Option to plaintiff. 

S. SO— Scope— Option of plaintiff— Suit against 

agent railway without impleading contracting rail- 
way— Burden of proof. 

In the case ot a consignment cl goods booked 
through over the railways of two or more railway ad- 
ministrations each Railway Administration has to be 
treated as a separate entity with separate existence 
and personality. The injured party has an option to 
sue either the railway administration with whom the 
contract was made or the railway administration 
on whose railway the loss’occurred. The administra- 
tion with whom the contract has been made is the 
principal and the other railway merely acts as agent 
of the principal. Section 80 saves the agent unless 
the agent is responsible for the loss. Rut a plaintiff 
who, having his rights against the principal, that is 
to sav, the administration with whom he entered 
into the contract, chooses to omit that administra- 
tion and sues only the agent administration under- 
takes a burden which he must discharge strictly. 
AIR (Vol 37) 1950 Nag 85:1 L R (1950) Nag 212:1950 
N L J 123 (DB). 

S. 80— Goods carried over different railway ad- 
ministrations — Short delivery — All the adminis- 
trations concerned — If liable. 

It is not correct in law to say that where a con- 
signment of goods have to traverse different railway 
administrations in order to reach its destination, all 
the railway administrations concerned in the carriage 
of goods are jointly and severally liable for any loss 
that has occurred. There is no warrant for this con- 
clusion in the provisions of S. 80 of the Railways 
Act. That section gives the owner of the goods the 
choice of claiming his remedy for short delivery 
either against the railway administration to which 
the goods were consigned or against the railway ad- 
ministration on which the loss occurred. The remedy 
is alternative, and not cumulative. A railway ad- 
ministration to which the goods were not consigned 
or on which the loss did not occur cannot be sued 
for damages for short delivery on the basis of the 
doctrine of agency or of partnership. AIR (Vol 36) 
1949 Pat 329 : 27 Pat 996 (DB). 

S. 80— In a suit for compensation for loss of 

through-booked goods involving transit over two or 
more railway administrations, it is open to the plain- 
tiff to sue either the company with whom he origi- 
nally made the contract for the carriage of goods or 
the company actually responsible for the loss of goods. 
Where the plaintiff has chosen to sue the latter, it 
is not competent to the defandant that the other 
company ought to have been as well impleaded It 
is open to the defendant for themselves to take pro- 
per steps to bring in the other Railway Company (i.e, 
the company with whom the contract was in the 
first instance entered into) as a party who might be 
liable in the alternative to themselves or as a party 
liable to indemnify them against any loss which they 
might suffer bv reason of being obliged to pay com- 
pensation to the plaintiff. Apart from this course, 
they can only confine themselves as against the 
plaintiff to the merits of the case regarding their own 
resDonsibility ior the alleged loss of goods. AIR (Vol 
18) 1931 Cal 3U6 : 34 CWN 1079 (DB). 

-S. 80 - Although S. 80 gives plaintiff the option 

to sue any of two companies through whom the goods 
have been carried, it by no means prohibits him from 
impleading both the companies in a suit. Indeed, in 


540 

many cases it may be difficult for the plaintiff to 
know before the institution of the suit on which line 
the loss actually occurred. AIR (Vol 17) 1930 All 132: 
1930 ALJ 297 121 Iud Cas 828 (DB). 

S. 80 — When a consignment is to run over two 

consecutive railways the first railway to which the 
goods are consigned is the agent of the second railway 
by which the goods are to be delivered to the con- 
signee, who has a right of suit against both for any 
loss occurred as the principal is ordinarily liable for 
the negligence of his agent. AIR (Vol 11) 1924 Pat 
811 : 75 lnd Cas 18. 

S. 80— Consignment of goods — Loss. 

Where goods were consigned at a station under 
one Railway Administration and the loss of the goods 
consigned occurred at a place under another Railway 
administration, a suit lor damages for the loss of the 
goods can be brought against either of the Railway 
Administrations. AIR (Vol 1) 1914 All 524 : 12 ALJ 
339 : 25 lnd Cas 77. 

4. Non-delivery. 

S. 80— Through booking — Mere non-delivery of 

goods, whether amounts to ‘loss’— Refusal of consig- 
nee to take delivery unless condition of bags is noted 
— Duty of company. 

A consignment of goods was sent from Mysore in 
the Mysore Railway to Palghat in the S. I. Ry. The 
consignee, on examining the bags at Palghat, found 
that the bags had been tampered with and refused to 
take delivery unless the bags were re-weighed and 
their condition was noted and a record of the condi- 
tion of the bags was handed over to him. The clerk 
refused to accede to this demand and the goods were 
sold by the Railway Company. The consignee then 
sued the S. I. Ry. Co. for value of the consignment 
and damages for loss of profits : 

Held, (1) that the refusal of the Railway Co., to 
deliver the goods on the consignee’s terms was not 
a loss within the meaning of S. 80 and the liability 
in respect of the goods arose from breach of contract 
and not Irom a tort, and the plaintiff was, therefore, 
entitled to sue only the Company to whom the goods 
were consigned, viz., the Mysore Railway. 

(2) that the request of the consignee to give him a 
record of the condition of the bags was not a reason- 
able request and the S. I. Ry. Co. were not guilty of 
any breach of duty in refusing delivery under these 
conditions. AIR (Vol 23) 1936 Mad 878 : 44 LW 313: 
71 MLJ 325 : 1936 MWN 979 : 164 Ind Cas 903. 

S. 80 — Claim for compensation for non-delivery 

of goods — Against whom to be made. 

A suit under S. 80 for compensation for loss may be 
brought either against the company with whom the 
contract for carriage was directly made or against the 
Railway Administration on whose railway the loss 
occurred. If the latter course be taken, it does not 
follow that the suit is one founded in tort. The suit 
is founded on statutory liability which is attached to 
the contract though that contract be made with a 
railway other than the defendant to the suit. AIR 
(Vol 20) 1933 Pat 45 : 13 PLT 695 : 12 Pat 67 : 141 
Ind Cas 813 (2) (DB). _. rf 

S. 80 — Carriage of goods— Non-delivery —Diffe- 
rent Railways carrying goods — Consignment — Bags 
torn— Refusal to re-weigh. 

Where the consignment was booked in one Railway 
and was to be delivered at a station belonging to 
another Railway, the latter were agents of the for- 
mer and are not liable to be sued for non-del ivery- 
Where the consignee on finding the bags loose 
torn, requested the Railway staff to re-weigh them 
and on refusal by the staff did not take delivery or 
pay freight. Held, that railway authorities were right 
in selling the bags after due notice to the consignee,- 
The plaintiff’s suit for damages was unsustainable. 

(1913) 11 ALJ 775 Note : 21 Ind Cas 428 (DB). 


542 




541 


RAILWAYS ACT (9 of 1890), S. 80_5. Open delivery 


5. Open delivery. 

S. 80— Open delivery — Consignment not hampe- 
red with - Damage. 

Where the consignment was intact so far as the 
seals and package was concerned but some little 
metal clips on the edges were loose, the plaintiff 
could not compel the Railway Company to give open 
delivery, though there may be some difference in 
weights and so the Company’s refusal to give such 
open delivery did not make it liable for damages. 
(1913) 11 ALJ 772 : 21 Ind Cas 448. 

6. Parties to appeal. 

S. 80— The plaintiff had a bale of cloth consigned 

_ • _ * A A + % 1 


from Bombay to Daltonganj. The bale of cloth was 
never delivered and he instituted a suit joining the 
G. I. P. Railway Co- and the E. 1. Railway Co , as 
defendants since part of the route from Bombay to 
Daltonganj would lie over the E. I. Railway. In the 
plaint the plaintiff stated that the non-delivery 
was due to the wilful negligence and misconduct 
on the part of the employees of the railways. The 
suit was dismissed and in the appeal by the plaintiff, 
he made only the E. 1. Ry. Co., as respondent. 
There was no finding and allegation that the bale 
was in fact lost in course of transit on E. I. Railway. 

Held, that the contract being with the G. I. P. 
Railway Co., and the complaint being that the goods 
had not been delivered, the E. I. Ry. Co. alone could 
not be made liable, and therefore, the G. 1. P. Ry. Co. 
was a necessary party to the appeal. AIR (Vol 14) 
1927 Pat 344 : 0 Pat 105 : 8 PLT 358 : 100 Ind Cas 
889 (DB). 

7. Proof of loss or damage. 


attaching liability on any particular Railway to prove 
that the loss occurred on the line of that Railway. 
AIR (Vol 1) 1914 Cal 623 : 19 CL| 434 : 23 Ind Cas 
22 (DB). 

S. SO— ‘Deterioration’ — Meaning of. 

“Deterioration” in S. 80 included decrease in mar- 
ket value consequent on detention. 233 PLR 1912 : 
111 P R 1912 : 224 PWR 1912 : 15 Ind Cas 12. 

8. Principle and scope. 

S. SO — Principles and scope of. 

The principle underlying S. 80 is that the Railway 
which takes delivery ol goods with an undertaking 
to carry it safe is an agent for the Railway over 
which the goods have to pass in order to reach its 
destinction and vice versa. T he consignor is a third 
person. lie contracts with the particular Railway to 
deliver to him at a particular station the goods 
consigned and the arrangement ol carrying the goods 
is between the Railways over which the goods have 
to pass and has nothing to do with the consignor. 
AIR (Vol 20) 1933 Pat 630 : 118 Ind Cas 396. 

9. Suit for refund of overcharges. 

S. 80 — Where goods are carried over two 

railways, and the transferee railway overcharges the 
goods, a suit to refund does not lie against transferr- 
ing railway. 97 Ind Cas 474 : 49 All 236 : 25 A L J 
89 : AIR (Vol 13) 1926 All 698 (DB). 

S. 80— Receipt of goods by one Company for 

carriage over its own and another company’s line — 
Liability in respect of overcharges made by deli- 
vering Company— Bye-laws — Power of Railway Com* 
pany to alter the principle of calculation of rates. 


S. 80J Goods consigned for transport over 

two railways — Evidence showing loss of goods on the 
railway of the delivering company— Suit for compen- 
sation under S. 80 is maintainable against delivering 
company. 

When goods have been consigned for transport 
from one place, to another over two railways and 
there is evidence to show that they reached a parti- 
cular midway station from where the jurisdiction of 
the delivering railway company commences and they 
were duly handed over to delivering company in good 
order and the goods have not reached the destination, 
the only possible conclusion is that the goods were 
lost ana that they were lost on the railway of the 
delivering company. A suit claiming compensation in 
respect of short delivery is, therefore, maintainable 
against the delivering company under S. 80. AIR 
(Vol 33) 1946 Mad 133 : 1945 Mad M N 667 : 1945-2 
Mad L J 448 : 58 Mad L W 592. 

S. 80— Damage to goods in transit — Suit against 

two companies for damages — Proof. 

Where a suit for recovery of damages on account of 
the damage caused to the consignment is instituted 
; against two Railway companies under S. 80, Railways 
[ Act, one of them ’being one on whose Railway the 
oods were delivered by the plaintiff and the other 
eing one on whose Railway the damage has occur- 
red, and the suit fails against one of the defendants, 
the plaintiff can only succeed against the other com- 
any if they are able to show that the goods were 
amaged while they were in transit on the line of 
that company. AIR (Vol 26) 1939 Cal 377 : 189 Ind 
Cas 56. 

S. 80— Burden of proof. 

Where plaintiff sues only one out of many Railway 
Companies over whose lines the particular goods pas- 
sed, he must prove that the defendant Company Is res- 
ponsible for the damage or loss. AIR (Vol 9) 1922 All 
514: 44 All 763: 20 ALJ 761 : 68 Ind Cas 961 (DB). 

— -S. 80 — Carriage of goods by different Railways — 
Loss of goods — Liability of particular Railway. 

Where goods carried by different Railways were 
lost .in the pouxge of the transit, it is necessary for 


Two waggon loads of chillies were received by the 
Station Master at Bezwada on the Nizam’s Guar- 
anteed State Railway for carriage to Agra station on 
the Great Indian Peninsular Railway at a rate of 
Rs. 270 per wagon for the whole distance. On arrival 
at Agra the Great Indian Peninsular Railway Com- 
pany’s Station Master demanded payment of higher 
rates, calculated per maund, and refused delivery 
until such .rates were paid. The consignees paid 
under protest and sued both Railway Companies fot 
a refund of the excess charges. 

Held, that the contract for carriage of the goods 
for the whole distance was one entire contract with 
the receiving Company who were liable for the over- 
charge, if any, wrongfully demanded from the con- 
signees. 

Held also, that a bye-law of the Great Indian 
Peninsula Railway Company which reserved to the 
Railway the right of remeasurement, reweighment 
recalculation and reclassification of rates, terminals 
and other charges at the place of destination and of 
collecting before the goods are delivered, any amount 
that may have been omitted or undercharged did 
not authorize the Great Indian Peninsula Railway 
Company to alter the contract between the parties 
and charge at the place of destination maund rates 
instead of waggon rates. 1907 AWN 21: 4 A L T 
80 : 2 M L T 42 : 29 A 228 (231, 232) (FB). 

S. 82 A. 

S. 82A— Liability for negligence of the Railway 

Company if the door of a carriage is open - Breach 
of statutory duty — Railway Company bound to carry 
passengers inside the carriage — Putting an arm on 
the wndow sill of a carriage amounts to contribu- 
tory negligence. 

If the door of a carriage of a Railway Company is 
open, it is evidence of negligence on the part of the 
Company but not conclusive proof of it. Where there 
is a statutory obligation, any breach of that which 
causes an accident is conclusive against the defen- 
dant, apart from special proof of negligence. Rut the 
breach of the duty must in itself be the cause of the 
accident, and the rule does not extend so far as to 




543 


RAILWAYS ACT (9 of 1890), S. 82 A 844 


exclude the defence cf contributory negligence. A 
Railway Company contracts to carry passengers 
inside and n«»t outside their carriages. A passenger 
who puts any part of his person outside the carriage 
of a Railway Company m which he was travelling 
and receives an injury to the part so extruded, is 
guilty not Only of negligence by putting hi nself out- 
side the carriage, 'but of contributory negligence 
which disentitles him to recover against the Com- 
pany, provided that no matter what negligence the 
Compan> has been guilty of that could not have 
caused the passenger any injury so long as he re- 
mained inside the carriage. (1909) 12 Bom L R 73 : 
34 B 427 (439, 440) : 5 Ind Cas 676. 

S. S4. 

S. 84 - Rules under. 

The railway police, if they have completed an 
investigation before the time mentioned in the 
proviso to sub-R. 1 to R. 26 under S. 84, Railways 
Act, are not impliedly prohibited from exercising 
the ordinary powers which the officer in charge of a 
police station has of making a report ,.s to the result 
of his investigation under S. 173, Cr. P. Code. The 
provisions ot the Criminal Procedure Co le apply, 
unless there is anything in any enactment for the 
time being in force regulating the manner of inves- 
tigating offences connected with railway accidents 
to the contrary. There is nothing that clearly frus- 
trates the authority of the police oificer mentioned 
in S. 1 . 3, Cr. P. Code who has completed 1 his 
investigation at the time an enquiry under R 20 is 
commenced or ordered. 109 Ind Cas 487 : 52 Bom 
238 : 30 Bom L R 392 : 29 Cr. L J 551 : 10 A 1 Cr R 
308 : A 1 R iVol 15) 1928 Bom 162 (DB). 

— —S. 84. Power of Magistrate to inquire about 
heirs of deceased Railway servant 

3 he Railways Act does not empower a Magistrate 
to make an inquiry as to the true heirs of a deceased 
Railway servant. 10 SLR 64 17 Cr L J 368 : 35 

Ind Cas 672 : AIR (Vol 3) 1919 Sind 34. 

S. 100 

S. 100 — Rule 100 — Object of rule — Breach 

Punishment. 

The object of S. 101 and rule 100 is to lessen the 
risk of accidents through shunting on a through line 
after the line-clear has been given, and a breach of 
the rule will render the rule-break r liable to punish- 
ment even though no accident might have occurred. 
In determining the punishment, the gravity of the 
oEence should be estimated not by the ultimate con- 
sequences but by the risk involved. (1913)37 Bom 
685 : 15 Bom L R 702 : 14 Cr L J 460 : 20 Ind Cas 
620 (DB). 

S. 100 — Procedure under first part of S. 100 

Conviction under second part. 

The Magistrate proceeded against an accused as 
if the case was under the 1st part of S. 100, Railways 
Act, and eventually convicted him under the latter 
part of S. 100 which was a warrant case ; the pro- 
cedure for warrant cases was not however followed. 
The conviction was illegal. (1909) 5 M L T 204 : 11 
Cr L J 191 : 4 Ind Cas 1115 (DB). 

S. 101. 

S. 101 — Station master satisfying himself that 

all points were correctly set- Go ds train allowed to 
pass on to loop line— Train going into blind siding 
and collision caused — Offence. 

A station master of a wayside station, after receiv- 
ing an “all right’ signal allowed a goods train to 
-pass over the loop line even though the main line 
was clt-ar. On the day in question, before the goods 
train was allowed to run on to the loop line, point 
No. 2 on this line was not properly adjusted with 
the result that the train ran into a blind siding and 
.collided with two trucks there. As a result of the 
collision, considerable damage was done and the 


driver and certain persons on the goods train 
sustained simple injuries : 

Held, that in allowing the goods train on to the 
loop line, the station master did nothing to endanger 
the safety of any person as the loop line was clear. 
The switching of the train on to the loop line was 
not the proximate cause of the accident. Though 
according to the rules the station master m ist be 
satisfied that the points are correctly set before he 
allows a train on to the loop line, it is not the duty 
of the station master himself to go and examine the 
oi ii ts and see for himself that they are correctly set 
efore allowing a train to proceed on to the loop 
line. lie has to trust the pointsman, and the practice 
is to receive a signal from the pointsman that the 
points are all correctly set betore allowing the train 
on to the loop line. AIR (Vol 23) 1936 All 745 : 1936 
A L J 951 : 1936 A YV R 877 : 38 Cr L J 227 : ILR 
(1937) All 133 : 166 Ind Cas 455. 

S. 101. R. 187, Cl. 8 (3) — Station Master opening 

lock but leaving it unlocked — Assistant Station 
Master relieving him, if guilty. 

YV'here, a Station Master opens a lock but leaves it 
unlocked when he is relieved by the Assistant Station 
Master and there is nothing to make the Assistant 
Station Master know that it is lelt unlocked, he 
cannot be guilty of an offence under S. 101, Railways 
Act. AIR (Vol 22; 1935 All 121 : 36 Cr L J 630 : 4 
A VV R 1413 : 154 Ind Cas 1059. 

S. 101 (c) — Duty of driver. 

An engine driver of a Railway train is not bound 
to stop a train merely because way-farers shout to 
him. AIR (Vol 20) 1933 Pat 94 : 34 Cr L J 576 : 148 
Ind Cas 220. 

S. 10 1 (a) — Rules under R. 101 — Non-compliance 

— Prosecution of driver — Evidence of fireman. 

When an engine-driver is prosecuted under S. 101, 
Railways Act, lor breach of R. L01 for disobedience 
of the guard, the mere ground that the fireman is 
subordinate of the driver does not render the for- 
mer’s evidence worthless, but he is to be treated as 
aL important witness in the case, AIR (Vol 20) 1933 
Pat 94: 34 Cr LJ 576: 14 3 Ind Cas 220. 

S. 101 (a) — Rules under, R. 131 — Duty of driver 

— Minor bridges. 

It is not fair on *the happening of an accident to 
charge a driver with breach of S. 101 on the ground 
that the accounts and engineering departments 
regard comparatively small bridges as major bridges, 
inasmuch as engine derivers regard R. 131 as being 
applicable to important bridges. AIR (Vol 20) 1938 
Pat 94: 34 Cr LJ 576: 143 Ind Cas 220. 

S. 101 — Charge under — Conviction on other 

count not charged — Legality. 

Where a person is charged under S. 101, Railways 
Act, for disobedience of Railway Rules requiring him 
to stop the engine near the signal, he cannot be 
convicted for disobeying rules regarding the vacuum 
to be maintained in the engine. AIR (Vol 20) 1938 
Sind 225: 35 Cr LJ 582: 148 Ind Cas 66 (DB). 

S. 101 — Omission to set points. 

Under R. 12 of the rules framed under the Rail- 
ways Act, it was the duty of the accused, who was a 
station master when he knew that a train was ap- 
proaching the station to send the passed porter to 
to the facing points with instruction for him to set 
and lock the points for the line on which the train 
was to come. The station master neglected to send 
the porter to the points. The signals were down to 
allow the train to pass into the station. But under 
the rules the engine driver would have stopped the 
train when he found that there was no porter at the 
points signalling him to pass on. The points were not 
properly locked and the consequence was that some 
of the carriages of the train were derailed. No persw 
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was hurt but the derailment of part of the train 
causad danger to persons travelling therein. 

Held, that it was not quite mear whether the 
engine driver could have avoided the derailment by 
stopping the train in time because the signals were 
in his favour. But if the station master had complied 
with the rules and had sent the passed porter out to 
the points to properly set and lock them, no accident 
would have occurred. Hence the disregard by the 
accused of R. 12 enhanced the danger to the persons 
travelling in the train and therefore the accused was 
liable. AIK (Vol 12) 1925 Lah 423: 6 Lah 324: 26 
Cr LJ 685: 26 PLR 44: 86 Ind Cas 61. 

— — -S. 101— The duty of a person in control of a 
railway station is first to give the fundamental orders 
regulating the arrival of a train and secondly to see 
that they are accurately carried out. VVnere such an 
order was given to set the points to the loop but the 
slides showed main, the failure to act upon a defect 
in the working of the machinery is an act of grave 
negligence. Omitting to set the points, which would 
prevent a train after a clear line signal is given, 
rrom running into another train is an act endanger- 
ring the safety of the persons in either o! the two 
trains. AIR iVol 11) 1924 All 438: 22 ALJ 20: 5 LRA 
Cr 105: 25 Cr LJ 993: 81 Ind Cas 705. 

S. 101— Essentials for conviction. 

Breach of a rule of the railway company without 
evidence that it endangered the safety to passengers 
IS not sufficient for conviction. AIR (Vol 11) 1924 
Oudh 250: 26 OC 363: 25 Cr LJ 1093: 81 Iud 
Cas 917. 

•S. 101— “Endangering ,, _ Meaning of— Shunting 


train to a wrong line. 

aV every case w ^ ere a travelling train is unexpec- 
tedly shunted on to a wrong line by an erroneous 
laying of the points in a station yard, the safety of 
the persons in the train or about the yard is endan- 
gered within the meaning of that term in section 
101; and if the error in the points is due to such 
disobedience as referred to in the Act. an offence 

? unishable under the Act is committed. From the 
acts of one case, no safe analogy can be drawn as to 
whether danger has arisen in the other case. AIR 
(Vol 3) 1916 Nag 26: 13 NLR 90: 18 Cr LJ 822: 41 
Ind Cas 646. 

S. 101— Offence falling under two enactments — 

Punishment under both, whether legal. 

When an accused by one act endangered the lives of 
the public and committed an offence under S 101 of 
the Act and S. 353 of Penal Code he can be punished 
under one Act only and not under both. AIR (Vol 3) 
1916 Pat 86. 1 Pat LJ 373: 1 Pat LW 340: 16 Cr LJ 
321: 38 Ind Cas 433 (DB). 


Rules 86 is on the prosecution, which burden can bo 
discharged by the Ry. Authorities inspecting the 
line to see if any metallic remnants are formal 
there. The standing of a train outside the list u t 
s,g,u,l is ■•authorized” detention and not due ^ 
accident, failure or obstruction.” The wording of 
,, I. P. Ry rule J is somewhat inappropriate and 
allowance should be made, considering that even . 
District Traffic Superintendent misreads the rule 
(1913) 14 Cr LJ 676: 21 Ind Cas 996. n,le - 

•S. 101 — G. I. P. Ry. lime Table Rules— Part 2 


O. 7, R. 1 — Duty of Guard. 

Under Rule 1, the Guard of a train standing in » 
Railway Station is responsible for the pair of points 
immediately leading to the line occupied by his 
train and for no other points. Conviction o! a Guard 
therefore, for failure to see the main-time points 
should be set aside but it is doubt! ul whether the 
accused can be convicted under S. L()l f or end mger 
ing safety of the people by disobeying a rule in the 
subsidiary rules of a Railway Comp my. (1910) \ o 
Bom LR 930: 11 Cr LJ 568: S Ind Cas 134 (DB). 

— r~ S * 101— Rash or negligent act— Act endangerinrr 
safety of a person. s 

Under S. 101 the offence consists in (1) disobeying 
rules or doing any rash or negligent act and (2) there 
by endangering the safety of any person. It is not 
sufficient to show that the act of the accused or any 
omission on his part was likely toendanger the safety 
of any person. It must be proved a|fi r natively that 
it did in Doint of fact so endanger any Derson’c 
safety. (1910) Pun LR No. 8 page 19 (22): 1910 P,.n 
WR 39 (Cr): 6 Ind Cas 483. U11 

S. 101— Endangering safety of persons— Death 

by rash or negligent act— Contributory nediirence 
— Indian Penal Code (Act XLV of I860), S. 304A. 

The Bengal-Nagpur Railway is worked on the 
‘line clear and caution message” system, no train 
being allowed to leave a station without a “line 
clear” certificate in a prescribed form, to the effect 
that the line is clear up to the next station. The 
petitioner, the assistant station master of Gomharria 
station who was on duty and busy issuing tickets to 
passengers wrote out in the prescribed form book 
the following conditional line clear message, altho- 
ugh he ha 1 received no message from Sini station* 
“on arrival of 15 down passenger at Gomharria, line 
will be cleared for No. 80 up goods train from 
Gomharria to Sini.” All the particulars required by 
the rule were not filled in, no number was entered 
on it, nor was the time of arrival of the train filled 
in. The form-book was left in the station master’s 
room. 


— - S . 101 — Disobedience without endangering 
human life— Whether punishable injury. 

To hold a person guilty under S. 101, it must be 
proved that the Act of the accused did actually 
endanger the safety of a particular person. A mere 
disobedience of rules without endangering any per- 
son’s safety is not actionable. 8 PLR 1910: 11 Cr L J 
362: 39 PWR 1910 Cr: 6 Ind Cas 483 (DB); See also 
7 L B R 72: 15 Cr LJ 17 : 7 Bur LT 101 : 22 Ind Cas 
161 ; A I R (Vol 1) 1914 L B 137. 

S. 101 — Sub-ss. (a), (b) and(c) — “General Rules 

and Regulations” apply to all Railways, R. 8 i — 
G. I. P. Ry, Working Instruction, R. 9 —Protection of 
trains standing outside dista it signal— Breach of 
R. 9, whether to be under Sub-S. (a) or (b) of S. 101 
— Construction of rules framed »»y Railways. 

Where a train is stopped outaide a distant signal, 
the omission of the guard to place detonators to pro- 
tect the train is a disobedience under R. 9 of G. 1. P. 
Ry.i Working Instructions and punishable under S. 
101 (a). Where a Guard is charged uuder S. 101 (b) the 
«nus of proving that he did not comply with general 
13F.Y.D.JD.F. 18 


The guard on No. 80 up goods train which was 
waiting at Gomharria entered the station master’s 
room in his absence, took the imperfect certificate 
out of the book and without reading it appended his 
signature passed it on to the driver and gave the 
signal for the train to start— all without the know- 
ledge of the petitioner. The result was a collision 
between the 15 down passenger train and the 80 up 
goods train causing the death of several persons. 

The petitioner was convicted under S. 304-A of 
the Penal Code, and S. 101 of the Indian Railways 
Act of 1890 and sentenced to rigorous imprison- 
ment:— 

Held, that the act of the petitioner did not in 
itself endanger the safety of other persons and that 
the effect was too remote to be attributable to such a 
cause. (1905) 32 Cal 73 (78, 79) : 8 CWN 645 : 1 Cr 
LJ 634. 

S. 102. 

— Ss. 102, 108 and 109 — Passenger, meaning. 

A tickect-holder is a passenger even before he has 
actually boarded the train. 26 PR Cr 1910: 31 PWR 
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Cr 1910: 200 PLR £1910: 12 Cr LJ 451: 7 
Cas 355. 

/ § ]04 Notice — Service on Traffic Manager, if 

Notice required by Ss. 77 and 104, Railways Act, 
must be served on the Agent of the Company, and 
not on Traffic Manager. The mere fact that the 
claims such as one put forward are dealt with by the 
Trathc Manager will not by itself, be sufficient to 
make a notice to the Traffic Manager valid in law 
unless the Agent authorises the Traffic Manager to 
receive such notice on his behalf. AIR (Vol 18) 1931 
Lah 600: 32 PLR 163: 133 Ind Cas 283. 

_ S *07 Fireworks — False declaration. 

A person making a false declaration in respect of 
firpvenrks consigned is punishable under S. 107, even 
though no injury results. (1905) 2 Cr LJ 207 (209, 
210): 1905 Pun Re Cr No. 22. 

Q 1 OS 

' <; 108 “Reasonable and sufficient cause,” is a 

question of fact — Acci.iei t taking place in running 

train through fault of passenger. e , na „ 

"Reasonable and sutfacient cause under b 108, Rail- 
ways Act, is a question of fact to be determined 
according to the circumstances of each particular 
case No hard and fast rule can he laid down. It 
cannot beheld that if an accident'takes place through 
the fault or neglect of a passenger himself, he is not 
entitled to pull the alarm signal if there is a reasona- 
ble and sufficient cause for doing so. 

While a passenger was standing near the door of 
the compartment, his thali and gold kantha worth 
about Rs. 125 fell down. He pulled the chain and 
the train stopped : 

TTpld that there was reasonable and sufficient 
cause AIR (Vol 23) 1936 Pat 499 : 17 P L T 569 : 
3BR83:38CrLJ77:lh5IC815. 

s. 108 — Additional reasons. 

The accused is not deprived of the defence under 
S 108 of the Act of sufficient and reasonable cause 
merely because there was an additional reason for 
pulling the chain which in the opinion of the Magis- 
trate was not sufficient and reasonable. AIR (Vol 17) 
1930 Bom 160 : 32 Bom L R 111 (DB). 

§ 108 Pulling chain — Nature of offence — 

Obstruction to railway servant in discharge of duties 
—Pulling chain does not amount to. 

Where a person without sufficient and reasonable 
cause pulls the emergency chain, he renders himself 
liable for prosecution .under S. 108 only, and rot 
under S. 121 lor preventing the running of the train 
and thus obstructing or impeding a railway servant 
in the discharge of his duty. AIR (Vol 17) 1930 Bom 
160 : 32 Bom L R 111 (DB). 

S. 108 Sufficient cause— To remove overcrowd- 

in pulling the communication chain of a railway com- 
partment to remove the overcrowding, which it was 

the duty of the railway administration to prevent 
under S 93 is a reasonable and sufficient cause under 
S. 108 of the Act. AIR (Vol 17) 1930 Bom 160 : 32 
Bom L R 111 (DB). 

^ 108 Test. 

The risk of danger, of loss and of discomfort to the 
other passengers on a train by stopping the train by 
pulling the communication cord is one element that 
has to be considered lor the purpose of deciding 
whether there was reasonable and sufficient cause to 
stop the train by pulling the communication cord. 
But this must be considered in relation to the risk 
arising fre m the circumstances to the person pulling 
the cord. In other words il the risk to the passenger 
culling the cord is incommensurate with the risk and 
discomfort, etc., to the other passengers, he cannot 


be said to have had just and reasonable cause Buf 
where the risk to the passenger is very great as com- 
pared to the rbk to the other passengers, he must be 
said to have just cause for pulling the cord. 

Another element of great importance is whether 
the necessity or occasion for pulling the cord has 
arisen from the fault of the railway administration. 

The third element to be considered is the import- 
ance of the line and train. AIR (Vol 14) 1927 All 
647 : 8 L R A Cr 132: 8 A I Cr R 290: 25 A L J 975 r 
28 Cr L I 967 : 105 Ind Cas 679. 

S. 108 — Books thrown out. 

A who had instituted a civil suit against B was 
travelling with the latter in the same compartment 
with his account books. While the train was in- 
motion B seized the account books and threw them 
through the window'. A pulled the alarm chain and 
stopped the train. 

Held, that A had sufficient and reasonable cause 
for getting alarm signal and could not be convic- 
ted under S. 108. AIR (Vol 14) 1927 Lah 476 : 8 Lah 
196 : 28 Cr L J 603 : 28 P L R 485 : 102 Ind Cas 779- 

S. 10S — Insufficient cause. 

Primarily, S. 108 is intended for the protection of 
the personal safety of passengers who are travelling, 
by train. The mere fact that the accused left his coat 
even though it contains valuables is not a reasonable 
and sufficient cause within the meaning ol S. 108* 
Accordingly if he pulls the communication cord for 
that purpose he can be convicted under the section. 
AIR (Vol 13) 1926 Bom 288 : 28 Bom L R 486: 27 Cr 
L J 730 : 95 Ind Cas 58 (DB). 

S. 108 — To remove overcrowding. 

Where a passenger in the Inter class pulled the 
chain because it was overcrowded and because 
III class passengers had entered in, 

Held : he was justified in pulling the chain and in 
stopping the train lor enforcing his right to have the 
compartment vacated so as to bring down the 
number ol passengers therein within the maximum 
limit prescribed by Section 63 of Railway Act. AIR 
(Vol 9) 1922 Pat 8 : 1 Pat 260 : 23 Cr L J 257 : 1922 
P H C C 63 : 3 Pat L T 195 : 66 Ind Cas 321. 

Ss. 108, 121, 128 and 131— Liability of Railway- 

Company - Assault by railway servant. 

Where the driver and guard of a Railway Company 
assaulted the plaintiff a passenger, for stopping a 
running train by pulling the alarm chain : 

Held, that the Railway Company itself had no 
power to arrest the passenger for pulling the chain 
and consequently the Company was not liable for the 
tort on its servant. AIR (Vol 5) 1918 Bom 129 : 43 
Bom 103 : 20 Bom L R 126 : 45 Ind Cas 715 (DB). 

— S. 109. 

S 109— Ice- vendor’s compartment — Passenger 

insisting on entry i it — Oflence. 

Ic, --vendor’s compartment is a reserved compart* 
merit and is not meant for the use of travelling pas- 
sengers. A passenger insisting on entry in it and 
refusing to leave it in spite of being warned that it 
was a reserved compartment is guilty of an offence 
under S. 118 and not under S. 109. AIR (Vol 23) 
1936 All 439 : 1936 A L J 117 : 1936 A W R 196 : 37 
Cr L J 388 : 161 Ind Cas 17 (DB). 

^ 109 Passenger. 

The expression "passenger” in S. 109 includes a 
class of passengers AIR i Vol 11) 1^24 Cal 687 : 51 
Cal If 8 ; 28 C W N 388 : 39 C L J 107 : 25 Cr L J 
1012 : 81 Ind Cas 788 (DB). 

S. 09 — Reservation of Railway compartment 

for Europeans — v hether company can remove a 

passenger entering a reserved carriage. 

Se tion 109 of the Act confers a general power on 
the Railway Company to reserve a compartment to 
passengers of a particular class, community or raco 
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and there is nothing illegal in such a provision. The 
removal of a person by a threat to use force, is a 
forcible removal. The Railway authorities are not 
entitled to remove a passenger from a compartment 
which is reserved for anoi her passenger or class of 
passengers. (1912) 5 S L R 140 : 13 Ind Cas 237. 

Ss. 109 and 120— Penal Code S. 352 — Forcible 

removal. 

If a person objects to the coming in of a more pas- 
sengers and stands against the door he commits an 
offence falling under Ss. 109 (2) and 120 (c) of Rail- 
ways Act and is liable to removal not only from the 
carriage, but also from the Railway by any Railway 
Servant, who is therefore not g.iilty ol assault under 
S. 352 I. P. C. or any other offence, il in doing so 
he does not use more force or violence than is 
actually necessary for the purpose. 26 P R 1910 Cr : 
51 P W R 1910 Cr : 200 P L R 1910 : 11 Cr L J 451 : 
7 Ind Cas 355. 

Ss. 109 (1), 120 (c> — Unreserved compartment — 

Berths reserved — Passenger occupying berths re- 
served for another— Offence. 

A Railway Company would have the right under 
its general power ol managing its own concern, to 
reserve si ats for particular passengers. But the power 
to punish for breach of any of the regulations or 
arrangements made by a Railway Company forms no 
part of the general powers of such company, and 
must be conferred by statute or rules made there- 
under either by express words or by necessary im- 
plication. 

Unless the Railway Company has made rules to 
that effect, they cannot either under S. 109 (1) or 
under S. 120 (c), impose any penalty upon a passen- 
ger who occupies a seat in an unreserved compart- 
ment which seat the company have purported to 
reserve for some other passenger ana refuses to 
vacate it. AIR (Vol 30' 1943 Bom 52 : 44 Bom L R 
916 : 44 Cr L J 236 : 205 Ind Cas 159 (DB). 

. S. 112. 

- S. 112 — Scope of — What is penalised by the 
section — Proof of intent to defraud Railway Admi- 
nistration — Necessity. 

Section 112 of the Railways Act does not penalise 
mere ticketless travelling. What it penalises is ticket- 
less travelling with a particular intent, namely an 
intent to defraud a Railway Administration. This 
intent to defraud is an essential ingredient of an 
offence under S. 1L2 of the Act. Where no such 
intent is alleged in complaint, it should be rejected 
immediately. AIR (Vol 38) 1951 All 410 : 1950 ALJ 
529. 

Ss. 112 and 113 — Applicability — Offence under 

8. 112 — Main ingredient — Charge under S. 113 (4) 
—Conviction under S. 112 - Legality. 

In order to make out an offence under S 112 of the 
Railways Act, the main ingredient of that offence, 
namely, the intention to defraud a railway adminis- 
tration has to be established. Before a person can be 
eonvicted of an offence under S. 112, he has to be 
charged and tried for the offence. Hence, where a 

£ er>on is charged and produced before a Railway 
lagistrate under S. 113 (4) of the Railways Act, it is 
not open to the Magistrate to convict him under 
S. 112 of the Railways Act. AIR (Vol 37) 1950 All 
441 : 51 Cr LJ 1174. 

*■ S. 112 (as amended by Burma Act XVIII of 1939) 
—Whipping, in default of payment of fine imposed 
u&der S. 112. 

Burma Act XVIII of 1939 mu t be read as enacting 
only that a substantive sentence of whipping may be 
Imposed when the person convicted is unable to pay 
u fine. Hence a sentence of whipping in default of 
payment of a fine imoosed under S. U2, Railways 
Act, is illegal. AIR (Vol 18) 1941 Rang 181 : 1941 
.Raag LR 234 : 42 Cr LJ 641 : 195 Ind Cas 4. 


S. 112— Effect of Burma Act (XVIII of 1939) on 

S. 17, Burma Prevention of Crime (Young Oflenders) 
Act (III of 1930). 

Section 17, Prevention of Crime (Young Offenders) 
Act, must lie taken as having been mod died by 
Burma Act (Will ol 1939) anil can no longer affect 
the punishment to be awarded for offences by juven- 
iles under S. L6 against S. 112, Railways Act. AIR 
(Vol 28) 1941 Rang 181 : 1941 Rang L R 234 : 42 Cr 
LJ 641 : 195 Ind Cas 4. 

S. 112 — Season ticket in name of one person 

used by his brother — Offence. 

Where a season ticket issued in the name of a per- 
son was used by his brother, and it was not contend- 
ed that the brother had taken the ticket without his 
consent or knowledge : 

Held, that his conduct clearly amounted to abet- 
ment ol the offence under S. 112 which was commit- 
ted by his brother. AIR (Vol 20) L931 Bom 412 : 35 
Bom LR 875 : 34 Cr LJ 1257 : 146 Ind Cas 162 DB). 

S. 112 — Essentials. 

To constitute an offence under S. 112 (b) it is not 
necessary that the used ticket should be relevant to 
the journey which the passenger wished to under- 
take : 11 CWN 100, Diss. from. AIR (Vol 15) 1928 
Sind 191 : 23 SLR 39 : 30 Cr LJ 3 : 11 A 1 Cr R 533 : 
112 Ind Cas 771. 

S. 112 — Conviction — Legality. 

A person charged under S. 112 for entering a rail- 
way cirri.ige without a ticket pleaded guilty as to 
entering the carriage but said that he did not pur- 
chase the ticket because the train was about to start: 

Held, that this conviction is bad as his statement 
amounts to a positive denial of an intention to de- 
fraud. AIR (Vol 7) 1920 All 203 : 57 ind Cas 825. 

Ss. 112 and 68 — Wrong ticket. 

Where passenger travelling by a Railway train on 
being called upon, produces a ticket bearing date of 

a previous day throwing away another in his posses- 
sion, he cannot be held to have dishonest intention 
so as to justify a conviction under S. 112 as the 
essence of the offence under that section is an intent 
to defraud the Railway Company. Unless there is 
clear evi lence to show that a passenger knows that 
the ticket he is holding has been used before, an 
intention on his part to cheat the Railway Company 
cannot be inferred Irom the mere fact that the pas- 
senger knows that he is committing a breach of the 
Railways Act or rules framed under the Act. If the 
ticket does not show to its holder that, uudt-r the 
Railway rules it is only available for a particular 
train or on a particular day his knowledge of the 
Railway rules posted on the Stations will not be 
assumed unless it is proved that the attention of the 
traveller was drawn to them. AIR (Vol 3) 1916 Cal 
880 : 17 Cr LJ 361 : 35 Ind Cas 665 (DB). 

S * 113 ‘ 

— — S. 113 — Liability of passenger — Nature of 

Right to refund of fare collected under section on 
ground that fare had already been paid. 

Under S. 113 of the Railways Act the liability of a 
passenger to pay the excess charge and fare prescrib- 
ed therein on failure to pro luce his ticket on requisi- 
tion by a Ticket Inspector, is a statutory liability, 
pure and simple, and is independent of contract. The 
passenger has, thereloie, no right to a re und of 
either the excess charge or of the fare collected from 
him on the ground that it had already b en paid. 

The omission to produce a tick t on demand by the 
proper authority is a statutory off nee governed by 
its own conditions and rules as laid down in >. 113 of 
the Railways Act. though not an ‘‘offence” within 
the meaning of General Clauses Act. ILR 947 Nag 
970, Overruled AIR ( 'ol 33 1949 Nag 330 : 1949 
NLJ 251 : I L R (1949) Nag 506 (DB). 
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S. 113 — Fare recovered from passenger who 

lost his ticket — Right of passenger to claim refund 
on proof thal he purchased ticket. 

Section 113 of the Railways Act merely deals with 
a situation created by an accident or a mishap where 
a passenger wh<> was supplied with a ticket and was 
travelling lawfully has not, at a particular time, the 
ticket with him. It is clear from the section that 
what is demanded anti recovered from a passenger — 
leaving aside the excess charge — is a single railway 
fare for the distance the passenger has travelled. 
This is not recovered as a penalty or a fine and not 
even as an excess charge. It is recovered as a fare 
because the passenger has not at the time the evi- 
dence of his having paid the fare for the journey. 
Rather than obliging the railway administration to 
enquire if the passenger has committed a fraud or 
not, and then in the case ol fraud to seek out the 
passenger and to recover fare from him, the legisla- 
ture empowered the railway administration to cover 
the fare leaving it to the passenger to prove his bona 
fides and to put fo» ward his claim for refund on that 
ground. Section 113 no doubt places the passenger 
under an obligation to pay the .fare for t lie time 
being, but it does not take away his right to claim a 
refund and does in t create any right in the railway 
administration to retain fare realised twice for a 
single journey. In fact, it may be said that the statu- 
tory obligation created by the section in the matter 
of payment of fare is temporary, i.e., so long as the 
passenger has not satisfied the railway administration 
that he had paid the fare and secured a ticket : 1LR 
(1949) Nag 50b (DB), Overruled. AIR (Vol 25) 1948 
Nag 106 : 1947 NLJ 438 : 1LR (1947) Nag 970. 

Ss. 113, 112 — Travelling by higher class on 

tickets for lower class — Liability for excess fee 
The intention to defraud is not necessary to enable 
the Railway Administration to proceed under S. 113. 
The section provides a summary remedy to recover 
charge incurred by the passenger together with a 
penalty and not for the prosecution of an offence. 
Section 113, cl. (2) is clear and explicit, and admits 
ol no implications or exceptions. A passenger cannot 
travel by a higher class merely because there is no 
accommodation in the class for which he holds the 
ticket. AIR (Vol 20) 1933 Bom 59 34 Bom LR 1660: 
34 Cr LJ 239 : 141 Ind Cas 794 (DB). 

S. 113 —Proceedings under S. 113, whether judi- 
cial proceedings — Revision. 

A proceeding under S. 113 is a judicial proceeding 
and the High Court has the power to revise any order 
passed by a Magistrate under S 113 (4). AIR (Vol 20) 
1933 Bom 59 : 34 Bom L R 1666 : 34 Cr L J 239 : 
141 Ind Cas 794. 

S. 113— Order under S. 113 (4)— Nature of. 

Order of a Magistrate under S. 113 (4), Railways 
Act is merely an administrative or a ministerial 
order and the proceedings before him are not crimi- 
nal proceedings in a criminal Court within the scope 
of the Criminal Procedure Code and is not subject to 
revision under S 439. A 1 R (Vol 17) 1930 Sind 162 : 
1930 Cr C 046 (DB). 

S. 113— Revision. 

A person travelled without a ticket but with guard s 
permission. He was asked to pay extra charge which 
he refused. Application to a Magistrate under S. 113 
(4) Railways Act, was rejected. 

Held, that High Court could not go into the merits 
of the order when it had no jurisdiction to revise that 
order A I R (Vol 17) 1930 Sind 162 : 1930 Cr C 

646 (DB). 

S. 113 -Essentials for arrest. 

To justify an arrest without a warrant much more 
than trespass or travelling without ticket would be 
necessary. In the case of trespass it must be shown 
that there was reason to believe that the person to 


be arrested would abscond or that his name and ad- 
dress were unknown and he refused to give his -name 
and address or that there was reason to believe that 
the name or address given to him was incorrect. In 
the case of travelling without ticket it must further 
be shown that there was refusal to pay the sum 
charged. AIR (Vol 16) 1929 Cal 730 : 33 C W N 751 : 
29 Cr C 366. 

S. 113 — Nature of proceedings. 

An application under S. 113 (4) is not a prosecu- 
tion for criminal offence and on such application the 
Magistrate has no power to fine the defaulter or to 
order a sentence of imprisonment in default of such 
fine. The Magistrate can only direct him to pay the 
fare and the excess charge under sub-s. (3) and then 
proceed to recover it as if it were a fine. AIR (Vol 16) 
1929 Rang 11:6 Rang 619 : 30 Cr L J 57 : 113 Ind 
Cas '73. 

S. 113 Inability to produce ticket. 

The words “with him” must be construed as mean- 
ing that the tickets are on the passenger’s person, 
Passengers should realize that they must have in 
their possession immediately available throughout 
the journey the tickets, which entitle them to travel. 
The rule has been framed with a view to preventing 
the enormous inconvenience and trouble which would 
otherwise arise in the matter of checking and collect- 
ing tickets from passengers by railway. 

The Plaintiff with some 34 other people had book- 
ed from D to N. On arrival at the latter station, he 
found that seven tickets were missing. He accord- 
ingly was charged with ex -ess fare and penalty. The 
plaintiff, no sooner he came out into the station yard, 
on enquiry, from his companions, found the missing 
tickets and took them back to the ticket collector for 
refund. The refund was refused. He therefore filed 
a suit and got a decree for the amount. 

Held, in revision, that the amount was properly 
realized from the plaintiff and that the mere fact 
that he produced or was willing to produce the 
tickets later does not entitle him to a refund. 

Held, further that the railway company might well 
have made ex gratia without any sacrifice of princi- 
ple a refund in the peculiar circumstances of the case. 
A I R (Vol 15) 1928 Nag 30 : 23 N L R 121 : 106 Ind 
Cas 420. 

S. 113 — Suit for refund — Ordinary or excess 

fare. 

Where a general obligation is created by statute 
and a specific statutory remedy is provided, that sta- 
tutory remedy is the only remedy. 

The claim in respect of fare and excess charges 
due and payable by a passenger according to law, he 
having travelled without having with him a proper 
pass or ticket can only be entertained by a Magis- 
trate under S. 1 13 and a suit to enforce such a claim 
is not one for debts or damages and a civil Court has 
no jurisdiction. AIR (Vol 13) 1926 Bom 266 : 50 Bom 
215 : 28 Bom L R 443 : 94 Ind Cas 742 (DB). 

S. 113— Essentials for penalty. 

Before the penalty' imposed by S. 113 (1) can be 
enforced under sub-s. 4, there must be requisition on 
the passenger under S 69, and a failure or refusal to 
present for examination or to deliver up his pass or 
ticket. AIR (Vol 13) 1926 Bom 266 : 50 Bom 215 : 28 
Bom L R 443 : 94 Ind Cas 742 (DB). 

S. 113— Conviction -Liability to pay higher fare 

— Distress warrant. _ , 

The petitioner was prosecuted for an offence under 
S. 113 of the Railway’s Act i. e., travelling without 
a ticket and he pleaded in defence that he had not 
travelled by the train. The Magistrate without any 
enquiry issued distress warrant for the amount oi 

Pe He\ t i, 1 the^Magistrate could pass orders only after 
taking evidence on the question whether the accuse® 
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was liable to pay and how much was payable by him. 
AIR (Vol 7) 1920 Cal 261 : 24 C W N 195 : 21 Cr L J 
321 : 55 Ind Cas 593 (DB). 

— — S. 113 — Imprisonment in default of fine. 

Imprisonment in default of payment cannot be in- 
flicted under S. 113 of the Railways Act. The amount 
can be recovered only by attachment and sale of 
movable property. (1909) 5 N L R 151 : 10 CrLJ 
519 : 4 Ind Cas 236. 

-S. 114. 

S. 114 — Punishment. 

Offences under S. 114 are easy to commit but not 
easy to detect. When detection has been successfully 
effected, an offender should not go scot-free even if 
he has not been convicted before. AIR (Vol 22) 1935 
Sind 90 : 36 Cri L J 827 : 155 Ind Cas 697 (FB). 

S. 114 — Applicability. 

Section 114 applies to purchasers and transferees of 
an< ^ not t0 the transferors alone. AIR (Vol 15) 
1928 Sind 191 : 23 S L R 39 : 30 Cr L J 3 : 112 Ind 
Gas 771, Overruled. A I R (Vol 22) 1935 Sind 90 : 36 
Gr L J 827 : 155 Ind Cas 697 (FB). 

S. 114-Scope. 

Section 114 relers to persons who sell or attempt to 
sell or part or attempt to part with the possession of 
any halt or a return ticket. Section 114 does not apply 
to the purchasers or transferees of tickets, the trans- 
ferors alone being punishable under that section. 
IAIR (Vol 22) 1935 Sind 90 : 36 Cr L J 827 : 155 Ind 
Gas 697 (FB), Overruled.). A I R (V 15) Sind 191 : 2-3 
S L R 39 : 30 Cr L J 3 : 11 A 1 Cr R 538 : 112 Ind 
Gas 771. 

— S. 118. 

Ss. 118, 109 — Ice- vendor’s compartment— Pas. 
senger insisting on entry in it — Offence. 

An ice-vendor’s compartment set apart by the 
Railway authorities for supplying drinks to the pas- 
sengers is not meant for the use of travelling pas- 
sengers. Hence a passenger who enters into the ice- 
vendors compartment, and refuses to leave in spite of 
being warned that it was a reserved compartment 
commits an offence under S. 118 and not under S. 109. 
A I R (Vol 23) 1936 All 439 : 1936 A L J 117 : 37 
Or L [ 388 : 1936 A W R 196 : 161 Ind Cas 17 (DB).' 

S. 118 — Passenger, meaning of. 

The word “Passsenger” in S. 118 of the Railways 
Act is, used in a restricted sense and denotes a person 
who without permission of a Railway servant enters 
any Railway carriage for the purpose of travelling as 
a passenger. (1913) 15 Bom L R 996 : 14 Cr L J 654 : 
21 Ind Cas 894 (DB). 

S. 118 (1) — Offence not mentioned in complaint 

— Conviction — Legality. 

Where the attention of the accused is not directed 
by the complaint to an offence under S. 118 (1), Rail- 
ways Act, he cannot be convicted of that offence. 
A I R (Vol 22) 1935 Sind 91 : 29 S L R 27 : 36 Cr L J 
1345 : 158 Ind Cas 212 (DB). 

— S. 119. 

S. 119 — Scope — Interference by railway police. 

A person who entered a lady’s compartment for as- 
sisting his wife was interfered with by railway police 
constable. An altercation ensuing, he was challaned 
and convicted under S. 332, 1. P. C. 

Held on revision that (1) the legislature deli- 
berately refrained from allowing railway police con- 
stables from interfering in such matters until called 
upon by railway authorities and (2) that the provi- 
sions of S. 119 was overlooked while considering the 
case in that the fact that the accused was having 
lawful excuse to enter the compartment and also 
that ho was not desired by railway servant to leave 
it. 1903 Pun L R 76 P 304 (306). 


554 

S. 120. 

S. 120 — Liability under section — Railway 

servant throwing down passenger’s goods and 
damaging them. 

A person, even if he is a railway servant, hurling 
down a bundle of bangles belonging to a passenger 
and breaking them will be liable under S. 120 of 
Railways Act as such an act is not an act done or 
doable by a Railway servant as such. A I R (Vol 37) 
1950 Mad 406 : 63 L W 66 (2) : 1950) 1 M L J 82 : 
1950 M W N 302 (1) : 51 Cr L J 1003. 

S. 120 — ‘Person* includes railway servants, 

whether on or oft duty. 

The word ‘person’ in S. 120 includes railway 
servants whether on or off duty. A 1 R (Vol 33) 1946 
Nag 200 : 1946 Nag L J 161 : 47 Cr L J 383 : 223 Ind 
Cas 227. 

S. 120 — S. 120 applies to railway servants also- 

The words “a person” in S. 120 are unqualified and, 
therefore, wide enough, to include railway servants 
as well as all other individuals. AIR (Vol 33) 1946 
Nag 150 : I L R (1946« Nag 282 : 1916 Nag L J 78 : 
47 Cr L J 397 : 223 Ind Cas 400. 

S. 120 — Platform Inspector exchanging abuse 

and blows with another railway servant in parcel 
office and on railway platform is guilty of nuisance. 

A Platform Inspector in the service of the G. I. P. 
Railway exchanged abuse and blows with another 
railway servant in the parcel office and on the railway 
Platform : 

Held that as the word ‘nuisance’ in S. 120 (b) 
means that which is offensive or annoying, it would 
apply to the unseemly incident which took place 
between the Platform Inspector and other railway 
servant in the course of which there were abuse, 
grappling and blows in the parcel office and on the 
railway platform. The Platform Inspector was there- 
fore guilty ot ‘nuisance’ under S. 120 (b). 

Held further that even if the conduct of this kind 
could not be regarded as a nuisance, cl. (b) of S. 120 
also penalised the use of abusive language. AIR 
(Vol 33) 1946 Nag 150 : 1 L R (1946) Nag 282 : 1946 
Nag L J 78 : 47 Cr L J 397 : 223 Ind Cas 400. 

S. 120 — Unreserved compartment — Berths 

reserved — Passenger occupying berth reserved by 
another : 

Held that the company may have right under its 
general power to reserve seats for passengers. But the 
power to punish for the breach of any of the regula- 
tions forms no part of the general powers of such 
company and must be conferred by statute or rules 
made thereunder either by express words or necessary 
implication. Unless the company has made rules to 
that effect, they cannot, either under S. 109 (1) or 
S. 120 (c), Railways Act, impose any penalty upon a 
passenger who occupies a seat reserved by the com- 
pany for some other passenger. AIR (Vol 30) 1943 
Bom 52 : 44 Bom L R 916 : 44 Cr L J 236 : 205 Ind 
Cas 159 (D B). 

S. 120 — Scope — Assistant Station Master 

abusing passenger — Whether can be convicted 
under S. 120. 

Taking the sections of the Railways Act as a whole, 
there can be no doubt that S 120 is not intended to 
include any act done by a Railway servant acting as 
such. The offences specified in S. 120, if committed 
by Railway servants, can well be dealt with by 
departmental action. Therefore, an Assistant Station 
Master who while on duty, abuses a passenger, cannot 
be convicted under S. 120 A I R (Vol 24) 1937 Bom 
357 : 39 Bom L R 610 : 38 Cr L J 962 : I L R (1937) 
Bom 666 : 170 Ind Cas 575 (D B). 

S. 120 — ‘Person,* meaning of. 

The word ‘person’ in S. 120 includes an employee 
of the Railway and the section does apply to Railway 
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servants. A I R (Vol 21) 1934 Pat 52 (1) : 14 P L T 
052 : 35 Cr L J 205 (1) : 146 Ind Cas 937 (1). 

— S. 120 — Applicability — Railway servants. 

The latter portion ol S. 120 has a reference to the 
forfeiture ol fares and of passes or tickets and to the 
removal of the offender from the railway by any 
railway servant, and thus shows its inapplicability to 
railway servants. AIR (Vol 16) 1929 Sind 249 : 23 
SLR 409 : 1929 Cr C 542 : 30 Cr L J 879 : 118 Ind 
Cas 197 (D b). 

S. 120 — Essentials for conviction — Using 

abusive language. 

Conviction for using obscene or abusive language 
cannot be had where alleged particular expression 
has not been proved by the witness, since it is possi- 
ble that witnesses may have considered certain ex- 
pressions to amount to abuse, which the Court may 
not. A I R (Vol 12) 1925 Lah 151 : 6 L L J 469 : 29 
Cr L J 417 : 85 Ind Cas 33. 

S. 120 — Travelling without ticket. 

Travelling without a ticket is not one of the circum- 
stances mentioned in Section 120 of the Act as justify- 
ing removal from a Railway by a Railway servant 
where there is no evidence that the persons were 
travelling without tickets with fraudulent intent. 
A 1 R (Vol 10) 1923 Lah 71 : 23 Cr L. J 622 : 68 Ind 
Cas 840. 

S. 120 — Nuisance — Sale of fish in Railway 

shed. 

Where in a Railway shed reserved for the delivery 
of fish, the accused sold fish in retail contrary to the 
orders of the Railway authorities and the retail sale 
of fish made the place offensive. 

Held, that the accused committed nuisance with- 
in Railways Act, Section 120 (b). AIR (Vol 8) 1921 
Cal 537 : 48 Cal 1042 : 33 CLJ 293 : 25 C VV N 603 : 
22 Cr L J 604 : 62 Ind Cas 876. 

S. 120 — Railway official —Removal of passenger. 

The word “person” in S. 120 of the Act includes 
railway official and a railway guard who removes a 
passenger from a compartment which they are entitl- 
ed to < ccupy is guilty of an offence under S. 120. 
A I R (Vol 6) 1919 Mad 971 : 19 Cr L J 313 : 44 Ind 
Cas 329 ID B). 

“■ Ss. 120 and 122 — Removal of passenger. 

There is no provision in the Railwa>s Act for eject- 
ing passengers except in certain circumstance speci- 
fied in S. 120 of the Act and the expression ‘railway’ 
in S. 122 does not include a railway carriage. AIR 
(Vol 4) 1917 Cal 105 : 44 Cal 279 : 25 C L J 610 : 
18 Cr L J 647 : 40 Ind Cas 295 (D B). 

S. 120 (b) — Applicability — Use of abusive 

language. 

S 120 (b) of the Railways Act penalises the use of 
abusive language. A 1 R (Vol 33) 1946 Nag 150 : ILR 
(1946) Nag 282 : 47 Cr L J 397 : 1940 N L J 78 : 223 
Ind Cas 400. 


S. 120 (b) — Conviction, legality of. 


It is unreasonable to expect any person who has 
been well abused to remember the exact words used. 
It is not likely that he will take them down in writ- 
ing and yet he will certainly very well know whether 
the language was abusive or not. In a case under 
S. 120 (b) it cannot be said that a conviction of an 
accused person is illegal unless the exact words were 
proved. A I R (Vol 23) 1936 All 140 : 1930 A L T 82 : 
37 Cr L J 385 : 1936 A VV R 195 (1) : 160 Ind Cas 
1088. 

S. 121. 

S. 121 — Refusal to pay excess fare — Offence. 


S. 121 — Fulling chain. 

Where a person without sufficient and reasonable 
cause pulls the emergency chain, he renders himself 
liable for prosecution under S. 108 only, and not under 
S. 121 for preventing the running of the train and 
thus obstructing or impeding a railway servant iA 
the discharge of his duty. AIR (Vol 17) 1930 Bom 
160 : 32 Bom L R 111 (D B). 

S. 121 — Essentials for conviction. 

Before a person can be convicted of wilfully 
obstructing or impeding a railway servant in the dis- 
charge of his duties, it must be shown that the 
obstruction or resistance was offered to such railway 
servant in the discharge of his duties as authorized by 
law. A I R (Vol 12) 1925 Lah 650 : 6 Lah 467 : T 
L L J 622 : 26 P L R 715 : 27 Cr L J 1 : 91 Ind Cas 
33. 

S 121 — Abuse. 


Refusal to pay excess fare is no offence since it does 
not amount to obstructing or impeding a railway 
servant in discharge of his duty. (1933) 1933 M W N 
874. 


Abuse or insult does not necessarily constitute 
obstruction or impediment to Railway servant in the 
discharge of his duty. AIR (Vol 10) 1923 Lah 71 : 
23 Cr L J 022 : 68 Ind Cas 840. 

S. 121 — Station Master — Delegation of duties 

to Signaller — Obstruction — General Rules 229, 231 
and 244. 

Rules 244, 229 and 231, of the General Rules em- 
power a Station Master to appoint a Signaller tempo- 
rarily to do the duties of a Ticket Collector. When 
a Signaller so appointed undertakes such duties and 
acts in the discharge thereof, he is a "railway 
servant” within S. 121 of the Railways Act. Obstruc- 
tion to him is punishable under that Section, AIR 
(Vol 7) 1920 Mad 154 : 37 M L J 656 : 10 L .VV 669 : 
(1920) M W N 156 : 21 Cr L J 02 : 54 Ind Cas 414 
(D B). 

— S. 122. 

S. 122 — Offence under — Passenger travelling 

inter class on third class ticket. 

A passenger who travels inter class on a third class 
ticket does not commit an offence under S. 122 of the 
Railways Act. As he is in possession of a ticket 
authorising him to travel by the railway, he is a 
bona fide passenger, and he cannot be considered to 
have unlawfully entered upon the railway or to have 
refused, to leave the railway when asked to do so. 
(1949) 53 C W N (1 D R) 70. 

Ss. 122, 132— Complaint by Railway authorities, 

if necessary. 

An accused who is found guilty of an offence under 
S. 122, cannot be acquitted on the ground that the 
prosecution was not on the complaint of the Railway 
authorities as required under S. 132 of the Act. AIR 
(Vol 27) 1940 Mad 268 : 1939 M W N 870 : 41 Cr L J 
393 : 187 Ind Cas 118. 

S. 122— Scope. 

Railway authorities establishing right under S. 122, 
Railways Act, to eject trespasser on railway property 
— Person ejected, held cannot be said to have bee* 
forcibly and wrongfully dispossessed within the mean- 
ing of S. 145, Criminal P. C. AIR iVol 27) 1940 Sin® 
167 : 42 Cr L J 27 : ILR (1940) Kar 504 : 190 Ind 
Cas 746 (DB). 

S. 122 — Passenger with ticket — Entry on railway 

line — Trespass. 

A lawful entry by a person on to one part of the 
railway, e. g., entry of a passenger with a ticket 
on to the platform does not entitle the person t® 
enter on any part of the railway premises, e. g., t® 
trespass on the line. AIR (Vol 22) 1935 Mad 3 : 40 
L W 664 : 36 Cr L J 128 (1) : 1934 M W N 1320 : 158 
Ind Cas 615 (l). 

S. 122 — Unlawful entry, what is. 

If a person enters upon the Railway premises uj 
contravention of the provisions of any statute, or al 
any rule made in exercise of statutory powers, the 
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entry would undoubtedly be “unlawful” within the 
meaning of S. 122. If the entry constitutes an action- 
able trespass, it would also be “unlawful” within the 
meaning of S. 122. An entry upon Railway premises 
may be neld to be unlawful if it constitutes an action- 
able trespass. His entry will not become “unlawful” 
merely because he subsequently did something which 
was not an offence but which was understood to be 
prohibited by the Railway Authority. 

Any entry upon the property without the permis- 
sion express or implied, of the owner or occupier 
would constitute an actionable trespass and any such 
entry would amount to an unlawful entry within the 
meaning of S. 122. But where there is implied per- 
mission to enter upon the property, the entry is not 
unlawful. 

Where a railway porter who has been dismissed is 
found on the station platform carrying a passenger’s 
luggage without wearing any badge he cannot be 
held to be guilty ot any offence. AIR (Vol 20) 1933 
All 891 : 193 > A L J 1432 : 56 All 254 : 35 Cr L J 
165 (2) : 146 Ind Cas 684 (DB). 

S. 122 (1) _ Crossing railway line to enter plat- 
form, whether offence. 

Where, in order to reach a railway platform, the 
accused crossed the line instead of entering it by the 
‘ordinal y route, and the evidence showed that there 
was a notice board put up at the station prohibiting 
such trespass, and the accused was convicted under 
S. 122 (1), and fined : 

Held, that the conviction was not illegal. AIR (Vol 
20) 1933 Mad 372 : 34 Cr L J 291 (l) : 142 lnd Cas 
202 ( 2 ). 

S. 122— Essentials for liability. 

Two things are necessary to bring a mail under 
that section: (1) that the place of entry must be 
“railway” as defined in S. 3 (4) of the Act, and (2) 
the entry should have been unlawful in the incep- 
tion. AIR (Vol 14) 1927 All 646 : 103 Ind Cas 104 : 
25 A L J 710 : 8 A I Cr R 181 : 28 Cr L J 648 : 8 
L R A Cr 120. 

S. 122 —Unlawful entry. 

The most important words in S. 122 are the words 
“unlawfully enters,” for unless and until a person 
has made an unlawful entry upon the railway pre- 
mises he cannot be brought within this penal provi- 
sion. The word “unlawful” means “contrary to the 
law laid down in the statute.” 

If the railway made a general rule under the Act 
(by virtue of S. 47 (l)*of the Act) that nobody should 
enter upon railway platforms except passengers with 
tickets, any other persons entering upon the platform 
might be guilty of unlawful entry. But where no such 
rule exists, and where the Station Master leaves the 
platform gate open, those who enter upon the plat- 
form can hardly be considered to be other than 
licensees. A person whe enters in this manner may 
be quite lawfully ordered to leave the railway premi- 
ses, but as he hai not entered unlawfully he can 
never be brought within the mischief of S 122 of the 
Railways Act. AIR (Vol 12) 1925 Pat 535 : 88 lnd 
Cas 522 : 6 P L T 437 : 26 Cr L J 1162. 

S. 122— Unlawful entry— Essence of offence. 

Unlawful entry is the essence of the offence under 
both the clauses of S. 122 of the Railways Act. If the 
entry was lawful, refusal to leave on being desired to 
do so would not make the original entry unlawful. 
Nor would it make a person guilty under cl. 2 which 
is but an aggravated form of the offence under cl. (1). 
AIR (Vol 6) 1919 Cal 718 : 22 C W N 575 : 19 Cr L / 
878 : 47 Ind Cas 74 (DB). 

S. 122 -Scope of — Original entry lawful — Sub- 
sequent breaking lock of wagon. 

Subsequent unlawful act i. e. breaking lock of a 
wagon does not make the original entry itself un- 
lawful under S. 122 of the Act when it was iound 


that the Daluls like the accused were freely allowed 
to enter the station premises. AIR (Vol 5) L918 Nag 
49 : 20 Cr L J 96 : 15 N L R 34 : 48 lnd Cas 896. 

Ss. 122 and 47 (g) — “Unlawful” — Meaning — 

Trespass on railway line — Oftence under S. 122 or 
S. 47. 

The word “unlawful” in S. 122 means without the 
leave of the Railway Administration and a person 
entering the railway line without such leave is guilty 
under S. 122. Section 47 or the bye-laws made under 
Cl. (g) thereof have no reference to this offence of 
trespass. AIR (Vol 1) 1914 Lah 358 : 4 P R 1914 Cr : 
155 P L R 1914 : 15 Cr L J468 : 24 ind Cas 348 !DB). 

Ss. 122 (2) and 3 (4) — Railway employee, ejec- 
tion of, from staff quarters — If section applicable. 

Section 122 (2) ot the Railways Act cannot be 
applied to eject a Railway employee from the staff 
quarters occupied by him while under service, as they 
are not part of a Railway within the meaning of 
S. 3(4) of the Act. AIR (Vol 1) 1914 Mad 196 : 15 
Cr L J 225 : (1914) M W N 124: 2f lnd Cas 177 (DB). 

S. 122 — Reservation of compartment — Trespass 

— Removal by Company. 

There is nothing in the Railways Act to forbid the 
reservation of compartment for different communities 
and any member of any other community entering 
such compartment becomes a trespasser and could 
therefore be removed under S. 122. (1913) 7 SLR 42 : 
21 Ind Cas 499 (DB). 

— S. 125. 

S. 125 — Crossing railway line— No fence — Re- 
gular track. 

Where a person was driving some herd or cattle 
across the railway line at a place where there was 
no fence and where there was a regular f rack it was 
held that such person cannot be convicted under 
S. 125 (2). AIR (Vol 17) 1930 Oudh 250. 

S. 125 — Keeper’s negligence— Owner’s liability. 

The owners of cattle straying on a Railway line 
cannot be convicted of an offence under S. 125 for 
the negligence of their keeper. (1911) 34 All 91 : 8 
A L J 1249 : 12 Cr L J 614 : 12 Ind Cas 990. 

— S. 126. 

Ss. 126 and 128— Lying on rails. 

The offence of lying on the rails cannot be said to 
endanger the safety of persons travelling on the 
railway and comes under S. 128 and not under S. 126. 
Where several persons are charged with having 
conspired for the purpose, the proper conviction will 
be under S. 129 (b) of the Penal Code for conspiring 
to commit an offence under S. 128 of the Railways 
Act. 1930 MVVN 1264 (DB). 

-S. 127. 

Ss. 127 130— Applicability— Throwing stones at 

railway train by boys of eight and five years— 
Offence — Conviction under S. 127 — Legality. 

The offence of throwing stones at a railway train 
committed by boys of eight and five years old would 
ordinarily be protected under Ss. 82 and 83, Penal 
Code, and would not be punishable as an offence 
under S. 127, Railways Act, or under any provision 
of the Penal Code. But such act would be deemed 
to be an offence under the special provisions of 
S. 130, Railways Act and punishable under that sec- 
tion. AIR (Vol 23) 1936 Sind 185 : 30 SLR 9 : 38 Cr 
Lf 83: 165 lnd Cas 642. 

S. 127 — Obstruction by assembly — Conviction of 

member ol the assembly — Legality. 

The term “offence” in S. 149, Penal Code, is con- 
fined to offence under the Penal Code and so a con- 
viction under S. 128, Railways Act, with reference to 
S. 149 is illegal and cannot be sustained. 

Where a large body of men set out to obstruct a 
railway line and throw stones at trains they form an 
unlawful assembly and if in carrying out their com- 
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mon object they commit offence under 5s. 127 and 
128, Railways Act, only those of them who are prov- 
ed themselves to have committed these offences 
under Ss. 127 and 128 can be convicted under those 
sections. The rest are not constructively guilty as 
S. 149 cannot be invoked against them altnougi) the 
offences committed by them are the very offences 
they set out to commit and committed in prosecution 
of their common object. AIR (Vol 16) 1929 Mad 880 : 
57 M L J 114 : 118 lnd Cas 68 : 52 Mad 882 : 30 
M L W 108 : 1929 M VV N 522 : 2 M Cr C 173 : 30 
Cr L J 869 : 1929 Cr C 624 (DB). 


S. 12S. 

S. 12S — Excessive over-crowding— Pulling com- 
munication cord and sitting before engine— Offence 
— Punishment. 

The accused was travelling in an Intermediate 
Class compartment in a Railway, which was licensed 
to carry 22 passengers. Owing to the failure ol the 
Railway Company to provide sufficient accommoda- 
tion, no less than 52 passengers travelled in the 
accused’s compartment. 1 he accused pulled the com- 
munication cord several times and stopped the train. 
The Company, however, refused to put on extra 
carriages. I ne vacuum brake had in the meantime 
broken and the accused, after warning the autho- 
rities, sat before the engine and began to play music, 
thereby delaying the train : 

Held (i) that the accused was guilty of an offence 
under S. 128 as his act amounted to a criminal tres- 
pass and obstruction of the rolling stock of the Rail- 
way. 

(ii) that in assessing the sentence, however, the 
Court had to consider the fact that the accused was 
making a protest in the interests of the public against 
the gross mal-administration of a Railway Company. 
AIR (Vol 18) 1931 Oudh 85 : 32 Cr L J 547 : 8 OWN 
99 : 6 Luck 485 : 130 lnd Cas 384 (DB). 


S. 130. 

- — Ss. 130, 127 — Throwing stones at railway train by 
boys of eight and five years — No offence under S. 127, 
but an offence under special provisions of S. 130* 
AIR (Vol 23) 1936 Sind 185 : 30 S L R 9 : 38 Cr L J 
83 : 130 lnd Cas 642 (DB). 


S. 130 — Jurisdiction. 

In view of provisions of S. 29-B of C. P. Code, a 
Magistrate other than a District Magistrate has no 
jurisdiction to try an offt nee under S. 130 of Rail- 
ways Act: 43 Bom 888, Diss. from. AIR (Vol 15) 1928 
Lah 909 : 110 lnd Cas 589 : 29 P L R 536 : 10 A I Cr 
R 499 : 29 Cr L J 733. 


Ss. 130 and 126 (a) — Minor offender — Forum of 

trial. 

An offence punishable under S. 130 read with 
"S. 126 (a) of the Railways Act, 1890, is not exclu- 
sively triable by a Court of Session, but can be tried 
by a competent Magistrate. AIR (Vol 6) 1919 Bom 
173 : 43 Bom 888 : 21 Bom L R 768 : 20 Cr L J 699 : 
52 lnd Cas 667 (DB). 


S. 131. 

S. 131— Agent, powers of. 

An Agent of Railway Company possessing power of 
arrest under S. 131 of the Railways Act has no power 
to place a person in confinement and hence, is not a 
public officer. AIR (Vol 26) 1939 Cal 386 : 43 C W N 
664 : ILR (1939) 2 Cal 46 : 182 lnd Cas 870. 

S. 132. 

S. 132 — Requirements of. 

Section 132 does not require that either the name 
or the address should be, in fact, correct. 

Section 132 does not require that both the name 
and address should be believed to be incorrect but 
either the name or address. AIR iVol 28) 1941 Sind 
117 : 42 Cr L J 786 : 195 lnd Cas 833 (DB). 
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S. 132 — Requirements of. 

An accued who is found guilty of an offece under 
S. 122 cannot be acquitted on the ground that the 
prosecution was not on the complaint of the Railway 
authorities as required under S. 132 of the Act. AIR 
(Vol 27) 1940 Mad 268 : 41 Cr L J 393 : 1939 M W N 
876 : 187 lnd Cas 118. 

S. 133. 

-S. • 33 — Applicability — Offence under S. 130- 

Jurisdiction — Magistrate not empowered under Sch. 
II, Criminal P. C. — Competency to try. 

In the absence ol any express provision relating to 
trial of offences under S. 130 by any particular class 
of Magistrates, the provisions of S. 133 cannot b© 
invoked so as to confer jurisdiction upon a Magistrate 
to try an offence or this nature when no such juris- 
diction is conferred upon him by Sch. II, Criminal 
P. C., more so when S. 29-B of that Code provides 
for an adequate machinery for trial of such offences. 
AIR l Vol 23) 1936 Sind 185 : 30 S L R 9 : 38 Cr L J 
83 : 165 lnd Cas 642 (DB). 

S. 135. 

S. 135 — Notification of 24th August, 1911, B. B. 

and C. I. Railway — Liability for tax on wheeled 
vehicles plied by it within Delhi Municipal limits. 

After the issue of the notification, dated 24th 
August, 1911, which expressly superseded all previous 
notifications as affecting the B. B. and C. I. Railway, 
the Municipal Committee of Delhi ceased to have 
power to levy wheel tax in respect of wheeled 
vehicles owned by that Railway Administration and 
plied within the limits of the municipal area. After 
24th August, 1911, that Railway Administration 
could not be held liable for any tax imposed by any 
local authority except that specifically mentioned in 
the schedule. AIR (Vol 36) 1949 E P 280. 

S. 135 — Railway Company, if liable to pay 

house tax. 


Where a notification under S. 135 directed the 
Railway Company to be assessed to house-tax by a 
local authority under the Madras Local Boards Acts 
XIV of 1920 and that Act was amended by Act of 
1930 under which although there was not substantial 
change in the name of tax, important changes in the 
nature, incidence and the method of assessment of 
the tax were introduced, the Railway Company is 
not liable for house-tax under the Act as amended 
in the absence of fresh notification under S. 135 
directing the house-tax to be levied under the 
Amendment Act as the issue of a notification under 
S. 135 constitutes a condition precedent to the liabi- 
lity of the Railway Company to pay the tax. AIR 
(Vol 30) 1943 Mad 733 : 1943 M W N 782 : (1943) 2 
M L J 307 : 212 lnd Cas 147. 

S. 135— Liability of Railway to pay license fee. 


A license fee payable in respect of a warehouse 
under the provisions of Bengal Act, I of 1893 is a tax 
in aid of the funds of local authority and hence the 
railway administration is not liable to pay the license 
fee unless a notification has been issued by the Cen- 
tral Government declaring the railway administra- 
tion liable to pay the license fees in respect of their 
warehouses situated in any of the Municipalities to 
which the provisions of Bengal Act, I of 1893 apply. 
A I R (Vol 28) 1941 Cal 319.: 1 L R (1941) 1 Cal 345 : 
45 C W N 347 : 42 Cr L J 855 : 196 lnd Cas 394. 

S. 135 — Land belonging to the administration, of 

G. I. P. Railway is subject to the charge for Munici- 
pal taxes and S. 135, Railways Act has no application 
to such cases. AIR (Vol 22) 1935 Bom 352 : 37 Bom 
L R 513 : 59 B 714 : 158 lnd Cas 824. 

■S. 135 — Condition for liability. 


According to S. 135, specific notification imposing 
iability for the property tax on the Railway Ad mi- 
listration is necessary, and so the Railway Adminis** 
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tration is never liable without such specific, notifica- 
tion notwithstanding previous notification for other 
taxes. A 1 R (Vol 16) 1920 Mad. 746 : 57 M L J 471 : 
121 Ind Cas 839 : 52 Mad 779 : 30 M L W 236 (DB). 

— S. 135 (2) — Variation of order under. 

Order under S. 135 (2) cannot be validly cancelled 
by a subsequent order. 

Action under S. 135 (2) can be taken after the col- 
lection by the local authority of the assessment levied 
by it under cl. (1) of S. 135. The wording of cl. (2) 
does not imply any condition that the order made 
thereunder shall apply only in respect of future. 

Liability to pay tax mentioned under cl. (1) dis- 
appears once an amount is fixed under cl. (2) and a 
fresh liability takes its place which is not a tax col- 
lectable under the District Municipalities Act but an 
amount collectable under an order under S. 135 (2). If 
the amouut levied is in excess of the amount payable 
under cl. (2) and a suit is filed for the refund, provi- 
sions of S. 354 (2) of the Madras District Munici- 
palities Act do not apply to such a suit. AIR (Vol 31) 
1944 Mad 355 : 57 L W 55 : 1944 M VV N 44 : (1944) 

1 M L J 76 : I L R (1944) Mad 802 (DB). 

S. 137. 

S. 137 (3) — Money-lending business— What is. 

An isolated transaction of money-lending is not 
sufficient to constitute business of money-lending so 
as to contravene the statutory provisions of S. 137 (3) 
or in agreements executed by the railway servants. 
A person does not become a money-lender merely be- 
cause he may, upon one or several isolated occasions, 
lend money to a stranger. There must be more than 
occasional and disconnected loans. There must be a 
business of money-lending, and the word “business” 
imports the notion of system, repetition and con- 
tinuity. AIR (Vol 28) 1941 All 318 : 1941 A L J 370 : 
1941 A W R R 224 : 195 Ind Cas 695 
S. 138. 

S. 138— Discharge, what is. 

Agreement by Railway, permitting a person to per- 
form service of providing meals for passengers— Per- 
son occupying Railway premises — Person having no 
free hand in service — Termination of his services : 

Held, that he must be deemed to be a Railway ser- 
vant within meaning of S. 3 (7), Railways Act. Ter- 
mination of his services by the Railway amounted to 
discharge within the meaning of S. 138, and he was 
liable to dispossession of the premises which he was 
occupying as a servant of the Railway. AIR (Vol 24) 
1937 Lah 547 : 38 Cr L J 793 : 169 Ind Cas 649. 

S. 138 — Possession of staff quarters by Railway 

employee — Whether dismissal puts an end to posses- 
sion. 

Possession of staff quarters lawfully obtained by a 
Railway employee can be determined only by steps 
taken under S. 138 and for that possession to become 
unlawful, there must have been an interruption there- 
of and a re-entry. The fact of dismissal of the servant 
by itself does not put an end to his right of posses- 
sion. Staff quarters for residence are not part of a 
Railway within S. 3 (4) of the Act. AIR (Vol 1) 1914 
Mad 196 : (1914) M W N 124 : 15 Cr L J 225 : 23 Ind 
Cas 177 (DB). 

— S. 140. 

See also Civil P.C., S. 80 and Railways Act, S.77. 

1. Applicability and Scope. 

2. “May be served.” 

3. Mode of service. 

4. On whom to be served. 

See also N. 2. 

1. Applicability and scope. 

— — S. 140 — Scope of — Notice under S. 80 C.P.C. and 
notice under the Act. 

Notice served under S. 80 C. P. Code, on the 
Collector within six months, may be considered to be 
a good notice under S.77 of the Railway Administra- 


tion by virtue of the extended definition of Railway 
Administration including the Government under S. 3, 
Cl. (6). The notice, however, to be served under 

S. 140, Railways Act, on the manager of a railway 
administered by the Government is a notice required 
or authorized by the Railways Act to be served on a 
railway administration and would not be a substitute 
for a notice necessary to be given before institution 
of a suit against the Secretary of State under S. 80, 
C. P. Code : 

Obiter.— It is a matter for the legislature to con- 
sider whether, in the case of the suit against a rail- 
way belonging to the State, it is necessary to give 
notice under S. 80, C. P. Code, when notice of claim 
is given under Ss. 77 and 140. Railways Act. AIR 
(Vol 15) 192S Bom 421 : 52 Bom 543 : 30 Bom L R 
970 : 113 Ind Cas 511. 

S. 140- Applicability to documents. 

Section 140 refers not only to notices but to docu- 
ments which have to he served on the Company and 
when a claim is made under S. 77, it is a claim in 
writing to be preferred to the Railway Administra- 
tion which involves the service of the document on 
the Company. (1928) 112 Ind Cas 616 : 10 Pat L T 24 
(DB). 

S. 140 — Suit against agent — Proper defendant. 

A suit against a Railway Company is not properly 
framed when the suit is brought against the Agent of 
the Company. The frame of the suit can only be 
amended by substituting the name of the Company 
as defendant in place of the Agent. Such an amend- 
ment will not be allowed if it would prejudice the 
rights of the opposite party, e. g., to raise the plea of 
limitation, existing at the date of the proposed 
amendment. 

Sections 140 and 141 of the Act merely set forth 
the manner of service of notice. They have nothing 
to do with the manner in which the suit itself is to 
be framed. AIR (Vol 8) 1921 Pat 485: 2 P L T 679: 64 
Ind Cas 125. 

2. ‘‘May be served.” 

Ss. 140 and 77 — Service of notice — State-owned 

Railway— “May” — Meaning of. 

A notice of claim must be preferred in writing to 
the Railway Administration under S. 77 of the Rail- 
ways Act and S. 140 of the Act is an enabling section 
enacted by way of giving consignors a greater degree 
of facility than they would have in S. 77. Taking 
state owned Railways it is clear enough if the 
notice is served on the Government in the manner 
that notices are required to be served on the Govern- 
ment apart from S. 140. To that extent the word 
“may” occurring in S. 140 is permissive and not com- 
pulsory for if the consignor does not choose to take 
advantage of S. 140 he can proceed to serve notice 
under S. 77. But if he desires to take advantage of 
S. 140, clearly he must follow the inodes of service 
prescribed therein and no others. To that extent, it 
may be correct to say that the word “may” should be 
read as “must.” (1950) 2 D R 35. 

S. 140— “May,” meaning of. 

The word “may” in S 140 Is the equivalent of the 
word “must.” AIR (Vol 22) 1935 All 900 : 1935 ALJ 
908 : 1935 A W R 1010 : 156 Ind Cas 541 (DB). 

S. 140 — Interpretation— “May” if means ‘must.’ 

Per Costello, J. — There are a number of authorities 
which have decided that the word “may” in the sec- 
tion is to he read as if it were the word “must” and 
accordingly it is obligatory upon the person who is 
making a claim under S. 77 to put forward that claim 
and to give notice in one or other of the three ways 
indicated in S. 140. If the matter had been an open 
one personally I should have been more disposed to 
take the view which was enunciated in the case of 
42 M. L. J. 202, F. B., in which Kumaraswami Sastri 
J. t observed that S. 140 is merely an enabling provi- 
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sion and that the word “may” does not mean 
“must.” 

However, on the facts of the case, it was held there 
was a valid service oi notice by registered post. AIR 
(Vol 8) 1931 Cal 300 : 34 C W N 1079 (DB). 

S. 140— “May” and not “must.” 

Word “may” in the section cannot be interpreted 
as the equivalent of “must.” A. I. R. 1923 All. 301, 
Diss. When the Agent of a railway has directed the 
ublic to serve notice of claims, not on him but on 
is Traffic Manager, Claims, and notice has been 
served on that Traffic Manager, that service constitu- 
tes a service on the Agent and is a sufficient compli- 
ance with the provisions of S. 77 of the Indian Rail- 
ways Act, and equivalent to a notice to the Railway 
Administration. A I R (Vol 13) 1926 Lah 253 : 7 Lab 
233 : 8 L L J 206 : 27 P L R 356 : 95 Ind Cas 80S 
(FB). 

— — S. 140— “May” means “must.” 

Section 140 of the Railways Act is not merely an 
enabling provision and is exhaustive of the class of 
persons on whom notice may be served. The word 
may’ is used because the law allows notice to be serv- 
ed in one of three modes laid down in the section. It 
gives an option to the person who is required to issue 
the notice to choose any one of the three modes 
prescribed therein. To express that option the legis- 
lature has used the word ‘may.' It a notice is not 
served in compliance with any of the three modes 
mentioned in the section it must be held that there 
is no notice in law. AIR (Vol 12) 1925 Oudh 419 : 
12 O L J 162 : 29 O C 80 : 2 O W N 251 : 89 lnd 
Cas 139 

S. 140— .“May” means “must.” 

The language of Section 140 is imperative and the 
word “may” must be read as “must.” What the 
section lays down is that where any notice or docu- 
ment has to be served on a railway administration 
such service may be had in one or other of three 
ways. The meaning of the section clearly is that ser- 
vice must be made in one or other of the ways re- 
ferred to in clauses (a), (b) and (c) of the section. It 
is one thing to say that a subordinate official had 
been entrusted with authority by the Agent to dis- 
pose of claims brought against the company and 
another thing to say tnat there was delegated to him 
the power to receive a notice of suit such as is requir- 
ed by Section 77. No notice given to the Deputy 
Traffic Manager “Commercial” of the G. I. P. Rail- 
way, Bombay is good and sufficient notice within the 
meaning of the Act. A notice stated that the claim 
by plaintiff had been referred to the General Traffic 
Manager who had full powers to deal with such 
matters on behalf of the company and by the post 
card the plaintiff company was invited to send any 
further communications on the subject of their claim 
to the General Traffic Manager. 

Held, all that is stated in the notice is that the 
General Traffic Manager has authority to deal with 
the claims. That does not indicate that the General 
Traffic Manager or any one who was subordinate to 
him in his office had authority to receive the statu- 
tory notice which the Act prescribes. AIR (Vol 10) 
1923 All 301 : 21 A L J 223 : 45 All 353 : 4 L 1\ A 
Civ 371 : 71 Ind Cas 614 (DB). 

. S. 140— ’May’ not ‘must/ 

Section 140 is an enabling provision and the word 
‘may does not mean ‘must’ so as to make the other 
modes of service ineffectual even in cases where the 
notice has actually reached the Agent or where the 
contents of the notice have been communicated to 
him by the subordinate who receives the notice. AIR 
(Vol 9) 1922 Mad 362 : 45 Mad 135 : 30 M L T 112 : 
42 M L J 202 : 14 M L W 684 : 1921 M W N 878 : 69 
Ind Cas 59 (FB). 

S. 140 — Notice of claim letter to be registered — 

‘May/ means ‘must/ 


A notice of claim must be given by registered 
letter. The word ‘may’ in S. 140 means ‘must/ (1910) 
14CWN 888 : 12 C L J 14 : 7 Ind Cas 241 (DB). 

S. 140 — “May” means “must” — Notice of claim 

under S. 77 on whom to be served — Service on Tra- 
ffic Manager insuflicient. 

The word “may” in S. 140 means “must” and 
notice of the short delivery of goods under S. 77 
must be served, where the railway is administered 
by a Railway Company, on the Agent in India of the 
Railway Company. U907) 12 C VV N 450 : 35 C 194 
(196, lo7) (DB) ; See also (1909) 13 OWN 24 125, 20): 
(1908) 4 M L T 427 : 3 lnd Cas 479 ; (1910) 12 C L 
J 14 (14, 15) : 14 C W N 838 : 7 Ind Cas 241. 

3. Mode of service. 

S. 140 — Notice — Service of. 

The Question whether the notice was duly served 
upon tne manager within the meaning of S. 140, as 
a general rule cannot be said to be a question of law 
at all, but is a question of fact depending upon the 
evidence in each case. AIR (Vol 14) 1927 All 215:99 
Ind Cas 622 (DB). 

— — S 140 — Quaere: Whether it is open to the plain- 
tiffs claiming compensation from the railway com- 
pany for loss of goods consigned to serve the notice 
in a manner for which no provision is made in S. 140. 
AIR (Vol 14) 1927 Oudh 1: 3 O W N 809: 98 Ind Cas 
742 (DB). 

S. 140 —Burden of proof. 

The difference between Clauses (b) and (c) of 
S. 140 is this: If a person chooses to send the notice 
otherwise than by a registered letter addressed to 
the Agent at his office, it is for him to prove that the 
letter was received and that its contents came to the 
knowledge of the Agent. If he sends a registered 
letter addressed to the Agent, it is only necessary for 
him to prove that he forwarded it in this manner. It 
is unnecessary for him to prove that the Agent re- 
ceived it. AIR (Vol 14) 1927 Oudh 1 : 3 O W N 809: 
98 Ind Cas 742 (DB). 

4. On whom to be served. 

See also N. 2. 

S. 140 — Scope and object — Government owned 

railway — Notice under S. 77 on Chief Commercial 
Manager or any subordinate officer— Requirements 
of Ss. 77 and 140. 

The requirements of S. 77 read with S. 140 are 
satisfied by serving a notice within prescribed period 
on the chief commercial manager or any other sub- 
ordinate officer of a Railway company owned by the 
Government provided it is established as a fact that 
the Railway company by its course of business or the 
terms of the contract between the parties has held 
out a particular official as competent to deal with the 
claims on receipt of notice to him: AIR (Vol 13) 1920 
Pat 4L3 : 5 Pat 488 : 98 lnd Cas 707 and 112 Ind CaS 
616 : 10 P L T 24, Overruled. AIR (Vol 36) 1949 Pat 
347 (FB). 

Ss. 140, 77— Notice— Validity. 

A notice ol claim addressed jointly to the Superin- 
tendent General and the Agent is not invalid. AIR 
(Vol 31) 1944 Nag 362 : I L R (1944) Nag 612 : 1944 
N L J 353. 

S. 140 —Scope of — Service of notice. 

Section 140 merely provides a safe and unanswer- 
able method for serving a claim upon the Railway 
Administration and enacts, in effect, that service 
upon the agent is service upon the company, if the 
company by its course of business, holds up any 
particular official, e.g., the District Traffic Superin- 
tendent as competent to deal with claims, then ser- 
vice of notice upon such an official must be taken as 
against the company to be service upon the company. 
AIR (Vol 20) 1933 Pat 45:12 Pat 07 : 13 P L T 695 : 
141 lnd Cas 813 (2) (DB). 
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S. 140 — Notice — Mode of service. 

A copy of notice under S 77, Railways Act, was 
addressed to the Traffic Manager, N. VV. Ry. and a 
copy of it was sent to the E. I. Ry. : 

Held, that there was no valid notice to E. I. Ry. 
within meaning of S. 77, Railways Act. AIR (Vol 18) 
1931 Cal 585 : 35 C VV N 338 : 134 Ind Cas 93 (DB). 

S. 140— Legal notice. 

Suit against state-owned railway — Description 
of defendant as ‘Railway Administration through 
Agent* — Statutory notice to Secretary of State : 

Held, that the suit was a proper suit against Secre- 
tary of State and was instituted against a wrong per- 
son. Notice to Agent or manager of the Railway 
Administration was not sufficient. AIR (Vol 18) 1931 
Pat 326 : 10 Pat 466 : 13 P L T 86 : 133 lnd Cas 
451 (DB). 

S. 140 — Commercial manager. 

In the case of a railway administered by Govern- 
ment there being no such official called as the Mana- 
ger, a notice sent to the Chiel Commercial Manager 
is sufficient and fulrils the requirements of S. 77. AIR 
(Vol 17) 1930 Cal 332. 

S. 140 — Commercial Superintendents. 

Notice required under S. 77 read with S. 140 must 
be given to the agent concerned. Notice of suit 
against a radway company could only be served in 
one of the three ways described by S. 140. A notice of 
the claim against the railway company, even within 
the statutory period to the Divisional Commercial 
Superintendent as per R. 6, Goods Traffic. N. VV. 
Ry. (1924) is no notice as required by the Railways 
Act. AIR (Vol 16) 1929 Sind 238:117 Ind Cas 769. 

S. 140 — Delegation of authority. 

Claim for compensation in writing must be pre- 
ferred to the agent of the railway administra- 
tion and even if the power of dealing with claims 
for compensation has been delegated by the agent to 
the Divisional Traffic Manager it does not meet the 
question; what has to be shown is that the power 
to receive notice on behalf of the agent had been 
delegated: AIR 1949 Pat 347 (FB), Overruled. (1928) 
112 lnd Cas 616 : 10 P L T 24. 

S. 140 — On receipt of a claim which should 

by S. 140 be addressed to the Agent, the Chief 
Commercial Manager has a choice of two alterna- 
tives, he can decline to deal with it on the ground 
that it has not been addressed to the Agent, and 
in the ordinary course, if he does so, his duty is to 
return it to the sender with a request that it shall 
be addressed in accordance with the Statute to the 
proper person. If he does not do so but retains it 
and either hands it to the Agent, or deals with it 
himself he must be taken to do so as the subordi- 
nate and agent of the Agent and on the strength of 
the old maxim that ‘‘everything is presumed to be 
done correctly,” it must be presumed that, if he does 
so he does it with the implied consent and there- 
fore, with the authority of the Agent; and there- 
fore, where conduct of that kind is established, the 
ordinary inference may be drawn and should be 
drawn, and by the conduct of the Chief Commer- 
cial Manager, acting under the authority of the 
Agent, the Railway Administration have in fact 
waived compliance with the statutory requirement 
with regard to the person to whom the prepaid 
letter should be addressed. AIR (Vol 14) 1927 All 
215 : 99 Ind Cas 622 (DB). 

S. 140— Subordinate Officer. 

That some subordinate official is entrusted with 
authority by the Agent to dispose of claims brought 
against the Company does not amount to delegation 
to such subordinate official of the power to receive 
the notice as required by Ss. 77 and 140, Railways 
Act : AIR 1924 Nag 288, Diss from. 
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The provision contained in S. 140 must be strictly 
construed and notice given to any official other than 
the agent or the manager is an insufficient fulfilment 
of the requirements of S. 140. AIR (Vol 14) 1927 Nag 
276 : 103 lnd Cas 213. 

S. 140 — Notice to whom — Traffic Manager. 

Where the plain t iff, claiming compensation for loss 
from the Oudh and Rohilkhaud Railway lor loss of 
goods consigned addressed a notice in writing ot his 
claim to the Traffic Manager to whom letters contain- 
ing claims against the Railway were transmitted for 
enquiry under the authority of the Agent and the 
notice was delivered by post in the block of build- 
ings. which contained both the office of the Agent 
and that of the Traffic Manager : 

Held, the agent must be considered, to have con- 
structive notice of a notice received by the Traffic 
Manager’s Department and theref -re there was a 
proper service as contemplated by the section. 

So far as notices of section are concerned, the sub- 
stantial point is whether they reached the person to 
whom the law requires notice to be given, and the 
method by which he received it is a matter which is 
of comparative unimportance. AIR iVol 14) 1927 
Oudh 1 : 3 OWN 869 : 98 Ind C-is 742 (DB). 

S. 140— A notice given to the Deputy Traffic 

Manager is not a notice to the railway administration 
on the ground that there is a department in the 
Traffic Manager’s office which deals with claims, to 
which claims addressed to the Agent would be sent, 
for disposal. A 111 iVol 13) 1926 Bom 138 : 50 Bom 84: 
27 Bom L 11 1500 : 92 lnd Cas 548 (DB). 

S. 140— A notice to the Traffic Manager is suffi- 
cient for the purpose ol S. 77. AIR (Vol 13) 1926 Lah 
572 : 96 lnd Cas 144 (DB). 

S. 140— Per Shadi Lai, C. J. and Broadway, J. 

contra Harrison and Fforde, JJ — The Rule No. 7 in 
the Goods Traffic Pamphlet 1, page 16 of the N. W. 
Ry. cannot be said to have been issued by the Secre- 
tary of the Railway Board and, therefore, the Traffic 
Manager, Claims Section, of the North-Western Rail- 
way at Lahore should not be treated as a delegate of 
the Government of India for the purpose of entertain- 
ing claims for compensation, and that the communi- 
cation of the claims to that officer does not amount 
to a communication to the Government of India. AIR 
(Vol 13) 1926 Lah 253 : 7 Lah 238 : 8 LLJ 206 : 27 
PLll 358 : 95 lnd Cas 808 (FB). 

S. 140 — Notice to a subordinate officer of a rail- 
way company is not a sufficient compliance with the 
provisions of the law; but if it can be shown by the 
pi tint iff that a notice of claim for loss of goods, 
although addressed to a subordinate officer of the 
Railway Administration, did actually reach the 
Agent within the time prescribed by law it would be 
a sufficient compliance with the requirements of the 
law. AIR 1949 Pat 347 (FB) Overruled. AIB (Vol 13) 
1920 Pat 413: 5 Pat 488: 8 PLT 401: 98. lnd Cas 767. 

S. 140 — A delegation of authority by Agent to 

receive notice under S. 77 will be presumed from 
rules framed by the Railway Company or from the 
course of conduct of the Railway Company which 
might lead the public to believe that notice given to 
a particular officer of the Company would be a valid 
notice under S. 77 of the Act. But the fact that a 
particular officer is appointed by the Agent to investi- 
gate into and settle claims for loss of g iods does not 
show that the Agent delegated his powers to receive 
notice to such officer. AIR 1949 Pat 317 (1‘ 13) Over- 
ruled. AIR (Vol 13) 1926 Pat 413 : 5 Pat 488 : 8 PLT 
401 : 98 lnd Cas 767. 

S. 140— Validity of rules. 

Any words in the clause printed on the back 
of the Railway Receipt cannot be given the effect 
of .overriding the clear words of the statute in the 
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matter of persons on whom notice mav be served. 
AIR (Vol 12) 1925 Oudh 419 : 12 OLJ 162 : 2 OWN 
251 : 29 O C 80 : 89 Ind Cas 139. 

S. 140 — Station Master — State Railway. 

Under the rules of a State Railway, which had an 
Agent but nn Manager, applications for compensation 
relating to the station from which the articles were 
despatched in the present case had to be made to the 
District Traffic Superintendent of that Station. The 
plaintiff gave notice of his claim to the station Master 
of the place to which the articles were sent. Rut no 
notice was given to the Agent or to the D. T. S. re- 
ferred to. The correspondence between the Station 
Master and the Traffic Superintendent related to the 
loss of the articles and not to the claim. 

Held, that under the circumstances of the case, 
the provisions as to notice, contained in Ss. 77 and 
143 of the Act were not complied with. AIR (Vol 12) 
1925 Sind 229 : 18 SLR 25 (DB). 

S. 140 — Secretary*, Railway Department. 

Notice of a claim to the Agent of the Railway 
though addressed to the Secretary to the Government 
of India, Railway Department, who in acknowledg- 
ment which he sent to the claimant stated that the 
claimant's letter had been sent to the Agent of the 
Railway for disposal is a sufficient notice. AIR (Vol 
11) 1924 Lah 594 : 6 LLJ 237 : 79 Ind Cas 428. 

S. 140— Service of notice upon a subordinate of 

the Agent may be sufficient if it could be shown by 
evidence that the Agent had invested the subordinate 
with authority to receive on his account. 

Where there was no evidence that the Divisional 
Traffic Manager had been invested with any such 
authority by the Agent, but on the contrary he had 
the power to settle claims below Rs. 250 only when a 
valid notice under S. 77 had been served upon the 
Agent. 

Held, that there was no ground for holding that 
the subordinate official was authorise * by the Agent 
to receive notices on his behalf, and therefore notice 
upon the Divisional Traffic Manager was no notice to 
the Agent within the meaning of Ss. 77 and 140. 
AIR (Vol 11) 1924 Lah 504 : 76 Ind Cas 1. 

S. 140 — A notice under Ss. 77 and 140 given to a 

subordinate officer like the District Traffic Superinten- 
dent is not valid unless there is evidence (1) either 
that the power of the Agent to receive notices under 
S. 140 had been delegated to the subordinate officer 
who actually received the notice, or (2) that the com- 
pany by its rules or course of business had held out 
to the public that notices might be given to such an 
officer instead of to the Agent and thus estopped itself 
from raising a technical defence. AIR (Vol 11) 1924 
Mad 567 : 34 MLT 303 : 46 MLJ 302 : 77 Ind Cas 
511. 

. S. 140 — There is nothing in the Act which pre- 
vents the railway administration or its Agent oi 
Manager from deputing an Officer to receive the 
notice required by Ss. 77 and 140 of the Railways Act. 
Whether the Officer is empowered by the Agent to 
receive such notice on his behalf is a question of fact 
to be determined in each case. Agency may be proved 
either by direct evidence of authority or by course of 
conduct which in the opinion of the Court would 
justify the interference that the Subordinate Official 
w r as authorised to receive notice on behalf of the 
Agent. AIR (Vol 11) 1924 Nag 288 : 79 Ind Cas 602. 

S. 140 - Notice to the Traffic Manager is not a 

notice to the Agent. AIR (Vol 10) 1923 Cal 397 : 72 
Ind Cas 714 : 28 C W N 438 (DB) 

S. 140— Section 77 of the Railways Act insists 

that notice shall be given in writing to the Agent of 
the Railway Company in India and notice to a sub- 
ordinate of the Agent is not notice contemplated by 
the section. AIR (Vol 10) 1923 Lah 84 : 5 LLJ 3 : 4 
Lah 46 : 9 PWR 1923 : 71 Ind Cas 459 (DB). 


— — S. 140 — The notice in the case of State Railways 
should be served on the Government or on the Agent 
of the Company managing the Railways or the 
Manager of the Government. A direction in the 
railway receipt given for the goods de patched that 
all claims should be sent to the Traffic Manager does 
not dispense with the necessity of giving the notice 
contemplated by S. 77. G6 Ind Cas 578 : 44 All 645 : 
20 A L J 664 • AIR (Vol 9) 1922 All 280. 

S. 140 — The notice of claim under S. 77 for the 

loss, destruction or deterioration of animals or goods 
must be given to the Agent or Manager of the Rail- 
way, or to any officer deputed by the company or its 
Agent or Manager to receive such notice. There is 
a sufficient compliance with the requirements of the 
Act, if the Agent or Manager has knowledge of the 
claim within the specified time, by the subordinate 
officer sending notice or informing of its contents or 
by other means. 69 Ind Cas 59 : 45 Mad 135 : 30 
M L T 1 12 : 14 M L W 684 : 1921 M W N 878 : AIR 
(Vol 9) 1922 Mad 362 : 42 M L J 202 (FB). 

S. 140 — Notice of a suit for damages for loss of 

goods sent by a Railway should be given to the Agent 
of the Railway Company and no correspondence 
carried on with the Traffic Manager or notice sent to 
him can in law amount to notice sent to the Agent. 
The condition in the railway receipt about sending 
claims to the Traffic Manager does not absolve the 

E laintiff from the duty of sending the notice required 
y law. 

Notice of claims against a Railway must he served 
on a Railway Administration in the manner laid 
down by S. 140. Notice sent to the Divisional Traffic 
Manager is not a proper notice in law. (1922) 93 Ind 
Cas 22 : 13 O L J 15 : 3 O W N 156. 

S. 140 — General Traffic Manager. 

Where the Agent of a Railway Company has 
assigned his powers to deal with claims, to the 
General Traffic Manager. 

Held, that notice to the latter is notice to the 
“Railway administration”. 1922 P FI C C 145 : 3 
Pat L T 215 : AIR (Vol 9) 1922 Pat 106 : 69 Ind Cas 
103. 

S. 140 — Object of — Notice on manager— Whether 

sufficient. 

The 'object of S. 140 of the Act is to provide a 
convenient course of action for the parties aggrieved. 
S. 140 of the Act does not mean that the Manager is 
the only person on whom notice of action against a 
State Railway can be served ; it only says, if notice 
is served on him, it must be done in the manner 
provided. 

(Per Chatterji J., Beachcroft J, dubitante). A notice 
served on the Collector will be treated as equivalent 
to notice on Government. AIR (Vol 4) 1917 Cal 640 : 
44 Cal 16 : 23 C L J 547 : 34 Ind Cas 130 (DB). 

Ss. 140 and 77 — Notice to District Traffic Super- 
intendent — Whether notice to Agent. 

A notice to the District Traffic Superintendent of a 
Railway company is not a notice to the Agent. 19 
C L J 180 : 23 Ind Cas 142 : AIR (Vol 1) 1914 Cal 
645 (DB). 

S. 140— Service of notice — Modes prescribed by 

rules. 

Where a mode of service of notice of a claim is 
prescribed, the company cannot plead insufficiency of 
notice. Notice to the Traffic Manager is good notice 
when allowed by the Rules of the Company. (1912) 
23 M L J 511 : 17 Ind Cas 419 (DB). 

S. 140 — Suit against 'Railway Company — Notice 

to whom should be given. 

Under S. 140 of the Act, all notices of claims 
against Railway Companies should be given to the 
Agent or any officer designated for the purpose or 
who, according to the practice of the Company deals 
with such claims. 36 Mad 65 : 10 M L T 236 : (1911) 

2 M W N 195 : 12 Ind Cas 76. 
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S. 143. 

I See S. 47. 

S. 145. 

S. 145 —Presentation of memo, of appeal by one 

of three persons jointly authorised to act on behalf 
of Governor-General — Validity. 

Even if the authority to tile an appeal on behalf of 
the Governor-General of Indi^j is given jointly to 
three pt*r*.ons under S. 145 of the Railways Act, the 
signing of the memorandum of appeal by one of 
them is quite enough and the presentation by him is 
proper. If the other two sign the memorandum after 
the appeal is filed, it is a mere technical irregularity 
and cannot be taken as fatal to the filing of the 
appeal. AIR (Vol 37) 1950 EP 160. 

S. 145 — Representative of railway — Right to 

conduct prosecution. 

Section 145 (2) only entitles a person authorised by 
the Agent of a railway to conduct prosecutions on be- 
half of the railway administration without the permi- 
ssion of the Magistrate, which would, except for the 
provision, be required under S. 495, Criminal P. C., 
prima facie. Neither S. 145 (2) of the Railways Act, 
nor S. 495, Criminal P. C., affects S. 493 of the latter 
enactment which deals with the right of appearance 
and precedence of the Public Prosecutor bet ore any 
Court in which any case of which he has charge, is un- 
der trial. Where the Public Prosecutor has charge of 
prosecution the pleader instructed by a private person, 
including the agent of a railway administration, shall, 
it is enjoined, act under the directions ol the Public 
Prosecutor AIR (Vol 12) 1925 Pat 755 : 7 PLT 343 : 
1926 PHCC 74 : 27 Cr LJ 313 : 92 Ind Cas 697. 

S. 145 — Scope — Section contemplates private 

prosecutions. 

Section 145 (2) of the Railways Act, contemplates 
mainly if not exclusively, prosecutions for offences 
under that enactment, that is to say, private prosecu- 
tious undertaken by the railway administration in 
which the Public Prosecutor does not appear, as dis- 
tinguished from public prosecutions undertaken or 
taken over by the State and in particular prosecutions 
under the Indian Penal Code. AIR (Vol 12) 1925 Pat 
755 : 7 PLT 343 : 27 Cr LJ 313 : 1926 PHCC 74 : 92 
Ind Cas 697 . 

Sch. 2. 

Sch. 2— Artificial silk, whether silk. 

Artificial silk is not silk. AIR (Vol 21) 1934 Lah 
188 : 15 Lah 598: 36 PLR 536: 150 Ind Cas 709 (DB). 

Sch. 2— Medicines containing gold and silver. 

Medicine containing gold oxide or suplhite of silver 
and prepared for professional purposes is not gold and 
silver within the meaning of cl. (a) of Sch. II to the 
Act. AIR (Vol 12) 1925 Cal 115 : 51 Cal 929 : 84 Ind 
Cas 239. 

Sch 2— Wax Pearls. 

The lost goods though described in the risk-note 
given by the consignor as glass beads were really 
what are called in the vernacular as momimotis, that 
is wax pearls, whose major portion is wax and there 
is only a thin covering of glass over the wax : 

Held, that they cannot properly be described as 
articles made of glass, and do not come within clause 
4k). AIR (Vol 10) 1923 All 538 : 21 4LJ 351 : 45 All 
453 : 4 1 RA Civ 204 : 74 Ind Cas 300. 

BAIN WATER. 

See Ea'.ements Act. 

BAIYAT. 

See 1. Landlord and Tenant. 

: 2. Local Tenancy Acts. 

RAJASTHAN (ADMINISTRATION OF EVACUEE 
PROPERTY) ORDINANCE (14 of 194 *) 

Unauthorised officer purporting to act under — 

-Certiorari in respect of his acts, if can issue. 


A writ of certiorari or prohibition can be issued 
only against an in‘erior court which expression in- 
cludes the bodies created by the acts ol the legisla- 
ture. It can only be issued against such bodies, if a 
duty has been cast upon them of exercising, after 
hearing evidence, judicid functions, in the sense that 
they have to decide on evidence between a proposal 
and opposition. Where a person is neither a Custo- 
dian nor an Additional Deputy or Assistant Custodian, 
simply because he has been acting on behalf ol the 
Deputy Custodian under an alleged authority which 
is not warranted by law, it cannot be said that he 
has been acting as an inferior court because the law 
has cast no duty upon him to decide the questions 
under the Ordinance in a judicial or quasi judicial 
manner. Consequently neither a writ of certiorari 
nor a writ of prohibition can be directed against 
such person when he purposts to have acted under 
Ss. 6 and 7 of the Ordinance. AIR (Yol 37) 1950 
Raj 58. 

RAJASTHAN HIGH COURT ORDINANCE (1949). 

Power of Kajprannikh to appoint Acting Judges 

even initially. 

In view of the fact that the word “Judge” has 
been defined in the Rajasthan High Court Ordinance, 
it is clear that the object and intention were that 
the appointing authority, viz., the Rajpramukh 
should have the power to appoint Acting Ju Iges 
even in the beginning if he chose to do so. 1950 
R L W 10 (FB). 

S. 3. 

S. 3(1) — Judges — If includes acting Judges. 

There is no justification for the contention that 
the word “Judges” in S. 3 il) of the Rajasthan High 
Court Ordinance means only “permanent judges” 
and not Acting Judges. The word would include 
acting Judges also. 1950 R L W 10 (FB). 

S. 10. 

S- 10 (1) — “Specified period” — Meaning — Fix- 
ing of a place as a place of High Court “until fur- 
ther orders” — Legality — Powers of Rajpramukh in 
the matter. 

The phrase ‘‘specified period” in S. 10 (1) of the 
Rajasthan High Court Ordinance has been used in 
the ordinance in contra-distinction to permanently 
and therefore only signifies “non-permanently”. 
Hence fixing of place as the one where the High 
Court of Rajasthan should sit “until further orders” 
is quite legal. The reason is that the powers of the 
Rajpramukh are not limited as it is open to him to 
appoint a bench at any place for any length of time. 
1950 R L W 10 (F B). 

S. 28. 

S. 28 — Scope of the powers of the High Court 

under — Issuing a writ of mandamus — Provision of 
law to be followed. 

The power of the High Court under S. 28 of the 
Rajasthan High Court Ordinance to issue orders in the 
nature of a writ of ma idamus is restricted to the “en- 
forcement of such rights as are given by any law for 
the time being in force.” The aforesaid provision does 
not lay down the mode or circumstances in which 
the said power can be exercised S. 45 of the specific 
Relief Act contains the provisions of law which point 
out the circumsta- ces in which the writ can be 
issued, and, therefore, it is that provision which has 
to be looked into for guidance in this matter. 1950 
RLW 19. 

S. 44. 

S. 44 (2) — Construction — Meaning. 

According to the plain grammatical construction of 
S. 44 (2) of the Rajasthan High Court Ordinance, the 
Chief Justice has to determine which particular 
Judge shall sit alone and which Judges shall consti- 
tute a Division Bench. It has nothing to do with the 
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allotment of cases to a Judge or Judges. 1950 RLW 
10 (F B). 

RAKSHASA MARRIAGE. 

See Hindu Law — Marriage. 

RANBIR PENAL CODE (12 of 19S9) 

S. 304 

S. 304 (II) Culpable homicide not amounting 

to murder — Proof. 

In the previous case it was found that there was 
no common intention on the part of these accused 
to cause the death of the deceased and that the fight 
or alteration which took place, was not premeditated 
but sudden. In the latter case against the absconding 
accused the same witnesses made discrepant state- 

m Held, the accused could not be .convicted. 5 J & 
KLR 217. 

S. 304 (II)— Sudden fight— Vicarious liability of 

accused. . 

Where there was no common intention on the 

part of the accused either to cause injuries or the 
death ol the deceased and the fight or altercation 
which took place, was not premeditated but sudden, 
there can be no vicarious responsibility for the 
injuries caused by some of them. 5 J & K L R 217. 

RANGOON CITY MUNICIPAL ACT (6 of 1922) 

S. 12. 

S. 12— Any provision altering or repealing 

S. 103-A. Presider. cy Towns Insolvency Act (Ran- 
goon) (III of 1909), is perfectly legal. 

Since the previous sanction ol the Governor-Gene- 
ral, under sub-r. (3) of S. 80- A, Government of India 
Act, had been obtained to the passing of the Ran- 
goon City Municipal Act. and also because the Gov- 
vernor- General alterwards gave his sanction under 
S. 80A, Proviso, Government of India Act, any provi- 
sion in the Rangoon City Municipal Act, which alters 
or repeals S. 103-A, Rangoon Insolvency Act is per- 
fectly legal and must stand. AIR (Vol 29) 1942 Rang 
30 : 1941 Rang L R 638 : 199 Ind Gas 274 
S. 12 — Express repeal of S. 103-A, Rangoon In- 
solvency Act — Disqualification of undischarged in- 
solvent, when ceases. ro , AO 

There has never been any express repeal ot b. LU-J- 
A, Rangoon Insolvency Act in its application to the 
Rangoon Corporation as is clear from Sch. V, City of 
Rangoon Municipal Act. It is quite possible to read 
S. 12, Rangoon C ty Municipal Act and S. 103-A, 
Rangoon Insolvency Act, together by saying that 
their combined t ffect is that an undischarged insol- 
vent is disqualified but that hi* disqualification only 
ceases when he nets discharge plus the certificate 
mentioned in S. 103-A. AIK (Vol 29) 1942 Rang 30 : 
1941 Rang L R 638 : 199 lnd Gas 274. 

S. 12— No disqualification — Supply of bricks by 

Municipal Councillor to a firm of contractors cons- 
tructing market for Corporation. 

The mere fact that a Municipal Councillor was a 
brick merchant and supplied them to a contractor 
engaged to build a market for the Municipal Corpo- 
ration does not disqualify him from sitting and acting 
as a Municipal Councillor, when there is nothing to 
show that the Councillor had any knowledge that 
the contract for bricks with the contractors was like- 
Iv to fall to his share, nor whether and if so when, 
♦he possibility would arise when he would have to 
derifle between his duty to the Corporation and serv- 
f„Thfsoinln?ere.ts AIK (Vol 12, 1925 Rang 367 : 
4 Bur I, J 161 : 92 lnd Cus 780. 

s X 2 (b)— Disqualihcation for employment, what 

,S The removal of a Municipal President from the 
Municipal Committee based solely on the 8tound 
continuance in office was dangerous to the 
public peace »nd order, does not amount to a deela- 
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ration by the Local Government that he was disquali- 
fied for employment in the public service. AIR (Vol 29)- 
1942 Rang 30: 1941 Rang L R 638: 199 In 1 Gas 274. 

S. 12 (b) — Public service, meaning of — President 

of Municipality, whether in public service. 

The words “employment in the public service,” and 
“dismissal from the public service,” used in S. 12 (b) 
contemplate an employment from which a person is 
capable of being dismissed, and ordinarily, that con- 
notes a relationship of employer and employee with: 
tbe right on the part of the former to dismiss the lat- 
ter. Receipt of salary or wages is not the test of a 
public servant. 

A President of a Municipal Committee cannot b& 
said to be employed in the public service, within the 
meaning of >. 12 (b), and hence his removal from 
that office does not amount to dismissal from publia 
service. AIR (Vol 29) 1942 Rang 30: 1941 Rang L R 
638 : 199 lnd Cas 274. 



S. 13 — Applicability. 

Provisions of S. 13 (2), Rangoon City Municipal 
Act, can be applied in the case of a Mayor as in the 
case of any other Councillor. 

Where a resolution of no-confidence in the Mayor 
by a member of the Rangoon Corporation is ruled out 
of order by the Mayor, the member has his remedy 
under S. 13 (2), Rangoon City Municipal Act. He can- 
not file a suit under S. 45, Specific Relief Act, making, 
it incumbent on the Mayor to allow the moving of 
the censure motion. AIR (Vol 25) 1938 Rang 18 t 
1938 Rang L R 83 : 176 Ii>d Cas 158 (DB). 

S. 14. ; 

S. 14— Revision. 

The High Court has no jurisdiction to interfere in 
revision with ihe orders passed by the Chief fudge 
of the Small Cause Court. Rangoon in the exercise of 
the powers conferred on him by S. 14 of the Rangoon. 
Municipal Act. AIR (Vol 13) 1926 Rang 25 : 3 Rang. 
560 : 4 Bur L J 202 : 91 Ind Cas 550 (FB). 

S. 15. 

S. 15 Election of one candidate invalid — Whole 

election, if t<» be set aside. 

If it is found that there is wholesale bribery and cor- 
ruption which it is not possible to bring home to any 
particular candidate, then the whole election is void 
and, if there are two or more seats, the election of 
both or all of those who were returned will, in such 
a case, be upset. But in a case where one returned 
candidate is to be taken to be without blemish, a 
guilty candidate should not be enabled to upset the 
result as regards his innocent fellow-candidate. Each 
case has to be considered in the light of its own par- 
ticular facts and circumstances. AIR (Vol 29) 1942 
Rang 52 : 199 Ind Cas 110. 

S 15 — Effect of bribe. 

The election of the candidate giving the bribe or 
on whose behalf it is given, results in his election not 
bei"g a valid one. AIR (Vol 29) 1942 Rang 52 : 199 
Ind Cas 1 10. 

S. 15 — Scope. _ _ x. 

Section 15 does contemplate that a candidate wno 
has foi eited his deposit may, in certain circums- 
tances, be deemed to have been elected. AIK (vor 
1942 Rang 17: 1941 Rang L R 603: 199 Ind Cas 2o7- 

S. 15— Election cases— Costs. 

The election cases dealt with by the High Court 
under the Act are governed by the principle gene , £ 
applicable to oetitions initiating proceedmgs on tne 
original side of the High Court and hence the lUfft 
Court cm. in those cases, make such order (or costs 
as it thinks proper. AIR (Vol 29) 1942 Rang 17 : 1941 
Rang L R 603 : 199 Ind Cas 257. 

S. 15— Personation by voter— Ettect. 

Personation by a voter, when proved, only Results 
in the striking off of the particular vote so recorded- 
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ilt does not necessarily prevent that particular candi- 
date being returned. A l R (Vol 29) 1942 Rang 17 : 
1941 Rang L R 603 : 199 lud Cas 257. 

— S. 15 (1) — "Corruption” in S. 15 (1). meaning of. 

The word 'corruption’, in S. 15 U) means the doing 
of an act with a motive or intention by means of it to 
produce an e(Fi ct upon the election not going so far 
as bribery, but with the motive thereby to influence 
the election; provided that the act done amounts to 
conduct which it was evidently the intention ol the 
Legislature to discountenance. 

A person who himself posed ns a Barrister, with a 
view to influence his election as a Municipal Council- 
lor, while he was discharged for misconduct, was 
held guilty of 'corruption’ within meaning of S. 15 
H). AIR (Vol 29) 1942 Rang 30 : 1941 Rang L R 633: 
199 Ind Cas 274. 

S. 15 (1) - Corruption on part of candidate, if 

invalidates his election — Questions to be considered. 

While considering whether corruption on the part 
of a candidate invalidates his election, it is the duty 
of the Court in each case to look to the particular 
Circumstances, and especially to the number of votes 
recorded and to the majority obtained to see whether 
the result may have been affected by the corruption 
proved. The absolute majority obtained is an impor- 
tant ingredient in deciding this. The corruption of 
ten or twelve might be very important if there is a 
majority of twelve only or some such number, but 
certainly not so important where the majority is 
sixty, still less where it is as much as a hundred or 
a thousand or more. AlR (Vol 29) 1942 Rang 30: 
1941 Rang LR 638: 199 lnd Cas 274. 

— S. 15 (1) — Scope. 

There are three matters upon which the High 
Court is empowered to adjudicate under S. 15 (1), 

1 City of Rangoon Municipal Act; (i) if the order of 
the Commissioner as to the validity of the nomina- 
tion of any candidate for election as a councillor is 
disputed ; (ii) if the qualification of any person de- 
clared to be elected a councillor is disputed, such as 
where the candidate is alleged to be disqualified 
under S. 12 (a) and (b) of the Act or that he obtained 
his discharge Irom insolvency without the certificate 
mentioned in S 103 A (2) (b), Rangoon Insolvency 
Act; and (iii) if the validity of any election is ques- 
tioned such as on the ground that the candidate im- 
properly held himself out to the electorate as a 
barrister, whereas in truth and in fact he had been 
disbarred. A I R iVol 29) 1942 Rang 30 : 1941 Rang 
L R 638 : 199 Ind Cas 274. 

__ S. 15 (l) — Words ‘‘any election,” scope of — Two 

councillor constituency — Bye-election, if can be held 
for single councillorship — Election of candidate in- 
valid on ground of corruption and severable from elec- 
tion of other elected candidates for constituency - — 
Election of such candidate alone, should be set aside. 
A I R (Vol 29) 1942 Rang 30 : 1941 Rang LR 638 : 
199 Ind Cas 274. 

S. 15 (1)— Petition under S. 15 (1) -Court ad- 
judicating on qualiiication or nonqualification or 
candidate. 

Where the matter upon which the Court is adjudi- 
cating under S. 15 (1) is the qualification or non-quali- 
fication of a candidate declared elected to be a Coun- 
cillor, the Court ought not to take notice, of anything 
{such as ground ol conviction under S. 12) which 
would disqualify him, even though it is brought to 
its notice dnri> g the course of the adjudication. AIR 
(Vol 29) 1942 Rang 17 : 1941 Rang L R 603 : 199 lnd 
Cas 257. 

S. 15 (1) Sch. I, Chap. III. Rr- 2, 2 (2) (b) — Peti- 
tion objecting to election oi candidate — Procedure to 
be followed — Amendment of petition- Principles ap- 
plicable, stated — Petition under S. 15 (1) disputing 


election on ground of non-qualification under Sch. I, 
Chap. III. R. 2 (2) (b) — Amendment that candidate 
was q uilified under S. 12, whether cm lx* allowed. 
AIR i Vol 29' 1942 Rang 17 : 1941 Rang L R 603 : 199 
lnd Cas 257. 

S. 15 1 . 1 ) - Chief Judge’s power to declare person 

duly elected. 

I he Chief Judge has no power to declare n person 
duly elected should it turn out that lie h <s the majo- 
rity of the votes. A l R (Vol 22) 1985 Rang 349 : 13 
Rang 310 : 159 lnd Cas 196. 

S. 1 i (2)— Construction — Court, if must call for 

obje' ti ns to unsuCv. cssful candidate to be elected 


under S. 15 (2). 

'I he wor Is “and against whose election no cause of 
objection is found’’ in S. 15 (2) mean, and against 
whose election no cause ol objection is found by the 
High Court as a result of adjudicating upon auv mat- 
ter upon which an adjudication h is be< n applied for 
at any time within eight days after the result of the 
election has been declared. There is certainly no 
need, and on the wording of S. 15, it would now be 
most improper for the High Court to call for objec- 
tions to an unsuccessful candidate who is to be de- 
clared elected under S. 1-5 (2) on the ground that his 
nomination was invalid. When, therefore, no objec- 
tions to such a candidate are filed within eight days 
after the result ol the election has been declared, no 
cause of objection 1 can lie found to his elect ion and 
the High CouTt must declare him elected. AIR (Vol 
29) 1942 Rang 17 : 1941 Rang L R 603 : 199 lud Cas 
257. 

S. 25. 

S. 25— Erecting urinals— Statutory duty — Per- 
formance of— Liability for nuisance. 

On a construction of Ss. 25, 26 and 113 Rangoon 
Municipal Act. a duty is imposed on the Corporation 
to erect urinals and water closets for public conveni- 
ence on municipal lands that the choice of the place 
where it is to be erected and the time when such 
water closets and urinals at any particular place be- 
came necessary are left to the Corporation since the 
erection of such structures is not merely a permissive 
act which it is open to the Corporation to perform or 
not to perform, the principles applicable are those 
which apply to the carrying out of imperative duties 
impose^ upon a local body. However the legislature 
onviously intended that if the act could he performed 
without creating a nuisance they should lie so per- 
formed but if some nuisance is inevitable then the 
least practicable amount of nuisance must be created. 
In case of a proposed latrine by the Rangoon Munici- 
pality on a municipal site it would be a nuisance 
only if there was bad supervision and insufficient 
cleansing by the corporation and misuse by an igno- 
rant public. The Corporation could not be sued under 
S. 203 where it chose the site bona fide and after 
much consideration and mere amenities of property 
or depreciation of the value of property owing to loss 
of amenities could not support a claim for an injunc- 
tion. A I R (Vol 15) 1928 Rang 87 : 5 Rang 722 : 107 
Ind Cas 849. 

S. 29. 

S. 29— Scope. 


Per Full Bench — The Corporation is competent 
to make provision by resolution and regulation for 
payment of passages to officers in the service of the 
Corporation under Ss. 29 (3) and 31 — (Heald Ag. C. J. 
contra). 

P. r Heald Ag. C. J. — The true interpretation of 
Ss. 29 and 31 read with Ss. 230 and 235 of the Act is 
that in respect of the matters mentioned in those 
sections the Corporation, if it makes standing orders 
at all. must make them in the form of rules, which 
are subject to the sanction of the Local Government, 
and cannot make them in the form of regulations so 
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as to avoid the necessity for that sanction. AIR (Vol 
17) 1930 Rang 297 (FB). 

S. 80. 

S. 80 — Valuation of hereditament. 

It is a cannon of Rating Law that the principle of 
valuation of any given hereditament is the hypotheti- 
cal value of the hereditament as it stands to any 
hypothetical tenant. It is not appropriate to take as 
a guide the actual rents paid lor other and widely 
dissimilar buildings occupied on different terms of 
tenancy. AIR (Vol 16) 1929 Rang 92 : 6 Rang 669 : 
112 Ind Cas 895 (DB). 

. S. 80 — Race-Course. 

Profits made by the owner of a race-course from 
the use of the premises is a proper basis for assessing 
the premises and the contractor’s test is not- appli- 
cable. AIR (Vol 15) 1928 Rang 129 : 6 Rang 75 : 109 
. Ind Cas 514 (DB). 

S. 80 — Assessment of Bazaar. 

The method of assessment of a bazaar is to deter- 
mine the amount of rent which would be paid by a 
“hypothetical tenant” for the bazaar property as a 
going concern and a “hypothetical tenant” taking 
the bazaar on lease, in making his offer for renting 
the property, calculates the total gross rent which he 
would receive and then would make allowances for : 

(a) Stalls, which would become empty and bad 
debts. 

(b) Necessary expenses which he would incur in 
the way of cleaning, protecting, etc., the bazaar, the 
cost of collecting rents and so on. 

(c) Necessary outgoings in the way of taxation and 
then profit and loss arising from the transactions. 

In this particular case the deductions allowed from 
the gross rents recoverable were, license fee. Direc- 
tor’s commission, lighting charges, cost of establish- 
ment, interest for the sum equivalent to one month’s 
rent payable in advance, a reasonable profit and 
municipal taxes equal to 16£ per cent. AIR ^Vol 15) 
1928 Rang 98 : 5 Rang 715 : 107 Ind Cas 857 (DB). 

S. 80 — Recovery of arrears. 

So far as “property-taxes” as defined in S. 80, City 
•of Rangoon Municipal Act, are concerned, it is open 
to the properly authorized officer of the municipality 
to direct the recovery of arrears in the manner 
prescribed by Ss. 46 and 47, Burma Land and 
Revenue Act, and to a sale held under these sections 
the provisions of S. 48 of the Act will apply unless 
the purchaser and the defaulter collude. AIR (Vol 14) 
1927 Rang 289 : 5 Rang 458 : 105 Ind Cas 258 (DB) 

S. 80 — Machinery and plant. 

Machinery and plant in the building can be taken 
into account in ascertaining the annual value of the 
premises. 

That the machinery belongs to the tenant and not 
to the owner will not absolve the latter from the res- 
ponsibility for the tax. Corporation are under no 
obligation to make any enquiry as to who was the 
actual owner of that machinery and plant. It is for 
the owner to make his own arrangements with tenant 
as to who should pay the extra rate due to the pre- 
mises having machinery and plant thereon. AIR 
(Vol 14) 1927 Rang 164: 5 Rang 271: 103 Ind Cas 276 
(DB). 

' S. 80 - Rice mills. 

It would be dangerous to make the contractor’s 
test the sole basis of rating of such properties as rice 
mills, as, indeed, any industrial undertaking capable 
of being let. Where the hypothetical tenant’s theory 
can be applied, this theory must be followed as it is 
the one contemplated by S. 80. AIR (Vol 14) 1927 
Rang 161 : 5 Rang 161 : 103 Ind Cas 40 (DB). 


. S. 80 — Gross annual rent. 

The lighting, conservancy and water taxes com- 
monly known as occupier’s taxes, which average 
about 16& per cent, of the rental are not part of the 
gross annual rent of lands and buildings and must be 
excluded for the puroose of assessment. The deduc- 
tions allowed by the Commissioner under Schedule 
III, Chapter II, Section 3 up to 20 per cent, do not 
relate to these taxes, but are made in respect of 
matters like vacancies, establishment and manage- 
ment charges. AIR (Vol 12) 1925 Rang 115 : 3 Bur 
L J 221 : 84 Ind Cas 996 (DB). 

S. 80 — Standard rent as basis. 

In assessing buildings and lands to taxation in 
Rangoon under the City of Rangoon Municipal Act, 
1922, the Corporation must, in the absence of special 
circumstances, take as its basis the standard rent in 
those cases in which the standard rent has been fixed 
by the Rent Controller. In other cases it must fix 
the rateable value on a consideration of all the sur- 
rounding facts and circumstances including the 
effect that the Rangoon Rent Act has, or may have, 
on the matter. In arriving at a decision as to the 
amount for which the premises may reasonably be 
expected to let, the Assessor will consider the rent a 
tenant can extract from his sub-tenants; but this will 
not be the only matter to be considered in arriving 
at a decision. AIR (Vol 11) 1924 Rang 194 : 1 Rang 
668 : 79 Ind Cas 432 (FB). 

S 80(2) — Determination of rent which hypothe- 
tical tenant would pay — Rent actually paid by 
existing tenant, if conclusive test — Comparative 
method, value of. 

In deciding the gross rental value, the actual rent 
paid by an existing tenant is certainly not the final or 
conclusive test of what an imaginai y tenant would pay. 
In other words, it is only prima facie evidence of value 
and the special circumstances in which it is paid 
and in which any collateral engagements are entered 
into between the parties must be taken into consi- 
deration in determining what is the rent a hypothe- 
tical tenant might reasonably be expected to pay for 
the hereditament. It is practically valueless to adopt 
the comparative mothod, i. e., comparison with 
assessment in force of similar premises used for a 
similar purpose in the neighbourhood except in the 
absence of more direct evidence. AIR (Veil 25) 1938 
Rang 173: 1938 Rang L R 154: 177 Ind Cas 400 (DB). 

S. 80(2' Assessment, when ultra vires. 

In assessing rice mills in the District of Rangoon, 
the contractor’s test ought not to be applied, ana 
assessments based upon that principle would be ultra 
vires. AIR (Vol 22) 1935 Rang 413 ; 13 Rang 709 : 
159 Ind Cas 996 (DB). 

S. 80(2) — “Gross rent,” meaning of. 

The term “gross value” means the annual rent 
which a tenant might reasonably be expected, taking 
one year with another, to pay for an hereditament, 
if the tenant undertook to pay all usual tenant’s rates 
and taxes and the commutation rent charge, if any, 
and if the landlord undertook to bear the cost of the 
repairs and insurance, and the other expenses, if any, 
necessary to maintain the hereditament in a state to 
command that rent. This definition may be taken as 
denoting the meaning of “gross annual rent ’in 
S. 80(2). AIR (Vol 22) 1935 Rang 413: 13 Rang 709 : 
159 Ind Cas 996 (DB). 

S. 80(2)— Assessment, method of. 

In every case, the assessment must depend upon 
what the Commissioner determines as the rent which 
a hypothetical tenant might reasonably be expected 
to give for the property if he paid the usual tenant s 
rates and taxes and the landlord paid the expenses 
necessary to enable" the mill to earn the rent. It roay 
or may not be that the gross annual rent would be 
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equivalent to actual agreed rent plus the sum rea- 
sonably expended in order that the rent might be 
obtained, bat it does not necessarily follow that these 
two sums would be the same. AIK (Vol 22) 19oo 
.Rang 418 : 13 Rang 709 : 159 lud Cas 996 (DR). 

S. 80(2)— Method of assessment. 

The correct method ol ascertaining the annual 
value of the Burma Railways und *r S. SO (2) is to Imd 
out the annual assessable value ol the Burma hail- 
ways undertaking as a whole and alter deducting the 
annual assessable value of the indirectly productive 
portion of the whole undertaking, to multiply the 
resultant figure representing the annual assessable 
value of the directly productive portion, that is, the 
running lines by the gross receipt* earned in the 
Municipal area of the City of Rangoon and to divide 
the said sum by the gross rcc\ ipts earned by the 
Burma Railways undertaking as a whole. AIK 
(Vol 19) 1932 Rang 169 : 10 R 539 : 140 lud Cas 3-L 
(DB). 

S. 80(2)— Cinema theatre. , , 

The word “houses” in sub-section (2) is restricted 
to dwellings intended for human habitation. A cinema 
theatre is not a ‘house* but a ’building and the 
seating accommodation which is for the comfort and 
convenience of the audience must be taken into 
consideration in ascertaining the rateable value, a 

(Vol 13) 1926 Rang 177 : 4 Rang 178 : 97 lud Cas 
238 (DB). 
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— S. 86— Machinery and plant. 

Machinery and plant can lie taken into account in 
assessing a building- Owner is responsible for extra 
assessment for machinery although it belongs t 
tenant. AIR (Vol 14) 1927 Rang 164 : 5 Rang 2,1 . 

103 Ind Cas 276 (DB). 

-S. 91. 

S. 91 — Noti?e — Orders reserved — Failure of 

Commissioner to inform complainant the date ol 
final disposal - Copy of order sent to par y - Date 
from which fourteen days’ period begins is date on 
which he received copy of the order. 

Before advantage could be taken of the re Quir e - 
ment of notice within fourteen days of any particutar 
date the requirements of the Act with reference to 
that date must be fully and properly complied ^ith. 
When orders are reserved, the complaint is not d s 
posed of within the meaning of the Act uid 11 
order is delivered. Where nothing remains but tor 
the order to be written and delivered, the date on 
which it is disposed of will be the date of the del very 
of the order, and notice of that date, the 
sioner is, by the Act, bound to give to the com 
plainant. But where no such notice of the V" al J* 
posal is given, but notice is served on the com 
iplainant, with a copy of the Commissioner s orde 
the date of receipt of that notice and copy ot the 
order constitutes a sufficient compliance with t 
quirements of the Act as to notice of the date i or 
final disposal. And if notice of an intention to app 
is served on the Corporation within fourteen days o 
the cUte on which the appellants received a copy ot 
the Commissioner’s order, the Court would have 
jurisdiction to entertain the appeal. ° ther wise not. 

AIR (Vol 10) 1923 Rang 193 : 1 Rang 220 : 76 Ind 
Cas 519 (DB). 

S. 91— Appeal to High Court. 

Where it is alleged that the Commissioner has dis- 
regarded the provisions of the Act which lay down 
•?hl procedure to be followed by him in determining 
the annual value, a question arises as to the basis 
principle of assessment, and .an appeal hes to he 
High Court under the provisions of S. 91 (3) ot the 
■Act. AIR (Vol 14) 1927 Rang 123 : 5 Rang 38 . 10L 

lud Cas 423 (DB). 

13 F.Y.D. D.F./19 


S. 91 — Appeal to Privy Council. 

A decree ol the High Court under S 91 (3) of the 
Rangoon City Municipal Act is not a tinal judg- 
ment, decree or order within the meaning ol Art. 37 
ol the Letters Patent or S. U)9 of the C. !\ Code, and 
is not appealable to His Majesty in Council. AIR 
(Vol 14) 1927 Rang 88 : 4 Rang 593 : 6-Bur L J 1 : 99 
lud Cas 994 (DB). 

S. 92. 

Is. 92 v l) — Applicability — Buildings of Burma 

Railways undertaking. 

Notwithstanding the enactment oi S. 92, City ot 
Rangoon Municipal Act, and the trausler ol the 
undertaking to Government the assessment of the 
Burma Railways by Local Authorities continues to be 
regulated by S. 135, Railways Act; S. 92 tl) ot the 
City ot Rangoon Municipal Act docs not apply to the 
buildings of the Burma Railways undertaking. AIR 
(Vol 19) 1932 Rang 169 : 10 Rang 539 : 140 ind Cas 

821. 

S 1 64 

~~ «s i(j 4 P'.wer of Local Government in choice of 

Revenue Officer— Liability of Corporation over acts 
of acent over whom it has no control. 

In the choice of a Revenue Otiiccr, the Local 
Government is, under S. 104, confined to some one 
who is an ‘officer of the Corporation 1 he Local 
Government’s power is to prescribe the officer to 
perform certain duties not to appoint him. fhere is 
■i great difference between prescribing what certain 
persons are to do and appointing certain persons to 
cio those things. The Corporation has no liability for 
the act of an olficer over whom, m the exercise ot 
those duties, it has no measure of control whatever 
and who is in no sense in his capacity ot Revenue 
olficer, its servant or agent. AIR (Vol 22) 193o Rang 
439 : 160 hid Cas 90. 


§ 173. 

<; 178 License fee on private market. 

Held (l) that a Municipal Council can levy a licence 
fee on private markets also ; (2) that such a levy was 
not rendered invalid by reason of the absence of the 
sanction of the Local Government ; (3) that the 
burden of proving that the fee fixed by the Corpora- 
tion was so excessive as to amount to an abuse of its 
legal powers is on the party on whom the lee was 
levied ; and (4) that the license lee need not he res- 
tricted to the cost of the paper on which the licenses 
and receipts were printed but that it may include 
? the cost of all special services necessitated by 
the duties and liabilities imposed on the Corporation 
;«r<dcnect of the supervision and regulation ot private 
m.ri35? AIR (Vol 17) 1930 Rug 282 : 8 Rang 143 i 
125 Ind Cas 352 (DB). 

S 173 (2) (3)— Private markets — Licence fee — 
Amount of lee chargeable _ Levy in proportion to 

assessable value. ,. , 

The license fee for private markets which the 
Municipal Committee is entitled to charge under 
S 178 might reasonably cover the cost of all special 
services necessitated by the duties and liabilities im- 
posed upon the Corporation in respect of the su jervi- 
sion and regulation of private markets and if the 
Corporation have, in good faith, charged the fees m 
Question and fixed the amount thereof upon the foot- 
ing that the sums paid would cover the cos afore- 
safd it would not be beyond the powers of the Cor- 
poration to exact payment of those fees. 

Where the Corporation arrived at the total amount 
of the cost which was to be covered by the sums 
payable by all the private markets and divided this 
total sum among all the private markets m proportion 
to their respective assessable values and a sum which 
represented the percentage was then charged to each 
private market as its license fee : 
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Held, that the fees were charged ‘at a rate fixed by 
the Corporation’ within the meaning of S. 178 i3) and 
were validly charged. Alb (Yol 13) 1911 P C 217 : 
9 R 440 : 35 C W N 1005: 34 L W 936: 1931 M W N 
824 : 54 C L J 285 : 61 M L J 740 : 58 LA 313 : 133 
Ind Cas 724. 

— S. 189. 

S. 189 — Object and scope. 

The primary object ol S*. 189 and 192 of the Act is 
to authorize certain payments by way ol compensa- 
tion to those who may be aifected by the act of the 
Corporation causing nuisance which but lor such 
authorization will be ultra vires of the Corporation. 
It is clearly not the intention of the legislature to 
deprive private persons of their ordinary rights or 
remedies. If the legislature does not authoiize the 
creation of a nuisance and if the Corporation 
knowingly creates it, the thing cannot be said to be 
done with care and attention. Neither 8. 192 nor 
S. 203 of the Act is a bar to suit for injunction against 
the Corporation. AIR (Vol 15) 1923 Rang 87 : 5 Rang 
722 : 107 Ind Cas 849. 

— S. 192. 

S. 192— Mortgagee. 

A mortgagee who had given no notice of his mort- 
gage to the Municipal Corporation filed a suit on his 
mortgage. In the meanwhile the properly was sold 
under Burma Land and Revenue Act, 3 47, by the 
Corporation after due notice to the mortgagor, lor 
non-payment of property taxes. Mortgagee joined 
the auction-purchaser as defendant. 

Held, that the 7 property was sold free from the 
mortgage because the tax .in respect of which the 
default was made was a property t ix and the Corpora- 
tion were entitled to put into force the summary 
method given in »he Lower Burma Land and Revenue 
Act against the immovable properly itself, which 
was quite independent of any remedy against the 
defaulter personally : 


S. 194— Rights of purchaser. 

A purchaser at a sale for arrears of municipal taxes 
payable to the Corporation of Rangoon does not take 
the property free of encumbrances in all cases. 
Section 46, Burma Land and Revenue Act, can only 
apply where the dues to the Municipality are in the 
nature of the land revenue or land rate in lieu of 
capitation ta x . AIR (Vol 14) 1927 Rang 289 : 5 Rang 
458 : 105 Ind Cas 258 (DB). 

S. 214. 

— S 214— Continuing offence. 

Although the offence of keeping open a private 
market without a license is a continuing offence, 
wh.ch is freshly committed every day. still if the 
offenders committing the same for more than six 
months to the knowledge of the Municipality, S. 214 
(2 » is a valid defence. AIR (Vol 16) 1929 Rang 122 : 

7 Rang 23 : 30 Cr LJ 754 : 117 Ind Cas 250. 

S. 220. : . 

-S. 220— Rules under — Rule 7 to Sch. T, Chap. IX 

— Notice to convene meeting to consider report of 
committee called lor, as result of resolution to ap- 
point a new Legal Adviser after usual advertise- 
ment — Report naming no particular individual nor 
hinting at his appointment without advertisement — 
Appointment of named individual without advertise- 
ment, held irregular. AIR (Vol 26) 1939 Rang 130 : 
1939 Rang LR 454 : 181 Ind Cas 630 iFB). 

S. 230. 

S. 230— Authority of rules. 

Rules made under Ss. 230 and 232, by virtue of 
the Act, are to have the force of law. They cannot 
be altered or rescinded except by resorting to the 
same process as is resorted to when they are made, 
and since many of the matters specified in S. 235 
are, or appear to he, of minor importance, it would 
be unreasonable to hold that the Corporation is pre- 
cluded from dealing with them otherwise than by 
rules made under Ss. 230 and 232. AIR (Vol 17) 1930 
Rang 297 (FB). 


Held further that the doctrine of lis pendens does 
not apply to this case at all, as it would indeed be a 
dapgerous extension of the doctrine to hold that 
neither Government nor a local body could recover 
its taxes or rates from a defaulter so long as a law 
suit was pending between the defaulter and some of 
his other creditors. AIR (Vol 16) 1929 Rang 175 : 7 
Rang 113 : 117 Ind Cas 575. 

§ 194. 

S. 194 — Applicability — Jurisdiction of Civil 

Court. 

Before S. 194 comes into operation, there must be 
arrears of tax or some fee or money claimable. There 
is no statute which says that the fulfilment or non- 
fulfilment of this condition precedent is to be decided 
by any person so that his decision is to be final and 
the jurisdiction of the Court is to be ousted. Accord- 
ingly, the Court may enquire whether a person is in 
arrear with payment of a municipal tax, for, if he is 
not, the Land Revenue Acts have no application. 
AIR (Vol 28) 194 L Rang 97 : 1941 Rang LR 7 : 193 
Ind Cas 372 (FB). 


S. 194 — Appointment of Akunwun of Rangoon 

Corporation, for realising revenue and exercising 
powers under Ss. 45, 46, 47, Lower Burma Land 
and Revenue Act (II of 1876) as amended — Akunwun 
whether servant of Corporation — Akunwun guilty of 
negligence or dereliction in performance of his du- 
ties — Corporation not liable. AIR (Vol 23) 1936 Rang 
354 : 14 Rang 160 : 164 Ind Cas 448 (DB). 

_S. 194 — Person to whom demand notice is ad- 
dressed and decree under S. 45, Lower Burma Land 
and Revenue Act passed, dead at all material times 

Such person not a defaulter — Proceedings not 

valid. AIR (Vol 23) 1936 Rang 202 : 162 Ind Cas 743 

CDB). 


S. 23^ — Nature of provisions. 

Although the wording of Ss. 230 and 235 of the 
Act is permissive, nevertheless there is a duty on 
the Corporation to make' rules for the purposes for 
which it is empowered to make rules, when circum- 
stances calling for such rules exist. AIR (Vol 17) 1930 
Rang 297 (FB). 

S. 230— Sections 230 and 235 are not mandatory, 

but enabling. The Corporation “may,” not “shall” 
make rules. AIR (Vol 17) 1930 Rang 297 (FB). 

S. 235. 

S. 235— Passage allowance to officers. 

Passage allowances to officers in the service of the 
Corporation may well be said to be ejusdem generis 
with many matters dealt with in S. 235. AIR (Vol 
17) 1930 Rai g 297 (FB). 

S. 235 (52) — Words in S. 235 (52) cannot be 

read ejusdem generis with what has preceded them 
in S. 235. 

The words in S. 235 (52) are wide enough to cover 
all purposes of Act for which no provision has been 
made by Legislature. AIR (Vol 29) 1942 Rang 70 : 
1941 Rang LR 724. 

Sch. 1, Chap. 3, R. 2. 

Sch. 1. Chap. 3, R. 2 (2) (b) — ' 'Total”. 

“Total” connotes, the addition of one thing to 
another, and the word ‘total’ is used in R. 2 (2) (b) of 
Chap. Ill, Sch. I of the Act in connection with 
monthly value for purposes of assessment to muni- 
cipal taxation. “Total monthly value” for purposes 
of assessment to municipal taxation means therefore 
the resultant figure obtained by adding together two 
or more such monthly values. If a building is treated 
as a whole under R. 3 (1) of Chap. II of Sch. Ill, 
there cannot be two or more such monthly values 
which are capable of being added together so as to 
make a total monthly value of that one building for 
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purposes of assessment to municipal taxation. Hence 
it caunot be said that when once a building as a 
whole is valued lor purposes ol assessment to munici- 
pal taxation at not less than one hundred rupees, 
every one who occupies or pays rent lor a portion ot 
that building, however small, is qualnied under R. 2 
( 2 ) (b) to be elected as a candidate. \Y hat U. 2 (-) (b) 
means is that, it a person occupies or pays rent lor 
more than one building or portion ot a bunding in 
the city, he may add together the monthly values ot 
those buildings or portions of buildings for purposes 
of assessment to municipal taxation and it the total 
is not less than one hundred rupees, he is ciualiaea. 
AIR (Vol 29) L942 Rang 17 : 1941 Rang LR b0-> : 19 J 

Ind Cas 257. 

Sch. 1, Chap. 3. R. 2(2) (b)— Applicability. 

However late in the day any rent is paid, it is sum- 
cient to bring the person within It. 2 ( 2 ) (t>). the 
words used therein being pays rent. AIR (A c 1-- ) 
1942 Rang 17 : 1941 Rang LR 603 : 199 lad Cas -oi. 

Sch. 1, Chap. 6 , Rr. 4 (A) and 4 (B). 

Sch. 1, Chap. 6 , Rr. 4 (A) and 4 (B) - Held, that 

the statement by tender did not amount to withdra- 
wal of tender. c . 

One of the tenderers, in the course ot inquiry by 

the Chief Resident Engineer ol the Corporation, 
stated, *‘l will try and deliver the sleepers within the 
stipulated time but I am not sure whether 1 shall 
succeed.” The Engineer took this statement to be a 
withdrawal ol the tender and forfeited the deposit 
made by the tenderer as earnest money : 

Held, that the statement did not amount to a with- 
drawal of the tender and therefore, the earnest 
monev could not he forfeited under Rr. 4 (A) and 4 
(B). AIR (Vol 29) 1942 Rang 70 : 1941 Ratio LR 72 4. 

Sch. 1, Chap. 6 — Rr. 4 (A) and 4(B) aie not ultra 

Vl There is nothing unfair or unreasonable about 
Rr. 4 (A) and 4 (B) ol Chap. M. Sch. I ^ h icn havc 
been framed in order to protect the interest ol the 
Corporation and to enable it to discharge the func- 
tions entrusted to it by the Legislature and they 
cannot be declared ultra vires merely because they 
are to a certain extent repugnant to Ss. 5, 2o ana < 4 

of the Contract Act. Consequently. ^ h , p R . Cf ’ r ' 
have oower under Rr. 4(A) and 4 (B), Chap. VI, 
Sch l P of the Act to forfeit the earnest money de- 
posited by a tenderer if he withdraws his tender 
before its acceptance or rejection by the Corpora- 
tion. AIR (Vol 29) 1942 Rang 70 : 1941 Rang L R 

724.* 

Sch. 1, R. 6 . 
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Sch. 1* R- 6 — ‘‘Substantive proposition”— Vote 

of no-confidence, whether such proposition. ? 

Obiter The words “substantive proposition con- 

note the idea of something put forward on which 
the Council can. if it desires, take subsequent 
action. A vote of no-confidence is a mere resolution 
of prot^L which by itself admittedly need not 
necessarily be effective. A vote of no-couBdencc is 
not therefore, a “substantive proposition AIR (vol 
25) 1938 Rang 18 (20, 21) : 1938 Rang L R 83 . 173 

Ind Cas 158 (DB). 

Sch. 2, Chap. 15, R. 2. 

Sch 2, Chap. 15, R. 2 — Validity of rule. 

Schedule 2, Chap. 15, R. 2 fixing the rate or 
amount of license fee to be levied foi lP r *vate markets 
is ultra vires and invalid, inasmuch as the | Corpora- 
tion has no power under the provisions of the Act to 
make such a rule and include i. in the schedules. 
Provisions of Ss. 229 and 23p do not debar Court 
from declaring such a rule to he ultra vires. 

It was not the intention of the Legislature to give 
the Corporation power to impose on the ,? v Y n ^; ?[ 
private markets a charge for a license which might 
extend to any amount for which the sanction of the 


Local Government could be obtained. The intention 
was merely to give power to charge a fee which 
would save the Corporation from being out of pocket 
by reason of the duties and liabilities impost d on it 
by Act of the supervision and regulation <4 private 
market:. AIR tVol 14) 1927 Rang 183 : 5 Rang 212 : 
102 Ind Cas 878 (DU). 

Sch. 3, Chap. 2, R. 3 (l). 

Sch 3. Chap. 2. Rr. 3(1). S (2). Sch. I, Chap. 3, 

R. 2 (2) tb) — Occupier of portion of building paying 

larger rent Value of portion or whole of building 

for purposes of assessment to municipal taxation, it 

increased When can such value be increased. 

l*'or the purposes ol R. 2 (2) (b) of Chap. 3, Sch. 1. 
payment ot rent by a person is not the test as to his 
eligibility for diction but it is the assessment to the 
municipal tax that matters. The payment of a larger 
rent by the occupier of a portion ol a building does 
not of itsell increase the value of the portion or whole 
of the building for purposes of assessment to munici- 
pal taxation. That value can only be increased by 
the assessor increasing the assessment. 1 he monthly 
value of a particular portion of a building for pur- 
poses of assessment to municipal taxation cannot be 
said to have increased merely because the landlord is 
receiving u larger rent (rom it than he did at the 
time of the last assessment of the whole building. It 
is only the asses or w ho can increase the assessment. 
AIR (Vol 29) 1942 Rang 17 : 1941 Rang LR 603 : 199 
Ind Cas 257. 

Sch. 3. Chap. 2, R. 5. 

Sch. 3. Chap. 2, Rr. 5, 6 and 7 — Enhancement ot 

assessment. . , . 

Commissioner cannot enhance assessment in deal- 
ing under Cls. 5 and 0 — If enhancement is thought 
necessary notice to owner of property about enhance- 
ment must be served. AIR (Vol 14) 1927 Rang 123 : 

5 Rang 33 : 101 Ind Cas 423 (DB). 

RANGOON DEVELOPMENT TRUST ACT (5 of 
1920) 

S (.9. 

Ss. C3 (2) (3), 95 — Liability of agents for pay- 
ment of tax. t , 

Under S. 69 (2). only the owners are liable tor col- 
lection and payment of tax, and Rr. 1 and 3 of the 
rules framed under S. except in so far as they 
refer to owuers, are ultra vires, being inconsistent 
with S. 69 (2). AIR (Vol 19) 1932 Rang 123 (126) : 10 
Rang 412 : 139 Ind Cas 068 (FB,*. 

RANGOON HACKNEY CARRIAGES ACT (4 of 
1917) 

S 4 

4 * License — Granting of— Commissioner of 

Police, if has unfettered discretion to grant or refuse 

license. , _ . . , „ 

Section 4 gives the Commissioner of Police an un- 
fettered discretion to grant or refuse a license. If it 
had been intended by the Legislature that it was to 
be obligatory upon the Commissioner of Police to 
grant license in every case, there would have been a 
section in the Act to say so. AIR (Vol 23 ) 1938 Rang 
69 : 1937 Rang LR 414 : 10 Rang 339 : 174 Ind Cas 

161 (DB). 

S 23. 

s. 23— Rules under. R. 1 — Rule, if ultra vires— 


Commissioner of Police, if can make rules — Breach 
of such rule, if entails action similar to penal breach. 

Obiter (Per Roberts. C. J.)— When one looks at the 
objects of the Act, “for the regulation and control of 
hackney carriages and rickshaws in Rangoon,” and 
when one sees that by S. 23, the Local Government 
may make rules from time to time for carrying these 
objects into effect, there is nothing ultra vires in 
R. 1 so made by them. This rule does not give the 
Commissioner of Police power to make rules still less 
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to make general orders, the breach of which is to be 
treated as t'nough they were breaches of a penal 
enactment. But the rule is unnecessary since its terms 
•re implicit in the wording of S. 4 of the Act. A I R 
(Vol 25) 1938 Rang 69 : 1937 Rang L R 414 : 174 Ind 
Cas 161 (DID. 

- S 23 — Rickshaw, license for — Commissioner of 

Police not exercising discretion vested in him 

Power of Court to direct him to issue license. 

If a rickshaw complies with the conditions as laid 
down under S. - 3 and is found fit for public use, and 
if the Commissioner of Police has not issued license 
up to the maximum number as fixed by him, then 
he must issue a license whether the rickshaw is old 
or not. 

Where he has not exercised the discretion vested 
in him, it is open to the Court under S. 45, Specific 
Relit! Act, to direct him to issue the license in ac- 
cordance with the rules framed under S. 23. AIR 
(Vol 20) 1933 Rang 37 : 142 Ind Cas 832. 

RANGOON HIGH COURT RULES 

.Appellate Side Rules. 

R 5. 

R. 5 — A petition for leave to appeal to Privy 

Conned must comply with R. 5 Rangoon High 
Court Appellate Side Rules. Copies of judgment and 
decree must accompany petition for leave. AIR (Vol 
28) 1041 Rang 299 : 1941 Rang L R 391: 197 Ind Cas 
741 (DB). 

R. 5 — Letters Patent appeals — Limitation Act, 

Art. 151. 

The period of limitation for an appeal from a judg- 
ment ol the Original Side under Cl. 13 of the Letters 
Patent is 20 clays from the date of the judgment, and 
in such appeals the memorandum of appeal must be 
accompanied by a certified copy of the judgment 
unless the Court dispenses with it, but need not be 
accompanied by a certified copy of the decree. AIR 
(Vol 14) 1927 Rang 20: 98 Ind Cas 417: 4 Rang 265 : 
5 Bur L J 187 (DB). 

R. 5— Rule 5 of the Rangoon High Court Appel- 
late Side Rules was intended to apply and does apply 
to appeals against judgments of the Original Side 
under Cl 13 ol the Letters Patent and, therefore, in 
the case of such appeals the memorandum of appeal 
must be accompanied by a certified copy of the judg- 
ment which is under appeal unless the Court dis- 
penses with it. A I R (Vol 13) 1926 Rang 143: 98 Ind 
Cas 689 : 5 Bur L J 75 (DB). 

R. 9. 

R. 9 — Validity of rules. 

Rule 9 (2), Appt Hate Side Rules of Procedure of 
the Rangoon High Court is ultra vires in so far as it 
prescribes a period of limitation less than that pre- 
scribed in Art. 168, Limitation Act, 6 Rang 302, 
Diss. from. AIR (Vol 17) 1930 Rang 228 (FB). V 
R 2S. 

R. 28 — Validity of rule. 

Rule 28 is ultra vires so far as it contemplates that 
a Judge, other than the Judge, who passed the judg- 
ment, may declare that a case is a fit one for appeal. 
A I R (Vol 13) 1926 Rang 1 : 93 Ind Cas 124 : 3 Rang 
546 : 4 Bur L J 185 (FB). 

R. 70. 

R. 70— Period for transmission of record. 

So long a period as three years was held to be un- 
necessary and is not justifiable in getting the record 
ready for transmission to Ilis Majesty in Council. 
AIR (Vol 11) 1924 Rang 217 : 80 Ind Cas 744: 2 Rang 
91 : 3 Bur L J 30 (DB). 

Chap. I 

Chap. I, Part III, Chap. I (A), R. 5. 

Judgment on Original Side on 25th July 1933 — 
Period for appeal (20 days) expiring on 14th August — 
Application (or copy of judgment on 3rd August and 
the copy ready on 10th August— Application for copy 


of decree on 5th August and copy ready on 23rd 
August — Long vacation of High Court commencing 
on 2nd September — Memorandum of appeal filed on 
6th September. 

Held, that the appeal was in time. AIR (Vol 22) 
1935 Rang 65 : 12 Rang 525 : 154 lud Cas 852 (F13). 

Insolvency Rules. 

R. 189 - Validity of rule. 

Rule 189 of the Insolvency Rules of the Chief Court 
of Lower Burma made under the Presidency Towns 
Insolvency Act, 1909, is not ultra vires of the powers 
of the Court and the words “the insolvent’s pro- 
perly’’ include moveable as well as immoveable pro- 
perty. AIR (Vol 11) 1924 Rang 88 : 76 Ind Cas 669 : 
1 Rang 433. 

Original Side Rules. 

Filing of award. 

Any one arbitrator can on behalf of himself and the 
others send the award to the Court. AIR (Vol 14) 
1927 Rang 197 : 102 Ind Cas 800 : 5 Rang 171. 

R. 233. 

R. 233 — When the Original Side of the High 

Court executes its own decree, it is at the same time 
the Court which passed the decree and the Court 
which executes it; but in no way can the Original 
Side of the High Court be said to be l he Court which 
passed the decree, which actually was passed by the 
Court ol Small Causes, and the decree cannot be 
executed in the same manner as if it is passed by the 
High Court in its original jurisdiction. AIR (Vol 21) 
1934 Rang 197 : 149 Ind Cas 763 (DB). 

R. 258. 

R. 258 — Acceptance of bid by Judge. , 

The rules of procedure on the Original Side of 
Rangoon High Court do not contemplate the highest 
bid at an auction sale being placed belore the presid- 
ing Judge for acceptance, nor do the provisions of 
O. 21 require a bid to be accepted by a Judge before 
♦ he contract of sale can be held to be complete. AIR 
(Vol 16) 1929 Rang 311 : 120 Ind Cas 142 : 7 Rang 
425 (DB). * 

RANGOON INSOLVENCY ACT. 

See Presidency Towns Insolvency Act, 1909. 

RANGOON POLICE ACT (4 of 1899). 

S. 6. 

Ss 6, 7, 10, 11, 19 — Prosecution of Sub-Inspec- 

tor_Sanction of Local Government. 

Where it is alleged that a Sub-Inspector of the 
the Rangoon Police force committee! an offence 
whilst acting or purporting to act in the discharge of 
his official duty, S 197. Crimin.il P. C., applies and 
sanction of the Local Government is required for 
prosecuting him. A I R (Vol 22) 1935 Rang 165 : 36 
Cr L J 957 : 156 Ind Cas 574. 

S 30. 

S. 30, sub-s. (a), (b), (c), (d), (e) — Person found 

on road— Offence. 

No offence is committed by a person found on a 
road unless under the circumstances detailed in sub- 
ss. (a), (b), (c) and (e), S. 30, armed with a dangerous 
or offensive weapon or lying or loitering, or with 
the face covered or disguised, or in possession without 
lawful excuse, of house breaking implements. And 
sub-s. (d) only applies to people found within the 
precincts of any dwelling house or other building or 
in the back drainage space. ‘‘Being by the side of a 
building is not necessarily” being within its precincts 
except when there i:a suggestion in the record that 
the person was in a back drainage space. AIR (Vol 
20) 1933 Rang 74 : 34 Cr L J 1253 (1) : 146 Ind Cas 
233. 

S. 30 (c)— Essentials of offence under. 

An accused was charged under S. 30 (c) f°r being 
found between sunset and sunrise with his face 
covered and being unable to give a satisfactory 
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account of himself.” The record was silent as to 
what account was given by the accused at the tune 
of his arrest and as to any reason for considering such 
accounts to be unsatisfactory. Held, that the record 
omitted a most essential ingredient ot the olicucc. 

(1911) 4 Bur L T 117 : 12 Cr L J 280: 10 lad Gas 9-1. 

§. 41 

—S. 41 ( 16 )- Acquittal under -Effect. 

The acquittal on the charge under b. 41 HO) is 
eauivalent to an acquittal on a charge ol noting 
under S. 147? Penal Code. A 1 H tVol 22) 1935 Hang 
436 : 37 Cr L J 189 : 159 lnd Gas 907. 

RANGOON PORT ACT (4 of 1905) 

s. 65 Port Commissioner — Right to exclude 

persons from public landing places. 

P The Commissioners tor the Port ot Rangoon are not 
the absolute owners of the property vested in them 
but are in possession thereof subject to the , pr ° K V j S p“ t 

of the Rangoon Port Act and consequently the Port 

Commissioners have no right apart trom the pro* i 
sions of the Raugoou Port Act and t ey J c 

legally made thereunder to exclude any member ot 

the public from using public landing places, . and a 
person entering such a landing place though in 
defiance of the Traffic manager, is not guilty ot 
criminal trespass. A l R (Vol 23) 1936 Rang 232 : 37 
Cr L J 829 : 163 lnd Cas 235. 

c 65 Bye-law promulgated in Notification No. 

1, dated 4th January 1923 alleged to be made under 

S R 5 would require a very wide construction of the 

provisions of S 65, Rangoon Port Act to brui^by^ 

tcrsr.i a.EfST’.-j “ 

asf«fti rsvrftss 

Cr L J 829 : 163 lnd Cas 23o. 

<5 Bve-law 1, cl. (e). Notification No. 1, 

dated 4th January 1923 - ‘Wharves, defrnition of- 
Whether ultra vires. , . 1 /_\ n r u ve l aw 

R e vooo 1 ' Port°' Act e i t s“uravir« n ' A 1 K IV of 23) 193d 
S a a n n g g 212 f°37 Cr L J 829 : 163 lnd Cas 235. 

1: 8 87_ Payment of P-t charges before date 
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Position of Controller. 

Coot roller is not a Court but 


Controller is not a Gourt mu an wcnhvc^ and 
administrative officer. A 1 R (\ ol lo) ICO bang 33 . 
3 Rang 410 : 91 lnd Gas 627 (F B). 

S. 9. 

S. 9 — Salami- , . , e 

A tenant is entitled to recover the money paid as 


q hi ray men v ui c .. . r 

j "r nr , a t c Sale by Commissioner — buit tor 

ssrr? mvs awe 

the Port of Rangoon lor the loss of 6 

hadttbe^ SntfAL The iff 

be done under the Act,’ as provided m the sect! 

that S 101 applied ancl the notice o 

s# g 

?re° d 6 P Rang 332 ^ll lnd Cas 478 

?0E22S*Ei Mi - 

me i D n‘ 5 an' ejectment suit 

s 1 iismsSiir H.-ss-S’sS 

t^E?JxxiSzir> ? sa'S 

1924 Rang 64 : 2 Bur L J 181 : 81 lnd Cas 328. 


A tenant is entitled 10 rewvc. , lf 

salami by any methods he might choose to adopt. It 
he does not deduct it from the rent, he is ' 
recover it by a regular suit. A 1 HO ol 14) 1^2/ R >ng 
298 : 6 bur L J 1-4 : 104 lnd Cas 691. 

S. 9 — A stipulation by the landlord for payment 

of a pr inium or salami in addition to the re “ l .“ 
consideration ol his granting a lease upn.i U a 
special conditions lavour..ble to the lessee s void as 
repugnant to Section 9 (l) and is void. A I K (Vol 19; 
1923 Rang 80 : 1 bur L J 14o : .4 lnd Cus 1 

_ S. 10- Sub-lease - Ejectment of sub tenant. 

The restrictions in S. 10 t 5 ) do not apply to lan^ 

lords who are such by contractual righ mdlords 

{ions only apply to those vs ho ‘become landlords 

within the meaning ol 2 ,q ^ r^ce'a'teman" who 
the ways mentioned m S. 10 (5). 1 e j or 

has sub-let the premises to a 
ejectmenfof the sub-tenant. A 1 R IN ™/;r 
Rang 253 : 4 Bur L J 20 : 93 lnd Gas 879 (D b,. 

S. 10 -A lessee on daily rent is a trails fere 

value within the meaning ol 5 . 10 (5) and ^ it _ tl d 
.Up benefit of the proviso to S. 10 ' U aga n>i i 
subtenant AIR (Vol if) 1924 Rang 278 : 3 bur L J 
36 : 82 lnd Cas 381 (D b). 

c in Occupation by servant. 

K‘es e s S K r th“ 

r„r * lng 

278 : 3 bur L J 36 : 82 lnd Cas 381 (O t ). 

g 10 Premises required for partnership. 

Because landlord has a share in the partnerslnp 
A * nartnership proposes to occupy p<irt 
ai n fmi^ P ior the purposes ol its business, the premises 
P r nt he rewarded as being required lor occupation 
by landlord himsell within the meaning and ini- ention 

Qf S 10 AIR (Vol 11) 1924 Rang 277 : 3 Bur GJ o/ . 

88 lnd Cas 216 (D B). 

S 10 Where the landlords wanted the premises 

^occupation by their servant who was to supervise 
1 . f . i l l % . 1 1 . i « i \ iipvt i nr. 


* i BfvShfESl—"! iK ‘fXi 55 VS 

Bur L J 252 : 84 lnd Cas 683. 

S 10 — Object and scope. . , 

Respondent purchased certain premises held by 
nnnellaiit as tenants. He gave notice to the a PP tl 
Hut to quit the premises mentioning that he wanted 
to demolish the old onc-stomd building standing 
thereon and to erect a lour storied one. lie then 
brought a suit lor ejectment. 

Held it is not the object of th« Act to interfere 
with the legal use ol private property; it is anned to 
protect tenants Irom ejectment where they a-e u - 
mMp or unw illing to pay an enhanced rent, but it t e 
resDonden? has the means to carry out h.s purpose 
anThas a bona fide intention to So so .1 he can 
obtatin possession, he is entitled to a decree for. 
ejectment. It would be for the public benefit! 
the site should be put to a use that would be to 2 
advantage of a large number ol persons moie o 
cularly at a time when residential premises are, 

scarce A I R (Vol 10) 1923 Rang 13 : 1 Bur Lf 
70 lnd Cas 834 (D B). 
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- — -S. 10 _ Interpretation — “Own occupation.” 

7 he expression “own occupation’’ in the proviso is 
not restricted to ‘'personal occupation,” hut includes 
occupation by the employees of the landlord. Where 
a landlord requires certain premises for lodging his 
employees for whom he is bound to provide accommo- 
dation, he requires the premises “bona fide for his 
own occupation ’ within the meaning of the proviso 
to S. 10 (l). Want of bona fides may be shown by 
proving either that the premises are as a fact required 
by him for some purpose other than the one alleged, 
or that the alleged purpose is so absurd under the 
Circumstances that it cannot possibly be bona fide. A 
bona fide requirement means that the alleged need is 
genuine and not a mere fiction: it is not necessary to 
show that it is reasonable. A 1 R (Vol 9) 1922 L Bi- 
ll L B R 7 : 64 Ind Cas 290 (D B). 

S. 10 — “Own occupation.” 

The words ‘for his own occupation’ do not mean 
only ‘ for his own residence” and so where landlord 
requires part of any prem.'ses for storage of his goods 
flnd part lor housing of his assistants for whom rt is 
his practice to provide lodging free of cost, lie 
requires them for his own occupation within the 
section. So also the word ‘required’ docs not mean 
absolutely necessary. A I B (Vol 7) 1920 L B 132 : 13 
Bur L T 179 : 64 Ind Ca 5 171. 

— — S. 10 — Landlord — Guardian of minor is not. 

Where plaintiff had been appointed by the Chief 
Court ol Lower Burma ns guardian of the minors, 
held, that the plaintiff is not the “landlord” lor the 
purpose of section 10 and the fact that he requires 
the premises for the occupation o‘ the minors for 
l 1 he holds them does not entitle him to 

the benefit of the proviso to section 10 (1). He 
cannot therefore obtain a decree lor ejectment on 
that ground. A I R (Vol 11) 1924 Rang 163 : 1 Rang 
<72 : 2 Bur L J 280 : 79 l..d Cas 505. 

- S. 13. 


8. 13— Enhancement without certificate. 

Enhancement of ’rent by landlord without a certi- 
ficQtc from the Rent Controller is illegal and neither 
acquiescence nor consent on the tenant’s part can 
make the landlord’s action legal, and such a tenant 
is not debarred from claiming a set-off afterwards 
against the accruing rent subject to the provisions *>f 
S. 13 AIR (Vol 12) 1925 Rang 370 : 4 Bur L 1 157 : 
02 Ind Cas 771 (DB). 

S. 13 — Overpayment — Limitation. 

The tenant may deduct his ovei-paymonts made by 
him previously from rent payable by him to the land- 
j , n 6 months after the last over-payment 
made by him; otherwise his claim to set off becomes 
time- barred. AIR (Vol 10) 1923 R mg 46 : 11 L B R 
427 : 1 Bur L J 169 : 70 Ind Cas 112. 


S. 14. 

— S. 14— Certificate. ' 

A landlord’s remedy for recovery of excess rent 
received by his tenant lrom a sub-tenant cannot be 
exercised unless and until the Controller has granted 
a certificate certifying the standard rent of the pre- 
mises leased by the landlord. A 1 R (Vol 11) 1924 
Rang 172 : 1 Rang 6S7 : 2 Bur L J 235 : 25 Cr L J 
482 : 77 Ind Cas 882- 


. S. 15. 

- S. 15— Appeal and revision. 

Controller ol Rents is not a Civil Court and a High 
Court cannot revise his orders cither under S. 115 or 
under S- 107 of Government of India Act. AIR 
(Vol 13) 1926 Rang 33 : 3 Rang 410 : 91 Ind Cas 627 
IFB). 


S IS. 

S. 18 -Nature of jurisdiction on reference. 

The first (now Chief) Judge of the Rangoon Small 
Cause Court, when exercising the powers vested in 


him by S. IS of the Rangoon Rent Act, 1920 (S. 20 of 
Act IX of 1925) exercises those powers not as a Court 
hut as a persona designata and therefore his decision 
thereunder is not subject to the revisional jurisdic- 
tion of ti e High Court. AIR 1923 Rang 94 (FB), 
Overruled. AIR (Vol 14) 1927 Rang 1: 4 Rang 304 : 5 
Bur L J 117 : 98 Ind Cas 902 (FB). 

S. IS — Limitation. 

Section 5 of the Limitation Act does not apply to 
application under S. 18 of the Rangoon Rent Act to 
the Chief Judge of the Small Cmi^e Court. AIR 
(Vol 1 1 ) 1924 Rang 377 : 3 Bur L J 157 : 84 Ind Cas 
284 (DB). 

S. IS — Nature of application. 

Application to Small Cause Court under S. 18 of 
the Rangoon Rent Act is not an appeal. AIR (Vol 11) 
1924 Rang 377: 3 Bur L J 157 : 84 ind Cas 284 (DB). 

S. 18 — Revision and Appeal. 

The first Judge of the Court of Small Causes acting 
under the provisions of the Rangoon Rent Act is a 
Court subordinate to the High Court within the 
meaning of Section 115 of C. P. Code. 

He decides questions of civil rights in the same 
manner ns a Court exercising civil ju< isdiction would 
do and he must be regarded as a Civil Court and as 
a Court subordinate to High Court. Section 18 pro- 
vides that his decision shall be final, but it only 
means that his order shall not be aopealable. AIR 
(Vol 10) 1923 Rang 94 : 11 LB R 387 : 1 Bur L J 138 : 
70 Ind Cas 135 (FB) overruled in A I R 1927 Rang 1 
(FB). 

S. IS -Powers of Controller — Review, reference 

and revision. 

The Rent Controller, acting as a Civil Court, has 
inherent power to set aside an ex parte order in a 
legal manner under C. P. Code. The Controllt r also 
has the power to review his order on proper cause 
shown. A party can impugn the action of the Rent 
Controller by a reference to the 1st Judge of the Small 
Cause Court. lie may as well move the High Court 
on revision under S. 115, C. P. Code, but the pro- 
cedure is rm rely Optional to him. AIR (Vol 10) 1923 
Rang 49 : 11 L B R 394 : 1 Bur L J 2U0 : 70 Ind Cas 
144. 

S. 19. 

S. 19— Standard rent not fixed. 

There was a contract subsisting between a lessee 
and a sub-lessee that the sub-lessees should pay to 
the landlord the daily rent, whatever it was. 

Held, in a suit by lessee for reimbursement of rent 
paid for the sub lessee, that the agreement, the 
standard rent not having been fixed by the Control- 
ler, was not illegal under S. 19 (1) of the Act, and 
consequently the contract being merely collateral was 
not avoided by the Act AIR (Vol 16) 1929 Rang 
55 : 6 Rang 691 : 117 Ind Cas 52 (DB). 

RANGOON RENT ACT (9 of 1923) 

S. 10. 

— — S. 10— Suit heard after expiry of Act. 

The effect of the expiry of the Rangoon Act, 
1925, on the 31st December 1926, on the suit 
for ejectment of the tenant which was pending at 
that time and came up for trial after such expiry 
is that the parties are relegated to the position they 
held under the general law except in respect of those 
matters specially provided for in the Act itself, and 
therefore the defendant-tenant cannot be allowed to 
raise and rely upon the particular plea on which he 
seeks to resist the plaintiff’s suit, though the suit was 
instituted prior to the expiry of the Act and was 
pending when it expired. AIR (Vol 14) 1927 Rang 
181 : 5 Rang 139 : 102 Ind Cas 827. 

S. 12. 

S. 12 — Applicability. 

Section 12 of the Rangoon Rent Act does not apply 
to suits pending at the time that it came into force. 


689 


RANGOON RENT ACT (9 of 1923), S. 12 


61 

1R (Vol 12) 1920 Rang 205 : 4 Rang 221 : 97 lad 
Cas 1025 (DB). 

RANGOON SMALL CAUSE COURTS ACT (7 of 

1920) 

S. 13. , 

S. 13— Applicability of explanation. 

The application of the “Explanation to S .15 
should be limited to the valuation ot the pi untift s 
claim because in the case of set-oif the same Act pro- 
vides foT the application of the relevant provisions ot 
the C. P. Code. A l R iVol 12) 192 d Rang 22: 2 Rang 
349 : 84 Ind Cas 956 (DB). 

S. 14. 

S. 14— Bailiff not taking proper security. 

Where the Court directed the bailiff to report as to 
the sufficiency of the security to be furnished as a 
condition for withdrawing amount from Court ant 
where the bailiff took a wrong bond for appearance 
of the person, a suit brought ag linst the bail ill aiuJ 
the Secretary of State tor loss caused o.vmg to neg- 
lect of bailiff to satisfy himself as to the su.hciency ot 
the security falls under S. 14 (c) lor thou^u tne &A 
of the bailiff is not strict compliance with the or, ter 
of the Court, it is not an independent act ol the 
bailiff but done in his capacity as bailiff and uodcr or 
by virtue of the order of the Court. AIR 1' ■ l6 ) 1J *- J 

Rang 190 : 7 Rang 529 ; 119 lud Cas - ol (DB). 

S. 14 -Declaratory suit— Action on tort. 

Merely asking for a declaration in * sult ^ hich 
the real cause of action is one of tort does not iu.c _s 
sarily make it a suit for a declaratory decree un hui 
the meaning of S. 14 (s) of the R mg nn Small C u e 
i Courts Act 1920. This applies to srnts where onlv a 
I declaration is asked tor, AIR (Vol 10) U--> 11 ^ - 

1 Rang 283 : 77 lnd Cas 1021. 

S 17 

ZIs: 17 -Sub-tenant in possession not impleaded. 
Where a landlord obtains an order forciccln ne n 

against his tenant under S. 17, Rangoon . 

Courts Act and the premises are in J he acjua \°£ c f n 
pation of the sub-tenant who was not lt "P le V L ? ™ 

the proceeding as against the sub-tenant, o l> sym 

helical and not actual possession can b - gr nte ‘^ £ 
such cases it is not competent to the Court to mak^ 

an order in execution for actu il possess ‘ , ‘ g yj 

the sub-tenant. Orders for possessioji umler b. 17^ 

Rangoon Small Cause Courts Act, £ « A[R (Vol 

12) P 192 V 5 S1 Raug° 98': 2 3 JtoL J 263 : 85 Ind Cas 501 
(DB). 

25. 

S*. 25 — Failure to consider evidence. , 

Where the Court has not considered the eviden ^ 

in the case but has based his decision 1( i materially 
inspection, the proceedings are illegal V v j ^ 

irregular, and are therefore reusable. A 1 “ J ’ 

1926 Rang 205: 4 Rang 221 : 97 lnd Cas 10- ^ (D . 

The power' oPrevision of the Rangoon Court in res - 
nect of the Small Cause Court is given by S. --> or 
Burma Act VII of .1920 which i is not ^Um.ted to the 

(VoTlsT^VISr*^ 4Rang lilTM I-d Cas 1025 
(DB). 

^ction”^ P Soe? b not y apply where the charge level- 
led against the bailiff is that he caused, oss J 
looting to satisfy himsc « 0 ’• 

the security offered. A I R <y°‘ : in) lj-j 

7 Rang 529 : 119 Ind Cas 751 (DB) 

c oii Suit for compensation from Damn. 

Wheie special rights are created by statute and a 
special tribunal created for the enforcement of those 
rights, the ordinary tribunals have no jurisdiction in 


5 JO 


the matter. The negligence in perf uming the duties 
iinpos d by statute or omission to perioi m the same 

is undoubtedly a breach of that duty. 

As S. 35. Rangoon Small Cause Courts Act. prnv dcs 
a special remedy lor the recovery of compens^t on 
in cases where a party tin Is himself ii;ia ,> le‘t ( »e xceuto 
an orJer o.i account of the bailiff s broac \ ' . 

tne ordinary Civil Courts have no I'lr.^b «-h » 
entertain a suit for toe sam * r lief. AIR (\ ol l->) 

Rang 172 : 0 II i eg 263 : 110 lud Ca> u_o. 

5 I 1 7 S 

Sell. 1, R. 73 -Setting aside ex parte decree. 

Where the de'-eudant agau.se whom an ^ Par 
decree is passed has already moved the S j 1 Cause 
Court for the purpose ol setting aside the e\ parte 
decree on the ground that summons was .not tendered 
or served on him and ha* been given an opp > > W 

of establishing his case ami he by ooo Co-npUa.m 
with the condition imnos *d by the b \ 
failed to get an adjuUc.ilion on th it po t . U t 

(hurt it is not open to him to bring a Sbp.uatc suit 

for setting aside the decree on the same ^ leg . m. . 
AIR (Vol 14) 1927 Rang 130: o Rang 4o . 1J1 ioa e.as 

4 34. 

RANGOON SMALL CAUSE COURT RULES (1922) 

t,! : 

MStft « era 

um. of the suit above B|- of.« J .l^'sohe 
not try the set-off; and it nr 1 . n , y 0 l 12) 

^sy^srifss*.*^ 
=icl is'r "::S S3 Si «-« «*• “ 

(DB . 

R s!f(l) Penal Cole. Ss. 351. 373 and 370. 

(2) Tort— Seduction. 

RASH AND NEGLIGENT ACT 
See (l) Renat L.ode, 6. iU-lA. 

(2) Tort— Negligence. 

and O. 21. R. 72. 

K I r e F (U C™act Act. Ss. 193. 197 and 200. 

(2) Miner. 

RAWALPINDI AND MURREE HOUSE RENT 
(CONTROL) OUDEIU194L) 

Act and is, consequently, not u tra vins. nnn e 

The expression “charge any rent must be cons- 
trued as a whole and must not be split up wr d'Sjome 
for the purposes ol construction. Rent can obviously 

bC C l’ ; Zent b'eforeTii du“ U “ t ailment of if » 

becomes due such advance shall be treated as fulfil- 
payment. 
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If only a part of a house is let out on rent and the 
other part has never been so let out, it is not within 
the competence ot the Controller to hold an enquiry 
regardmg the other part. AIR (Vol 32) 1945 Lah 158: 
4/ P L R 134 : 47 Cr L J 44 : 221 Ind Cas 43 (DB). 

RAYAT 

See (L) Landlord and Tenant. 

(2) Local Tenancy Acts. 

(3) Madras Estates Laud Act. 

RAYAT WAR! TENURE 
See Land tenures. 

reasonable and probable cause 

See lort — Malicious prosecution. 

REBELLION 

See Penal Code, Ss. 121 and 124A. 

RECEIPT 


RENT (CONTROL) ORDER (1941), S. 6 592 

Held, on appeal, that it was inadvisable to go 
into merits of the case, which was pending before the 
Court, where the appointment of a Receiver was 
under consideration. Such course was undesirable 

and tended to prejudice the case. (1905) 32 Cal 7*1 
(744, 745). 

An application for the appointment of a Receiver 

on the retirement of another Receiver • should b® 
made in Court and not Chamber. (1901) 28 C 250 
(250). 

2. Acknowledgment of debt. 

“ For the purposes of giving a fresh starting point 
lor computing the period of limitation, payment of 
interest or part payment o( principal by a Receiver 
or guardian may stand on different tooting trom an 
acknowledgement of liability made by him. (1904) 
14 M L J 84 (102) : 27 Mad 243 (255) (FB). 


See (l) Limitation Act, Ss. 19 and 20. 

(2) Registration Act, Ss. 17 and 49. 

(3) Stamp Act, S. 35. 

RECEIVER 

See also (1) Civil P. C., O. 40. 

(2) Official Trustees Act. 

(3) Provincial Insolvency Act, S. 59. 

1. Appointment, of. 

2. Acknowledgment of debt. 

3. Compromise by. 

4. Discharge and removal of. 

5. Grounds and object of appointment, 
o. Joint Receivers. 

7. Power of. 

8 - 1> [£P r e e r *{' in lhc hand * of— Sale and attachment 

9. Purchase by. 

10. Misconduct of. 

i a' J*? rn,,ner ation a nd reinbursemcnt of. 

12. Rights and responsibilities of. 

13. SjIc by. 

14. Suit ugaftist Receiver — Leave of Court. 

15. Suit bv. 

16. Vesting of property. 

17. Prosecution of — Sanction. 

1. Appointment of. 

Appointment— When takes effect. 

The appointment of a receiver does not take effect 

or date back by relation to a period prior to his ap- 
pointment. 1 he appointment of a receiver is com- 

Pu 6 i5l 1 ,e entr y °f a » ord* r of appointment, al- 
tnough he may not be able to take actual possession 

^ U A liI the Secunt v is approved. (1909) 

Cas C 356 (Db! ' 30 C 713 ( 72 4>= » C L J 563: 1 Ind 

-—A Receiver appointed by Court is a public officer 
holding lauds in attachment under the order of a 
Gi^fl Court within the meaning of S. 85 of the 
Madras Rent Revenue Act. No Leave of the Court 
is necessary before instituting suit against him 
(1907) 17 M L | 483 (483, 484) *30 M 505 : 3 MLT 7.' 

In execution over property not the subject- 

matter of suit — Appellate Court— Practice-Pro- 
cedure. 

Where in execution of a decree a Receiver has been 
validly appointed, on the ground that the property 
was the subject-matter of the suit, and it afterwards 
turns out on appeal that the decree only operates 
against the defendants personally, the appell te 
Court has jurisdiction to maintain the Receiver as a 
method of realizing the decree amount from the 
judgment-debtor personally. (1907) 17 MLJ 201 
(211) : 30 Mad 255 : 2 MLT 187. 

Where in a suit pending before a First Subor- 
dinate Judge for recovery of property, an application 
had been made for the appointment of a Receiver, 
and granted. 


Possession of receiver appointed by Court- 

Officer of Court. 

Receiver’s possession is possession of the Court and 
cannot be interfered with except with the leave of 
the Court. 

He can neither sue nor be sued without the leave 
of the Court. (1903) 7 Cal VV N 390 : 30 Cal 593 
(597, 598); See also (1903) 30 Cal 696 (698) (DB). 



Compromise by. 


Compromise by. 

Where an estate is being, in effect, administered 
by another Judge in a separate action, it is for the 
Court in that action to say whether a particular suit 
should be brought or not on behalf of the estate, and 
whether a part-cular suit should be defended on 
behalf of that estate, and specially what compro- 
mise should he sanctioned for the Receivers to enter 
into. AIR (Vol It) 1924 Bom 89: 25 Bom LR 1180: 
48 Bom 200: 81 Ind Cas 844. 

Contract with— No permission of Court— Deal- 
ings with — Officer of Court. 

Agreements between a Receiver and a party to the 
suit entered into without the intervention of the 
court are illegal and void. The Receiver is an officer 
of court and the parties cannot by any act of theirs 
add to or derogate from the functions of the court 
without the authority of the court itself. (1903)30 

C 696 (<»98) (DB); See also (1903) 7 CWN 390 : 30 C 
593 (597, 598). 

4. Discharge and removal of. 


— -Where a Receiver is appointed by the lower Court 
ancl the appellate Court in modification of the lower 
Court s order appointed another as the Receiver, the 
appellate ‘ourt has jurisdiction to try an application 
tor the removal of the Receiver. AIR (Vol 12) 1925 
Lah 309: 7 LLJ 6: 86 Ind Cas 246. 


Appellate order modifying scheme. 

A suit was brought on the Original Side for a 
scheme to be framed iu relation to a temple, it was 
decreed and a scheme was tramed. During pendency 
of an appeal from it application was made to a JuJge 
sitting on the Original Side for the appointment of 
a Receiver and an urdar was made appointing a 
Receiver. The Appellate Court affirmed the decree 
of the Court below with slight modifications in the 
scheme. After the order in appeal a Judge’s sum- 
mons was taken out on the Original Side for the 
discharge of the Receiver on the sole ground that 
the effect of the order of the Court of appeal was to 
put an end to the receivership. 

Held, that the effect of the order of the Court of 
appeal was not ipso facto to discharge the Receiver 
and that the summons was therefore taken out on 
entirely wrong grounds aod must be dismissed. AIR 
(Vol 11) 1924 Mad 557: 46 Ml J 343: 19 MLW 388: 
34 MLT 90: 1924 MWN 235: 78 Ind Cas 133 (DB). 
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•Suit by— Discharge of Receiver before decree— 


m ' vut\ 

Decree passed subsequently is not bad. 

Where the Rect iver has tiled a suit but before a 
decree is passed there is a devolution o( his interest 
the suit should not be arrested as not maintainable 
and the decree passed in favour of the plaintiff is not 
a bad decree. If the party on whom the interest 
devolved does not apply to carry on the proceedings 
then in such a case the decree would enure lor the 
benefit of the party and such a case must be distin- 
guished from one in which an event subsequent to 
suit shows that the plaintiff had no title to bring the 
suit on the date of its institution. AIR (Vol 8) 191.1 
Cal 422: 26 CVVN 361: 70 Ind Cas 10 1 (DB). 

Discharge — Pending appeal — Appeal decided 

and remanded — Receiver not finally discharged— 
How far 'functus officio’ as soon as appeal is deci- 

ded. . 

Where a Receiver is appointed pending an appeal, 
his office 'does not come to an end as soon as the 
appeal is decided, but continues till he is finally dis- 
charged. (1901) 28 C 790 (793) (DB). 

Administrative Suit— Receiver — Discharge or 

• Receiver before completion of administration 

• decree. , , r _ . 

No order can be made for the discharge of a Recei- 
ver appointed in an administration suit and directing 
him to make over possession of the estate to the 
i plaintiff, before the completion of the administrative 

deciee. (1901) 5 CWN 417 (419). 

5. Grounds and object of appointment. 

Grounds for appointment of — Suit for partition 

of a definite share in suit properties and nies.iepro- 
fits Defendant chronica. ly iudebted and addicted 

to violent drinking. , , . , , , r 

Where in a suit lor partition of their 4 /3rd share of 

the suit properties and for mesne profits under 
terms of an agreement the plaintiffs allege a . ,,c \P. r ° v< C 
that the defendant is a person chronically indebted 
and is addicted to violent drinking and has been em- 
barking upon a career of extravagance and was i e, 
it is a fit case for the exercise of a judicial discretion 
in favour of the appointment of a re ®Jl v Jf. r *?««« . 
properties in the suit. AIR (Vol 3o) 1948 \ a ' • • 

1948 MWN 40 : 61 L W 74 : (1948) 1 M L J o4 (DB). 


judicial determination of the rights of the parties 
thereto. He is not a mere custodian. 1 he Receiver, 
as the officer of the court, is the real party in inte- 
rest in the litigation. A court may authorise a Re- 
ceiver, to sue in his own name, and a Receiver who 
is authorized to sue, though not expressly in his own 
name, may do so by virtue of the appointment with 
full powers under S. 503, C. P. C. (1907) 5 C L 3 
270 (279. 23o) : 34 Cal 305 (DB). 

It is the practice ol the original side of the Bom- 


It is not the object of appointing a Receiver to 

keep a third party out of possession w ho may e ® "" 
titled to possession; and the Court will r ^ at ^‘ y 
leave to sue its Receiver if satisfied that there 
case to be trie I so that the claim of the thirc p y 
may be tried in the presence of the Receiver. A e- 
ceiver is merely the officer of the Court through 
whom the Co *rt takes possession of property, the 
subject of a litigation; by giving leave to sue Rj' ° * 
cers the Court do.-s not relinquish possession o 
properties to the Court where the claim ol the third 
party may be asserted. Further leave to sue out exe Z 
• cution if the plaintiff succeeded in the a f a, /) s f . 

the Receiver is necessary. It is well established ina 
paities whose rights are interfered with by having a 
Receiver put in their way may on making a proper 
application to the Court appointing the Receiver o j- 
tain all that «hey may justly require. MR tVolll] 
1924 Pat 491 :«3 Pat 357 : 1924 P 11 C C 54 : 5 PDi 
243 : 7a Ind Cas 620 (DB). . . ¥ 

The object ol appointment of a receiver is to 

' protect the estate from unnecessary and extensive 
litigation, to preserve • qual benefit of those equally 
interested in its distribution, and to keep the pro- 
perty at all times within the of the Court 

by which the receiver is appointed. (1910) 1- Cal L. J 
368 (371) : 7 Ind Cas 75. 

Suit by, in his own name. . , 

The object and purpose of the appointment ot a 

Receiver may be generally stated to be the preserva- 
tion of the subject-matter of the litigation pending a 


— 1 v 4 .* \ I IN J' • — — — - - — — 

bay High Court, on an interlocutory notion, to re- 
quire before any order for injunction or receiver is 
passed that the plaintiff makes a sufficient affirma- 
tive case, a strong prima facie case, to show that he 
is entitled to the relief which he seeks. (L905) 7 Bom 
L R 925 (927). 

Mahant — Rival claimants — Prima facie case 

— Waste. , , . 

The parties were rival claimants to the headship 
of a mutt. Plaintiff claimed under an appointment of 
his predecessor and defendant under an appointment 
by a punchayat. Defendant obtained possession 
with the help of police and had not long been in 
possession with the acquiescence of plaintiff. Defen- 
dant was proved to have wasted the property and to 
have secreted a portion of it. Neither party had any 
other property. 

Held, that the case was a fit one for the appoint- 
ment of a Receiver. Semble: Waste ol property by 
the defendant under suspicious circumstances pend- 
ing suit in regard to them may be sufficient to justify 
an order for Receiver. (1899) 5 CW N 362 (365) : 27 
Cal 279 (DB). 

Prima facie title. 

In an application for the appointment of a Receiver 
it is sufficient if a prima facie title to the property, 
over which the R ceivcr is sought to be appointed, 
is made out. (1834) 5 C W N 3ti5 ,367) ; See also 
(1899) 5 C W N 362 (365) : 27 Cal 2/9 (Db). 

6. Joint Receivers. 

— Principles governing — Joint tenancy. 

The principle applicable to the competency or one 
joint tenant giving notice on behalf ol all, does not 
govern the case of joint receivers. Where two or 
more persons are appointed joint receivers of an 
estate, in all matters which requires the exercise ot 
judgment and are not purely ministerial concerning 
the management of the estate they should act after 
united deliberation. AIR (Vol 4) 1917 Cal 621 : 23 
C L J 453 : 34 Ind Cas 221 (SB). 

7. Power of. 

Status of. 

The receiver ordinarily is not the representative 
or agent of either parly in the administration of the 
trust but the appointment is lor the beuebt of all 
parties and he holds the property for the beneht ot 
those ultimately found to he the nghi owners. (1910) 
12 C L J 252 : 37 C 754 (758, 759) : 6 Ind Cas 

416 (DB). . . . 

Receiver and executor or trustee — Distinction 


A Receiver acts through or under directions of the 
Court and imposes obligations binding on the estate 
in favour ol the creditor with whom he has dealt 
and such obligations the coart ought and does give 
effect to; but an executor or trustee cannot create 
under ordinary circumstances similar obligations so 

as to bind the estate. (1903) 7 C W N 799 : 30 C 
937 (943). 

8. Property in the hands of — 

Sale and attachment thereof. 

— -Attachment of property in hands of. 

Where a receiver is appointed by Appellate Court 
in proceedings pending in the trial Court on an 
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appeal to the Appellate Court against an order about 
appointment ol Receiver passed in such proceedings, 
the proper Judge to sanction the attachment of the 
property in the hands of the Receiver is the Judge of 
the trial Court. AIR (Vol lo) 1929 Lah 147: 111 lud 
Cas 739. 

Attached property in hands of Sheriff of Calcutta, 

to credit of money suit — Holder of mortgage decree 
can have the properly sold. 

Held, that the application should be granted. ATR 
(Vol 12) 1925 Cal 1906: 29 CWN 731: 95 Ind Cas 259. 

Execution — Sale of property in possession of — 

Validity. 

Where the Receiver appointed by the court was 
directed to take possession of moveable properties 
and was turther authorised to get in a^nd collect all 
debts and claims due to the estate. 

Held— I hat he must be taken to have b?en ap- 
ointed Receiver in respect of the whole estate and 
ad authority to apply lor an order absolute on a 
decree nisi for foreclosure. A sale ol the foreclosure 
decree while the estate was in the possession of the 
Receiver in execution of a decree for money, without 
leave of the court previously obtained, was illegal 
ftnd liable to he avoided; and punishment by the 
procedure of contempt was not the only remedy 

against such unauthorised sales. *1910) 11 CLJ 439 
<494): 14 CWN 560: 5 lud Cas 390. 

——Foreclosure decree, 

Property in the hands of a Receiver is exempt 
from judicial process except to the extent permitted 
by the appointing court. 

Even tnough an attachment he levied on property 
before the appointment of ia Receiver, it is within 
the sound discretion ol the appointing court to reluse 
to permit a sale of the property thereunder. Hence 
property in the hands of a Receiver, though subject 
to a pai amount judgment cannot be sold under exe- 
cution without leave of court. A purchaser of such 
property at an execution sale buys at his peril, and 
the Sale may be cancelled upon an appropriate appli- 
cation to the execution court. A Receiver of lands 
does not take actual possession but only receives the 
rents; and he does so, not by virtue of the estate 
vested in him but merely as an officer of the court 
authorised to collect the rents upon the title of 
persons who are parties to the action. 

. Hence the direction to the Receiver to take posses- 
sion of the moveable property and of the rents and 
profits of the immovable properties includes his 
appointment in respect of the foreclosure decree 
obtained by one of the parties. (1909) 11 CLJ 489 
<495): 14 CWN 560: 5 lud Cas 390 (DB). 

Partition suit — Mortgage by receiver under 

order of court — Attachment by creditors of co- 
parcener prior to mortgage— Priority. 

In a Partition suit, a receiver was appointed and 
an order was made citing him to borrow money on 
mortgage of the joint estate. Subsequent to the order 
but belore the date of the mortgage, the money 
decree-holders of two of the co-parceners attached 
their shares in the joint estate and claimed priority 
over the mortgages executed by the Receiver. 

Held — that the attaching creditors were not enti- 
tled to priority. The same will be the case even if 
the order directing the receiver to mortgage were 
subsequent to the mortgage. The attaching creditors 
are subject to all the liabilities and obligations of 
the joint members of the family, arising in the 
course of the partition suits. (1905) 33 C 1175 (1176, 
1177). 

Possession of receiver appointed by Court- 

Officer of Court. 

Receiver’s possession is possession of the court and 
cannot he interfered with except with the leave of 
the court. 


lie can neither sue nor be sued without the leave 
of the court. (1303; 7 CWN 330: 30 C 533 (597, 593); 
See also (1903) 30 C 696 (698). 

9. Purchase by. 

Execution sale after decree on mortgage — 

Decree-holders with leave to bid and set-off pur- 
chasing -One of decree-holders appointed receiver 
in suit — Validity of sale, 

A purchase in a sale in execution of a mortgage 
decree by a receiver in the suit without the leave 
of the Court is liable to be set aside On that ground 
or for that reason alone, without any enquiry as to 
whether any person interested in the property has 
been in fact prejudiced. A grant of permission to the 
decree-holders (one of whom was a receiver) to bid 
at a Court auction and to set-off the decree amount 
under O. 21, R. 72, C. P. Code, is not equivalent to 
the grant of permission to the receiver to bid at the 
Court sale and buy the property in his possession. 
The two things are quite distinct and must be 
separately applied for and sanctioned by the Court. 

Having regard to the fact that the receiver is in 
possession ol the property and has opportunities of 
knowing all the details about the income and value 
of the property -in'ormation which is not ordinarily 
available to the outside public — Courts will not 
authorise a receiver to hid at a sale in the absence 
of special circumstances. The fact that only one of 
the decree-holders (two brothers) was a receiver 
would not protect both of them at the Court sale. 
AIR (Vol 36) 1949 Mid 641: (1949) 1 MLJ 542: 62 
LW 360: 1949 MWN 338 (2). 

Insolvency — Insolvent’s property — Sale — Sanc- 
tion to receiver to purchase. 

The purchase by a Receiver in insolvency of pro- 
perty belonging to the insolvent’s estate is irregular, 
and the court ought not to sanction such a purchase. 
(1900) 5 CWN 91 (101) (DB). 

10. Misconduct of. 

Plaintiff appointed — Appropriation of partner- 
ship funds 

Plaintiff in a suit for dissolution of partnership was 
appointed Receiver without security and remunera- 
tion he withdrew from the partnership funds in his 
hands; as such Receiver, first, a sum of Rs. 22,000 
and odd and later, one of Rs. 3,500. Subsequently he 
was ordered on several occasions to pay over these 
monies, but he failed to do so. The Court passed 
orders to condone the plaintiff’s unauthorised reten- 
tions by treating them, without even any charge for 
interest, as being in account with the defendants 
both regular and final. 

Held, that the action of the plaintiff in this matter, 
fully acknowledged and neither explained, nor excus- 
ed, amounted to a breach of duty as serious in cha- 
racter as any that can be committed by an officer of 
the Court in his position. 

Held, further that his action ought not to have 
been overlooked to any degree by any Court jealous 
of its responsibility for the actions of its own officers. 
AIR (Vol 12) 1925 PC 257: 1926 MWN 101: 23 MLW 
628 : 7 PLT 275 : 23 ALJ 1045 : 92 Ind Cas 274. 

Irregular order of. 

Where proper reasons are given by a Court r or 
holding that the action of the Receiver was irregular 
and has prejudiced the general interests of the credi- 
tors, it should set aside the order passed by the Recei- 
ver. AIR (Vol 10) 1923 Mad 350 : 17 MLW 622 : 44 
MLJ 284 : 73 Ind Cas 374 (DB). 

No suit after accounts passed. 

When the Receiver applies to pass his accounts, 
ordinarily, then is the time for the parlies to the suit 
to object to the accounts, and to make allegations oi 
misconduct, against the Receiver, and if the accounts 
are passed, in spite of those objections, then the 
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matter is decisive against those parties as far as the 
allegations which are made against the Receiver at 
that time. AIR (Vol 8 ) 1921 Bom 427 : 45 Bom 99 : 
59 Ind Cas 421 (DB). 

j, Lease — Application to set aside summary juris- 

diction— Fro inter esse Suo — Receiver s Account - 
Action— Practice. 

No summary order can be passed to set aside a 
lease already executed and granted by a Receiver. 
The proper remedy of the aggrieved parlies is to 
institute a regular suit to set aside the lease against 
the Receiver and also the lessee, ii it is alleged that 
the lease was obtained by collusion. 

No order can be made against a lessee from a 
Receiver for arrears of rent or interest in an applica- 
tion in a suit. A regular suit ought to be instituted to 
recover them. The claims against a Receiver lor 
giving up arrears of rent or interest due on a lease 
granted by him are matters which cannot be dealt 
with in an interlocutory application in the suit. 

Qucre:— Whether the Court can go into such mat- 
ters on the passing of the Receiver’s accounts or the 
parties must file a sui* in respect of them against the 
Receiver. ( 1908 ) 12 CWN 1025 (102o, 1026) : 06 Cal 
52 : 1 Ind Cas 470. 

Accounts — Mofussil collections — Liability 

Practice 

Where a Receiver is charged wRh liability for 
collections made from mofussil properties by the em- 
ployees of the estate which the receiver alleged did 
not reach his hands, if there is a prima facie case 

made out against the Receiver, the Court should 

either pass the accounts reserving the right ot the 
, party to establish any further liability on the pan ot 
the Receiver or postpone the passing of the acco nts 
until the liability ol the Receiver is established by 
suit. (1900) 5 CWN 223 (230, 231). 

Accounts, exception to — Matters to be inquired 

into. 
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The only question which properly arises on an ap- 
plication by a receiver to pass his accounts is as 
to the items of that particular account and involves 
the inquiry whether all his collections, made on 
behalf of the property of which he »s receiver are 
duly entered in the accounts, and next whether all 
his disbursements are payments made in rt3 P f 
that estate. Liability of Receivers in respe ct ot 
matters not appearing on the face of the a 
for imprudent management, for wilful defau t 
neglect or for malpractices of their servants or for 
more than what they have received of co1 ec {°ns 
from mofussil properties cannot he determined on 
an application by the Receiver to pass accounts, 
but mud be established in a separate suit lor tl 
purpose. (1900) 5 CWN 223 (228, 229). 

11. Remuneration and reimbursement of. 

. Remuneration — Party appointed as receiver 

Right to remuneration. . 

Subject to a few exceptions, where a party is ap- 
pointed receiver he is not allowed any remunera- 
tion except by consent of parties. W here a party is 
appointed a receiver for carrying on quarrying opera- 
tions on a seignorage basis in a hillock, which 
formed the subject matter of the litigation, as no 
special scientific skill or any technical knowledge is 
necessary the receiver is not entitled to any remune- 
ration especially when it is not shown that by utihs- 
ing his time for the quarrying business he has sullered 
by 8 the loss of his employment or other occ'-ipat'on 
during that period. He is, however, entitled to 
reimburse himself out of the estate the expenses 
incurred in the conduct of suits and proceed mgs as 
receiver. AIR (Vol 35) 1948 Mad 33o ; (L948) 1 MLJ 
264 : 61 LW 281 : 1948 M W N 2o8. 

Rights of-Costs - Right to be reimbursed out 

of estate Suits properly and not properly constitut- 


ed as to parties - 
jurisdiction. 

If a receiver is properly appointed by a competent 
Court in a propirly constituted suit, lie is entitled to 
be reimbursed for his costs, charges and expenses out 
ol the estate over which he is so appointed and has a 
lien over such estate, and the parlies lo the action 
are not personally liable to the receiver even if his 
appointment was made with their consent. As long 
as such a receiver acts properly upon orders of Court, 
however erroneous they may have been on the facts 
of that particular case, he is entitled to his indem- 
nity even if the estate has not derived any appre- 
ciable benefit or even if it has suffered loss. 

If in a properly constituted suit filed in a Court of 
competent jurisdiction the plaintiff makes a false 
claim and obtains an order for the appointment ol a 
receiver but is unsuccessful in establishing his right 
and the suit is ultimately dismissed, he m iv per- 
sonally he made to pay the loss suffered by the 
defendant by reason ol such improper appointment 
of the receiver. If the plaintiff in such a case is a 
man of straw, the Court may protect the receiver 
bv giving him a lien on the estate and allowing the 
receivership expenses to the defendant part of his 
costs against the unsuccessful plaintiff. 11, however, 
there is any proof of laches or misconduct on the part 
of the receiver vis-a-vis the defendant the Court 
mav protect- the latter first by giving back his pro- 
perty to him and direct the receiver to realise his 
dues from the plaintiff if he can. 

If in a suit the Court on an interlocutory applica- 
tion appoints a receiver in spite of a denial of the 
jurisdiction of the Court by the defendant but at 
the hearing dismisses the suit for want ot jurisdic- 
tion, on general principle the Court will, in its discre- 
tion allow the receiver to reimburse himsell out ot 
the assets or as the plaintiff has obtained the ap- 
pointment improperly or illegally the Couit may visit 
him with the consequence of his own wrong-doing 
and make him pay the receivership expenses as 
part of the costs or ns compensation lor loss indicted 
on the defendant. As between two innocent persons, 
the receiver and the defendant, the Court will ordi- 
narily in a case of this kind lean in favour of the 
receiver unless the equities are preponderating. y in 
favour of the defendant by reason of any laches or 
misconduct of the receiver vis-a-vis the defendant. 

The above are cases where the suits arc properly 
constituted as to parties. In such cases the necessary 
parties being before the Court there can be no diffi- 
culty in adjusting the equities between the parties 
and the receiver. In the case of a suit in which 
persons interested in the property are not before the 
Court- there is ordinarily no principle on which such 
persons could be made to suffer unless they had been 
guilty of gross laches or had otherwise mislead the 
Court and the receiver. On general principles the 
Court would bo reluctant, in the absence oi special 
equity against him. to inflict any loss on a person 
who is a stranger to the suit but would content 
itself by giving the receiver a right of reimbursement 
and lien limited to the share of the parties to the suit 
and also an order for payment of his balance due i 
nnv against the parties personally. ILK (194b) 1 Lai 
378 : 51CWN 433. . 

Commission— No vested right to— Conversion of 

old Government bonds into new— Powers of Court. 

Even where the Receivers are, under the order ot 
appointment entitled to remuneration on collections, 
they have no vested interest entitling them to collect 
the amount and their right can be controlled or modi- 
fied by directions of the Court as the justice of the 
case may require. Thus it is open to the Court, at the 
time of maturity of some old Government of India 
bond belonging to the estate and deposited in the 
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Imperial Bank, to autho-ise the Bank directly to con- 
vert them into new bonds without giving the Recei- 
vers an opportunity of collecting the bonds and 
reinvesting them and thereby gain a commission ior 
their own benefit at the expense of the estate. AIR 
(Vol 18) 1931 Mad 36 : 59 MLJ 833. 

12. Rights and responsibilities of. 

Liability of. 

A Receiver put in charge of property for the pur- 
mana S*ng it, is ordinarily personally respori- 
f. i ® .*? an y persons with whom he may contract 
liabilities lor the purposes of managing the property, 
looking to be reimbursed from the estate itself. 
This principle does not apply, where the sums have 
been advanced pursuant to an express order from the 
Court and where payment has been made a charge 
Upon the assets only. As the acts of the Receiver are 
the acts ol the Court, the estate cannot be permitted 
to enjoy the benefit of those acts without being held 
responsible for the obligations arising out of them. 

The purchaser of an equity of redemption insti- 
tuted a suit against the mortgagee for the specific 
performance ol a contract lor assignment of the 
mortgagee s interest. T he suit was decreed by the 
Trial Court. The plaintiff deposited the considera- 
tion amount in Court. But the mortgagee preferred 
an appeal to the High Court. Pending the appeal he 
was appointed Receiver to sue upon the mortgage 
bond as it was going to be time- barred. As Receiver 
he borrowed money by sub-mortgaging the mortgage 
bond for the purpose ot bringing the suit on the mort- 
gage bond. He brought the suit, but on the dismissal 
of his appeal in the specific performance case, he 
withdrew the suit. T he sub-mortg igee thereafter 
instituted a suit for recovery ol his loan and as his 
claim tor mortgage decree was time-barred he'prayed 
for a personal decree against the Receiver. 

Held, that the money was borrowed entirely in the 
mortgagee’s personal interest. Assuming that he 
could not he sued as a Receiver because the transac- 
tion was made under the express directions of the 
Court, still the principles ot justice and equity re- 
quired that he should repay that which he borrowed 
as a Receiver and used for his own benefit and cove- 
nanted to repay. AIR (Vol 12) 1925 Pat 602: 7 P L T 
129 : 1925 P H C C 201 : 89 Ind Cas 32 (DB). 

Indemnity— Debt incurred on behalf of estate 

Receiver’s right to. indemnity — Parties. 

In the event of a Receiver being suet) for acts done 
by him as such he would doubtless he entitled to 
rely on his right to indemnity as against the estate; 
an d in order to try this questionofindemnity.it 
would be necessary to secure the presence of the 
beneficiaries or others as parties to the suit who are 
interested in questioning the authority of the Re- 
ceiver. (1903) 7 C W N 799 : 30 C 937 (944). 

Responsibility, extent of. 

A Receiver is responsible for all properties which 
come into his custody or management and he is res- 
onsible not only for actual sums received by him 
ut for those which might have bpen received by 
him hut for. his neglect and default. (1900) 5 C VV N 
223 (228). 

13. Sale by. 

Sale by auctioneer. 

Where the heirs to the estate in the hands of Re- 
ceiver applied to the Court to have it sold through 
recognized auctioneer with the object of realizing the 
best price and they did not want the Receiver to. sell, 
and the property was so sold, 

Held, that the Receiver w-as not entitled to any 
commission. AIR (Vol 15) 1928 Rang 301 : 114 Ind 
Cas 673 (DB). 

Directions to — Proper Court. 

It is not competent for a Subordinate Court to 
restrain a Receiver appointed by the High Court on 


the Original Side from performing his duties as a 
Receiver. 1 he proper course for any person who 
desires to prevent a sale of the property by the Re- 
ceiver is to apply on the Original Side in the suit, on 
notice to the Rt ceiver, asking the Court to direct the 
Receiver not to sell the property. AIR (Vol 12) 1925 
Cal 1174 : 87 Ind Cas 8U8 (DB). ! 

Dismissal of suit — Jurisdiction of Court to grant 

power to sell after dismissal. 

A Court has no power to grant to the Receiver 
alter the suit is dismissed, any fresh power, e. g., 
power to sell properties. (1907) 34 C 316 (339) (DB). 

By order of Court— Right of parties or their 
successors to challenge — Debutter property — Sale of. 

A sale by a Receiv ermade under the order of court 
cannot, in the absence of fraud, be attacked colla- 
terally by persons who were parties to the proceed- 
ings or their representatives or successors in office 
(here a shebait). There was a suit for partition 
between two brothers one ol them, the plaintiff, 
claimed share in some properties as joint family pro- 
perty and the other said that it was debutter pro- 
perty and was not partible. A Receiver was appointed 
and he sold a portion of the properties under order 
of court for paying the expenses ol litigation. The 
parties died and their repiesentatives as successors 
in the olfice of shebait, brought the suit to set aside 
the sale. Held, that the sale was binding. (1907) 6 
C L J 404 : 11 C VV R 439 (494) (DB). 

- — —Vesting of property in — Duties of receiver — 
Private sale — Pre-emptor’s right. 

An order appointing a Receiver vests in the recei- 
ver all the insolvent’s prop, rty with the exception 
specified in the first proviso to S. 266 of the Code of 
Civil Procedure (old) and it is the duty of the Recei- 
ver to converi under the directions of the court that 
property into money. When the Receiver sells the 
property he cannot do so in derogation of the right of 
third parties. Hence when a receiver sells property 
by a private sale, the person who in the case of an 
ordinary s;»le, wojM be entitled • o pre-empt, does 
not loose his right of pre-empt. 1905 A W. N 149 : 2 
A L J 390 : 27 A 670 (677, 678) (DB). 

-Powers — Order to Receiver “to get in and 

realize” the estate — Power of sale included — Order, 
construction. 

Under an order of court the Receiver had “power 
1° ® e i j D an ^ rea bze” the estate of a deceased person. 

Held, that the word “realize” in the order must 
be construed so as to include the power of sale. (1904) 

6 Bom L R 1140 (1143, 1144 . 

14. Suit against Receiver-Leave of Court. 

Execution sale — Validity — Receiver not made 

party— Possession of propeity not taken by him pur- 
suant to his appointment. 

Where a receiver appointed in respect of a certain 
property did not notify the fact of his appointment 
to the persons interested, did not even take posses- 
sion of that property, and did not make any attempt 
to satisfy the amount due under a decree for rent 
passed before his appointment, a sale held in execu- 
tion of that decree without the leave of the Court 
which appointed him is a valid sale. Even if it be 
held that the receiver should have been made a parly 
to the proceedings, failure to do so would merely be 
an irregularity, and irregularity which might be set 
aside by appropriate proceedings. (1946) 50 C W N 
163. 

Leave to sue. 

The absence of an objection by Receiver that no 
leave was obtained will not entitle the Court to pass 
a decree against a Receiver as the proceedings initi- 
ated are invalid. 

It is competent for the Court to grant leave to con- 
tinue a suit against a Receiver of the Court instituted 
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without such leave, provided a proper case is made 
Out. A 1 R (Vol 13) 1926 Cal 1040 : 95 lnd Cas 961 
<DB). . 

Decree against Receiver — Leave of Court. 

Where a money suit is tiled against the heirs of a 
deceased party, whose estate is in the hands oi a Re- 
>ceiver, the Receiver has nothing to do with the satis- 
faction ol the claim, atid all that the Court could do 
would be to pass a decree in lavour of the plaintdf 
against the defendants, as the legal representative s 
oF the deceased. The fact that the plaintiff obtained 
an ex parte order from the Court appointing the Re- 
ceiver, granting him leave to add the Receiv r as a 
.party, does not in any way affect the question whe- 
ther the Court which hears the suit can grant relief 
against tt e Receiver. 1 hat question would have to 
be decided on the merits and clearly no decree could 
be passed against the Receiver. 11 the decree against 
the other defendants was not satisfied and the plain- 
tiff wished to execute against the estate, he would 
have to go to the Court which appointed the Receiver 
lor permission to attach the estate ol the deceased in 
the hands of the Receiver. 

If a party makes a claim for money due by a person, 
who is dead, against his representatives, then ne can 
only get a decree against the representatives, to the 
extent of the assets in their hands, and if the estate 
is not in their hands, but iu the hands of a Receiver, 
the plaintiff will have to go to the Court that ap- 
pointed the Receiver, in order to attach the property 
in his hands. But by no possible conception could the 
Receiver be a necessary party in a suit to decide 
whether the plaintiff was entitled against the legal 
representatives of the deceased to recover money 
which he had advanced to the deceased in his life- 
time. AIR (Vol 12) 1925 Bom 523 : 27 Bom L R 1147: 

[ 90 lnd Cas 600 (DB). 

Examination pro interesse suo. 

When a Receiver is in possession of property under 
the process or authority of the Court, his possession 
is not to be disturbed, even by an ejectment under 
an adverse title without the leave of the Court, lor 
the Receiver’s possession is deemed to be the posses- 
sion of the Court and the Court will not permit itself 
to be made a suitor in a Court of law. 1 he proper 
and usual mode to be adopted under such circum- 
stances is for the party claiming an adverse interest 
to apply to the Court to he permitted to come in and 
be examined pro interesse suo. 

But where the question to be tried is a pure matter 
of title, the Court from a sense of convenience and 
justice will generally authorise a suit to be brought, 
taking care, however, to protect the possession ot the 
Receiver by giving proper directions. 

An examination pro interesse suo is nev . e , r , m , : lV e t Ad- 
less the applicant shows diligence. AIR (Vol 1-) ld2o 
Cal 631 : 41 C L J 197 : 86 lnd Cas 677. 

When a Receiver has been appointed, a third 

party whose property is being interfered with under 
a claim by a Receiver or the parties to the suit may 
apply to the Court for redress. The only other way 
in which the applicant can have any redress would 
be to file a separate suit, getting the leave of the 
Court and implead the Receiver and then ask by 
means of an application that the parties to the suit and 
the Receiver, should be restrained from interfering 
with his right. AIR (Vol 10) 1923 Mad 304: 17 MLW 
64 : 70 lnd Cas 673. 

The omission to obtain the permission of the Court 

to the institution of a suit against a Receiver ap- 
pointed by the Court can be made good during the 
pendency of the proceedings. Where in a suit against 
a Receiver the Receiver dies during the pendency ot 
the proceedings, further proceedings can only be con- 
tinued against his successor arid against no one else. 
(1921) 61 lnd Cas 888 (All) (DB). 


The sanction of the Court appointing the Recei- 
ver to implead the Receiver as a defendant i> neces- 
sary for the maintainability of the suit. But the 
failure to o l tain the "auction can be effect ua ly cured 
by the plaintiff s obtaining the sanction during t he 
course of the litigation. The necessity to obtain the 
sanction is imposed by the Common Law, merely to 
enforce due respect towards Courts of I m tier and the 
omission does not affect the jurisdiction of the 
Courts. 

A Receiver might waive bis right to put forward 
such plea and he might by his con met be estopped 
from raising such a plea in Certain circum tance. 
Where the Receiver has subsequently been substitut- 
ed by the person himsell for u hose estate the Recei- 
ver wa< appoint, d, the objection to want o' sanction 
is lio longer available as against the plaintiff, the Re- 
ceiver having ceased to be on the record. AIR (Vol 8) 

1921 Mad h24 : 15 M L W 289: 42 M L J 339: 70 bid 
Cas 759 tDB). 

Proceedinc against— T cave when to he taken. 

Leave to proceed against a receiver need not pre- 
cede institution of proceedings. (1911) 14 C L J 50 : 
15 CWN 872 : 10 lnd Cas 527 (DB). 

Leave of court, if condition precedent to suit — 

Stav of proceedings. 

Where a suit has been instituted against a receiver 
without previously obtaining the leave of the court 
which appointed him, it is open to the court to stay 
proceedings for a reasonable time so as to enable the 
plaintiff to apply for leave to proceed with the suit. 
The consent of the court which appointed the recei- 
ver is not a condition precedent to the right to bring 
an action against the receiver. 32 C 270 : J C \\ N 
247, Diss. from. 

Where property in the hands of a receiver is in- 
tended to he affected by the result ot the litigation 
the receiver is a proper and necessary party to such a 
suft (1910) 15 CWN 54 (56) : 8 lnd Cas 1 (DB). 

Leave to sue, condition precedent — Whether 

leave can be granted pending suit — Practice. 

The consent of the court to an action to be brought 
against a Receiver appointed by the court is a condi- 
tion precedent to the right of the party to sue, and 
that cannot he rectified by an application to the court 
to continue an action wrongly brought without the 
permission of the court, and the court will not enter- 
tain an application to grant leave to institute a fresh 
action against the receiver in respect ot the same 
cause of action unless the action so wrongly brought 
has either been dismissed or withdrawn. (1904) 9 
£ W N 247 : 32 C 270 (271. 272) ; 

But see (1910) 15 CWN 54 (56) : 8 lnd Cas 1. 

“Owner” — Suit against Receiver — Leave of 

Court— Bengal Act III of 1899, Ss. 3, 320, 457. 

A Receiver is not an “owner” within the meaning 
of the term in the Calcutta Municipal Act. He is an 
officer of the court and manager of property on its be- 
half, and consequently cannot he made a party to any 
suit or proceeding without the leave of the court ap- 
pointing him. (1903) 7 CWN 706: 30 C 7-1 (723, 724) 

Possession of receiver appointed by Court— Offi- 
cer of Court. . . , 

Receiver’s possession is possession of the court and 
cannot be interfered with except with the leave of 

He can neither sue not be sued without the leave of 
the court. (1903) 7 Cal W N 390: 30 Cal 593 (o98) ; 
See also (1903) 30 Cal 696 (698). 

T . BffVC. 

Leave of the court must be obtained before a suit 
is brought against the receiver. il902) 6 C VV N 829 
(829): 29 Cal 509. 

Leave of Court when necessary. 

The party feeling aggrieved by the conduct of a 
Receiver may seek redress against the Receiver in the 
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very proceeding in which the Receiver was appointed 
or tile a separate suit with the leave of court without 
which the suit is liable to be dismissed. (1902) 26 M 
492(493) (DB). 

The Court is not bound nor is competent to it to 

add the Receiver as a party to a suit of its own mo- 
tion under S. 32. C. P. Code (1832), is without the 
leave of the Court which appointed him. (1901) 5 
CWN 27 (28) ; (L910) 14 CYVN G54 (656) (DB). 

1 .Suit by. 

A Receiver is entitled to bring a suit for recovery 

of rent which accrued due prior to his appointment. 
69 Ind Cas 853 : 1 Pat 255 : AIR (Vol 9) 1922 Pat 
430 (DB). 

Suit iu ejectment— By Receiver under authority 

of Court— Decree binding on the real party ascer- 
tioned. 

When a court appoints a Receiver in a suit and 
empowers him to sue in ejectment a person who is 
not a party to the suit, the necessary implication is 
that the Receiver as an official representative or 
trustee is to bring the suit for the benefit of the party 
who may ultimately appear to be entitled to the 
property and when the party entitled to the property 
has been ascertained the Receiver will be considered 
Receiver. Where the official representative of an 
estate sues to recover possession of an estate while 
the true owner of it is being ascertained by proceed- 
ings duly instituted in a court of law a decree passed 
in favour o( the official representative would be for 
the true owner when ascertained, though he was not 
a party to the suit and bind the other party to the 
decree. The same principle applits, if before the 
suit ends in a decree, the receiver’s office has come 
to an end ; and the party ascertained has a right to 
a step into the receiver’s place and to continue the 
proceeding. (1904) 6 Bom L R 995 (999, 1000) : 30 
Bom 250. 

Power to move for contempt. 

There is nothing to prevent the Receiver of a pro- 
perty appointed by the Court, from himself applying 
For taking proceedings against a party for contempt. 
(1901) 23 Cal 790 (793). 

16. Vesting of property. 

Possession of. 

When the Court has appointed a Receiver and the 
Receiver is in possession his possession is the posses- 
sion of the Court and the possession of the Court by 
its Receiver is the possession of all parties to the 
action according to their titles. The property passes 
into legal custody as the Receiver is in tne position 
of stake-holder and such custody is for the benefit of 
the true owner. 79 Ind Cas 520 : 39 C L J 40 : AIR 
(Vol 11) 1924 Cal 600 (DB). 

.Powers of. 

A Receiver may be appointed even where the pro- 
perty has not been attached. Where the appoint- 
ment of the Receiver is made in the form provided 
in the Code of Civil Procedure which expressly gives 
him full powers under the provisions of O. 40, Civil 
Procedure Code. 

Held, it must be taken that he had all the powers 
under O. 40, R. 1 (d), and where no powers were 
reserved he had all the powers of the owner with 
reference to the property, of which he is appointed 
Receiver. Receiver’s title to possession accrues on 
the date of his appointment. Appointment of the 
Receiver is complete on the entry of an order of 
appointment, although he may not be able to take 
actual possession of the property until the security is 
approved. 78 Ind Cas 811 : 7 N L J 16 : AIR (Vol 11) 
1924 Nag 130. 

___ ..Vesting of — Accretion, title to, prevails against 
all persons not claiming under prior title. 

As a general rule a receiver takes no title in pro- 
perty aoquired by the person formerly in possession. 


But a receiver is entitled to any accretion to the 
property vested in him upon general principles and 
the policy of the law by which a proprietor acquires 
a title to accessions to his property. Where a receiver 
has been appointed under S. 146, Cr. P. C., in respect 
of any property in dispute the Receiver is entitled 
unless some special circumstances is established not 
only to the subject-matter of the proceedings under 
S. 145, Cr. P. C., but also to the accreted land, and 
gives good title to a tenant under him. Such a title 
will prevail against a trespasser but not against a 
person, who established a title to the accreted land 
acquired prior to the vesting of the lands in the 
Receiver. (1910) 6 Ind Cas 177 (130) : 14 C W N 681 
(DB). 

17. Prosecution of — Sanction. 

Leave — Necessity — Offence in relation to pro- 
perty in his possession. 

Nowhere in the Code of Criminal Procedure is 
there any reference to leave of Court being required 
before prosecuting a receiver. A receiver is not 
referred to in S. 195 of that Code which requires 
fulfilment of its provisions in respect of prosecution 
of certain individuals. When a receiver commits an 
offence in relation to property in his possession, then 
he can be prosecuted without leave being obtained 
from the Court bv which he is appointed. ILR (1948) 
Mad 639 : 1943 M W N 57 : AIR (Vol 35) 1948 Mad 
318 : 61 L W 13 : (1943) 1 M L J 2 (DB). 

Criminal offence — Sanction of Court, whether 

necessary for prosecution. 

It is not a general rule of law that in all criminal 
proceedings, the leave of the Court is not necessary 
to prosecute, a receiver. 

Sanction is required to proceed against a Receiver 
for defamation when he acts for the protection of 
the estate in his hands, e.g., where the alleged act 
of defamation arises out of the matter for repairs to 
the estate and is based on a letter written with re- 
ference thereto. (L912) 13 Cr L J 489 : 13 Jnd Cas 
489 (DB) (Cal). 

RECIPROCAL CONTRACT. 

See Contract Act, Ss. 51 to 57. 

RECIPROCAL PROMISES. 

See Contract Act, S. 2. 

RECITALS. 

See (1) Deed. 

(2) Evidence Act, Ss. 32, 34-38, 61, 74 to 99. 

RECOGNISED AGENTS. 

See (1) Civil P. C., O. 3. 

(2) Contract Act. Ss. 182 to 233. 

(3) Principal and Agent. 

RECONVERSION. 

See Hindu Law. 

RECORD. 

See (1) Civil P. C., O. 13, Rr. 7 and 10. 

(2) Evidence Act, Ss. 35, 65, 32 and 144. 

RECORD, LOSS OF. 

See Criminal P. C., S. 423. 

RECORD OF CONFESSION. 

See Criminal P. C., Ss. 164 and 304, Evidence Act, 
Ss. 24 aud 27. 

RECORD OF DEPOSITIONS. 

See (1) Civil P. C., O. 18, Rr. 8. 13 and 14. 

(2) Criminal P. C.. Ss. 356, 357 and 362. 

RECORD OF EXAMINATION OF ACCUSED. 

See Criminal P. C., Ss. 342 and 364. 

RECORD OF RIGHTS. 

See also (I) Bengal Tenancy Act, Ss. 101 & 103-B. 

(2) C. P. Land Revenue Act, S. 82. 

(3) Custom (General). 

(4) Evidence Act, Ss. 35 and 101 to 104# 

(5) Landlord and Tenant. 
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(6) Local Tenancy Acts. 

(7) Mutation. 

1. Alterations in. 

2 . burden ot proof. 

See also N. 11. 

3. Civil suit. 

4. Conclusive proof. 

See also N. 8. 

5. Conflicting entries. 

6. Construction. 

7. Effect of entry. 

8. Evidentiary value. 

See also N. 4. 

9. Fraudulent entry. 

10. Mutation proceedings. 

See also Mutation. 

11. Presumption of correctness. 

12. Void entry. 

13. Wrong entry. 

See also N. 3. 


10 L L J G3 


COG 

29 P L 11 381 


1. Alterations in. 

Wrong entry corrected subsequent to suit- 

SSH- irong? AIR Vol 10?' 19*3 AU ^ 

!i!Rev C ele Records Entry of plaint^ 
proprietor of certain share Suit for profits 

all Faslis on basis of last -entry. on . n the revenue 
record e pJio7 to't he Yastj tut ion of thS 

3m » " “h. ..u 

and to give eitecc 10 w recorded propric- 

If, for instance, a J^/mahal during the 

n e io^nas share 

after the close of the fir y e tf tC t to the entries 

yearly Z&S % t°he 

said year in the revenue papers^ ^Vhen however^. Ms 

clear upon an alteration made in respect 

Revenue Court, that the , . was intended to 

of the extent of the plaint »«s share ^ wa$ 

beacorrection of a previous y ^ having occur red 

not passed upon any alleged « the Court 

during the years ^ ov ^ r f^ entry as it stood on the 
is bound to give effect to the entry^ s CJ) lQ22 

date of the institution of the suit. A t / 

All 102: 60 Ind Cas 12 d : 44 All 413 J 

( DB )» , . r 

2. Burden or proot. 

See also N# 11* 

—Where the entry in the Settlenwnl, 

against the plaintiff, the plaintiff ^ 1929 Ca i 

presumption of its correctness. A l . no q \y n 623 

385 : 120 Ind Cas 147 : 49 C L J 285 : 33 O w in o 

- — -There is a presumption of 2hts C to Vebu^wMch® 
to the entries in the record-of-nght , . g t fi e 

the onus lies heavily on the pa^Y . . . gv ^ Q2 8 Lah 
correctness of the entries. A‘ ft 


306 : HO Ind Cas 857 

! .\t is for the person who challci ges an entry in 

the record- of-rights to show that it is incorrect. 

When the record- of-rights has once been finally 
published, it cannot be attacked on the ground that 
certain procedure adopted by the revenue authorities 
in arriving at the final conclusion docs not support 
the entry as finally oublished. The party challenging 
the record must adduce in evidence, in order to rebut 
the presumption, matters other than what happened 
during the proceedings prior to the final Publication 
before the Revenue Officer. A l b ol 14) 1927 Cal 
268 : 100 In J Cas 7 : 31 C W N 19- (OR). 

When the entry in the Settlement records im- 
plies a permanent lease, the person contesting the 
permanent character or the lease must prove that it 
was merely an annual lease. A l R (\ ol 14; LJ-7 Nag 
147 : 100 Ina Cas 438 : 23 N L 1\ 16. 

Where the record- of- rights is in favour of one 

nartv it is for the other party to establish that it is 
wrong AIR (Vol 14) 1927 Pat 225 : 101 Ind Cas 119: 

8PLT 578 1DB). , t t t 

Where a party on whom the onus ot proot ot a 

| (v.i Tff SWB l & 

!„d Cas 495: 6 P L T 895 : 1925 P H C C LS5 iDB). 

Where it is contended that an entry in the 

record-of- rights is wrong, it lies on the party con- 
tending to prove that it is wrong and not on tho 
nnnosite party to prove that it is right. AM (\ ° 1( M^ 
1§§3 PC 217 : 82 Ind Cas 879 : 28 C W N 145: 1923 

MW N 702 : 33 M L T 408. 


To set aside the presumption arising from the re- 

cord-of-rights it is not sufficient to show that the 
entry is contrary to the general custom or law. T fho 
presumption arising from the entry in reCurd-of- rights, 
therefore, that the trees belong to the tenant, is not 

lord* \s°o wner^A he^imber* and \ he burden^ of pi oof is 

AIR (Vol 9) l»22P*497 : 69 

Ind Cas 868 : 1 Pat 363 : 3 P L T 818 (DR,. 

3. Civil suit. 

— p D arf(rom 0 the 0n Rengal Tenancy Act the person 
aggrieved by an entry in record- of-rights, and who 
haf failed to avail himself of the means given him to 
correct the wrong entry under that Act, cannot be 
j.i . r :.,u» lo bring an ordinary civil suit. Rut 

the power to bring an ordinary civil suit instead o£ 
availing oneself of the remedy given him in i Chap. 10 
of the Act would result in a declaration only. It will 

458: 31 CWN 499: 102 Ind Cas 1 13 (D B). 

No presumption under S. 50, 15.1. Act- f 

Where a suit was brought by certain raiyats f r 

the revenue Court or the special Judge or under 
Ch ^id Varbhe sl^can^be treated as an ordi 
““S Am (Vol id) 1927 P Cal 458: 31 CWN 499: 

— The C mallk ma'kbuza right is the creation of the 
settlement If the settlement officer gave that right 
to a certain person in respect of certain fields a civil 
Court cannot go behind the settlement award and 
p i fKaf there whs a mistake in the aw&rd and tho 
right should have been conferred to certain other 
gelds. The settlement entry recording a person as a 

malik makbuza proprietor in respect of certain lands 


G07 RECORD OF RIGHTS— 3. Civil suit 608 


is final and conclusive and one cannot go behind it 
or chall-tige it. AIR (V ol 14) 1927 Nag 496: 99 Iud 
Cas 1' >4 1 . 

\ co-sharer is estopped from claiming otherwise 

than as ihe record ot-rights shows. A lit (Vol 8) 1921 
Pat 3 41: 2 PL I 163. 

Entrv Suit to impeach. 

Suit can be maintained for declaration that plain- 
tiffs, who are recorded as tenure-holders Without 
fixity of rents, are raiyats with fixed rents and that 
the entry is wrong. (1910) 5 Ind Cas 266 (Cal). 

Su t for declaration that entry is wrong entry, 

barred by limitation — Suit for consequential relief 
Hi bai red. 

The lact that a claim for a declaration that an entry 
in (he Record of Rights is wrong is barred by limita- 
tion would not prevent the Court from determining 
that the entry is wrong it it is essential for the main 
or const qut ntial relief claimed. A claim is not neces- 
sarily barred by an entry in the Record of Rights 
which if produced in evidence and unrebutted would 
be fatal to the relief claimed. AIR (Vol 5' 191S Pat 
220: 46 Ind Cas 229. 

4. Conclusive proof. 

See al o N. 8. 

Khasra — Title, if can he based on. 

A khasra (plan) of land drawn and kept by the 
Municipality is not a conclusive evidence as to its 
contents and no tide can be based upon it. AIR 
(Vol 38) 1951 MB 114. 

Entries in — Value of— Santal Parganas. 

In the Santal Parganas the entries in the Record 
of Rights finally published do not merely carry a 
presumption < f correctness, but they are conclusive. 
AIR (Vol 34) 1947 Pat 471: 26 Pat 253 (DB). 

Peile’s Report. 

The statements in Sir James Pcile’s Report cannot 
be placed on a higher footing than evidence of tradi- 
tion with respect to the nature of tenancies in taluk- 
dars’ estates. In view of tbe fact that the Gujrat 
Talukdars’ Act was passed in 1888 about twenty 
years after Peile’s Report, the Report cannot be 
taken as conclusive in respect of matters expressly or 
impliedly, provided for by the Act. AIR (Vol 18) 
1931 B. m 167: 32 Bom LR 1679 (DB). 

1 he description in the Settlement Register that 

certain land is Mandai porarnboke is only some and 
no* conclusive evidence of the character of the land. 
AIR (Vol 18) 1931 Mad 213: 1930 MWN 515. 

Entries in — Conclusiveness of — Chota Nagpur 

Tenancy Act (Vl of 1908) - Mundari Khunt Katti- 
dari tenancy — Evidence to prove — Admissibility. 

Where the holding is not recorded as a Mundrai 
Khunt- Katti tenancy in the Record of Rights no evi- 
dence is admissible to prove such a tenancy in bar 
of execution of a decree for sale of that holding. 
AIR (Vol 18) 1931 Pat 136: 9 Pat 952 (DB). 

Where there has been a finally published record-of 

rights and no proceedings are taken to alter a wrong 
entry eilher before the revenue Court or before the 
special Judge or in any other way provided for in 
Chap. 10 of the Bengal Tenancy Act, the record-of- 
rights must be treated to be finally settled. AIR 
' (Vol 14) 1927 Cal 458: 31 CWN 499: 102 Ind Cas 
113 (DB). 

Thak maps. 

Thak maps are not conclusive and may be shown 
to be wrong. AIR (Vol 14) 1927 Cal 457: 100 Ind 
Cal 507 (DB). 

5. Conflicting entries. 

Where the revised record- of-rights is in conflict 

with the original record the presumption is that at 
some time between the two dates of final publication 
* the persons recorded in the original record lost their 
1 possession and that the persons whose names appear 
: in thd revised record obtained possession but that 


there is no presumption regarding the exact time at 
which this change in the state ol affairs took place. 
AIR (Vol 17) 1939 Pat 568 (DB). 

Mere product ion of contrary entries in an earlier 

record-of-ngtits which is practically the only evi- 
dence of the proprietor of land will not in law rebut 
the presumption arising out of the subsequent entry 
in record-of-righL. 1 18 bid Cas 316 : 10 P L T 569 : 
AIR (Vol 16; 1929 Pat 460 (FB). 

6. Construction. 

Entries — Meaning of “Taluqdari villages.” 

As regards the question whether the expression 
“taluqdari villages’’ comprises vill tges subsequently 
awarded by the settlement decree the best evidence 
is to be found in the settlement record of rights. 
7 O W N 1010 : AIR (Vol 17) 1930 Oudh 481 (DB). 
Jnngle plot. 

A iiiugle plot would ordinarily mean and include 
not only the standing trees, but also land on which 
the trees stand. The trees upon the land are part of 
the land; the right to cut them down and dispose of 
these trees is incidental to the proprietorship of land. 
AIR (Vol 17) 1930 Pat 533 'DB). 

Plots ‘comprised in khata No. 145 originally 

formed one holding with another khata No. 12. They 
were separated by partition and in survey entry, 
against plot No. 12 there was the entry that it was 
held at fixed rent. Against plot 145 there was the 
entry “kaimi” and the further entry that the rent 
was included with that of khata No. 12. 

Held, that khata No. 145 was “kaimi” in spite of 
the other entry that the rent was included with that 
of khata No. 12 and so rent with regard to it was 
liable to enhancement. 11 P L T 240 : AIR (Vol 17 ) 
1930 Pat 379 (DB). 

Bhaoli. 

The term “Bhaoli” means “produce rent” and in 
South Behar District it has been made strictly ap- 
plicable to the system under which the crop is valued 
or appraised before cutting and the landlord’s share 
is paid according to this appraisement and not actual 
results of cutting. 120 Ind Cas 46 : 11 P L T 228 : 
AIR (Vol 17) 1930 Pat 157 (DB). 

On the strength of mokurrari deeds certain lands 

were iecorded as waste lands in the record-of-rights 
but no mention was made of underground rights. 

Held, the underground rights still remained with 
the owners of the mokurrari deeds. 113 Ind Cas C03 : 
AIR (Vol 16) 1929 Pat 190 (DB). 

Right to erect dam. 

Where the right ol the residents of a village to 
erect dam across a river is entered in the record-of- 
rights but the entry does not specify the period for 
which the dam \va« to stand the entry is not thereby 
rendered as of no effect but simply means that the 
dam is to stand for a reasonable period i.e., to say 
till sufficient water has entered their reservoirs to 
enable them to irrigate the area specified. 118 Ind 
Cas 333 : 30 Cr L J 896 : AIR (Vol 16) 1929 Pat 180 
(DB). 

Pagoda porarnboke— No absolute exemption from 

revenue. 

Certain land was entered in the settlement register 
as porarnboke and was said in the remarks column to 
be pagoda porarnboke. It was claimed that the entry 
was sufficient proof to show an implied agreement by 
the Government to exempt the land from assessment 
for all time. 

Held, that porarnboke is land liable to revenue, 
but the right to levy assessment on it is given up by 
Government for certain reasons, but it does not 
follow that if those reasons cense to exist, the 
Government cannot levy assessment if it so chooses. 
The word “pagoda” is merely description of the 
porarnboke and it is not used to afford evidence of 
either a recognition of lost grant or a present engage- 
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meat on the part of Government. The entry there- 
fore does not prove an implied agreement on the 
part of Government so as to exempt the land from 
assessment for all time. 115 Ind Cas 49 : 52 Mad 25 : 
1928 M VV N 581 : 29 M L W 185 : A l R (Vol 15) 
1928 Mad 117G : 58 M L J 24 (DB). 

— Khata number always consists of one holding. 

It has been the practice and custom of Settlement 
Officers to show a separate tenancy for a holding 
under a single khata number. A khata number will 
never consist of more than one holding. 101 Ind Cas 
511 : 8 P L T 564 : AIR (Vol 14) 1927 Pat 207 (DR). 

Trees on tenant’s rent-free homestead land — 

Entry saying ; “Half share of tenant and half share 
of malik” — Landlord cannot claim falkar rent. 

Falkar rent was claimed in respect of rent-free 
homestead land of the defendants. Reliance was 
placed on an entry in the Record-of-Rights. The 
entry showed that there were a certain number of 
trees in the land and then the'ientry recorded as 
follows “Half share of the tenant and half share of 
the malik.” 

Held, that the entry merely recorded the fact that 
the landlord was entitled to half the share in the 
trees mentioned and that the tenant was entitled to 
the remaining half share in those trees. It did not 
purport to regulate the rights of the parties as to the 
fruits and it would be an extraordinary thing if the 
landlord were entitled to claim rent from the defen- 
dant’s rent-free land. The landlord was not entitled 
to claim falkar from the defendants. 86 Ind Cas 
1016 : AIR (Vol 12) 1925 Pat 753. 

—Entry as tenure holders does not indicate per- 
manency of teuure of fixity of rent. 78 Ind Cas 605 • 

3 Pat 120 : 1924 P H C C 1 : AIR (Vol 11) 1924 Pat 
443 (DB). 

In a suit for rent where the Khatian contained 

an entry as to rent as follows, “Every year the land 
which actually grows crop is measured. The tenant 
pays to the malik Rs. 3-5-6 Dhan and4 annas Moong, 
Laggi 9 feet 9 inches.” 

Held, the entry meant that the rent was payable 
at the rate of Rs. 3-5-6 per Bigha oftland grown with 
Dhan and 4 annas per bigha of the land grown with 
moong the actual quantity of land grown with Dhan 
and Moong being ascertained by measurement every 
year. AIR (Vol 9) 1922 Pat 481. 

Lagan abtak nahin Dia — Meaning. 

‘ The description "Lagan abtak nahin dia” in the 
settlement record may possibly denote that the lands 
may be “Belagan” i.e. rent free or “Kabillagan” i-e. 
capable of being assessed. AIR (Vol 3) 1916 Pat 312 : 
35 Ind Cas 588. 

Entry as “Bahissa Braber” — Meaning. 

Entry in Record of Rights to the elfect that a 
certain person and his two nephews are tenants 
'‘Bahissa Braber” means only that the first name is 
that of uncle and the next two are nephews and that 
there are two shares in the jote and not three. It 
does not mean that they are tenants-in-common or 
that they are equal sharers. (1910) 5 Ind Cas 291 
(DB) (Cal). 

7. Effect of entry. 

- Khasra — Entries in — Non-mention of land set 
apart as grave-yard — Effect of — Muslim commu- 
nity living in village since ancient times. 

The absence of an entry of a particular nature 
may or may not accord with actual facts, but, if a 
certain position is found to be established from the 
Surrounding circumstances of the case, a mere non- 
mention of it in the village records would not carry 
much weight. As the burying of the dead is an 
absolute necessity among the Muslim community, 
where such community had been living in the village 
since ancient times, one would rather presume that 

18F .Y.D./D.F. 30 
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it must have had some place within the village area 
set apart as a grave-yard than to conclude from the 
mere absence of an entry in the records that there 
was no land used as such in the village at all. A 1 R 
(Vol 36) 1949 All 493 : 1950 A L J 21 : 1949 A \V R 
490. 

No tacit recognition of rights — Adverse posses- 
sion. 

An entry in the record of rights that the land was 
subject to the rights of the plaintiff does not amount 
to a tacit recognition of the plaintiff’s rights on the 
part of the defendant. If the defendant was in 
adverse possession for over the statutory period his 
title is not prejudiced by any such entry. 16 C W N 
929, overruled. AIR (Vol 18) 1931 Cal 25 : 57 Cal 
796 (DB). 

Occupancy right. 

Where it is recorded in the Record-of-Righls that 
a certain person being an under-raiyat has a right of 
occupancy it must be presumed that that right of 
occupancy has been acquired by him under and by 
virtue of a custom. AIR (Vol 17) 1930 Cal 315 : 33 
C W N 1193 : 123 Ind Cas 266 (DB). 

Poramboke — No title conferred thereby. 

The mere registry of land in a village as a parti- 
cular kind of poramboke creates no vested right in 
the villagers to hold it as such against Government. 
Such registry implies no kind of dedication or trust 
or any recognition of a vested right or user. For, the 
classification of porambokes, including channel, in 
village registers, is merely by way of description and 
confers no title. AIR (Vol 17) 1930 Mad 621. 

No recognition of rights. 

An adverse entry in the Record-of-Rights, even if 
allowed to remain unchallenged, does not necessarily 
extinguish the right of the party against whom such 
entry has been made and a fortiori an order to alter 
the entry to the prejudice of the party without the 
actual alteration of the entry cannot by itself extin- 
guish the right unless the other party can prove 
adverse possession for the statutory period or some 
similar reason in support of his plea of such extinc- 
\lon. AIR (Vol 15) 1928 Lah 516 : 9 Lah 428 : 119 
Ind Cas 258 (DB). 

.An entry in the Record-of-Rights in favour ot 

a person other than the person in actual possession 
before such entry does not in itself constitute dispos- 
session of the occupant although it may be evidence 
ot actual possession at that time. AIR (Vol 15) 1928 
Pat 653 : 110 Ind Cas 623 (DB). 

An entry in the record-of-rights operates in the 

same way between landlord and tenant as between 
landlords of the same or neighbouring estates and 
between tenant and tenant. AIR (Vol 13) 1926 Cal 
802 : 30 C W N 689 : 96 Ind Cas 959 (DB). 

An entry in the record-of-rights merely raises 

a presumption of correctness, and is not a starting 
nnint for the computation of the period of limitation. 
AIR (Vol 9) 1922 Cal 251 : 35 C L J 19 : 25 C VV N 
1022 : 63 Ind Cas 954 (DB). 

Th e effect of the publication of the record-of- 

rights is not to sweep away all previous decisions bet- 
ween the parties. Such a consequence would not 
followed even if the entry in the record-of-rights 
has the effect of a decision in a suit between the 
Dirties Hence where a decision operates as res jucii- 
cata its efiect is not destroyed by the subsequent 
nublication of the record-of-rights. AIR (Vol 8) 1921 
Cal 761 : 35 C L J 200 : 60 Ind Cas 389 (DB). 

8. Evidentiary value. 

See also N. 4 

Entry as to custom— Value— Absence of entry 

in subsequent records— Effect of. . , f 

An entry in a wajib-ul-arz is good evidence ot 
custom and the absence of any entry of such custom 
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in the subsequent records of rights does not raise any 
nresumption that the custom has ceased to exist, nor 
is it any evidence to that effect. AIR (Vol 34) 1947 

Pesh 51. ^ 

The record-of-right is a very valuable piece of 

evidence which raises the presumption of correcteness 
of entries therein. If it happens to be m favour ot 
one party rather than another the Magistrate can 
treat it as reliable evidence in possession proceed- 
ings. AIR (Vol 18) 1931 Cal 5 : 34 C W N 957 (DB). 

The entries in the record-of-rights are not the 

foundations of the title but are mere items of evi- 
dence to be adduced by a vendee to prove the sale. 
\1R (Vol 17) 1930 P C 91 : 1930 A L J 292 : 32 Bom 
T R 380 : 31 P L R 145: 31 M L W 321: 11 Lah 199 : 
57 I A 86 : 51 C L J 518 : 122 Ind Cas 316. 

.Entry in the record-of-rights raises a prima 

facie presumption of possession in ^vour of party in 
whose name such entry is made. AIR (Yol 1 < ) lyoU 

All 341 (DB). 

lnam proceedings. 4I . . c 

The inam proceedings constitute a great act ot 
state” and great weight ought ordinarily to be 
attached to the enquiries and- reports of the Inam 
Commissioner. 1930 M W N 945 (DB). 

] n the absence of any evidence to the contrary 

an entry in Record-of-Rights must be taken as suffi- 
r'ifnt evidence as regards particular succession and 

title! AIR (Vol 17) 1930 Oudh 310 : 7 O W N 504. 

Entry of a custom in the Record-of- Rights is 

prima facie evidence of the existence of the custom 
and omission of the mention of such custom in, subse- 
ouent Record-of-Rights is no evidence of the disuse 
of it. (1929) 118 Ind Cas 150 (All). 

entry in a Botkhat is presumptive evidence of 

title and possession in favour of the Person i whose 
name appears in it. AIR (Vol 16) 1929 Bom 333 : 31 
Bom L R 628 : 119 Ind Cas 786 (DB). 

The presumption arising from the entry in the 

record-of-rights is a very important piece of evidence 
and is conclusive until it is rebutted by evidence. 

AIR (Vol 14) 1927 Cal 933 : 31 C W N 448 : 102 

Ind Cas 398 (DB). „ ^ , , , , 

Where the plaintiffs who were tenure-holders 

under the defendants, sued to recover possession of 

what they alleged formed part of their tenure under 

the defendants and of which thev alleged they 

had been dispossessed by the defendants -the pre- 

sumotion raised in favour of defendant by therecord- 

of-Tights was held to be very slight and sufficiently 

rebutted by the rent decrees obtained by plaintiff 

against another person as their tenant. 

Held that the presumption raised by the record- 
of-rights is very slight and it was sufficiently rebutted 
by the rent decrees obtained by plaintiffs against A. 
(1925) 91 Ind Cas 608 (Cal). 

Although entries in the record of rights which 

were prepared in the Basti and Gorakhpur settle- 
ments in the year 1885 have a peculiar weight, the 
Full Bench decision does not lay down that such an 
^ntrv is conclusive proof. Where there was no record 
of custom in the wajib-ul-arzes of 1833 and 1860 and 
it was proved to the satisfaction of the Court that 
in both those years the village was in the posses- 
sion of a single proprietor. 

Held, that there was evidence on the record which 
overturned the presumption founded upon i the entry 
in the record-of-rights for the year 1885. AIR 
(Vol 11) 1924 All 449 : 46 All 35 : 78 Ind Cas 519 

(DB). 

Important evidence but rebuttable. 

With the presumption of correctness which attaches 
to record-of-rights by law it is undoubtedly a most 
important piece of evidence. The entries in it may 
be rebutted by subsequent decrees of the Civil Court 
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and the delivery of possession that followed them. 
A I R (Vol 11) 1924 Pat 765 : 5 P L T 535 : 1924 

P H C C 244. 

An entry in Khewat is prima facie evidence of 

title which may be rebutted by showing that there 
is no likelihood of there being any title. AIR (Vol 
1922 Oudh 140 : 69 Ind Cas 821. 

9- Fraudulent entry. 

Mortgagee in possession. 

A mortgagee in possession cannot, by getting him- 
self recorded in the revenue paper as ow *?er, de teat 

the right of the mortgagor to redeem. (1929) 120 Ind 
Cas 789 (Lah). 

Where it is found that certain properties forming 

the subject-matter in dispute in a suit were entered 
in the record-of-rights in the name of certain persons, 
fraudulently and as a result of conspiracy to deprive 
the person entitled to it, the Court can fShore the 
entry in record-of-rights. AIR (Vol 16) 1929 Pat 559: 
119 Ind Cas 881 (DB). 

10. Mutation proceedings. 

See also Mutation. 

Mutation — Sale deed by widow of one of co- 
sharers, of certain plots in possession of mortgagees 
from other co-sharers— No mention of mortgages to 

deed — Deed, held not effective. 

When the widow of one of the co-sharers executes 
a sale deed in respect of certain plots in the posses- 
sion of the mortgagees, from other co-sharers, which, 
made no mention of the mortgages, the sale-deed is 
ineffective. The name of the transferee cannot be 
recorded in the place of that of the widow. (194o) 
11 BR 161 (Rev.). 

Not judicial. 

Proceedings for mutation of names are not judicial 
proceedings in which the title to and the proprie- 
tary rights in immovable property are determined, 
but are more in the nature of fiscal inquiries insti- 
tuted in the interest of the State, and the entry in 
the record-of-rights by itself would not vest the 
property in the person in whose favour it is made. 
AIR (Vol 15) 1928 Bom 269 : 30 Bom LR 720 : 113 
Ind Cas 523 (DB). 

Inference of assertion of hostile title. 

Although an order made in mutation proceedings 
may not per se create any title, hut if accompanied 
or followed by overt acts of possession such an order 
might give rise to an adverse inference of an asser- 
tion of a hostile title. AIR (Vol 15) 1928 Nag ~o2 1 
109 Ind Cas 522. 

. Not judicial. 

An adverse entry in the revenue papers does not 
debar a plaintiff from raising the question as to the 
ownership and title to specific plots of land within 
a mahal by a civil suit, as the mutation proceeding 
in the revenue Court are not judicial proceedings 
in which the title to and the proprietary rights in 
immovable property are determined. AIR (Vol W 
1927 All 784 : 8 LRA Rev 45 : 100 Ind Cas 687 (DB)- 

Purchaser relying on entries. . 

Where the revenue entries show a person as tn© 
sole proprietor of certain land and there are n 
other circumstances leading the purchasers ot 
land from the proprietor to go behind the revenue re- 
cords and make any further enquiry the vendees are 
fully protected by the principle underlying 
AIR (Vol 14) 1927 Lah 666 : 103 Ind Cas 4o (D15). 

Not judicial. _ _ 

Proceedings for the mutation of names are not 
judicial proceedings, in Which the tide to and the 
proprietary rights in immovable property 
mined. They are much more m the nature ot I bscu 
inquiries instituted in the interest ■ °f the Si tate tor 
the purpose of ascertaining which of the ' sever ® 1 
claimants for the occupation of certain denomina- 
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tions of immovable property may be put into occupa- 
tion of it with greater confidence that the revenue 
for it will be paid. AIR (Vol 14) 1927 Nag 406 : 99 
Ind Cas 1041. 

— Purchaier relying on entries. 

Mutation of names by itself creates no proprie- 
tary title. Mutation is merely a statement of the 
facts which existed as to the possession of the pro- 
perty. Consequently it follows that neither the 
mutation entry nor the entry in the record-of-rights 
can supply the place of a title-deed, and a purchaser 
who acts upon such au entry as evidence «f title 
and seeks the benelt of S. 41, T. P. Act does so at 
his risk; and it enhances the burden of proof which 
law lays on him to prove that he acted in good 
faith. AIR (Vol 14) 1927 Nag 41 : 97 Ind Cas 988. 

—Not judicial — Only fiscal enquiries. 

Mutation proceedings are not judicial proceedings 
in which the title to and the proprietary rights in 
immovable property are determined. They are much 
more in the nature of fiscal inquiries instituted in 
the interests of the State for the purpose of ascer- 
taining which of the several claimants for the oc- 
cupation of certain denominations of immovable 
property may be put into occupation of it with 
greater confidence that the revenue for it will be 
paid. 

Orders in mutation proceedings are not evidence 
that the successful applicant was in possession as 
sole legal owner in a proprietary sense, to the exclu- 
sion, for example, of all claims of the other members 
of the family as co-owners or for maintenance or 
otherwise, as revenue authorities have no jurisdiction 
to pronounce upon the validity of such a claim. AIR 
(Vol 13) 1926 P C 100 : 51 MLJ 836 : 1 Luck 389 : 29 
OC 316: 53 I A 220 : 48 All 529 : 25 ALJ 25: 28 Bom 
LR 1409: 44 CLJ 330 : 25 MLW 1 : 3 OWN 623 : 
1926 MWN 716: 13 MLT 81: 98 Ind Cas 1013. 

• No evidence of title. 

It is a common practice for the Revenue Autho- 
rities to effect mutation in disputed cases in favour 
of the party in possession without attempting to 
decide except, perhaps, in a summarry way, the dis- 
puted question of title. Therefore, as regards muta- 
tion, the Civil Courts have to come te an independent 
finding in such cases and cannot bas® their decision 
merely on an opinion formed by the Revenue Autho- 
rities. AIR (Vol 8) 1921 Lah 344 : 60 Ind Cas 456. 

11. Presumption of correctness. 

(a) General. 

(b) Rebuttal — Onus. 

See alio N. 2. 

(c) Rebuttal— Essentials. 

(d) Rebuttal — Duty of Court. 

(a) General. 

Entries in — Presumption of correctness — If re- 
buttable. 

Entries in a survey record or Khewat raise a 
presumption of correctness but it may be rebutted. 
There is, therefore, no special sanctity attached to 
those entries. AIR (Vol 36) 1949 H. P. 11. 

Entry in — Value of — Erroneous foundation. 

The presumption of correctness of an entry in the 
settlement khatian is rebuttable, and the presump- 
tion cannot be maintained if it appears that the 
foundation for the entry is erroneous or non-exis- 
tent in law. (1947) 82 C L J 183. 

—-—Entry in — Value of — If creates or extinguishes 
right* in land, 

It is well-settled that an entry in the record ot 
rights describing a tenant a “istumurari darpatta- 
dar” cannot by itself create or extinguish any right; 
it merely raises a presumption of accuracy which can 
be rebutted. The entry cannot be taken as depriv- 
ing the rights of the occupier especially when the 


occupant is an agricultural tenant. (1947) 13 Cut LT 
66: 29 PLT 81 (DB). 

Presumption of correctness. 

The fact that in the Record of rights an entry is 
made deciding the claim in a certain way, is not to 
be regarded as a tacit recognition of its correctness on 
the part of the person whose claim has been over- 
ruled. 15 1C 64, Diss. from. AIR (Vol 18)1931 Cal 25: 
57 Cal 790 (DB). 

Old record no evidence of possession. 

The presumption of correctness, which attaches 
to the finally published Record-of-Rights, relates 
only to possession at th® time when the record is 
prepared; and, even if such presumption can be made 
in a criminal trial, it is clear that where there has 
been an interval of ten or 12 years between the 
preparation of the record and the occurrence of an 
offence in respect of dispute arising over possession 
of land, any presumption arising from th® record is 
obviously of tne weakest possible description. Indeed 
the probative value is practically nil since all sorts 
of changes may obviously take place in the course 
of 10 or 12 years. AIR (Vol 17) 1930 Cal 134: 34 
CWN 170: 1930 Cr C 134 (DB). 

Although an entry in the Settlement Records is 

to be presumed to be correct, it is liable to be re- 
butted. AIR (Vol 15) 1928 Nag 329: 114 Ind Cas 454. 

All entries in the Record-of-Rights including the 

entries made in accordance with the provisions of 
S. 53 of the U. P. Land Revenue Act must be pre- 
sumed to be true until the contrary is proved. AIR 

(Vol 14) 1917 AU 212: 8 LRA Rev 67 : 99 Ind Cas 531. 

• 

An entry in record-of-rights must be presumed to 

be correct unless the contrary is proved, but when 
the matter is investigated by the Civil Court, and 
the parties adduce their evidence on the point in 
controversy, the entry lose* its weight when the evi- 
dence discloses no foundation for it. AIR (Vol 14) 
1927 Cal 210: 31 CWN 133: 100 Ind Cas 433 (DB). 

A preiumption of correctness attaches to the en- 
tries in the record of rights. A I R (Vol 14) 1927 Pat 
353 : 3 PLT 669 : 106 Ind Cas 298 (DB). 

Entries in the record-of-rights that lands are 

Zerait qaimi or Zerait dakhilkar or Zerait Gair 
dakhilkar shall be presumed to b® correct until con- 
trary is proved, by th® tenants. Zerait G*ir dakhil- 
kar means non-occupancy tenant*. AIR (Vol 12) 1925 
Pat 241- 6 PLT 240: 1924 PHCC 337: 4 Pat 89: 
84 Ind Cas 305 ODB). 

The presumption in favour of survey record-of- 

richts cannot be displaced by Batwara or irrigation 
maps. AIR (Vol 10) 1923 Pat 37 (DB). 

Entry in— Presumption *s to correctness — Evi- 
dence— Duty of Court. 

An entry in the Record of Rights is presumed to 
be correct so long as it is not rebutted by sufficient 
evidence. AIR (Vol 7) 1920 Pat 129: 1 Pat LT 221: 
(1920) Pat HCC 177: 56 Ind Ca* 417. 

Entry in — Value of. 

An entry in the Record of Rights in Berar though 
not supported by a statutory presumption as in the 
C P does rai*e a presumption ot correctness. (1918) 
45 Ind Cas 217 (Nag). 

The proceedings of the Revenue Officer in the 

matter of a record made under Section 103 amounted 
to a “record of rights” within the meaning of 
Chapter X of the Bengal Tenancy Act. 

Section 103B provides that a certificate signed by 
the Revenue officer, stating that a record of right has 
been finally published under this chapter, shall be 
conclusive evidence of such publication, and every 
entry in a record of rights so “published should be 
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presumed to be correct until the contrary is proved. 
(1905) 32 C 518 (526): 9 CWN 504: 1 CLJ 239. 

(b) Rebuttal— Onus. 

See also N. 2. 

.Entry in — Presumption as to correctness. 


An entry in the survey record ot rights must be 
presumed to be correct. H that entry shows that 
the defendants are in possession of a tenure which 
is non-resumable, the Onus is on the plaintiff to show 
that that entry is incorrect. AIR (Vol 33) 1946 Pat 
313: 12 BR 446: 1946 PWN 262: 27 PLT 259: 223 
Ind Cas 615 (DB). 

Difference between entries under the Estate 


rights is correct. AIR (Vol 10) 1923 Pat 340: 1923 
PHCC 122: 1 Pat LR 99: 71 Ind Cas 1022 (DB). 

Entry in — Presumption as to correctness — Suit 

for declaration of right — Onus of proof. 

In a suit by plaintiffs for declaration of their right 
to lands as khudkasht, the record of rights showed 
an entry that the lands were Khudkasht. 

Held, that the onus was on defendant to show that 
the entry was wrong. AIR (Vol 6) 1919 Cal 317: 23 
CWN 304: 51 Ind Cas 115. 

• (c) Rebuttal — Essentials. 

-The statutory presumption of correctness of the 

* . r i r • _i . . 


Partition Act and the B.T. Act. 

The difference between the two records, the one 
prepared under the Estates Partition Act, and the 
other under the Bengal Tenancy Act, is this that, 
while the latter records the status of the landlord 
and tenant, the former records the status of a pro- 
prietor and the other persons, who need not neces- 
sarily be landlords or tenants. In the Bengal Tenancy 
Act Records, the rent stated by the landlord and 
that stated by the tenant and as attested by the 
Survey Settlement Officer is recorded. In the record- 
of-rights prepared under Chapter VI of the Estates 
Partition Act, in addition to the above, the assets of 
all other lands are recorded. The record-of-rights 
prepared under Chapter VI of the Estates Partition 
Act raises a presumption in favour of its accuracy in 
the same way as the record-of-rights prepared under 
the Bengal Tenancy Act, and every presumption as 
to its having been carried out according to the rules 
and of its having been duly published will arise in 
its favour. The .record-of-rights raises a strong but 
rebuttable presumption that the rent payable by the 
tenants to the recorded proprietor with respect to the 
land in question must be that entered in the batwara 

Where the plaintiff’s landlords had got in their 
favour the presumption of the entries in the batwara 
papers as to the rate of rent payable by the defend- 
ants to them and also the presumption ol the Survey 
record-of-rights ot their liability to pay rent. 

Held, that it is open to the defendants to rebut 
that presumption or they must pay a fair and equit- 
able rent for the use and occupation of the lands 
under the plaintiffs who are the recorded proprie- 
tors and are liable to pay revenue to the Government. 
Where the Survey record-of-rights has determined a 
certain rate of rent with respect to a part of the land 
in dispute and in the vicinity, the defendants no 
doubt, can succeed if they are in a position to show 
that they are not liable to pay, under any express 
provision of law, any rent in excess of the propor- 
tionate revenue upon these lands, but m case of 
failure to do so, they must accept the entries in 
record-of-right. AIR (Vol 10) 1923 Pat 391: 71 Ind 

__Under the general law the landlord is entitled to 
claim rent from every one shown to hold land within 
the ambit of his zamindari. That is the general law 
and if any one relies upon any exception to the 
general law it is for him to prove that he comes 
within the exception. To that extent there is a con- 
flict between the record-of-rights and the general 
law. But the case of an occupancy tenant is entirely 
different. Their is no denial of the right of the land- 
lord to recover rent from the tenant and there is no 
conflict whatever between the record-of-rights and 
the case that he. the tenant has an occupancy hold- 
ing within the ambit of his zamindan. 1 he decision 
of the Judicial Committee in AIR 1922 P. C. 272. 2 
Pat- 38 does not support the extreme proposition 
that although the record-of-rights is in favour of the 
tenant, it is still necessary for the tenant to establish 
by clear evidence that the entry in the record-of- 
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entries made in the Record-of-Rignts prevails even 
when both parties to a litigation allege that the en- 
tries are incorrect. AIR (Vol 17) 1930 Pat 48o : 123 
Ind Cas 615 (DB). 

Presumption of its correctness can be rebutted 


by producing evidence even subsequent to it, AIR 
(Vol 15) 1928 Pat 209: 9 P L T 317: 106 Ind Cas 272. 
(DB). . , 

The presumption arising from any entry in the 

record-of-rights that the lands are not rent lree 
lands, but are liable to pay rent is rebutted when 
there is no proof that rent was ever paid. AIK 
(Vol 14) 1927 Cal 189 : 98 Ind Cas 85 (DB). 

If in fact the plaintiffs were rafa-tankidars at 

the time of the Provincial Settlement, there is no 
procedure by which they become tankidars at the 
time of the Revision of Settlement. The Provincial 
Settlement Records must be considered to be ot very 
high value in determining the status of tenants and 
is sufficient to rebut the presumption of correctness 
that must attach to the Revisional Settlement Re- 
cords where it is conceded that there is no evidence 
in the case on the point. AIR (Vol 9) 1922 Pat 548: 

1 Pat 167 : 5 P L T 140 : 75 Ind Cas 427 (DB). 

In determining whether the presumption has 

been rebutted, evidence of facts both documentary 
and oral of the date prior to that of the publication 
of the record is admissible and should be weighed. 
A I R (Vol 8) 1921 Pat 277 : 2 P L T 133 : 61 Ind 

Cas 78 (DB). 

A circumstance relied upon as negativing the 

presumption of correctness of record-of-rights must 
not only be inconsistent with the Record but it must 
be incapable of explanation on any other hypothesis 
than that of the record-of-rights is wrong. (1920) 60 
Ind Cas 482 (Pat). 

Entries in — Presumption as to correctness of 

— Rebuttal. 

Where both the parties to a suit repudiate an en- 
try in the Record of Rights, the presumption as to its 
correctness is rebutted. AIR (Vol 6) 1919 Cal 311: 51 
Ind Cas 50. 

Entry — Presumption as to correctness. 

There is a presumption of correctness attached to 
an entry in a Record of Rights, to rebut which, 
strong evidence to the contrary will be necessary* 
AIR (Vol 4) 1917 Pat 258 : 39 Ind Cas 561. 

(d) Rebuttal — Duty of Court. 

It is for the Court of fact to say whether the evi- 
dence as furnished by the batwara proceedings is 
so valuable as to rebut the Presumption ot the cor- 
rectness of the record-of-rights. AIR (Vol 3) l y - 1 
275 : 1921 P H C C 343 : 63 Ind Cas 226 (DB). 

Entry in — Presumption as to correctness of. 

An entry in a Record of Rights raises only a pre- 
sumption, but where evidence islet ,n *? tJ ™ 

presumption the judgment must show tha t t he re- 
butting evidence has been carefully considered and 
that the Court has come to a conclusion whether or 
not the evidence has rebutted the presumption. It 
nothing to that effect appears in the judgment, the 
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suit should be remanded. AIR (Vol 5) 1918 Pat 268 : 
4 Pat L W 448 : 45 Ind Cas 916. 

12. Void Entry. 

•There was an entrv in the rccord-of-righls to 
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Act (2 of 


tuero was an entry in \i\v iw 

the effect that under-raiyats defendants had acquired 
occupancy right. The kabuliyat did not contain any 
clause entitling the plaintiff to eject the defendants 
but contained a term that it was a san bason kabuli- 
yat, i. e., it was a tenancy from year to year : 

Held, that if the kabuliyat was treated as creating 
a -permanent lease, it must l>e regarded as void since 
it would offend against S. 85 ol the Bengal Tenancy 
Act. On the other hand, if it was treated as a year to 
year lease it did not protect the defendants, from 
ejectment upon notice under S. 49. In either view ol 
its terms, therefore, the kabuliyat could not create a 
right of occupancy in the under-raiyats; and hence 
the record-of- rights based on it was not correct. AIR 
(Vol 16) 1929 Cal 450 : 49 C L J 352. 

-Entry based on special oath. 

y 1 ... i 


ry *-* i* 

• > i O . 
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Eiiury naseu on special uuiu. 

Where an entry in the record-of-rights regarding 
the interest of the defendant tenant in certain trees 
was based on a special oath taken by the defendants 
by which the plaintiff’s gomastha agreed to be bound 
at the time of the preparation of the Record. 

Held, there were sufficient materials before the 
Court in support of plaintiff's case that there was no 
foundation at all for the entry in the record-of-rignts 
especially when the gomastha had no authority f rom 
his master to consent to his master’s title being bar- 
tered away in this manner. AIR (Vol 12) 1925 Pat 
498 : 3 Pat L R 87 : 87 lnd Cas 741. 

Mistake of Revenue Officer. 


ivimaKc or nevenue 

The mistake of a Revenue Assistant in his report 
regarding mutation of certain lands cannot affect the 
nature of tenure under which they are held. Au\ 
(Vol 8) 1921 Lah 294 : 3 L L J 516 (DB). 

13. Wrong entry. 

See also N 3. 

Predecessors-in-title of defendants instituted a 

suit for the recovery of the land comprising an area ot 

25 bighas 13 biswas 13 biswansis and asked that cer 
tain lands be decreed to them by way of maintenance 
so that they might cultivate them and that they would 
pay rent therefor like tenants and would manage to 
support themselves by those means, rhe plaintiff s 
predecessors-in-interest agreed to this with the re- 
sult that a decree was passed. 

Held, that the decree cannot be construed to have 
conferred under-proprietary tenure on the defen- 
dant’s predecessors, and if that was the 
tation of the decree, the entries made in the paper* 

of the first and the subsequent settlements as regards 
the nature of the tenure being ““^r-Kgrietwy 
were of no consequence. AIR (Vol 12) !9-o Cud 

751 : 88 lnd Cas 53. 

RECORDS _ i in 18 Rr 

See (1) Civil P. C., O. 13, Rr. 7 and 10, O. 18, Rr. 

8, 13 and 14. , 

(2) Criminal P. C„ Ss. 342 364 and 42o. 

(3) Evidence Act, Ss. 3 d, 65, 32 and 144. 

RECORD, TRANSLATION OF 
See Criminal P. C-, S. 218. 

RECTIFICATION 
See (1) Deed. _ 

(2) Specific Relief Act, Ss. 31 to 33. 

RECURRING RIGHT . A ... 

See Limitation Act, S. 23 and Art. 13 1. 

REDEMPTION 

See (l) Civil P. C., O. 34. 

(2) Limitation Act, Art. 132. 

[!) Tr°ansfe?of Property Act, Ss. 60 and 91. 


REDEMPTION OF MORTGAGES ACT 
See Punjab Redemption of Mortgage; 

1913). 

RE-ENTRY 

See (1) Landlord and l'enant. 

(2) T. P. Act, S. 111. 

REFERENCE 

See (l) Civil P. C.,S. 113,0.46. 

(2) Criminal P. C., Ss. 3i4, 

139. 

(3) Income-tax Act. S. 66. 

(4) Stamp Act, Ss. 57 and 60. 

REFORMATORY SCHOOLS ACT (S of 1897) 

Intention of Act. , i . . 

The sending of first youthful offenders, whose an- 
tecedents are not shown to be bad to ordinary ,a V 
has the effect of making them hardened cununals 
after they are discharged from such jails. 1 heir as- 
sociation with all classes of offenders has a vei > un- 
healthy influence on them. It is the du > o the 
Magistrate to take into consideration all such ^ uth r ’ 
when deciding the question of sentence. here ,ue 
other suitable forms ot nunishment provided by the 
law. The provisions of Reformatory Schools Act are 
intended for cases of youthful offenders. AIR (V ol 19 
1926 Lah 611 : 27 Cr L J 934 : 96 Ind Cas 390. 

S 4 

s 4— ‘Youthful offender’— Boy of 16. 

The order for detention in a Reformatory Schoo 
can only be made in the case of a youthful offender 
and under S. 4 of the Reformatory Schools Act. A hoy 
ceases to be techically a youthful offender at the age 
of 15; therefore it is illegal tc .order detention o a 
boy of 18. AIR (Vol 11) 1924 Rang 16 : 2 Bin L f M ■ 
24 Cr L J 918 ; 75 lnd Cas 294. 

S. 8. 

Section 8 does not enact that a Magistrate cannot 
try a juvenile offender. It says that certain Magistra- 
tes wlio are not specially empowered may not exer- 
cise the power of sending a I uvemle offender to a Re- 
formatory School. Similarly S. 29-B. Criminal P. C 
was not intended to take away the jurisdiction already 
conferred on Magistrates under S. 28 and Cob 8, 
Sch. 2, Criminal P. C. It was intended to extend to 

certain Magistrates the power to try juvende offenders 

for certain offences which would otherwise have been 
triable exclusively by the Court of Session. MR (Vol 
081 1Q86 All 675 • 1936 A L J 95/ : 37 Cr L J 1U/D . 
1936 A W R 735 : I L R (1937) All 101 : 165 Ind Cas 

^S. 8 -Revision-Powers of High Court. 

Section 439, sub-s. (1) gives the High Court the 
necessary power to pass an order under sub-s. (Z) ot 
S. 8, Reformatory Schools Act, of detaining a boy 
accused in Reformatory, not only on appeal but also 

?n revision. A 1 R (Vol 15) 1928 Bom 348 : 30 Bon 
L R 952 : 29 Cr L J 1016 : 11 A 1 Cr R 308 . 112 lna 

Cas 344 (DB). . 

_ _Ss. 8, 10— Detention for five years. 

Order of detaining a boy of thirteen years in a Re- 
formatory School for five years or until he attains the 
age of eighteen years is bad. The pe nod 
should be a definite period. (1913) lo Bom L R 306 : 
14 Cr L J 256 : 19 Ind Cas 512 (DB). 

S. 8-Scope— Fine or detention for default. 

A boy under 12 years was convicted for stabbing a 
companion with a knife and was sentenced to pay a 
fine P of Rs. 100 or in default of payment to go to the 
Reformatory School for three years. 1 he order was 
illegal. Under S. 8 before such an order is passed the 
offender must have been sentenced to in ]P riso,, ' ne ‘^ 
or transportation and not to mere fine. (1911) 4 bur 
L T 69 : 12 Cr L I 244 : 10 Ind Cas 7 <3. 

Ss. 8, 9, 10— Detention order invalid— Procedure 

in High Court. 
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An order under the Act cannot be made in respect 
of a youthful offender unless and until a definite sen- 
tence of imprisonment is passed. In absence of such 
sentence of imprisonment an order for detention in 
the Reformatory School is invalid and must be set 
aside. 

A High Court should not in such a case pass a defi- 
nite sentence of imprisonment to legalize the pro- 
ceedings where the Magistrate would not pass a sen- 
tence of imprisonment. 34 P R 1910 Cr: 12 Cr L J 56: 
8 Ind Cas 1166. 

Ss. 8. 9, 11, 13, 16— Youthful offenders — Periods 


of detention allowable under the Act. 

A District Magistrate sentenced a youthful offender 
to six months imprisonment, and directed that in lieu 
of undergoing that sentence he should be detained 
in a reformatory school for five years, unless he 
should attain the age of eighteen years at an earlier 
date : 

Held, that the order was wrong, as the exact period 
of detention was not fixed. He should have fixed the 
exact age of the boy. In some cases, this may not be 
necessary, e.g., if the youthful offender is not over 
fifteen, a period of three years may be rightly fixed. 
The effect of the notification of the Government re- 
gulating the periods of detention of youthful offen- 
ders in reformatory schools in the Madras Presidency 
is to fix a minimum of five years where such a period 
is possible, namely, in all cases where the offender is 
not over thirteen at the time of conviction. (1900) 24 
M 13 (16) (DB). 


S. 8 (1) — Applicability. 

Before any steps can be taken under S. 8 (1), con- 
viction and sentence should have been recorded, 
allowing the accused an opportunity of appealing. An 
appeal does not lie where tnere is no order of convic- 
tion. A I R (Vol 21) 1934 Pesh 29 (2) : 36 P L R 79 : 
149 Ind Cas 1128. 

S. 9. 

— — *8- 9 — Youthful offender — Sentence — Commuta- 
tion. 

The Magistrate should in the first instance sen- 
tence the accused to a term of imprisonment or 
transportation, which he may then commute into 
one of detention in a reformatory school for such 
period as the law prescribes. An order for the deten- 
tion of a youthful offender in a reformatory school 
when no sentence of imprisonment or of transporta- 
tion has been passed is bad in law. (1901) 5CWN 

210 (211) (DB). 

-S. 9 (2)— Second class Magistrate— To whom he 

may refer a case which he cannot try. 

A second class Magistrate not empowered to act 
under S. 8 of the Act must refer the case to the Dt. 
Magistrate after convicting the accused and not to 
the joint Magistrate to whom he. may be immediately 
subordinate. AIR (Vol 2) 1915 Mad 841: 16 Cr L J 32: 
26 Ind Cas 336. 

S. 11. 

S. 11 — Procedure. 

S. 11 requires that an enquiry as to age should be 
held before sending a youthful offender to a Refor- 
matory School. There must be a clear finding as to 
age. 

The period of detention in the Reformatory School 
must also be fixed. 

The Court must find that the youthful offender to 
be sent to the Reformatory School is a fit and proper 
person to be an inmate of such a School. 86 Ind Cas 
708 : 20 Cr L J 852 : 3 Rang 218 : AIR (Vol 12) 1925 
Rang 302. 

S. 16. 

S. 16 — Scope. 

Section 16 does not prevent interference by the 
Sessions Judge with a sentence of imprisonment 
1 cv gh an order of detention has been substituted 


for the imprisonment. AIR (Vol 18) 1931 Nag 179 
(179) : 27 N L R 242 : 32 Cr L J 1268 : 134 Ind Cas 
864. ' # # 

S. 16 — Order of detention in lieu of imprison- 
ment — High Court if can interfere with. 

The High Court will not interfere with an order 
directing detention in a Reformatory School rather 
than imprisonment but it is not precluded from alter- 
ing the sentence of imprisonment into a sentence of 
whipping, and in the latter case the order of deten- 
tion falls to the ground. (1912) 5 S L R 173 : 13 
Cr L J 44 : 13 Ind Cas 284. 

S. 16 — Appellate or revisional Jurisdiction. 

S. 16 does not exclude the exercise of appellate or 
revisional jurisdiction in all cases where a subor- 
dinate court has ordered an offender to be detained 
in a reformatory school. The exclusion is limited 
to the question of determination of the age of a 
youthful offender. (1904) 6 Bom L R 550 (551). 

S. 16 — Revision — Criminal Procedure Code, 

S. 439— Original sentence — Commutation. 

S. 16 does not take away the jurisdiction of the 
High Court as a court of revision to alter or set aside 
the sentence in substitution of w’hich an order for 
detention in a reformatory school is made. (Whipping 
of five stripes by way of discipline substituted for 
detention in reformatory for four years where a 
youthful offender was guilty of theft of a piece of 
charcoal from a waggon for the first time.) (1901) 5 
C W N 211 : 28 C 423 (424) (DB). 

See also (1901) 5 C W N 210 (211) (DB). 

S. 31. 

S. 31— Boy of 14 years guilty of murder — Ac- 
cused not depraved — Held, should be sent to Refor- 
matory School. 

The accused found guilty of murder was a boy 
brought up in a comfortable home, a boy apparently 
of intellectual attainments above the average but of 
a haughty and imperious disposition which had not 
been properly controlled, a boy who had been ac- 
customed to treat the coolies with whom he inevit- 
ably came in frequent contact as if they were beings 
of another order and bound to execute all his wishes 
without demur or question. Unaccustomed to having 
his desires thwarted and unfortunately having a 
lethal weapon in his hands at the time, he lost 
control of himself and used it with a fatal effect 
killing a cooly boy : 

Held, that the discipline of a Reformatory School 
may well prove salutary to such a youth, whereas it 
would have been ineffective in the case of a depraved 
youth. AIR (Vol 24) 1937 Nag 274 : 39 Cr L J 92 : 
172 Ind Cas 204 (DB). 

— S. 31— Applicability. 

For the application of S. 31, the accused should 
receive a sentence of four years’ rigorous imprison- 
ment because it is only then that he oould be sent to 
the Reformatory School. AIR (Vol 21) 1934 All 976: 
36 Cr L J 368 : 4 A W R 669 : 57 A 395 : 153 Ind 
Cas 582. 

. S. 31 — Sentence. 

A boy of 14$ years, convicted under S. 411, I. P. C* 
cannot be let off after mere admonition though 6 
months’ rigorous imprisonment is not proper on a 
youthful first offender. 

A security for .good behaviour for 1 year was 
thought to be sufficient in the case. 82 Ind Cas 480: 

1 P L R Cr 177 : 25 Cr L J 1312 : 6 P L T 294 : AIR 
(Vol 10) 1923 Pat 297. 

S. 31 — Sentence. c , - 

Of two accused found guilty of the offence of theft, 
one, a boy of 10, was ordered to be detained for two 
years under rigorous imprisonment in the Juvenile 
Prison at Dharwar. But the other, an adult with 
three previous convictions, was sentenced to rigorous 
imprisonment for one year. 
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Held, the sentence passed on the juvenile offender 
should not exceed the sentence passed on the other 
accused. 65 Ind Cas 445 : 46 Bom 429 : 23 Cr L J 
93 : 23 Bom L R 1199 : AIR (Vol 9) 1922 Bom 169 
(DB). 

— S. 31 — Applicability— Girl of 10. 

It is undesirable that a girl of ten or eleven years 
of age should be sent to prison even for an offence of 
murder. In such a case S. 31 of the Reformatory 
Schools Act should be applied. 65 Ind Cas 609 : 24 
OC305: 23 Cr L J 145 : AIR (Vol 8) 1921 Oudh 
190. 

S. 31 — S. 31 applies both to boys as well as girls. 

65 Ind Cas 609 : 24 O C 305 : 23 Cr L J 145 : AIR 
(Vol 8) 1921 Oudh 190. 

S. 31 — Youthful offender — Punishment. 

S. 31 read with the definition of youthful offenders, 
makes it open to any Court in the case of an offender 
under S. 15 to deliver him to his parents, with or 
without sureties for his future good behaviour. 39 
All 141 : 14 A L J 1158 : 17 Cr L J 524 : 36 Ind Cas 
492 : AIR (Vol 4) 1917 All 420. 

Detention period — Definite. 

Period of detention in Reformatory School should 
be exactly fixed in the Magistrate’s order. (1913) 15 
Bom L R 306 : 14 Cr L J 256 : 19 Ind Cas 512 (DB). 

REFUSAL TO ANSWER QUESTION 
See (1) Evidence Act, S. 114. 

(2) Penal Code, S. 179. 

REFUSAL TO SIGN STATEMENT 
See Penal Code, S. 180. 

REFUSAL TO TAKE OATH 
See Penal Code, S. 178. 

REGISTER, ENTRY IN 
See Evidence Act, Ss. 32 to 35. 

REGISTRATION 
See Registration Act. 

REGISTRATION ACT (3 of 1877) 

See under corresponding provisions of Registra- 
tion Act (16 of 1908). 

REGISTRATION ACT (16 of 1908) 

— —Preamble. 

Preamble — Provisions of, if can be avoided — 

Mortgage split up — Legality. 

It is open to a party to avoid the provisions of a 
penal statute like Registration Act, Income-tax Act 
and so on, provided he does not infringe the law. 
Such an act may be unsocial but it is not illegal. 

Where, therefore, the parties entered into three 
transactions by splitting up the amount and the 
security of the mortgage it was held that they have 
not infringed any law although they have been suc- 
cessful in avoiding the stringent provisions of the 
Registration Act and S. 46 of the C. P- Tenancy Act 
of 1898. AIR (Vol 32) 1945 Pat 465: 11 Cut LT 42. 

Preamble — Proof of oral award is not excluded 

by Act. AIR (Vol 26) 1939 Nag 233 : 1939 NLT 375 : 
12 R N 81 : ILR (1939) Nag 607 : 183 Ind Cas 845 

(FB). 

Preamble — Scope of Act — Documents and not 

transactions are affected. 

The Registration Act strikes only at documents 
and not at transactions and if there is no document 
inexistence, the question of an agreement which is 
found to be a purely oral agreement as coming with- 
in the mischief of tne law of registration does not at 
all arise. AIR (Vol 25) 1938 Cal 136 : 42 CWN 97 : 
ILR (1938) 1 Cal 563 : 176 Ind Cas 832 (DB). 

— —Preamble — Stamp Act (II of 1899) — Registra- 
tion Act and Stamp Act, whether in pari materia — 
Interpretation of words in one with reference to 
their declaration in another — (Case under 1877 Act). 


The Stamp Act and the Registration Act, are not 
in pari materia. The Stamp Act is a purely fiscal Act 
providing for the payment of Government revenue 
whereas the Registration Act has for its objective the 
conservation of evidence, assurance of title, publicity 
of documents and prevention of fraud, and it is not 
permissible to interpret one word used in one enact- 
ment by a reference to its description in a different 
Act altogether. AIR (Vol 23) 1936 All 239 : 1936 A L J 
350 : 1935 AWR 1432 : 58 All 505 : 161 Ind Cas 903 
(DB). 

Preamble — Construction of Act. 

Though the Registration Act has to be construed 
strictly, there is a point at which it is unnecessary to 
multiply technicalities. AIR (Vol 18) 1931 Cal 478 : 
58 Cal 133 : 133 Ind Cas 110 (DB). 

Preamble — Construction of Act. 

The Act must be strictly construed. AIR (Vol 17) 
1930 Rang 277 (DB). 

Preamble — Though the Stamp Act and the Regis- 
tration Act are not strictly in pari materia, the two 
Acts may be read together. AIR (Vol 15) 1928 Bom 
553 : 53 Bom 1 : 30 Bom LR 1396 : 112 Ind Cas 758 
(DB). 

Preamble — Applicability of Act — Trade marks. 

The Act relates to registration of documents alone 
and has nothing to do with the registration of trade- 
marks. AIR (Vol 14) 1927 All 81 : 49 All 92 : 24 ALJ 
975 : 99 Ind Cas 353 (DB). 

Preamble — Registration in contravention of law. 

Registration in contravention of any provision of 
law, whatever be the cause that led to the contraven- 
tion, is ineffectual and must be ignored. AIR (Vol 14) 
1927 Nag 30 : 22 NLR 128 : 97 Ind Cas 1015 (DB). 

Preamble — Interpretation — Exact compliance 

should be insisted on — (Case under Act of 1877). 

The provisions of the Registration Act are very 
carefully designed to prevent forgeries and the pro- 
curement of conveyances or mortgages by fraud or 
undue influence, and though it may seem somewhat 
technical to insist upon exact compliance with the 
provisions of the Act, it is necessary so to do. AIR 
(Vol 8) 1921 PC 93 : 39 MLJ 41 : 42 All 487 : 47 I A 
177 : 18 ALJ 717 : 22 Bom LR 1362 : 28 M LT 98 : 
1920 MWN 413: 2 UPLR 179: 25 CWN 73: 13 MLW 
4 : 58 Ind Cas 386. 

Preamble — Board of Revenue — Powers. 

The Board of Revenue cannot refer to High Court 
a question under the Registration Act. AIR (Vol 3) 
1916 All 171 : 38 All 351 : 14 ALJ 422 : 34 Ind Cas 
280 (DB). 

Preamble — Registration, object of. 

The object of registration is to check forgery and 
to provide good evidence of the genuineness of writ- 
ten instruments, and not to give information to third 
parties. (1913) MWN 525: 24 MLJ 664: 14 MLT 237: 
20 Ind Cas 385 (DB). 

-—Preamble — Object. 

The object of registering a document is to give 
notice to the world that such a document has been 
executed. (1909) 31 All 523 : 6 ALJ 627 : 6 MLT 5 : 
3 Ind Cas 506 (DB). 

§ 2 

1. Clause (3) -“District.” 

2. Clause (6)— “Immovable property.” 

3. Clause (7)— “Lease.” 

4. Clause (9) — ' “Movable property.” 

See also, N. 2. 

5. Clause (10)— “Representative.” 

1. Clause (3)— “District.” 

S. 2 (3)— Districts and sub-districts under Act. 

Section 2 (3), Registration Act defines a district and 
sub-district as one formed under the Registration 
Act. Therefore, it is clear that the Registering 
Authorities have their own districts and sub-distncls 
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which need not necessarily conform to those of the 
Revenue Authorities. AIR (Vol 27) 1940 Nag 13 : 
1939 NLJ 520 : ILR (1940) Nag 74 : 187 Ind Cas 295 
(DB). 

2. Clause (6) — "Immovable property.” 

S. 2(6) — Hereditary allowance — Meaning of, 

explained_Brit jajmani payable to Panda of Muttra 
is not hereditary allowance. 

The hereditary allowances referred in the section 
are allowances which are payable out of the income 
of land and buildings and also allowances incidental 
to a hereditary office. 1 he payment made to a Panda 
of Muttra by his j'ajman is not. a hereditary allowance 
mentioned in the Registration Act. A I R (Vol 33) 
1946 All 476: 1946 A W R H C 607 : 224 Ind Cas 391 
(DB). 

Ss. 2 (6), 17, 49 — Immovable property — Docu- 
ment creating right of way of consideration above 
Rs. 100 requires registration. 


its site as such and fixed in another place. Conse- 
quently, a Hour mill is not immovable property with- 
in the meaning of S. 2 (6). AIR (Vol 23) 1930 Lah 
242 : 38 P L R 375 : 161 Ind Cas 631. 

S. 2 (6^ — Mortgage debt. 

A mortgage debt is within the definition of im- 
movable property in S. 2 (6) of the Registration Act. 
A I R (Vol 17) 1930 Cal 536 : 57 Cal 328 : 34 C W N 
605 (DB). 4 

S. 2 (6) — Trees— Sold to be cut and removed. 

Where the object of the sale of trees is to convert 
them into movables by getting them cut and remov- 
ed and the parties to the transaction do not contem- 
plate that the the trees should continue to stand and 
be enjoyed as such, the documents relating to the 
transaction do not create any interest in immovable 
property and are admissible in evidence even though 
unregistered. AIR (Vol 16) 1929 Oudh 93 : 112 Ind 
Cas 156 (DB). 


A document which creates a right of way creates a 
right to or interest in immovable property within the 
meaning of S. 2, Cl. (6) and S. 17 (1) (b), Registration 
Act. A l R (Vol 30) 1943 Mad 522 : 56 L W 279 : 
(1943) 2 M L J 15: 1943 MWN 460 : 209 Ind Cas 202. 

Ss. 2 (G), 17 (1) (b)— Immovable property. 

Although, by reason of S. 37, Bombay Land Reve- 
nue Code, the soil in the road may vest in Govern- 
ment that vesting does not confer on Government 
the right to levy tolls. The claim to levy toll by 
Government is based on a statutory right and in Bom- 
bay, it is conferred by the Tolls on Roads and 
Bridges Act (Bombay III of 1875). The right of the 
Government to levy tolls under the Tolls on Roads 
and Bridges Act is neither a benefit arising out of, 
nor an incident of the ownership of Government in 
the soil of the road under S. 37, Bombay Land Reve- 
nue Code. It is, therefore, not immovable property; 
and consequently the writing which purports on the 
face of it to be an assignment or extinguishment of 
the rights of the lessees of the tolls would not be 
compulsorily registrable under S. 17, Cl. (1) (b). Re- 
gistration Act. AIR (Vol 27) 1940 Bom 369 : 42 Bom 
L R 750 : ILR (1941) Bom 71 : 191 Ind Cas 806 (DB). 

Ss. 2 (6), 17, 2 (9) — Immovable property — Grants 

of right to collect and remove leaves. 

A right to collect and remove leaves from trees for 
a certain period is a license coupled with a grant 
amounting to profits a prendre and not lease; such 
leases are grants of immovable property within the 
definition contained in the General Clauses Act, S. 3 
(25) and S. 2 (6) of the Registration Act, as relating to 
‘‘benefits to arise out ol land” and as not being ex- 
cluded by S. 3 of the T. P. Act or S. 2 (9) or the 
Registration Act. These grants’accordingly fall with- 
in S. 17 (I) (b) of the 'Registration Act, and require 
registration. AIR (Vol 25) 1938 Nag 377 : ILR (1939) 
Nag 432 : 181 Ind Cas 120 (DB). 

S. 2 (6) — Future rents and profits, whether im- 
movable property. 

Upon consideration, the nature of interest in the 
income of the state which was given to M by the 
deed of settlement and also of his interest in the 
ultimate proceeds of the sale of properties in the 
schedules thereto, it was held that the interest in 
future rent and profits was immovable property with- 
in the meaning of T. P. Act and Registration Act. 
A I R (Vol 23) 1936 P C 230 : 2 B R 709 1936 A L J 
832 : 40 C W N 1253 : 38 Bom L R 1011 : 71 M L J 
440 : 17 P L T 653 : 14 R 400 : 44 L W 595 : 1936 
MWN 1267 : 1930 A W R 809 : 65 C L J 275 : 63 
I A 340 : 163 Ind Cas 418. 

S. 2 (6)— Flour Mill. 

A flour mill, as such, can change hands and be 
removed from one place to another while a house 
which is attached to the earth cannot be removed from 


S. 2 (6) — Mango trees are immovable Property 

within the meaning of S. 2, cl. (6). AIR (Vol 15) 1928 
Pat 652 : 112 Ind Cas 335 : 7 Pat 646 : 10 P L T 19 
(DB). 

S. 2 (C)— Nim tree. , 

Timber under Registration Act must be deemed j to 
imply only such trees as are fit to be used in build- 
ing and repairing houses. A nim tree the wood 
whereof is fit to be used for such purposes, must be 
regarded as primarily a timber tree, and movable 
property for the purpose of registration. AIR (Vol lo; 
1926 All 350 : 93 Ind Cas 358 (DB). 


S. 2 (6)— House. . _ 

A house which is built on a site with foundations 
laid in it is immovable property. A house which is 
>old for the purpose of enjoyment as a house with an 
option to pull it down if the vendee likes, is immov- 
able property for the purposes of the 1 ransler ot 
Propei ty Act. In the case of a sale or any other 
contract it has to be seen in what state the property 
sold or dealt with under a contract was at the ' tune 
af sale or contract. What the parties intended should 
be done with the property after the sale or contract 
should not be taken into consideration in deciding 
whether the sale or contract is of movable property 
nr of immoveable property. A I R (Vol 13) 1J26 Mad 
343 : 91 Ind Cas 754. 

S. 2 (6) — In order to defermine whether mango 

trees are or are not'immovable property the intention 
of the purchaser must be taken into consideration, it 
the intention is sooner or later to sever the trees from 
the soil and to use their wood for industrial pur- 
poses then they must be regarded as coming within 
the exception to the definition but not otherwise. 
A I R (Vol 13) 1926 Oudh 136 : 91 Ind Cas 512 : 2 

OWN 947. 

S. 2 (6)— The question whether a tree is a stand- 
ing timber is a question of intention. If the intention 
is that the plaintiff should enjoy the fruit of the tree 
and not cut it down as timber, then it is immovable 
property and could only be conveyed by a registered 
instrument. A I R (Vol 13) 1929 Pat 125 : 90 Ind Cas 

769. 

S. 2 (6)— Right of way— Easements Act. 

A right of way created by writing requires registra- 
tion if the value of the right be more than Rs. lOO 
as it comes under the term "immovable property in 
S. 2 (0) of the Act. A I R (Vol 4) 1917 Cal 681 : 20 
C W N 1158 : 34 Ind Cas 450 (DB). 

S. 2 (6) — “Immovable property”— Standing tim- 
ber and standing trees — Distinction between. 

“Standing timber” means trees, the wood of which 
is useful for building or repairing houses or for other 
Industrial purposes, and implies an intention, sooner 
or later, to sever the trees from the soil. The 
“standing trees,” however does not suggest any such 
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severance. A mortgagee took a usufructuary mortgage 
of the tenant's right in grove, consisting mostly of 
fruit bearing trees, and the parties to the mortgage 
never contemplated the severance of the trees and 
use of their wood for industrial purposes, rhe trees 
of the grove could not be considered to be “standing 
timber” and that therefore the mortgage of thegrove- 
holder’s rights was a transfer of an “immovable pro- 
perty” within the Ream Act, S. 2 (6). 9 l C 478, Diss. 
AIR (Vol 3) 1916 Oudh 211: 3 O L J 367 : 35 lnd Cas 
713 (DB). 

S. 2 (6) and (9) — Standing trees — Movable and 

immovable property — Registration. 

Where there is a transaction regarding trees in con- 
nection with which an instrument of transfer has 
Deen executed, the character of the transaction has to 
be looked to determine whether the trees referred to 
are movable or immovable property. 6 M H C R 71 : 
28 I C 180, Ref. 

Where a nim tree is mortgaged without any in- 
tention of its being severed from the land and used 
as timber, the tree is immovable property. AIR l Vol 2) 
1915 Oudh 195 : 2 O L J 2S5 : 30 lnd Cas 281. 

Ss. 2 (6), 17 — Future rent — Mortgage of — Re- 
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gistration— Possession of mortgage who had taken an 
unregistered document. 

Future rents payable in respect of lands are bene- 
fits to arise out of land within, S. 3, of the Regn. Act. 

A mortgage of future rents, worth more than Rs. 100 
can be effected only by a registered instrument. 
Therefore, a mortgagee of such rent, under an un- 
registered document, is liable to be evicted as a tres- 
passer and the document is inadmissible in evidence. 
(1911) 34 Mad 64 : 20 M L J 966 : (1910) M W N 263: 

8 M L T 91 : 6 lnd Cas 504 (DB). 

S. 2 (6)— Immovable property— Standing trees. 

Standing timber has been excluded from S. 2 (6) of 
the Act and therefore standing trees are not immov- 
able property for the purpose of registration. (1911) 9 
lnd Cas 478 (All).. 

S. 2 (6)— Right to take lac. 

A right to take out “lac” from trees is a right to 
eniov an interest in immovable properties within the 
meaning of S. 2 (6). (1909) 5 N L R 21 : 1 lnd Cas 

2 (6)— Standing timber— Registration Act, S. 3 

General Clauses Act, S. 4— C. P. C. 

Although standing timber is moveable property 
within the meaning of S. 3 — Cl. 25 of Old Reg. Act, 
and S. 4 of the General Clauses Act 1867, standing 
timber is immoveable property within the meaning 
of the Civil Procedure Code. 

Growing trees may be regarded as part ot the soil 

and consequently immoveable property. 

But where under a contract the grantee has no 
right to the soil, takes no interest in the land, and 
obtains a right to the trees with a view to tell them 
immediately or within a reasonable time, without 
any stipulation for the beneficial interest of the soil, 
but with a license to enter and take the trees away, 
the transfer may be regarded as one of moveables. 
(1908) 7 C L J 152 (160) (DB). 

Ss. 2 (6), 17 (cl), (O. A. S. 3)— ‘Immovable proper- 
ty*— Right to collect market dues, lease of. 

The right to collect market dues upon a given piece 
of land is a benefit to arise out of land within the 
purview of S. 3. A lease, therefore, of such right tor 
a period of more than one year must be made hy re- 
gistered instrument. (1905) A W N 48 : 2 A L J 208 
27 All 462 (463) (DB). 

3. Clause (7)— “Lease.” 

S. 2 (7) — Lease. , _ c ,, , 

An oral agreement between the parties followed 
bv a letter whereby one party agreed to create and 
the other agreed to accept a lease is an agreement to 
lease. (1936) 63 Cal 31. 


S. 2 (7) — Registration. 

A document which provides that on l he happening 
of a contingent event within a specified period and 
upon a certain indeterminate act, a lease would he 
executed is not an ‘agreement lo lease within (he 
meaning of the Registration Act and is not compul- 
sorily registrable. 

An ‘agreement to lease’ which a ‘lease’ is by the 
Registration Act declared to include, must be a docu- 
ment which elfects an actual demise and operates ;n: 
a lease. AIR (Vol 18) 1931 All 252: 130 lnd Cas 6 
(DB). 

S. 2(7) — Lease — Undertaking to occupy, whether 

lease. 

In a document, the executants acknowledged that 
they occupied sites in the abadi without the permis- 
sion of the lambardar and they undertook to pay rent 
for these sites at the rate of Rs. 10 per year for live 
years and to give up possession at the end of live 
years. They also undertook that, il they d< ■ u to 
remain in the village after five years, in lire a i of the 
agreement, they w'ould pay rent at Rs. 25 per year, 
but said nothing as to the period lor which they 
would occupy at that rate. The trial Court held this 
document to be a lease and inadmissible because un- 
registered and also invalid for the same reason : 

field, (i) that the document was a lease. 

(ii) that even if it was admissible in evidence, it 
did not show that the executants were entitled to 
hold for ever after 5 years. AIR (Vol 18) 1931 Nag 
128 : 134 lnd Cas 263. 


S. 2 (7) — Agreement to lease. 


A written agreement to grant a lease alter calcula- 
tion of the area of the land and giving the lessee 
permission to take possession, not for his immediate 
use but for clearing the jungle in order that the land 
might be measured is not a present demise of the 
land and does not require to be registered. AIR (Vol 
16) 1929 Cal 186 : 49 CLJ 12 : 116 lnd Cas 630 (DB). 

S. 2 (7)— Lease, what is — Letter to tenant. 

In a suit for specific performance on the basis of 
an oral agreement to lease, the plaintiff filed a letter 
written to him by the landlord. I he letter recited 
“This is to inform you that as long as you occupy the 

room . we shall not ask you to vacate 

the said room the rent of which will be Rs. 5 per 
day.” 

Held, that the letter did not operate as a lease or 
an agreement to lease. It was unilateral letter 
which at the most gave right to obtain another docu- 
ment, the formal lease. It was therefore exempt from 
registration under S. 17 (2) (v), and so could be ad- 
mitted in evidence though unregistered. AIR (Vol 16) 
1929 Rang 164 : 7 Rang 70 : 117 lnd Cas 255 (DB). 

S. 2 (7) — A document by which rent is agreed to 

be paid is a lease as defined in S. 2, Ci. (7), Registra- 
tion Act. AIR (Vol 15) 1928 Nag 27 : 23 NLR 152 : 
10 NLJ 169 : 105 lnd Cas 43. 

S. 2 (7)— Kabuliyat. 

Where the receipt hy lessee contained a recital 
that a formal lease aeed would be executed next day, 
a stamp not being available at the time, and where 
the terms of the receipt expressly implied a definite 
and fixed lease for a specific period. 

Held, the receipt must be considered as an acknow- 
ledgment that the lease has been given and would 
come under ‘kabuliyat’ or 'undertaking to cultivate 
or occupy’ within the meaning of definition in S. 2(7) 
of the Registration Act. AIR (Vol 13) 1926 Nag 238 : 
92 lnd Cas 553. 

S. 2 (7)— Letter by tenant accepted by landlord. 

The plaintiff wrote to the defendant on 19th Nov- 
ember 1921, “I do hereby agree to take by our per- 
sonal settlement your house and premises No. 7, 
Bowbazar Street on a lease for 21 years’’ and then 
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the terms followed. The defendant replied, — “I do 
confirm your letter, dated the 19th November 1921. 
All terms will be settled on the agreement.” 

Held, that the terms contained in the two letters 
of the 19th November 1921 amounted to a present 
demise of the said premises and created an immediate 
interest therein. AIR (Vol 12) 1925 Cal 1087 : 52 Cal 
695 : 91 Ind Cas 320. 

S. 2 (7) — Undertaking by tenant. 


An undertaking to cultivate or occupy land is not a 
lease within S. 105, T. P. Act, but it is a lease with- 
in S. 2 (7) of the Registration Act. If such a docu- 
ment is for a term not exceeding one year, it need 
not be registered. AIR (Vol 12) 1925 Rang 273 : 4 
Bur LJ 99 : 3 Rang 379 : 90 Ind Cas 693. 

S. 2 (7) — It is not necessary for the validity of 

a conditional agreement to execute a lease, to register 
the same. Such an agreement is not an agreement 
within the meaning of S. 2 (7) which contemplates a 
present demise. AIR (Vol 12) 1925 Sind 54 : 19 SLR 
306 : 78 Ind Cas 71 (DB). 

S. 2 (7)— Lease — (Case under 1S77 Act). 


For purposes of registration a counterpart, kabuliat 
an undertaking to cultivate or occupy and an agree- 
ment to lease are put in the same category as a lease; 
in other words, an undertaking to cultivate or occupy 
from year to year ordinarily requires registration 
under the provisions of S. 17. What is known as a 
lease under the law is not the same thing as an 
undertaking to cultivate and the substantive law re- 
lating to leases cannot be applied to undertakings to 
cultivate by substituting the words “undertaking to 
cultivate” for “lease” wherever the word “lease” 
occurs in legislative enactments other than the Regis- 
tration Act. AIR (Vol 11) 1924 All 514 : 46 All 303 : 
22 ALJ 185 : 5 LRA Civ 80 : 78 Ind Cas 934 (DB). 

S. 2 (7) — Amalnama. 

Amalnama is neither a lease nor an agreement to 
lease within the meaning of S. 2 and consequently is 
admissible in evidence without registration, where 
the document in essence authorised the grantee to take 
possession and was intended to be followed by a for- 
mal kabuliyat. AIR (Vol 11) 1924 Cal 558 : 39 C L J 
90 : 28 CWN 1033 : 80 Ind Cas 357 (DB). 

S. 2 (7) — Every promise to grant a lease must in 

its nature create or declare or assign some interest in 
the property to be leased, but unless the promise is 
to grant an immediate lease which is to come into 
existence at once, even before any other document 
has been executed, it is an agreement to lease outside 
the class of such agreements of which alone S. 2 (7) 
of Registration Act speaks. AIR (Vol 10) 1923 Nag 
171: 6 NLJ 151 : 19 NLR 186 : 71 Ind Cas 468. 

. S. 2 (7) — Before an agreement can be held to be 

“an agreement to lease” within S. 2 it must be one 
which operates as of lease, creates an immediate and 
present interest and effects an actual demise. 

But where the document in question does not effect 
a present demise, and is regarded as an agreement 
creating in the plaintiff a right to obtain a putni 
lease on the performance of certain conditions on or 
before a certain date, the document does not require 
registration. AIR (Vol 8) 1921 Cal 127: 25 CVVN 550: 
64 Ind Cas 747 (DB). 

Ss. 2 (7) and 17— Agreement to lease not import- 
ing a present demise — Registration. 

An agreement to lease, which does not import a 
a present demise or the creation of an immediate 
interests, is not compulsorily registrable. AIR (Vol 7) 
1920 Bom 226 : 21 Bom LR 1130 : 54 Ind Cas 134. 

. S. 2 (7) — Lease — Agreement to lease — Mean- 

ing of. 

An agreement to grant a lease on a future contin- 
gency is not within the definition of a lease and does 
xxot require registration. AIR (Vol 6) 1919 P C 79 : 


46 I A 240 : 24 C W N 177 : 37 M L J 525: 17 A L T 
1117 : (1920) M VV N 66 : 27 M L T 42: 11 L W 301 : 
53 Ind Cas 534. 

S. 2 (7)— Lease — Agreement to lease. 

Agreement setting the terms of a “lease” are leases 
within S. 2, whether the creation of another docu- 
ment is intended or not. AIR (Vol 4) 1917 Mad 274: 
3 L W 370 : 30 M L J 519 : (1916) 1 M W N 373 : 19 
M L T 377 : 33 Ind Cas 439 (DB). 

Ss. 2 (7) and 17 (1) (d) — Document creating im- 
mediate interest in grantee — Registration. 

A document specifying the boundaries of a certain 
plot of land and fixing the rent and stating that a 
lease is granted to the grantee who undertakes to 
execute a Kabuliyat within a certain time, is in sub** 
stance a lease. It creates an immediate interest in 
the grantee in the land leased out and is therefore 
compulsorily registrable. AIR (Vol 2) 1915 Cal 563 : 
27 Ind Cas 91 (DB). 

Ss. 2 (7), 17 (d), 49 — Agreement to lease — No 

present demise — Registration not necessary — Specific 
performance. 

Unless an agreement to lease certain premises 
operates as a present demise it does not, of itself, 
create any interest in or charge on the property 
agreed to be demised and can therefore, be given in 
evidence for the purpose of enforcing specific perfor- 
mance of it, without its having been registered under 
the provisions of the Indian Registration Act. 10 
Bom 101, Not foil. 

An unregistered agreement to lease provided for 
the grant of lease for a period of 5 years commencing 
from the day following the day on which the agree- 
ment was entered into and also provided that the 
proposed lessee would get a proper kabuliyat granted 
to him to be registered at his own cost. 

Held — That on the day the agreement was come 
to there was no present demise, and therefore the 
agreement could be adduced in evidence for the 
enforcement of specific performance thereof. (1910) 
14 C VV N 65 (67, 68) : 5 Ind Cas 38. 

Ss. 2 (7), 17, (O. A. S. 3) — Amalnama evidence, 

admissibility in. 

An amalnama reciting that the defendant verbally 
applied for a grant of certain lands, that he is per- 
mitted to hold and clear the jungle that he should 
be allowed to hold without payment of any rent for 
nine years, that on the expiration of that period the 
land would be measured and assessed at the rate of 
Rs. 3 odd per biga, and that upon the execution of 
a kabuliyat by the tenant, a patta would be granted 
to him and no lease in the terms of the amalnaraas 
having been granted. Held, that the amalnamas 
themselves were not leases, nor any absolute agree- 
ment to lease within the meaning of S. 3. (1906) 33 
C 502 (505) (DB). 

S. 2 (7)— Agreement to renew kanom. 

' Quaere — Whether an agreement to renew a Kanom 
is not an agreement to lease and if so a lease within 
the meaning of S. 3 of the Registration Act (old) and 
requires to be registered under S. 17. (1903) 13 M L J 
217 (220) (DB). 

4. Cl. (9)— “Movable property 

See also N. 2. 

S. 2 (9) and (6)— Moveable property. 

The definition of “immovable property ’ in S. 2 (o), 
Registration Act and in S.3, T. P. Act is the same for 
the purpose of determining iwhether a movable at- 
tached to immovable property is itself immovable or 
not; the inquiry should be not whether the attach- 
ment is direct or indirect but what is the nature of 
the attachment and what its object and purpose. 
Hence, a machinery of a Mill fixed to a cement plat- 
form and attached to iron Pj^ars fixed in § r 5ao . 
is immovable property. AIR (Vol 31) 1944 Mad 492 . 
(1944) 2 M L T 60 : 57 L W 438 : 1944 M W N 727 : 

I L R (1945) Mad 304 (DB). 
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2(9)— Movable property — Crop in S. 2 (9) in- 
cludes leaves. 

The word ‘‘crop” in S. 2 (9) might include leaves 
of a tree. AIR (Vol 25) 1938 Nag 377 (381) : 11 R N 
433 : ILR (1939) Nag 432 : 1S1 1 C 126. 

Ss. 2 (9), (6)— Movable property — Right to col- 
lect bidi leaves, whether movable property. 

A right to collect bidi leaves is movable property 
as defined in Cl. (9) of S. 2 and does not fall within 
the definition of immovable property contained in 
Cl. (6). So where an agreement between the plaintiff 
and the defendant that the latter would collect the 
leaves and pay a certain sum to the plaintiff is re- 
duced to writing, but the deed is lost, the plaintiff is 
entitled to give oral evidence to prove the terms of 
the contract though the contract was unregistered. 
AIR (Vol 24) 1937 Nag 116 : 169 Ind Cas 834. 

S. 2 (9) — Growing crops — Crops not actually in 

existence. 

The fact that the crop was not actually in existence 
at the time a contract for its sale is made does not 
take it out of the category of “growing crop.” AIR 
(Vol 12) 1925 All 411 : 47 All 138 : 23 A L J 430 : 0 
L R A Civ. 382 : 88 Ind Cas 109 (DB). 

S. 2 (9) — Movables — Cash allowance. 

An allowance paid by Government to a Deshpande 
family as a remuneration for public services is mova- 
ble property. AIR (Vol 6) 1919 Bom 38 : 21 Bom L R 
716 : 51 Ind Cas 954 (DB). 

— -Ss. 2 (9), 17 (1) (a) and 49 — Grove — Movable 
or immovable property — Timber and trees. 

Standing timber and standing trees are not conver- 
tible terms. The question whether a grove transac- 
tion amounts to merely a transfer of standing timber 
or to a larger transfer of an interest in immovable 
property is one to be determined on the circumstances 
of the case. Where there was no intention in a deed 
of transfer of a grove that the trees should be severed 
and used as timber, the transfer is one of immovable 
property and requires registration. AIR (Vol 2) 1915 
Oudh 75 : 18 O C 122 : 2 O L J 97 : 28 Ind Cas 180. 

S. 2 (9) — Moveables — Standing timber, when 

immoveable property. See (1908) 7 C L J 152 (166). 

5. Cl. (10) — “Representative. , ‘ 

•Ss. 2 (10) and 32 — Deed of adoption— Presenta- 


tion for registration — Competency of natural father 
of the minor adopted boy— Circumstances. 

Where the factum or validity of the adoption of a 
minor is denied or disputed by the person who would 
otherwise be his natural guardian in the adoptive 
family, the guardianship of the minor’s natural 
father must, in the absence of any appointment by 
the Court, necessarily continue for the purpose of 
asserting and safeguarding his rights as a member of 
the adoptive family. 

Accordingly, where a widow disputes the legality 
of an adoption alleged to have been made by her 
husband and which is evidenced by a deed of adop- 
tion the natural father of the minor adopted boy 
would be competent to present the deed of adoption, 
for registration as the minor’s representative within 
„ the meaning of S. 32 of the Registration Act. (1921) 
26 C W N 369 (PC), Dist. 1949 F C R 688 : AIR 
(Vol 37) 1950 F C 138 : 1950 R L W 137 : 1950) 
S C J 120. 

S. 2 (10)— Representative. 

A person claiming as a real owner under a sale- 
deed and alleging that the ostensible owner was a 
benamidar is not a representative of the latter. AIR 
(Vol 18) 1931 Cal 604 : 58 Cal 681 : 133 Ind Cas 591 
(DB). 

— — S. 2 (10) — ’Representative” — Natural father— 
(S. 3 of 1877 Act). 

The definition of “representative” does not make it 
«qual to guardian, but says that it includes guardian. 


In the absence of any legally appointed guardian, 
therefore, the natural father is the representative of a 
boy given in adoption. 114 Ind Cas 17 : 52 Mad 175 : 
31 Bom L R 299 : 50 I A 21 : 1929 A L J 41 1929 
M W N 47 : 29 M L W 118 : 49 C L J 148 : 33 CVVN 
261 : AIR (Vol 16) 1929 P C 24 : 50 M L J 218. 

S. 7. 

Ss. 7, 30, Cl. (a), 87 — Registration by Sub-Regis- 
trar of deed concerning lands situate in separate 
Registration Sub-District. 

A Sub-Registrar, who was empowered under S. 7 to 
discharge the duties of a District Registrar registered 
a bond which might have beep registered by the 
Registrar at his discretion under S. 30, cl. (a) of the 
Act. 

Held, that the bond was validly registered and that 
any doubt as to the validity of the registration was 
removed by S. 87 of the Act. 18 C. 556 Dist. (1905) 
3CLJ 165 (167) (DB). 

S. 7 (2) — Powers of District Registrar — Sub- 

Registrar if authorised can exercise powers of Dis- 
trict Registrar. 

Where the office of the Sub-Registrar has been 
amalgamated with that of the Registrar, the Sub- 
Registrar may be authorised to exerciie and perform, 
in addition to his own powers and duties, all or any 
of the powers and duties of the Registrar to whom the 
is subordinate. But the mere fact that the Sub- 
Registrar had in fact authority to register the docu- 
ment does not necessarily justify the inference that 
the document was validly registered by him as 
District Registrar. The Sub-Registrar must be given 
the opportunity to exercise the discretion which it 
would be incumbent upon him to exercise under S. 30 
if he were called upon to register a document in res- 
pect of land not situated in his sub-district. 70 Ind 
Cas 583 : 38 C L J 355 : AIR (Vol 11) 1924 Cal 348 
(DB). 

S. 11. 

S. 11 — Unless there is anything contrary on 

record, the presumption is that the official has been 
duly appointed by the Registrar. AIR (Vol 22) 1935 
Lah 301 (DB). 

S. 17. 

See also (i) Evidence Act, S. 92. 

(ii) Registration Act, S. 49. 

(iii) T. P. Act, S. 107. 

1. Scope. 

2. Retrospective operation of. 

3. Effect of registration and non-registiation. 

4. “Documents” and “Instruments.” 

5. Instrument of gift. 

6. Registration and operation of gift. 

7. Muhammadan gifts. 

SUB-S. (1) (b). 

8. Scope. 

9. “Declare.” 

10. “Assign.” 

11. “Limit ” 

12. “Extinguish.” 

13. “In present or in future.” 

14. “Any right, title or interest.” 

15. “Whether vested or contingent.” 

16. “Of the value of one hundred rupees and up- 

wards.” 

17. To or in immoveable property. 

SUB-S. (1) (c). 

18. Scope. 

19. Receipt of consideration for an agreement to 

sale. 

20. Endorsements and receipts by mortgagees. 

21. Receipt itself creating, declaring, etc. rights in 

property. 

SUB-S. (1) (d). 

22. Scope. 

23. Term of lease. 
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24. Year to year. 

-5. “For any term exceeding one year.” 

2G. Lease for a term with a provision for renewal 
or for continuation thereafter. 

27. Lease entitling lessee to hold as long as he pays 
rent or as he may wish. 

25. Lease tor indefinite period. 

29. Lease from month to month. 

30. Perpetual lease. 

31. Tenancy at will. 

32. “Reserving a yearly rent.” 

33. Proviso to clause (d). 

34. Lease by Government. 

35. Variation of lease. 

36. Agricultural leases. 

37. Assignment of decrees and awards. 

3S. Recitals and memoranda and admissions of past 
transactions. 

SUB S. (2). 

39. Scope. 

40. Composition deed— Clause (i). 

41. Debentures — Clause (iii). 

42. Document merely creating right to obtain ano- 

ther document — Clause (v). 

43. Document itself creating etc., interest in pro- 

perty not exempted under clause (v). 

44. Clause (vi) — Scope of. 

45. “Any decree or order of a Court.” 

46. Decrees and orders creating gifts, or leases. 

47. Compromise and consent decrees. 

48. Petitions of compromise. 

49. “Subject-matter of the suit or proceeding.” 

50. Mutation proceedings. 

51. Petition of compromise in criminal Court. 

52. Compromise in execution proceedings. 

53. Security bond in favour of Court. 

54. Compromise in testamentary proceedings. 

55. Awards. 

5G. Berar — Applicability of amended clause (vi). 

57. Grant by Government — Clause (vii). 

5S. Endorsements and receipts — Clause (xi). 

59. Sale certificate. 

60. Explanation. 

SUB-S. (3). 

61. Authority to adopt. 

PARTICULAR TRANSACTIONS. 

62. Mortgage. 

63. Sale. 

64. Lease. 

65. Gifts. 

66. Exchange. 

67. Charge. 

68. Partition. 

69. Partnership. 

70. Family arrangements and compromises. 

71. Release, relinquishment and surrender. 

72. Pre-emption and option to repurchase. 

73. Power of attorney. 

74. Appointment of trustees. 

75. Waqf deeds. 

76. Splitting up transactions to avoid registration. 

1. Scope. 

Ss. 17 (1) (b), 28, 49 — Settlement deed affecting 

movable and immovable property worth more than 
Rs. 100 — Deed registered by sub-registrar within 
whose jurisdiction no part of immovable property 
covered by deed was situate— Held registration was 
invalid and, therefore, document could not affect 
immovable property — Deed held valid so far as 
movable property was concerned. 

A deed of settlement between A and B, the widow 
of A’s deceased brother provided that 13 was to re- 
main in possession of all the property whether mov- 
able and immovable already in her possession and 
that the property in A’s possession was his self- 
acquired property and that she had no right what- 
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soever to that property. The immovable property 
covered by the deed was worth more than Rs. 100. 
The deed was registered by a sub-registrar at B with- 
in whose sub-district no part of the immovable pro- 
perty covered by the deed was situate. 

Held, that the deed was compulsorily registrable 
under S. 17 (1) (b). 

Held further, that the sub-registrar at P had no 
jurisdiction to register the document under S. 28 and 
consequently under S. 49 the document could not 
afFect auv immovable property comprised therein. 

Held further, that the deed in so far as it affected 
movable property was valid as the settlement deed 
was divisible. AIR (Yol 33) 1946 Nag 377 (DB). 

Ss. 17, 49 — Unregistered deed— Admissibility in 

respect of property not requiring registration. 

Where an unregistered deed covers various pro- 
perties, some of which are situate in an area to which 
the Registration Act does not apply and the clause 
in respect of them is separable from the rest, it is 
open to party to limit his remedv to such property. 
AIR (Vol 31) 1944 Mad 518 : 1944-2 M L J 131 : ILR 
(1945) Mad 355 (DB). 

S. 17 — Construction. 

It is not only non- testamentary instruments which 
create any right, title or interest that must be regis- 
tered but also non-testamentary instruments which 
purport to create any right, title or interest. 

The strictest construction should be placed upon 
the prohibitory and penal sections of the Registra- 
tion Act which impose serious disqualifications upon 
the non-observance of the rules of registration and 
unless a document is clearly brought within the pur- 
view of the Act, non-registration is no bar to its 
being acted upon or received in evidence, and in case 
of doubt, the benefit of the doubt should be given to 
the person who wants the Court to act upon or re- 
ceive it in evidence. AIR (Vol 23) 1936 Sind 79 : 30 
S L R 115 : 163 Ind Cas 455 (FBh 

S. 17 — Construction — Registration and part- 

performance. 

The provisions of S. 107, T. P. Act, and S. 17, Re- 
gistration Act, are imperative and cannot be over- 
ridden by the equitable doctrine of part-performance 
as the doctrine can be of no avail when there has 
been a violation of a provision of law. AIR 1923 Cal 
63, Not Foil. AIR (Vol 16) 1929 All 831 : 1929 A L J 
1134 (DB). 

S. 17 — Old and new Acts — Document compul- 
sorily registrable by the old Act then in force and 
not by the new Act. 

The greater strictness of the requirements of Act 8 
of 1871 and the earlier Registration Acts was miti- 
gated by Act 3 of 1S77, and the Act was framed, with 
a view to admit, to the benefit of such mitigations, 
documents executed before the date on which the 
Act came into force, and the practical result was that 
the provisions of Act 3 of 1877 applied to all docu- 
ments tendered in evidence on or after 1st April 
1877. 

Certain persons who purchased property executed 
an unregistered document in favour of the original 
owner of the property in 1872, and agreed to recon- 
vey the property to him, if the latter paid sum of 
Rs. 2,500 within a period of 51 years. 

Held : that the document was compulsorily re- 
gistrable under the Act of 1871 which was in force 
at the time of its execution, but such a document 
would not have been compulsorily registrable if it 
had been executed after the passing of the Act ot 
1877 as it did not in itself create any title, or interest, 
or limit the title, of the vendor. Such a document 
would be entitled to the benefit of the mitigations - 
of the rigour of the law embodied in S. 17 of the new 
Acts of 1877 and 1903, and would be admissible 
though unregistered If tendered in evidence alter 
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1877. AIR (Vol 16) 1929 Bom 290 : 119 Ind Cas 793 •' 

31 Bom L R 493 (DB). 

S. 17— Test. 

In deciding whether a document requires registra- 
tion or not, one has to take the document as a whole 
and construe it with reference to the terms and not 
as to what might have been the intention. A 1 R (Vol 
14) 1927 Mad 636 : 53 M L I 203 : 103 Ind Cas 302 : 

50 Mad 687 : 25 M L W 806 : 1927 M W N 269 (FB). 

S. 17 (1) (b) — Miscellaneous — Document evi- 
dencing one transaction divided into two parts — Both 
parts must be registered. 

If the agreement to re-convey can be treated as a 
separate transaction then under S. 54 it vests no 
interest in the property and need not be registered, 
But if the document which has not been registered 
is really a part and parcel of the transaction, which 
is only partly evidenced by the registered document, 
then it is clear that the other document also requires 
to be registered. In other words, when a transaction 
is evidenced by a document which is, in effect divid- 
ed into two parts, one of which is registered and the 
other is not, then the law looks to what is the real 
transaction between the parties, and demands that 
the whole document evidencing that transaction must 
be registered, whether it consists of one part or two. 

A I R (Vol 13) 1926 Bom 131 : 92 Ind Cas 527 : 27 
BLR 1465 (DR). 

S. 17 — Applicability — Document not superseding 

or substituting previous contracts. 

Where the contents of the deed do not supersede 
the previous mortgage contracts nor substitute an 
entirely fresh contracts but mean that the redemp- 
tion price of the two previous mortgages is increased 
by a further sum less that Rs. 100, the document is 
not one which comes within the scope of S. 17. AIR 
(Vol 13) 1926 Lah 530 : 92 Ind Cas 762. 

S. 17 — Section 17 being a disabling section must 

be strictly construed so that unless a document is 
clearly brought within its purview non-registration 
is no bar to the decument being admitted in evi- 
dence. And if there is any doubt on the subject the 
benefit of the doubt must be -given- to the person who 
wants the Court to receive the document in evidence. 
AIR (Vol 13) 1926 Lah 530 : 92 Ind Cas 762. 

S. 17— Section 17 must be strictly construed and 

that if there is any doubt whether a document is 
clearly brought within its purview, the benefit of the 
doubt must be given to the person, who wants the 
Court to receive the document in evidence. (1926) 92 
Ind Cas 791 (Lah). 

S. 17 — Registration is not notice by itself. 

Notice cannot in all cases be imputed from the 
mere fact that a document is to be found upon the 
Indian register of deeds. 

Whether registration is or is not notice in itself 
depends upon the facts and circumstances of each 
case, upon the degree of care and caution which an 
ordinarily prudent man would necessarily take for the 
protection of his own interest by search into the re- 
gisters kept under the Registration Act. 6 Bom 168; 
9 Bom 427 ; 14 Bom 506 and 17 Bom 741, overruled. 
AIR (Vol 8) 1921 P C 112 : 39 M L J 243 : 57 Ind Cas 
465 : 47 I A 239 : 18 A L I 1074 : 22 Bom L R 1319: 
32 C L J 479 : 28 M L T 224 : 1920 M W N 591 : 2 
UPLR 139 : 48 Cal 1 : 25 C W N 49 : 13 M L W 
161 : 2 P L T 101. 

S. 17 — Section 17, like every other enactment 

must be read as “subject to any other law for the 
time being in force.” AIR (Vol 13) 1926 Nag 335 : 
93 Ind Cas 633. 

S. 17 — It is a well-estaWisb«<l rale of construc- 
tion that S. 17, being a disabling section, must be 
stricly construed, and that unless a document is clear- 
ly brought within the purview of that section, its 
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non-registration is no bar to its being admitted in 
evidence. If there is any doubt on the subject, the 
benefit of the doubt must be given to the person who 
wants the court to receive the document in evidence. 
A I R (Vol 9) 1922 Lah 43 : 2 Lah 301) : 4 I, I, I It 
110 PLR 1921: 27 PLR 1922: 65 Ind Cas 254 
(DB). 

S. 17 — S. 17 being a disabling section must receive 

a strict construction, and unless a document is clearly 
brought within its purview, its non-registration is no 
bar to its admissibility in evidence. AIR (Vol 8) 192L 
Lah 117 : 62 Ind Cas 809 (DB). 

S. 17— Transfer of property, where registration is 

compulsory, can only be effected by: a registered ins- 
trument or by a decree of a competent Court. (1911) 
33 All 728 : S ALJ 918 : 12 Ind Cas 199 (DB). 

S. 17, Cl. (e), 8. 28 — Registration of a hypothe- 
cation by a Sub-Registrar — No portion of the land 
hypothecated in his jurisdiction— Effect of— Validity 
of the deed. 

A mortgage deed registered by a Sub Registrar, 
within whose jurisdiction no portion of the property 
mortgaged is situate, is not properly registered and 
is therefore void. (1902) 6 C W N 856 : 29 C 654 
(663). 

2. Retrospective operation of. 

Ss. 17, 49 — Document, when executed, not re- 
quiring registration under old Act but requiring re- 
gistration under new Act — Admissibility of, after 
new Act coming into force. 

Section 17 (1), when read along with S. 6, General 
Clauses Act, does not destroy the validity or the ad- 
missibility in evidence of a document which com- 
plied with all the necessary formalities as they exist- 
ed at the time of its execution. Consequently, the 
documents which were not required to be registered 
under the terms of the Registration Act of 1866 are 
admissible in evidence subsequent to the Act of 1908 
even though they are required to be registered under 
the Act of 1908- AIR (Vol 28) 1941 Mad 602 : 53 LW 
634 : (1941) 1 M L J 759 : 1941 M W N 518 : 19S Ind 
606. 

S. 17 — Under the amended Registration Act an 

unregistered agreement for sale even reciting pay- 
ment of consideration is not inadmissible in evidence 
and this provision is made retrospective in its opera- 
tion. AIR (Vol 16) 1929 Mad 243 : 52 Mad 300 : L929 
M W N 93 : 29 M L W 329 : 50 M L J 318 : 121 Ind 
Cas 753 (DB). 

3. Effect of registration and non-registration. 

Ss. 17 and 49— Agreement by Hindu reversioner 

after death of widow not to challege alienation by 
widow and relinquishing rights in property worth 
over Rs. 100 — Admissibility in evidence when un- 
registered — Document separable into parts— Use of 
part not requiring registration. 

A document in writing by a Hindu reversioner after 
the death of the widow and the succession has opened, 
agreeing not to challenge an alienation by way of gift 
made by the deceased widow, and also relinquishing in 
favour of the donee whatever rights he had in the 
property, worth over Rs. 100, cannot be regarded as 
inadmissible in evidence in its entirety when it is not 
registered. The deed is clearly divisible into two 
parts : (1) an undertaking not to challenge the alie- 
nation and (2) a relinquishment or surrender of rights. 
Though in regard to the latter part, the document 
requires registration and therefore is rendered inad- 
missible for want of registration, yet so far as the first 
part agreeing not to challenge the alienation is con- 
cerned, it is not inadmissible, and can therefore be 
admitted in evidence for the purpose of showing as- 
sent to the alienation and used against the rever- 
sioner when the latter seeks to go against the under- 
taking. That part of the document does not require 
registration. 


REGISTRATION ACT (16 of 1908), S. 17-1. Scope 


635 REGISTRATION ACT (16 of 1908), S« 17 — 3. Effect of registration and non-registration 636 


The law of registration is not concerned with the 
effect of ; a document, but all that has to be seen is 
what on the face of it, it purports to say. AIR (Vol 
36) 1949 E P 207 (DB). 

S. 17 — Registration not notice. 

Even in countries where registration is compulsory 
registration is not necessarily notice. AIR (Vol 10) 
1923 Sind 50 : 16 S L R 278*: 77 Ind Cas 897 (DB). 

-Ss. 17, 49 and 50 — Object of registration — Re- 
gistration, if notice to the public. 

Notice cannot in all cases be inferred from the 
fact that a document is found on the register of 
deeds. Whether registration is a sufficient notice is a 
question of fact depending on the circumstances of 
each case. The test is whether omission to search the 
registry amounts to gross negligence on the part of 
the person to be affected with notice. A I R (Vol 8) 
1921 P C 112 : 39 M L J 243 : (1920) M W N 591 : 25 
C W N 49 : 22 Bom L R 1319 : 28 M L T 224 : 18 
A L J 1074 : 32 C L J 479 : 47 I A 239 : 57 Ind Cas 
465. 

S. 17 — Registration — Notice, if sufficient. 

Registration of a document is not invariably suffi- 
cient to fix a man with notice. If the property affect- 
ed by the registration is referred to in the index regis- 
ter then a person affected by it may be said to have 
constructive notice of it. A I R (Vol 8) 1921 Bom 161: 
22 Bom L R 1158 : 59 Ind Cas 506 (DB). 

S. 17 — Notice to strangers. 

Registration of a document does not amount to 
notice to third persons. (1913) 17 C W N 224 : 16 Ind 
Cas 618 (DB). 

S. 17 — Notice of non-possessory hypothecation 

of movables. 

A registered deed of the hypothecation of movables 
without possession is neither a constructive nor ac- 
tual notice of such hypothecation to strangers. (1911) 
7 N L R 72 : 10 Ind Cas 869. 

S. 17 — Notice. 

Registration is notice to all subsequent purchasers 
or encumbrancer of the same property. The doctrine 
of constructive notice cannot be extended to others 
besides subsequent purchaser or incumbrancer. (1910) 
12 Bom L R 940 : 8 Ind Cas 633. 

S. 17 — Priority as between — Registered and un- 
registered instrument — Prior agreement to sell 
coupled with delivery of possMsion — Subsequent re- 
gistered sale to another — Estoppel. 

Registration in statute should not be made an en- 
gine to work injustice and therefore the holder of a 
registered conveyance who took it with notice of the 
existence of a prior but unregistered conveyance will 
not, despite the provisions of the Registration Act, be 
iven priority against the holder ot the unregistered 
eed. (1906) A W N 17 : 3 A L ,J 100 : 28 A 315 (325, 
326) (DB). 

S. 17 — Notice by registration — How far, so as to 

vitiate payment made without knowledge of sub- 
mortgagee. See (1905) 6 Bom L R 836: 29 B 199 (202, 
203). 

4. “Documents” and “Instruments” 

S. 17 — Document stating that a previous mort- 
gage-deed is benami— “Create, declare, or extin- 
guish,” meanings of. 

There is a distinction for the purposes of S. 17, 
between the documents which contain a mere recital 
of a fact and those which create or extinguish title. 

Where a person in whose favour a hypothecation 
bond had been executed, subsequently executed a 
document addressed to the mortgagor and styled 
as a varthamanam which stated that the hypotheca- 
tion bond was a benami document, that no amount 
was really due under it and that the varthamanam 
was executed in token of his cancelling the said deed 
when required by the mortgagor: 


Held, that the varthamanam was not a document 
creating, declaring or extinguishing any right in im- 
movable property within the meaning of S. 17 and 
was admissible in evidence, even though it was not a 
registered document. AIR (>ol 21) 1934 Mad 735 (2): 
40 LW 727: 67 MLJ 690: 1934 MWN 1392: 153 Ind 
Cas 694. 

■ S. 17 — “Documents” — Meaning. 

The word “Documents” in S. 17 covers more than 
one letter creating a lease. AIR (Vol 4) 1917 Mad 
274: 3 LW 370: 30 MLJ 519: (1916) 1 MWN 373: 19 
MLT 377: 83 Ind Cas 439 (DB). 

5. Instrument of gift. 

S. 17 (1) (a)-Surrender. 

A document by which rights in immovable pro- 
perty are surrendered without any consideration is in 
effect a deed of gift which under the section requires 
registration compulsorily. AIR (Vol 12) 1925 Lah 
183: 78 Ind Cas 113. 

S. 17 (1) (a) — Gift already complete. 

A mere memorandum of an already completed oral 
gift does not require registration. AIR (Vol 1) 1914 
Lah 48: 92 PLR 1914: 74 PR 1914: 141 PWR 1914: 
22 Ind Cas 712 (DB). 

6. Registration and operation of gift. 

S. 17 — Where a person sued to recover lands 

made over to the defendants by an unregistered deed 
of gift : 

Held, that since the so-called gift was not made 
by registered deed, the plaintiff Was still owner of 
the property. AIR (Vol 14) 1927 Rang. 335: 6 Bur 
LJ 31: 101 Ind Cas 590. 

S. 17 — Where a deed of gift is really the basis of 

the defendant’s title, and affects immovable property 
exceeding Rs. 100 in value, it should have Been re- 
gistered and is inadmissible to prove his title for 
want of registration. AIR (Vol 9) 1922 Lah 112: 4 
Lah LJ 7 (DB). 

S. 17 (1) (a)— Gift by bridegroom to bride. 

Kanwin property, i.e., property given by the 
bridegroom to the bride at the time of marriage for 
the joint purpose of the married pair; it is a gift and 
must be in writing and registered as required by 
S. 123 of the T. P. Act, otherwise if there is mutual 
divorce the property will revert to the husband as 
being only paying property. AIR (Vol 3) 1916 LB 11: 

9 Bur LT 87: 33 Ind Cas 129. 

S. 17, cl. (a) — Registration by legal representa- 
tive after donor’s death— Gift valid. 

The voluntary registration of a deed of gift by the 
donor’s legal representative has the same effect as 
its voluntary registration by the donor himself in his 
lifetime. (1902) 12 MLJ 409: 25 M 672 (674) (DB). 

7. Mohammadan gifts. 

S. 17 (1) (a) — Hiba-bil-Iwaz— Transfer in favour 

of wife in lieu of dower — Question, whether deed is 
registrable — How to be determined — Value of pro- 
perty or amount of dower. 

G sued on his mortgage and obtained a decree 
against M and in execution of the decree, was about 
to sell the half-house when M’s wife S instituted a 
suit for declaration that the half house belonged to 
her and was not liable to be sold in execution of the 
mortgage decree on the ground that her husband 
had, before the mortgage, transferred half the house 
and some other property over Rs. 100 in value by an 
unregistered deed of hiba-bil-iwaa in her favour in 
lieu ot dower which she claimed to be Rs. 90. The 
suit was decreed in the trial Court: 

Held, (Per Monroe. J. agreeing with Addison J., 
Agha Haidar, J. contra.) that as the amount of the 
consideration was not mentioned in the deed, the 
enquiry must be what was the value of the pronerty 
and not what was the amount of the dower and the 
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question whether the document required registra- 
tion or not was to be determined by tne value of the 
property transferred not by the value or amount of 
the consideration for the transfer and as the value of 
the property transferred far exceeded Rs. 100, the 
deed required registration and being unregistered, it 
was not admissible and hence the mortgagejpre vailed. 
AIRCVol 23) 1936 Lah 307: 16 Lah 177: 37 PLR 
424: 156 Ind Cas 70 (DB). 

S. 17 (1) (a) — Gift— Hiba Basharat-ul-Ewaz. 

A deed of Hiba Basharat-ul Ewaz is nominally a 
gift, with a condition for consideration. But once the 
condition is fulfilled the contract becomes a sale. 
Therefore such a deed requires registration. AIR 
(Vol 17) 1930 Pat 530: 122 Ind Cas 158 (DB). 

S. 17 — Mahomedan Law. 

The essentials of a gift under the Mahomedan 
Law are a declaration of >heba by the donor, an 
acceptance, express or implied, of the gift by the 
donee, and delivery of possession of the property, 
the subject-matter of the gift, according tojits nature. 
A simple gift can only be made by going through 
the above formalities and no written instrument is 
required. 

The position under the Mahomedan Law' is this 
that a gift, in order to be valid, must be made in 
accordance with the forms stated above; and even if 
it is evidenced by writing, unless all the essential 
forms are observed, it is not valid according to law. 
This being so, a deed of gift executed by a Mahome- 
dan is not the instrument effecting, creating or making 
the giftbut a mere piece of evidence and does not 
require registration within the meaning of S. 17 
Ragistration Act. AIR (Vol 14) 1927 Cal 197: 44 
CLJ 490: 100 Ind Cas 296. 

SUB-S. (1) (B). 

8. Scope of. 

S. 17 (1) (b) — Partition — Chittahs — Whether re- 
quire registration — Determination of question? 

The question whether a particular document is one 
falling within the scope of S. 17 (1) (b) is one to be 
decided on. a perusal of that document. Hence the 
question about the admissibility of certain partition 
chittahs which have not been registered has to be 
decided with reference to the contents and the 
nature of the document and surrounding circum- 
stances in each particular case. Where the partition 
chittahs are very differently worded and do not 
amount to anything more than mere memoranda 
containing the list of the shares which each of the 
parties got at the time of the partition, and do not 
constitute a deed of partition, they do not come 
within the purview of S. 17 (1) (b) and do not, there- 
fore, require registration. 

Even if they are considered as constituting a par- 
tition deed requiring registration, they cap be used, 
not as documents which themselves effected partition 
but as evidence of a collateral transaction not requir- 
ed to be effected by registered instrument. AIR 
(Vol 33) 1946 All 200 : 1945 A L J 452 : 1945 A W R 
(HC) 359 (DB). 

Ss. 17 (i) (b), 49— Express agreement to sell con- 
tained in sale deed— Deed not accepted by vendee or 
incomplete in terms or legally inoperative — Regis- 
tration. 

In the absence of a specific agreement to sell a pro- 
perty, it is not possible to regard an unregistered sale 
aeea as sufficient to support a suit for specific per- 
formance of a contract to sell. But it does not follow 
that an express contract to sell must necessarily be 
regarded to have merged in a sale deed, when 
that deed is not accepted by the vendee or hap- 
pens to be incomplete in regard to its terms or is 
otherwise legally inoperative. 

The plaintiff instituted a suit for specific per- 
formance of an agreement to sell contained in a 
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deed executed by the defendant in his favour which 
ran as follows : “for payment of circar cists and for 
family necessity, I have borrowed of you Rs. 300. 
A-l. (For this money by May 25, I agree to sell the 
schedule mentioned properties to you and execute 
the sale deed on a proper stamp and }»et it registered.) 
A-2. (If I fail to do so, you should treat this deed, 
get into possession of the properties and enjoy them 
w-ith rights of gift and sale etc.) : 

Held, (1) that no doubt an agreement to sell could 
not be spelt out of a sale deed and could not form the 
basis of a suit for specific performance. 

But the Court w as not spelling out an agreement to 
sell from the deed in suit as cl. A-l contained an ex- 
press agreement to sell; 

(2) that the fact that the deed was not registered 
could not prevent its portion (A-l) from being ad- 
mitted in evidence in the suit for specific perform- 
ance in view of the clear provisions of S. 49, proviso, 

(3) that there was nothing which would show that 
the plaintiff had agreed to accept the deed as a sale- 
deed. In the absence of any definite words of con- 
veyance by the vendor of his title to the properties, 
cl. A-2 could not come within the purview of S. 17 

(i) (b); 

(4) that even assuming that cl. A-2 fell within 
S. 17 (i) (b), cl. A-l containing an agreement to sell 
could not, in view of S. 49, proviso, be ignored on 
that account. The deed must, for that purpose, be 
regarded as a composite document and cl. A-l was 
easily detachable from the rest; 

(5) that the plaintiff, therefore, was entitled to a 
decree for specific performance. AIR (Vol 29) 1942 
Mad 716 : 1942 MWN 571 : 55 LW 563: 1943-1 MLJ 
469 : 206 Ind Cas 564. 

Ss. 17 (1) (b), 49 — Award intending to continue 

status quo and not creating new condition of affairs. 

U purchased in execution sale, the proprietary 
right in the village R subject to incumbrances. Subse- 
quently, his friend advanced to him a sum of 
Rs. 50,000 for the purpose of partially clearing off 
the incumbrances ana upon the terms that he should 
have an option to acquire a half share in the village 
in lieu of the repayment of his loan. This option 
he exercised in or about the year 1914. No convey- 
ance was executed; the matter continued to rest on 
contract, but thenceforward he enjoyed a half share 
of the profits of the village till his death. He left him 
surviving three sons. Ultimately the parties referred 
to two aibitrators differences which had arisen, 
“regarding the accounts and transfer of R property.” 
In tne course of the arbitration, it was suggested and 
agreed between the parties that a sum should be 
fixed upon the payment of which the sons should 
have no claim to share in the village. This course 
was adopted by the arbitrators who made their 
award. The last part of the para. 2 of the award 
was in these terms : "the ownership of the second 
party sons in one half of R property shall not cease 
till after the above sum of rupees sixty-one thousand 
and four hundred as well as the amounts mention- 
ed in the statement together with interest specified 
in respect of both be fully paid up.” The question 
arose whether by the last sentence of para. 2 of the 
award the arbitrators purported to confer upon “the 
second party” a right, title or interest to or in one- 
half of the village, which commenced with the 
award and came to an end when the sum of 
Rs. 61,400 with interest had been paid, or whether 
they intended merely to provide that the status quo 
(i.e., the contractual interest which arose from the 
exercise of the option) should remain unaltered until 
the Rs. 61,400 and interest had been paid : 

Held, that the sentence was not framed as one 
which purported to create or confer an interest. It 
was framed on the assumption that an interest was 
already in existence, and provided that that existence 
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should not cease until a specified event had happen- 
ed. It was true that the interest was called “owner- 
ship,” while the existing interest of the second party 
was merely contractual, but the arbitrators were not 
lawyers, but laymen, to whom the rights in respect 
of the village which were being exchanged or releas- 
ed for cash, might well appear to be not inaccurately 
described as an ownership which was not to cease 
until the cash was paid. However that may be, the 
mere use of the word “ownership” could not out- 
weigh the consideration that the whole wording 
of the sentence pointed to the continuance of a 
status quo, and not to the creation of a new con- 
dition of affairs. The award did not, therefore, 
purport or operate to create, declare or assign any 
right, title, or interest in the village within the 
meaning of S. 17 (1) (b) and, therefore, did not re- 
quire registration under the Act. AIR (Vol 27) 1940 
PC 222 : 21 PLT 935 : 1940 OWN 1103 : 1940 ALf 
813 : 1940 MWN 1122 : 52 LW 800 : 7 BR 198 : 45 
CWN 204 : ILR (1940) Kar PC 460 Sup : 43 Bom LR 
381 : 73 CLJ 145 : 1940 AWR 147 : 191 Ind Cas 7. 

S. 17 (1) (b) (Rangoon) — Document, whether re- 
quires registration, how decided. 

It is the document itself which must be looked at 
in deciding whether it requires registration and the 
immediate intention of the document and not its 
ultimate result is the important point. A very strict 
interpretation is to be placed on the words in S. 17 

(1) (b). 

Held, on construction of the document that it did 
not, on the face of it, purport to mortgage any 
interest in immovable property. Under it, the execu- 
tant did not purport to give up any of the rights in 
the property. The present tense did not bring the 
document within the scope of S. 17 (1) (b). The docu- 
ment, therefore, could be admitted in evidence. AIR 
(Vol 26) 1939 Rang 410 : 188 Ind Cas 228. 

S. 17— “Declare” in S. 17 (1), if implied declara- 
tion of will or mere statement of fact — Partition deed 
causing change of legal relation — Letter containing 
admission of partition. 

In S. 17 (i), Registration Act, the word ‘declare’ 
implies a declaration of will, not a mere statement of 
fact, and a deed of partition, which causes a change 
of legal relation to the property divided amongst all 
the parties to it is a declaration in the intended 
sense; but a letter containing an admission, direct or 
inferential, that a partition once took place, does not 
“declare” a right within the meaning of the section. 
The distinction is between a mere recital of a fact 
and something which in itself creates a title. AIR 
(Vol 25) 1938 Mad 55 : 1937 MWN 1183 : 176 Ind 
Cas 646. 

S. 17 — Agreement permitting owner of adjacent 

vacant site to build house in any way he liked does 
not require registration. AIR (Vol 23) 1936 Lah 905 : 
38 P L R 1146 : 167 Ind Cas 454 (DB). 

. S. 17 — N and others brought a suit for possession 

of 1300 odd kanals of land against the defendants 
and obtained a decree in the terms of the relief 
claimed. Formal possession was delivered to them in 
execution of their decree but actual possession re- 
mained with the defendants. A dispute naving arisen 
among the parties to that litigation, the matter was 
referred to the village notables who decided that 
about 91 ghumons of land should- remain with the 
defendants and the rest be made over to plaintiffs. 
This decision was incorporated in two documents 
executed by the parties in favour of one another and 
the mutation was entered accordingly. More than 
a year afterwards N and others instituted a suit 
claiming possession of 626 kanals of land on the 
round that it had been wrongly mutated in defen- 
ants’ favour. It was contended by them that the 


document relied upon was inadmissible in evidence, 
or want of registration : I 

Held, that the document was admissible as i) 
merely recited that the executants accepted award 
of panchavats and did not by itself create any such 
rights, title or interest as is contemplated by S. 17, 
Registration Act. AIR (Vol 22) 1935 Lah 955 : 37 
P L R 459 : 160 Ind Cas 895 (DB). 

— — S. 17 (1) (b) — Rulings on other documents— 
Whether sufficient guide. 

The question whether a particular document is one 
falling within the scope of S. 17 (1) (b) is one to be 
decided on a perusal of that document and rulings 
upon other documents not shown to be of an exactly 
similar character are no guide to a proper decision. 
Where the lists together were intended by the parties 
to be the only evidence of an arrangement arrived at, 
then the lists declare the rights of the parties and 
they are, therefore, not admissible, being unregis- 
tered, to prove the terms of the partition. AIR 
(Vol 22) 1935 Lah 448 : 17 Lah 122 : 38 P L R 582 : 
159 Ind Cas 27 4 (DB). 

— -S. 17 — A document by which certain rights are 
relinquished in respect of property over Rs. 100 in 
value requires registration and though inadmissible 
for proving the relinquishment when unregistered, it 
may be referred to for the collateral purpose of pro- 
ving the nature of possession. AIR (Vol 20) 1933 Lah 
422 : 145 Ind Cas 691. 

S. 17 (1) (b) — Leases are excluded from the opera- 
tion^ of Cl. (b),'S. 17. Therefore cl. (b), sub-s. (1), 
S. 17, does not apply to a kabuliyat though securing 
a rent of over Rs. 100. 114 Ind Cas 900 : 9 L R A 
Rev 186 : AIR (Vol 15) 1928 All 536. 

S. 17 (1) (b) — Document discharging debt is not 

governed by S. 17 (b). 107 Ind Cas 808 : 27 M L VV 
47: AIR (Vol 15) 1928 Mad 382 (DB). 

S. 17 (1) (b) — Deed reciting terms of concluded 

sale is a sale deed and requires registration. 

Where a document simply recites the fact that the 
sale has already been made and that Rs. 550 cash 
have already been received and that an entry has 
been made in a bahi ragarding the remaining Rs. 550. 

Held, that such a document constitutes a sale-deed 
and is not admissible in evidence if not registered. 
The mere omission to give the boundaries or any 
other particulars as to the property in question in 
the deed does not make the document other than a 
deed of sale. 67 Ind Cas 144 : 3 L L J 173 : AIR 
(Vol 8) 1921 Lah 113 (DB). 

S. 17 (1) (b)— Sale or mortgage. 

The construction of a sale deed and an agreement 
to reconvey the property, must be put according to 
the actual contents of the documents. Where the 
Court finds from the extrinsic evidence and circum- 
stances, the relation of the written language to the 
facts, it may conclude that the sale deed and the 
agreement to reconvey constitute a mortgage. 22 
Bom L R 979 : 58 Ind Cas 406 : AIR (Vol 7) 1920 
Bom 117 (DB). 

Ss. 17 (1) (b) and 49— Scope of. 

The words “create,” “limit,” “assign” or “extin- 
guish” in S. 17 (b) of the Act, imply a definite change 
of legal relation to property by an expression of will 
embodied in the document. The word “declare” 
implies a declaration of will and not a mere statement 
of fact. 19 O C 75 : 3 O L J 339 : 35 Ind Cas 770 : 
AIR (Vol 3) 1916 Oudh 339 (DB). 

9. “Declare”. 

(a) Meaning of. 

(b) Division of property, status etc. 

(a) Meaning of. 

S. 17— Word “declares” in S. 17 (1) (b)— Mean- 
ing. 
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(Per Meredith J.) — The word “declares” used in 
S. 17 (1) (b) must mean something more than a mere 
recital — -The word is used only in reference to 
declarations which form the basis of the title of the 
parties. AIR (Vol 30) 1943 Pat 433 : 11 B H 149 : 217 
Ind Cas 49 (DB). 

S. 17— TKe word ''declare” in S. 17, implies a 

declaration of will and not a mere statement ol fact. 

Where an instrument in writing made at the time 
of dissolution of partnership declares the rights in 
the properties from the date of dissolution of the 
partnership , that the persons who had constituted 
: the partnership, had equal rights in the properties 
which had been purchased out of the profits, the 
instrument requires registration. [AIR (Vol 25) 1938 
Mad 133 Reversed.] AIR (Vol 26) 1939 Mad 884 : 
1 L R (1939) Mad 971 : 1939 M W N 866 : 50 L W 

1 331 : (1939) 2 M L J 649 : 188 Ind Cas 831 (DB). 

S. 17 — Deed by person, declaring that certain 

purchase made by him was benatni for his brother 
who was the real purchaser and owner. 


The word “declare,” in S. 17 is to be taken in the 
same sense as the words ‘create, assign, etc.’ used in 
the same section, that is, as implying a definite 
change of legal relation to the property by an ex- 
pression of will embodied in the document referred 
to. It implies a declaration ol will, not a mere state- 
ment of fact. Where a document written by a person 
that a certain property purchased by him was beuami 
for his brother and declaring that his brother was 
the real purchaser and owner of the same, and that 
his brother has been in possession and enjoyment 
thereof, what it really does is to acknowledge that 
the executant never did have any title that the pur- 
chase was benami and has been followed by the 
actual possession of the real purchaser and the exer- 
cise by him of the rights of a full owner. It clearly 
comes within the description of a document which 
amounts merely to an admission of a pre-existing 
state of affairs aud does not operate to create title, 
and, it is. therefore admissible in evidence though 

unregistered, to show who the P“ r< 7™ se r ?tS?A 
AIRtvol 25) 1938 Oudh 119 : 19b8 R D 499: 1938 
OWN 454 : 1938 A W R 49 : 174 Ind Cas 3/8. 

s. 17 Document containing acknowledgment 

of previous transaction. . . , ^ 

The word •'declare” as used in S. 17 must be con- 
strued in the same sense as the preceding words 
“create,’ “assign,” etc , and the declaration does 
not mean merely a statement of fact, but it must by 
itselt bring about some definite change of relation 
to the property, by an expression of will embodied 
in it. Consequently, the letters which merely contain 
an acknowledgment of a past transaction will not 

require registration. AIR (Vol 22) 1335 Lah 8 l 1 . 160 
Ind Cas 773 tDB). 

S 17 The word ‘declare’ in S. 17, Registration 

Act is eiusdem generis with the other words create 
‘assign’ or ‘limit’, with which it is ‘J cont *8 u ! t3 '( 
AIR (Vol 20' 1935 Rang 307 : 11 Rang 481 : 14J Ind 

Cas 457 (2) (DB). 

S. 17 — Document acknowledging a right. 

The word, ‘declare’ in S. 17 implies a declaration of 
will, not a mere statement of fact. A document which 

merely acknowledges as a fact that a right is veste 

in a particular person does not require registration. 

In the case ol an acknowledgment contained in a 
communication addressed to a third part y , 
tion is uot praticable nor nquired. AIR (Vol 19) j 
P C 55 : 9 O W N 43 : 35 L W 217 : 1932 A LJ 186 : 

55 C L J 136 : 62 M L J 296 : 34 Bom J- R 363 : IS 
P L T 279 : 11 Pat 272 : 59 I A 130 : 36 C W N 250 : 
1932 MWN 6o0 : 136 Ind Cas 798. 

17 — Document acknowledging existence of 
previous mortgage. * 

13F.Y.D./D.F- 21 


The word ‘declare’ in S. 17 (1) (l>) indicates some- 
thing more than a mere statement ol existing facts 
and implies a declaration ol will to cause a change of 
legal relationship in respect of the property concern- 
ed. Therefore a document which merely acknowled- 
ges that a previous mortgage exists unredeemed 
cannot be said to declare a charge on the land mort- 
gagee! and as such is not compulsorily registrable. 
AIR (Vol 19) 1932 Lali 154 : 32 P L R 881 : 136 Ind 
Cas 14 tDB). 

S. 17 — The words ‘declare an interest’ imply a 

definite change of legal relation to the property by 
an expression ol will. 8o a deed of adoption which is 
only a recital of an act ol adoption which lias already 
taken place is not the expression or declaration of 
will by which the right is constituted and so is not 
compulsorily registrable. AIR (Vol IS) 1931 Bom 105: 
32 Bom L R 1385: 128 Ind Cas 901 (DB). 

S. 17 — The word ‘declare’ in Clause (b) of S. 17 

(1) of the Registration Act implies a definite change 
of legal relation to the property by an expression of 
will embodied in the document and not a mere state- 
ment of a past fact. AIR (Vol 13) 1926 Nag 301 : 93 
Ind Cas 193. 


S. 17 The word ‘declare’ in S. 17 implies a de- 
claration of will and not a mere statement of fact 
and therefore a document which merely stated that 
the houses in the possession and enjoyment of the 
appellant shall be enjoyed by her with powers of gift 
and sale is a mere statement of fact and admissible 
in evidence either as a contract to acknowledge an 
existing title or perhaps as evidence in too nature of 
an admission. A 1 R (Vol 10) 1923 Mad 621 : 17 
M L W 588 : 32 M L T 312: 45 MLJ 100: 72 Ind Cas 
456 (DB). 

s. 17 (D (b)— Per Seshagiri Iyer J — The declara- 
tion mentioned in S. 17 must have the legal conse- 
quences contemplated by the parties and should not 
be mere statement of what has taken place between 
the parties. A mere letter by mortgagor to mortgagee 
which is merely an evidence of transaction does not 
itself create or declare any right to immovable pro- 
perty within S. 17 (b). A 1 R (Vol 4) 1917 Mad 799 : 
31 M L J 347 : (1916) 2 M W N 221 : 4 L W 472 : 35 
Ind Cas 864 (DB). 

(b) Division of property, status, etc. 

s. 17 — Some property belonging to minor B 

was sold by his guardian under a registered sale-deed 
and the transaction was ratified by B on attain- 
ing majority, but the deed of ratification was not 
registered. Subsequently, B sold the same property 
to another person who impugned the deed of rati- 
fication on the ground that it was ineffective for want 
of registration : 

Held, that the title passed to the first transferee at 
the date the sale-deed was executed by the guardian. 
The subsequent document ratifying that transaction 
effected no change in the legal rights to the property, 
and all it did was to make clear that B did not intend 
to exercise his privilege of setting aside the transac- 
tion. Such a declaration did not require registration 
under S. 17 (1) ib) of Registration Act. A I R (Vol 30) 
1943 Nag 263 : 1943 N L J 359 : I L R (1943) Nag 
574 :209 Ind Cas 103. 

$ s 17 (1) (b) and 49 — A declaration of intention 

to separate from a Hindu joint family does not have 
to be reduced to the form of a document. It can be 
effected without any formality. But if it is reduced to 
writing, then it lafls within the purview of S. 17 (1) 
(h) Registration Act and that is struck by S. 49. AIR 
(Vol 28) 1941 Nag 209 : 1941 N L J 266: I L R (1941) 
Nag 73 : 196 Ind Cas 278 (DB). 

S. 17 — Document purporting to declare that exe- 
cutants had no title in house. 
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A document which purports to record a payment to 
certain persons of money described as having been 
spent by them in rebuilding a house and also purports 
to declare that the executants held no title in the 
house and had relinquished their connection with it, 
requires registration and if unregistered, cannot be 
admitted in evidence. AIR (Vol 21) 1934 Lah 604 : 
35 P L R 570 : 149 Ind Cas 154 (DB). 

S. 17 — • Where the document merely declares a 

certain person to be an heir of the executant it does 
not fall within the purview of S. 17 (l) (b). AIR (Vol 
10) 1923 Lah 497 : 77 Ind Cas 473 (DB). 

S. 17 (1) (b) — Partition — Compromise — Compul- 
sory registration — Deed effecting division. 

A compromise giving effect to an arrangement ar- 
rived at between the parties about some estate is 
compulsorily registrable. A document containing a 
mere recital of past acts and of a past partition or 
merely declaring the divided status of the parties 
need not be registered. But when the document it- 
self is a record of property subjected to a division 
which took place on the date on which it was written 
and which declares that in certain immovable pro- 
perties certain parties had a share and that their 
former right in certain immovable properties are ex- 
tinguished, it falls under S. 17 (1), (b) of the Regis- 
tration Act and is compulsorily registrable. AIK (Vol 7) 
1920 Nay 118 : 54 Ind Cas 804. 

Ss. 17 (b) and 49 — Partition Book containing a 

list of properties affecting immovable property — A 
formal declaration of status — Unregistered — Admis- 
sibility. 

A document containing a list of properties both 
movable and immovable available for division and 
containing a note as “In presence of the witnesses 
named hereunder we divided” is a formal declaration 
of division of status attested by witnesses and it is 
inadmissible in evidence as it affects immovable pro- 
perties and as it is unregistered. AIR (Vol 3) 1916 
Mad 709 : 2 LW 118 : 30 M L J 404 : 31 Ind Cas 615 
(DB). 

S. 17 (1) (b)— Partition — Lists of partition signed 

by co-sharers— Registration. 

Lists of properties allotted to each co-sharer in a 
partition of joint family properties were prepared 
and each was given a list of his share of the proper- 
ties signed by the other co-sharers. The lists formed 
the actual deed ol partition and therefore registration 
was necessary. 188 P L R 1913 : 127 P W R 1913 : 19 
Ind Cas 646 (DB). 

S. 17 (1) (b) — Family arrangement — Distributing 

properties. 

Distribution of properties among relatives should 
only be made by registered instrument. (1913) 13 
MLT 102 : IS Ind Cas 636 (DB). 

S. 17 (1) (b) — Relinquishment — Covenant to pay 

annuity — Agreement to relinquish ownership in de- 
fault of annuity— Enforceability of. 

Under an unregistered deed a covenantor, after 
acknowledging his ownership of the immovable pro- 
perty under a prior conveyance, agreed to pay a cer- 
tain annuity to another. In the event of default he 
agreed to relinquish his ownership in the property: 

Held, the agreement can be enforced for the pay- 
ment of the annuity and for specific performance of 
the agreement to relinquish, but the document being 
unregistered no suit can be maintained for possession. 
(1912) 16 Ind Cas 881 (Mad) (DB). 

5 , 17 (l) (b) — Partition — Recitals — Memoranda 

ef previous disposition— Document drawn up to evi- 
dence partition made at the time. 

Deeas which are mere recitals or memoranda 
•f dispositions of property which have been previ- 
ously agreed upon or made and which do not them- 
selves operate to effect any such dispossession need 
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not be registered. But where a document is executed 
at the time of partition of properties worth more than. 
Rs. 100 and it is not intended to serve merely as a 
memorandum of what had been previously arranged,, 
the document is compulsorily registrable. 229 FLA 
1912 : 231 PVVR 1912 : 15 Ind Cas 28 (DB). 

10. “Assign” 

S. 17 (1) (b) — Assignment — Assignment of mort- 


gaged property in consideration of mortgagee giving 
up his rights under mortgage requires registration. 

The document by which the mortgagor assigns all 
his right and interest in the immovable property sub- 
ject to the mortgage in consideration of the mort- 
gagee foregoing his right to recover the mortgage 
debt and the interest thereon exceeding Rs. 100 must 
necessarily be registered under S. 17. Registration 
Act; and if it is not registered it is not permissible 
for the mortgagee to rely upon that document for the 
purpose of founding his claim for possession against 
the mortgagor. AIR (Vol 15) 1928 Cal 107 : 46 C L J 
573 : 107 Ind Cas 474 (DB). 

S. 17 — Right of contribution against co-mort- 
gagor to be registered. 

A co-mortgagor who discharged the whole amount 
of the mortgage debt acquires the rights of the mort- 
gagee, and the assignment of this right of the mort- 
gagor of recovering money from other co-mortgagors 
must be by a registered instrument if the value of 
the right is over 100 rupees. AIR (Vol 11) 1924 Nag 
238 : 76 Ind Cas 57. 

S. 17 (b) — Lease — Admissibility if unregistered. 

. . m ■ k . i ■ . . . . 1 ^ 


Where a right to collect “lac” is assigned fora 
number of years, the document must be registered 
compulsorily if the value of the interest transferred 
is more than Rs. 100 and cannot be admitted in a 
suit for damages based upon it if unregistered. (1909) 
5 N L R 21 : 1 Ind Cas 903. 

11. “Limit” 

S. 17 — Agreement regulating right to hold mar- 


ket — Registration. 

Per Srivastava, J. — A right to hold a market on 
one’s land is a right in immovable property and, 
therefore, an agreement between two owners allocat- 
ing particular days for holding a market on their res- 
pective lands and imposing a condition that the par- 
ties are not to be allowed to hold a market on other 
days, is one the registration of which is compulsory 
under S. 17, cl. (b). AIR (Vol 18) 1931 Oudh 110 : 5 
Luck 504 : 8 O W N 38 : 131 Ind Cas 65 (DB). 

S. 17 (1) (b)— Agreements — Redemption not al- 


lowed for 54 years under mortgage deed — Subse- 
quent unregistered agreement between mortgagor 
and mortgagee allowing mortgagor to redeem at any 
time on payment of Rs. 200. 

Under the terms of the mortgage deed redemption 
was not permissible for 54 years. But mortgagor sued 
mortgagee before the expiry of that period relying 
on the agreement between himself and the mort- 
gagee, which allowed him to redeem regardless of 
the term of 54 years if he paid to the mortgagee 
Bs. 200 by a certain date. The agreement was not- 
registered. 

Held, that the subsequent covenant was one by 
which the mortgagor’s right to retain possession for 
54 years was limited if not extinguished in so far as 
it became redeemable at any time after payment ot 
the amount agreed on and as such the agreement was 
compulsorily registrable and not admissible in evi- 
dence for the purpose for which mortgagor desirea 
to use it. AIR (Vol 17) 1930 All 506: 1930 A L J 
1163 (DB). 

12. “Extinguish* 

S. 17 (b) and (2) (xi) — Distinction between re- 
ceipt and relinquishment. 
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When a receipt does not purport to extinguish a 
mortgage deed but only operates to do so, it may not 
be registered under S. 17 (2) (xi) and may be admissi- 
ble in evidence but a receipt by the mortgagee relin- 
quishing a portion of the mortgage-money does not 
fall under S. 17 (2) (xi) and is inadmissible in evi- 
dence when not registered. AIR (Vol 28) 1941 Mad 
197 : 1940 M W N 895 : 52 L W 401. 

S. 17 (1) (b) — Lease — Lessee agreeing to give 

up lease in consideration of lessor paying a lump 
sum — Agreement extinguishes the lease and must 
be registered. 

On September 30, 1919, two documents were pas- 
sed between the parties. The document passed by 
the defendant was as follows: “1 have taken on rent 
from you your land. The time fixed in respect there- 
of is three years, which has not yet expired, for that 
reason an understanding is arrived at between you 
and me and the land which is in my possession will 
be considered as being in your possession from this 
day. Now 1 shall have no right to the remaining 
period in respect of the rent note. And at present 
there are lying my pieces of timber wood and I am 
to remove the same within four months from this 
day, and deliver land into your possession and I 
am not to raise any objection with regard to the 
same. But the rent note which has been newly pas- 
sed, is to be considered null and void and there is no 
dispute or objection as regards the fixed period, be- 
cause you have satisfied my mind by payment of 
Rs. 15,000 to me in respect of my incomplete period.” 

The document passed by the plaintiff was as fol- 
lows* “1 have let out on rent to you land. The time 
fixed in respect thereof is three years, which has not 
yet expired. You have of your own accord entered 
into an agreement with me and have given up your 
right in respect of the period of the rent note from 
this day and you should remove your pieces of tim- 
ber wood within four months from this day, and 
deliver the land into my possession.” 

Held, that the documents read together extinguish- 
ed the right created by the original lease and that 
the position of parties as lessor and lessee no longer 
continued and that the defendant could only be con- 
sidered as a licensee entitled to keep his timber on 
the premises for removal within four months and, 
therefore, come under S. 17 (1) (b) and required to be 
registered. AIR (Vol 13) 1926 Bom 573 : 28 Bom L R 
1152 : 98 Ind Cas 426 (DB). 

S. 17 (1) (b) — Partition — Partition deed effect- 
ing division in status. 

A partition deed creating division in status only 
extinguishes rights within Sub-section (1). AIR 
(Vol 7) 1920 Mad 172: 57 Ind Cas 18 (DB). 

S. 17 (1) (b) — Relinquishment. 

Agreement declaring absence of title to tank. An 
agreement by which one party declares that he has 
no title of land more than Rs. 100 in value requires 
registration although it might be doubtful whether 
any title to the land existed in the declarant. AIR 
(Vol 6) 1919 Lah 222 : 39 P R 1919 : 80 P L R 1919 : 
51 Ind Cas 391 (DB). 

S. 17 (1) (b)— Relinquishment— Document relin- 
quishing rights in property. 

Registration of a document relinquishing rights in 
immovable property of over Rs. 100 and indicating 
a clear intention that title should pass to the releasee 
is a conveyance and not a mere agreement to convey 
and is compulsorily registrable. AIR (Vol 5) 1918 
Lah 317 : 10 P W R 1918 : 157 P L R 1917: 44 Ind 
Cas 228 (DB). 

S. 17 (1) cl. (b) and (2) cl. (11)— Relinquishment 

of portion of mortgaged debt — Registration. 

' An agreement by a mortgagee relinquishing a por- 
tion of the mortgaged debt requires registration 


under S. 17 (1) cl. (b) of the Act. AIR (Vol 5) 1918 
Mad 331 : 24 M L J 79 : 7 L W 229 : (1918) M W N 
262 : 44 Ind Cas 132 (DB). 

S. 17 (1) (b) — Scope of — Documents extinguish- 
ing rights— Registration. 

A document which purports to extinguish the exe- 
cutant’s rights as mortgagee of more than Rs. 100 in 
value is compulsorily registrable. AIR (Vol 2) 1915 
Lah 4L7 : 55 P W R 1915 : 142 P L R 1915 : 27 Ind 
Cas 769 (DB). 

S. 17 (1) (b) — Relinquishment— Surrender of re- 
versionary rights — Adverse possession. 

An agreement whereby a reversioner surrenders 
his reversionary right* in immovable property of the 
value of Rs. 100 or upwards is compulsorily registra- 
ble since it amounts to an extinguishment of the 
right in the immovable properties. 30 B 304, Not 
foil. AIR (Vol 2) 1915 Lah 353 (2) : 12 -P L R 1915 : 
18 P W R 1915 : 27 Ind Cas 699. 

S. 17 (1) (b) — Relinquishment of reversioner’s 

interest — Value above Rs: 100 — Registration if com- 
pulsory. 

The relinquishment of a reversioner’s interest, the 
present value of which is ascertained Rs. 100 or 
above, requires compulsory registration. 135 P VV R 
1911 : 214 P L R 1911 : 11 Ind Cas 211. 

S. 17 (1) (b) — Relinquishment of claim to im- 
movable property over Rs. 100. 

A document containing consent to a disposition of 
property and a formal renunciation of a claim, whe- 
ther legally correct or not is release and must be re- 
gistered when pertaining to immovable property of 
the value of Rs. 100 or over. (1911) 7 N L R 36 : 10 
Ind Cas 733. 

S. 17 (1) (b) — Release — Registration when com- 
plete. 

A release which is duly executed and presented for 
registration but the registrar who registered it wrong- 
ly registered it in a book not kept for the registration 
of documents compulsorily registrable under S. 17 of 
the Act, must be considered to have been duly re- 
gistered. A release requires registration. (1910) 34 
Bom 202 : 11 Bom L R 1321 : 4 Ind Cas 588 (DB). 

13. il In present or in future.” 

S. 17 (1) (b) — Applicability — Document ex- 
cluded from registration by S. 21. 

S. 17 (1) (b). Registration Act only relates to docu- 
ments which specify and define the exact property 
on which they are to operate and to rights which 
exist in the person executing the document at the 
date of execution. The section must be read in con- 
junction with Ss. 21 (I) and 49. A document which 
is excluded from registration by S. 2L cannot there- 
fore be covered by S. 17 (1) (b). A document which 
merely relates to unspecified property which may be 
purchased in the future is excluded from registra- 
tion by S. 21 and so does not fall under S. 17 (1) (b) 
and is not hit by S. 49 (a) and (c). AIR (Vol 37) 1950 
Nag 192 : I L R (1951) Nag 196 : 1950 N L J 607. 

Ss. 17, 49 — In pursuance of a conversation 

between A and B, B wrote a letter to A agreeing to 
take either the ground floor or first floor of his house 
for a period of five years. The letter also stated that 
it was to be considered as an agreement. It was sub- 
sequently decided between themselves to let a flat on 
the first floor to B, A lease was prepared, and pre- 
sented by A for registration but was not registered on 
failure of B to admit execution before the Registrar. 
B lived in the house for some months and then alleg- 
ing that he was a monthly tenant, vacated the house 
after the usual notice. A filed a suit to recover 
damages for breach of agreement : 

Held, that the letter sent by B to A did not create 
a present demise of either of the flats and was ad- 
missible in evidence, though unregistered. 
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Held, also, that the lease, although unregistered, 
was admissible, not onlv as evidence of part per- 
formance of the terms of the agreement contained 
therein, but also in order to show that the plaintiff 
can, under S. 53A, enforce his right to claim damages 
for breach of the agreement as provided by one of 
its terms, and that A was entitled to recover damages 
for breach of agreement. AIR (Vol 20) 1933 Bom 
3S1 : 35 Bom L R 722 : 145 Ind Cas 557. 

S. 17 — In the case of a document which is com- 
pulsorily registrable the mere fact that part of it 
would not come into operation till some years later, 
does not operate to make it other than a present 
demise, and is, therefore, compulsorily registrable. 
AIR (Vol 13) 1926 Bom 384 : 28 Bom L R 743 : 96 
lnd Cas 827 (DB). 

S 17 — Agreement embodying a complete con- 
tract. 

lhe right, title or interest, whether vested or con- 
tingent, must be a present and not a future right, 
title or interest in order that it may come under 
S. 17 (l) (b) and it must itself purport or operate to 
create the right, etc. contemplated by the section. A 
document which recites that a certain contract had 
already been entered into and that in the event of 
certain happenings certain future right would accrue 
in lavour of certain person, does not fall within the 
purview of S. 17 (l) (b) of the Registration Act. Sec- 
tion 17 read with S. 49 must be very strictly con- 
strued and the benefit of any doubt should be given 
in favour of the document not being compulsorily 
registrable. AIR (Vol 6) 1919 Lah 60 : 1 L L J 79:69 
lnd Cas 608 (DB). 

14. “Any right, title or interest.” 

- Ss. 17 (1) (b) and 49— A document which creates 
a right of way creates a right to or interest in im- 
movable property within the meaning of S. 2 (6) and 
S. 17 (H (d). It requires registration and if not regis- 
tered, is inadmissible in evidence. AIR (Vol 30) 1943 
Mad 522 : 56 L W 279 : (1943) 2 M L J 15 : 1943 
M W N 466 : 209 Ind Cas 202. 

S. 17 Right to or in property and right inci- 
dental to ownership — Distinction. 

Generally when a right in or to property is assign- 
ed, created, declared, limited or extinguished, then 
there must be a definite change of legal relation to 
the property. If on the other hand, merely incidental 
rights are limited or extinguished, there may not be 
any change of legal relation to property for the pur- 
poses of S. 17 (1) (b); this distinction must be drawn. 
AIR (Vol 30) 1943 Pat 433 : 217 lnd Cas 49 (DB). 

S. 17 — Amendment in 1929— Effect of. 

The amendment of S. 17 in 1929 does not require 
documents executed before'that Act came into ope- 
ration and which did not require registration when 
it was executed, to be registered. AIR (Vol 27) 1940 
Pat 497 : 6 B R 459 : 187 Ind Cas 353 (DB). 

S. 17 Document giving up reversionary rights. 

The transfer of reversionary rights is not itself 
tantamount to transler of property and hence, regis- 
tration of a document giving up reversionary rights is 
not necessary. AIR (Vol 20) 1939 Lah 414 : 187 Ind 
Cas 865. 

S. 17 Agreement not creating interest in land 

requires no registration 

1 he question whether a document is compulsorily 
registrable, to be admissible in evidence, sh mid be 
decided by perusal of the contents of the document. 
The undertaking that a person will sell the lands to 
any other person to whom the defendants might ask 
him to sell and deliver possession dors not create 
interest in land and does not therefore bring it under 
S 17 . AIR (Vol 16) 1929 Mad 807. 

'* s 17 — Agreement to divide properties at the 
end of a litigation, need not be registered. 


Where during the pendency of a suit, the parties 
effected a document the effect of which was that 
the litigation should pursue its full course and what- 
ever the result mignt be the contestants would at 
the end of the litigation divide the property. 

Held, that was an agreement to divide the pro- 
perty at the expiration of the litigation, and could 
not create any interest in the property under the pro- 
visions of S. 54 of the Transfer of Property Act and 
that the mere fact that there was an arrangement 
with regard to the profits pending the litigation and 
that the plaintiff gave up the management of the 
property into the hands of the defendants agreeing 
that they should pay him one-fifth, would not 
possibly bring the document within the provisions of 
S. 17 (1) (b) of the Registration. AIR (Vol 13) 1926 
Bom 24 : 27 Bom L R 1441 : 91 Ind Cas 817 (DB). 

S. 17 — The right of a mortgagee can be trans- 
ferred only by a registered instrument. AIR (Vol 13) 
1926 Mad 903 : 1926 M W N 569 : 51 M L J 95 : 95 
Ind Cas 447. 

S. 17 — Agreement modifying rate of interest on 

a mortgage for more than Rs. 100 is compulsorily 
registrable and oral evidence is inadmissible to prove 
its terms under Evidence Act, S. 92 (4). AIR (Vol 13) 
1926 Nag 321 : 93 Ind Cas 95 (DB). 

S. 17 — Deed relinquishing reversionary rights 

under the Customary Law of the Puniab in immov- 
able property for a consideration of Rs. 100 or up- 
wards falls within S. 17 (1) (b) of the Registration 
Act and is compulsorily registrable. AIR (Vol 11) 
1924 Lah 641 : 70 Ind Cas 35. 

S. 17 — Agreement to pay a share of the crops 

or a certain sum of money needs no registration. 
AIR (Vol 11) 1924 Lah 149 : 5 L L J 360 : 72 Ind 
Cas 480 (DB). 

S. 17 -Deed disinheriting son, requires registra- 
tion. 

Where a deed recited that from the date of its 
execution the executant Ram Dat would cease to 
have any connection with Karam Chand that Karam 
( hand would also have no concern with anv of Ram 
Dat’s property and that after the death of Ram Dat 
and his wife, Karam Chand would have no rights as 
a son, and the other sons would perform the fune- 
ral ceremonies. 

Held, the meaning was that Karam Chand was to 
lose all his rights in his father’s property from the 
date of the execution of the document and that the 
recital that he would not have the rights of a son 
after Ram Dat’s death referred to rights of a reli- 
gious character and not to rights in the property. 
The document is, therefore, not a will and is inad- 
missible in evidence for want of registration. AIR 
(Vol 9) 1922 Lah 421 : 67 Ind Cas 431 (DB). 

S. 17 — The undertaking given by one brother not 

to contest, any alienation which his brother might 
make in future as to one half of the land does not 
require registration. AIR (Vol 9) 1922 Lah 95 : 3 Lah 
1L2 : 4 L L J 52 : 67 Ind Cas 417 (DB). 

S'. 17 (1) (b> and 49 — Relinquishment — Relin- 
quishing interest — Registration. 

A document relinquishing rights and interest in 
land and a building over it, is compulsorily regis- 
trable. If not registered it is inadmissible in evi- 
dence. AIR (Vol 6) 1919 Lah 350 : 50 Ind Cas 922. 

Ss. 17 (1) (b) and 49 — Lease — Agreement to 

occupy vacant site, build on it and retain it for life. 

An undertaking to occupy land contained in a docu- 
ment and to build on it is neither a lease nor an 
undertaking to occupy within S. 17 (2 or S. L. (7), 
Registration Act. The undertaking to occupy not be- 
ii g a lease no right or interest in the land '•'as creat- 
ed and registration of it was not, therefore, com 
pulsory. S. 17 of the Act must be construed very 
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Strictly as read with S. 49 it imposes a serious dis- 
ability. AIR (Vol 6) 1919 Lah 51 : 124 P R 1919 : 53 
Ind Cas 451. 

— S. 17 (1) (b) — Sale— Agreement to re-sell if com- 
pulsorily registrable. 

An agreement to re-sell a property for the same 
price creates a right of redemption for that amount 
and is compulsorily registrable. All\ (Vol 3) 1910 
L B 18 : 31 Ind Cas 890. 

5. 17 (l) (b) — Transfer of future interest— Con- 


sent of reversioner. 

Assent of reversioner to alienation in writing was 
not compulsorily registrable as the executant had no 
more than spes successionis. A 1 R (Vol 1) 1914 Bom 
187 : 38 Bom 224 : 15 Bom LR 1142 : 22 Ind Cas 292 
(DB). 

J. 17 (1) (b)— Mortgage— Right of redemption. 
The right to redeem a mortgage comes within the 
expression “other intangible thing” in clause (2) of 
the section and as such cannot be transferred without 
registration. (1913) 11 ALJ 407: 19 Ind Cas 818 (DB). 

S. 17 (1) (b) — Relinquishment by widow — Ad- 
missibility of unregistered deed. 

The right of a widow to hold possession of land 
left by her husband till death or remarriage amounts 
to “a right title or iuterest” in that land within 
S. 17. An agreement by a widow relinquishing her 
life-estate in such land in favour of her husband’s 
collaterals is compulsorily registrable, and if unregis- 
tered, would be inadmissible in evidence. 92 P R 
(1912) : 97 P W R 1912 : 14 Ind Cas 749 (DB). 

S. 17 (1) (b) — Trusts— Trustees, title, by regis- 
tration — Destruction after execution. 

Registration of a trust-deed in the absence of an 
intention to the contrary, conveys title to the trustee 
even if the deed ismot delivered. Destruction by the 
author after registration is ineffectual to destroy 
trust. (1911) 2MWN 376: 10 M L T 44: 11 Ind Cas 
24 (DB). 

15. “Whether vested or contingent”. 


ment falling within cl. (b), suh-s. (1), S. 17 could he 
registrable at a Registration Office in the District of 
Dacca and it was not invalid. AIR (Vol 22) 1935 Cal 
203 : 60 C L J 243 : 39 C W N 120 : 155 lud Cas 926 
(DB). 

16. “Of the value of one hundred rupees and 

upwards”. 

S. 17 — Words “value of hundred rupees”— Inter- 
pretation of. 

Per (Meredith and Chatteriee JJ.) — Under S. 17 
(1) (b), it is the right, title or interest affected which 
has to be of the value of Rs. 100 and upwards and 
not the immovable property itselt. AIR (Vol 30) L941 
Pat 433 : 11 B R 149 : 217 Ind Cas 49 <DB). 

S. 17-Test. , . . 

Where there is a pecuniary consideration stated in 
the deed of assignment of the decree itself, it is that 
consideration which would form the test for the pur- 
pose of registration under S. 17 and not the amount 
due under decree. AIR (\'ol 29) 1942 Rom 134 : 44 
Bom L R 164 : 1 L R (1942) Bom 190 : 200 Ind Cas 
440. , , . , 

S. 17 Mere statement by owner that he had 

given his property worth more than Ks. 100 to an- 
other. 

A mere statement in a Magistrate’s Court by an 
owner of property that he had given up a portion ot 
the property worth more than 11s. 100 to another is 
not sufficient to effect a transfer of the same which 
cannot be done except by a registered instrument. 
A I B (Vol 26) 1939 Sind 128 : I L B (1939) Kar 563 : 
181 Ind Cas 982 (DB). 

S. 17— Transfer of property in lieu of dower. 

No registration is required for a deed of transfer in 
lieu of dower which is fixed at less than Us. 100, but 
where the dower is fixed, not in terms of money but 
in property itself, the deed transferring such immov- 
able property, which is worth more than Ils. 100 
requires registration, even if the deed is stamped 
with a stamp of one rupee only. AIR (Vol 24) 1937 

107 • 179 Tnrf Pac 447. 


S. 17 (1) (b) — Plot of land purchased by wife for 

Rs. 255— Husband to build house on site — As consi- 
deration, husband given right to live for lifetime— 
Both to have right of residence— Daughter to inherit 
it on their death : 

Held, agreements created contingent interest and 
were compulsorily registrable. AIR (Vol 23) 1936 
Lah 1002 : 167 Ind Cas 720 (DB). 

Ss. 17 (1) (b), 21— Sale-deed— Property mention- 
ed as existing in district where deed is registered not 
actually existing but introduced as fictitious item — 
Deed containing clause»making it non-testamentary 
instrument creating vested rights : 

Held, on construction that the clause in the docu- 
ment satisfied the requirements of S. 17, sub-s. (1), 
cl. (b), inasmuch as the document, by reason of the 
clause, would be a non-testamentary instrument 
which purported to create or declare, though in 
future, a right vested or contingent in favour of the 
plaintiffs. That being the position, the document 
would be registrable in the District of Dacca even 
though as a kobala transferring the three items of 
property mentioned in the document, it would not be 

so registrable. , , , 

Held further, that treated as a kobala, the docu- 
ment could not be registered in any Registration 
Office in the District of Dacca in view of the fact 
that the only property which purported to have 
been covered by it as lying within the District ot 
Dacca was a tin shed which had no existence what- 
ever and inasmuch as the introduction of a fictitious 
item of property in tha sale-deed for the purpose of 
getting it registered at a particular place would make 
the registration of the document invalid. But the 
document, regarded as a non-testamentary instru- 


S. 17 (1) (a) — Transfer of house worth more 

than Rs. 100 to wife in lieu of dower which is less 

than Rs. 100. , 

Section 17 (1) does not contemplate the market 
value of the property at the time when it was trans- 
ferred to be the criterion for deciding whether the 
document by which it was transferred should be 
registered or not. It is the consideration which 

governs the matter. t c 

Where a husband executes a deed of transfer ot 
his house, the market value of which is over hundred 
rupees, to his wife in lieu of her dower, which was 
below Rs. 100, the transfer deed does not require re- 
gistration. A I R (Vol 24) 1937 Pesh 39 : 168 Ind Cas 
390. 

S. 17 (1) (b)— Surety bonds-Cattle of judgment- 

debtor attached in execution — Applicant executing 
surety bond, mortgaging certain properties and under- 
taking to produce cattle and in case of failure, bind- 
ing himself to pay Rs- 90, value of cattle : 

Held, that the document was neither mortgage nor 
charge and registration was not essential. AIR (Vol 
23) 1936 Rang 303 : 164 Ind Cas 52. 

S. 17— “Right, title and interest of the value of 

one hundred rupees”, meaning of — Grant of life 
interest in rent. ' 

The value of one hundred rupees referred to in 
S. 17 tl) (b), is the value of the right, title or interest 
created by the document in question* 

Where a husband executes a deed in consideration 
of marriage granting to his wife life-interest in the 
rent of a house fetching annually Rs. 90 for her resi- 
dence and maintenance, the value of the right grant- 
ed is worth more than one hundred rupees and con- 
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sequently, requires registration. A I R (Vol 19) 1932 
Bom 217 : 34 Bom L R 459 : 138 Ind Gas 274 (DB). 

S. 17 (1) (a) — Father making gift to his daugh- 

ters by registered deed — Daughters passing an unre- 
gistered writing in father’s favour, agreeing that the 
father may revoke the gift — Suit by one of the 
donees for the recovery of the gifted share : 

Held, that the agreement was not in contravention 
ot S. 1< (a) there being no evidence to show that the 
V f affected by it was of the value 

of Rs. 100 or more. The agreement, therefore, may 
be looked at in evidence. A I R (Vol 19) 1932 Bom 
188 : 34 Bom L R 218 : 137 Ind Cas 580. 


•S. 17 (1) (b) — Bond. 


« * » — r — — - - 

Security bond hypothecating immovable property 
upwards of Rs. 100 to stay a sale in execution pro- 
ceedings is compulsorily registrable. A I R (Vol 14) 
1927 Lah 763 : 103 Ind Cas 702. 


S . 17 — Test for. 

The question of liability to registration is to be 
determined with reference to the consideration in 
money entered in the deed and not the real value of 
the property. A I R (Vol 8) 1921 Oudh 167 : 63 Ind 
Cas 551 : 8QLJ 311. 


— S. 1< (1) (b) — (1864), S. 13 — Ascertainment of 
value ot property transferred. 

j^^e v >due of the right on the date of the execution 
ot the document determines the question of the 
registration of a document transferring any right in 
property. If the value of such a right is more than 
Ks - 10 0. then the document ought to be registered 
and when registered is admissible under S. 13. A I R 
(Vol 4) 1917 All 375 : 39 Ind Cas 931 (DB). 

— H) (b) — Dower deed— Kabin Nama. 

A Kabin nama or a deed of dower hypothecating 
immovable property worth Rs. 100 or more for the 
satisfaction of dower claim is compulsorily regis- 
trable. 71 PWR 1910 : 6 Ind Cas 931. 


Where, by a document purporting to be a mort- 
gage-deed movable and immovable propeities were 
hypothecated and the document was unregistered : 

Held, that so far as the immovable property was 
concerned, there was no valid mortgage and that 
the movables were not confined to machinery only 
but referred to all movables specified in the deed 
and that the mortgage in respect of it was valid. 
AIR (Vol 22) 1935 Cal 388 : 60 CLJ 515: 156 Ind Cas 
520 (DB). 

Ss. 17, 49 — Unregistered document mentioning 

amount of dower and dealing with rights in immov- 
able property. 

An unregistered document contained a recital of 
the fact that the marriage between the parties had 
been performed and that the bride was being gifen 
in lieu of a prompt dower of Rs. 10,000 ornaments 
worth Rs. 2,500 and four items of immovable pro- 
perty described therein. This was followed by a 
separate agreement on the part of the husband to 
pay Rs. 10,000 as dower, Rs. 30 per mensem as 
pandan expenses or pin money and an undertaking 
on his behalf not to misappropriate the nuptial orna- 
ments or the articles of dowry or usurp tne immov- 
able property mentioned above. Finally, the father 
of the bridegroom made a personal covenant to in- 
demnify the bride in case the dower or the pandan 
expenses were not paid and he had also added a 
declaration to the effect that his rights in the pro- 
perty mentioned above had been extinguished : 

Held, that the covenant relating to the dower stood 
altogether detached from all declarations regarding 
the immovable property and was clearly separable 
from them, and that the document in question could 
be used for the purpose of proving the amount of 
dower and the contract of guarantee entered into 
by the bridegroom’s father relating thereto. AIR 
(Vol 22) 1935 Lah 375 : 37 PLR 210 : 10 Lah 1105 : 
157 Ind Cas 69 (DB). 


■S. 17 (1) (b) — Assignment bond. 

M .1 i . i ^ i 


f u i^ re t * le hypothecation bond amounts to mor 
than Rs. 100 at the time of assignment though it wa 
below Rs. 100 originally, the assignment must b 

852 S (DB) d ‘ 1910 MWN 73 : 7 MLT 379 : 5 lnd Ca 

S- S j (1) (b) and 49 — Unregistered surety bom 


— Evidence. 


A surety bond affecting a house worth over Rs. 100 
though unregistered is admissible in evidence to 
prove a distinct and separate personal undertaking 
to pay the debt. (1910) 3 Bur LT 141 : 8 Ind Cas 985. 

— — S. 17 — Document creating a future right of the 
value of upwards of one hundred rupees in immove- 
able property. 

Where M sold property to D by a registered sale 
deed lor Rs. 399 and on the same day agreed by 
an unregistered deed to re-transfer the property for 
Rs. 150 on the last day of Jeth in any year. Held, 
that the latter document not having been regis- 
tered, effect could not be given to it. 1906 AWN 180 


17. To or in immoveable property. 

-Ss. 17 (1), 49 — Settlement deed — Trustees to pay 

to the widow and the children of the settlor — Vested 
right in income and contingent right in corpus given: 

Held, that the nature of the interest in future rents 
and profits was such as to constitute immovable pro- 
perty and the deed required registration. AIR (Vol 
23) 1930 PC 230 : 1936 ALJ 832 : 40 CWN 1253 : 38 
Bom LR 1011 : 2 BR 709 : 71 MLJ 440 : 17 PLT 653: 
14 Rang 400 : 1930 AWR 809 : 44 L W 595 : 1930 
MWN 1207 : 63 IA 340 : 05 C L J 275 : 163 Ind Cas 
418. 


S. 17 — Hypothecation — Document hypothecat- 
ing movables and immovables not registered — Vali- 
dity. 


Ss. 17, 49 — The interest under a settlement of 

landed property is an interest in immovable property, 
and falls within the ambit of S. 54. T. P. Act. Con- 
sequently, no sale or transfer of that interest can be 
made or effected otherwise than by a registered in- 
strument. AIR (Vol 22) 1935 Rang 84 : 12 Rang 589 ; 
154 Ind Cas 9 (DB). 

* ‘Ss. 17, 49— Agreement to remove sand and level 

land — Whether creates interest in land — Whether 
compulsorily registrable. 

Where, under an unregistered agreement in writ- 
ing of August 1927, the defendants, in payment of 
compensation, were given liberty to remove sand 
and earth from the plaintiff’s land up to a certain 
level and to level the land and the plaintiff insti- 
tuted a suit for damages for breach of the agreement: 

Held, that the agreement was one creating an 
interest in immovable property and was, therefore, 
compulsorily registrable : 

Held, also that the covenant to level the lands 
was, however, collateral to the agreement and one 
which did not affect the land within S. 49 and could, 
therefore, be proved by other evidence. AIR (Vol 19) 
1932 Mad 734 : 1932 MWN 897 : 63 MLJ 587 : 36 
LW 626 : 50 Mad 69 : 139 Ind Cas 870 (DB). 

S. 17 (b) — Right to hold market — Agreement 

regarding same — Need for registration. 

The right to hold a market is an incident to the 
ownership of the land. The allocation of a particular 
day for holding the bazaar coupled with the condi- 
tion that the parties are not to be allowed to hold 
the bazaar on certain other days is a restriction on 
the general right possessed by the owner to hold 
the market, and so where agreement deals with such 
a right and the value of the same is more than Rs. 100 
the document requires registration. AIR (Vol 18) 
1931 Oudh 110 : 5 Luck 504 (DB). 
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1. 17 — A contract for sale of mango and other 
fruit crop not in existence at the time of contract is 
indubitably a contract with regard to movable pro- 
perty only and as such does not require registration. 
AIR (Vol 12) 1925 All 411 : 23 ALJ 430 : 47 All 738: 

-6 LRA Civ 382 : 88 Ind Cas 109 (DB). 

S. 17 — Right to execute decree is not a right in 

or to immovable property— Agreement not to exercise 
such right is notinecessarily registrable. A I l\ t' 01 

12) 1925 Mad 1149 : 49 MLJ 075 : 1925 MWN 543 : 

91 Ind Cas 618. 

S. 17 — No registration necessary — Othi deed. 

If an Othi deed of Palmy rah trees does not place 
any restriction on the right of the owner’s enjoyment 
of the land on which trees are standing, it does not 
need registration though the value is Rs. .100. A 1 R 
(Vol 11) 1924 Mad 542 : 19 MLW 494 : 1924 M W N 
451 : 79 Ind Cas 2 (DB). 

S. 17 — Surrender of equity of redemption — 

Agreement acted upon. 

Although a surrender of the equity of redemption 
in immovable property worth over Rs. 100 could not 
have been made except by a registered instrument, 
equity will support the transaction alter it has been 
acted upon by the parties for a long time. 

Where the mortgagee got possession by virtue of 
the surender in tacit recognition of the validity ot 
the previous foreclosure proceedings and enjoyed 
the same in his capacity as purchaser or proprietor. 

Held, that the mortgagor’s title is exinguished on 
the principle that the locus pemtentae which exists 
when the parties stand on nothing but an engage :- 
ment which is incomplete is excluded where the 
parties have acted thereon. AIR (Vol 9) 1922 Oudh 
133 : 25 OC 83 : 10 OLJ 1 : 08 Ind Cas 223. 

S. 17 (1) (b) — Option to purchase— Registration. 

An option to purchase, not being an interest in 
land reauires no registration according to ^* A ' T °£ 
RegistratTon Act. AIR (Vol 4) I9L7 LB 72 : 9 Bur LT 
177 : 37 Ind Cas 91 (DB). 

Ss. 17 (1) (b) and 49 — Unregistered letter, con- 
verting the sale of the previous day into a mortgage 
or depriving it of its legal effect— Whether admis- 

sable in evidence. . , 

A letter written to say that a sale executed the 
previous day is in effect a mortgage or that it conveys 
no title, is one that “affects immovable property 
under S. 17 of the Registration Act and is not ad- 
missible in evidence without registration. 26 M L J 
1511914) MWN 178 : 1 L VV 157 : 23 Ind Cas 
409 AIR (Vol 1) 1914 Mad 639 (FB). 

S 17 (1) (b)— Lease— Lease for drawing toddy if 

,h °A U, L b se r fS S drawing toddy does not create an 

interest in “immovable property” within the mean- 

ing of S. 17 (b) of the Registration Act and does not 

require registration. 38 Mad 883 .15 M L • 

(1914) .MWN 327 : 23 Ind Cas 102 : AIR (Vol 1) 

1914 Mad 362 (DB). „ ^ 

* S. 17, Cl. (a) — ‘‘Immoveable property —Future 

rent— Lease of melwaram — Lessee in occupation 
.under unregistered lease a trespasser where lease 
registrable— Damages. 

. Future rent is a benefit to arise out of land within 
the meaning of the Registration Act ; and conse- 
quently a lease of the melwaram right lot a luture 
vear is compulsorily registrable if the value ot the 
interest created by the document is Rupees one 
hundred or upwards. A person occupying land under 
2 lease inadmissible in evidence for want of regis- 
tration is a trespasser and . q? m fi4 • 8 M L T 
damages to the real owner. (1911) 34 M 04 . 8 M L I 
91* 20 M L J 900 : 1910 MWN 263 : 0 Ind Cas 504 

{DB). 


S. 17— Documents compulsorily registrable not 

registered — Evidence for collateral purposes. 

A document of which registration is compulsory 
under the Registration Act may be used as evidence 
for any collateral purpose — lor any purpose other 
than that of creating or extinguishing a l right to im- 
moveable property. (1907) 9 Bom L R 3J3 (3J9) (D1 )• 
S. 17 Sale of standing timber — Immoveable 

property. , , . , 

Held, that a '‘document which purported to he a 
‘theka’ of a certain portion of a forest ‘for all kinds 
of trees’ for two years was not a document conveying 
an interest in immoveable property and did not re- 
quire to be registered. 190b A VV N 4 (5) : 3 A L J 
138 : 28 All 277. 

-S. 17, Cl. (a)— ‘Immoveable property’—Right ot 

management— Registration as to part good and part 

bad. , , 

The right of a manager of a Hindu temple, even 

though involving the holding of immoveable pro- 
perty forming part of the endowments of the temp e, 
is not immoveable property within S. 1 i • A docu- 
ment transferring among others the right to manage 
a temple and its endowments is sufficiently descrip- 
tive if it mentions the name of the temple, its situa- 
tion and the extent of the lands and the registry. 
Where the description is sufficient only as to part, 
although defective as to others, the refusal to jegister 
the document with reference to the portion as to 
which the description is sufficient is bad. (iyU4; to 

M L J 30 (31) (DB). 

S. 17, Cl. (a) — Right to the status of Karnavan 

not an interest in immoveable property — bee (LJU4; 
14 M L J 415 : 28 M. 182 (196) (FB). 

S. 17, Cl. (a)— Immoveable property— Fixtures— 

Goods and chattels— Necessity for registration. 

Fixtures cannot be said to be goods and chattels or 
immoveable property for all purposes. Though fixtures 
are not goods and chattels within the j d °c£ in ? 
reputed ownership under the insolvency law, they 
are not always immoveable property requiring a 
registered conveyance under S. 17 of the Registration 
Act. (1901) 25 Bom 659 (666) : 3 Bom L R 420 (DB). 

SUB-S. (1) (c) c 

18. Scope. 

§ 17 Entry of advance without receipt, for 

P U Th e^n try That ^s no more than a memorandum of 
a sum advanced for a purchase of a property is not a 
receipt of money leceived for a sale of an immovable 

property and therefore, does not n ^ ed 5 eglS 1 t o| t ‘ T j 
AIR (Vol 26) 1939 Lah 502 : 41 P L R 513 : 185 Ind 

Cas 013. 

S. i7_Receipt of payment of mortgage money 

missing— Mutation entry not stating that receipt by 
itself extinguished mortgage— Receipt could not be 
said to state things which would make it registrable. 
AIR (Vol 26) 1939 Lah 185 : 41 PLR 38 : 182 Ind Cas 

747 (DB). f , , 

S. 17— Certain amount left with vendee to be 

paid to creditors named by vendor— Amount not part 

of unpaid purchase-money— Vendee paying to vendo 
—Receipt acknowledging payment signed by ven dor 

Held, receipt required no registration. AIR (V° l ^ 
1937 All 636 : 1937 A L J 749 : 1937 AWR 6o9 . 17L 

Ind Cas 415 (DB). 

S. 17— Receipt merely acknowledging payment. 

A receiot which merely acknowledges payment 
and refers to the payment as a naked fact does not 
fall within S. 17 (1) unless the fact is referred to as a 
consideration for a contractual engagement whereby 
the interest created by the principal regrstered iostru- 
ment is limited or extinguished. AIR (Vol 24) lJd/ 
Nag 402 : 174 Ind Cas 7. 
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— S. 17 (L) (b) and (c) — Section 17 (1) (c), is very 
wide in scope. Its simple meaning is that any docu- 
ment which records the receipt of money due on a 
mortgage or on any other instrument indicated in 
b. 1/ (1) (b) comes within it = (1) AIR (Vol 13) 1920 
Lah 220 : 8 Lah L J 73 : 27 Pun L R 140 ; 93 Ind 
Cas 3o9 ; (2) AIR (Vol 12) 1925 Lah 348 : 86 Ind Cas 
101 Overruled. AIR (Vol 21) 1934 Lah 970 : 30 PLR 
211 : 10 L 485 : 156 Ind Cas 376 (DB). 

Ss. 17, 49 — Sale — Execution of receipt two 

months after sale — Receipt* if compulsorily regis- 
trable. 

W here a sale has taken place two months before 
the execution of the receipt, the receipt cannot be 
regarded as a contract of sale. It merely evidences 
the payment of consideration for a contract, but had 
been completed two months previously and is, hence, 
admissible in evidence without registration. Even 
if it were compulsorily registrable, the payment of 
money can be proved by oral evidence. AIR (Vol 21) 
1934 Lah 472 : 35 P L R 491 : 151 Ind Cas 884. 

S. 17 (1) (c) — Construction of. 

Unless a document is clearly brought within the 
purview of 8. 17, its non-registration is no bar to its. 
admissibility. I he portion in a receipt for a decree- 
debt dealing with the release of immovable property 
is distinct and separate from that acknowledging 
receipt of the sum paid on account of the decree. 
1 he tact that the decree-holder wrote out a receipt 
lor the whole amount and stated by way of addendum 
that he had given up his title to the property, should 

difference. AIR (Vol 4).1917 Lah 90 : 

-Ss. i7, 49 -Promissory note— Letter and memo- 
randum of deposit of title deeds— Necessity of regis- 
tration— Suit to enforce mortgage— Power to give 
decree on promissory note. 

A executed a promissory note to B. On the next 
day, there was an agreement to deposit certain title- 
deeds and on the following day, the title-deeds 
were sent with a letter expressing the intention 
of delivering and depositing the same. The pro- 
missory note, Jitter and the memorandum read toge- 
ther contained all the particulars ol the transaction. 
B instituted a suit to enforce the mortgage. In addi 
tion to the general prayer for such other and further 
rebels, there was a prayer in the plaint for a personal 
decree if the proceeds were insufficient : 

Held, that the letter and the memorandum must 
be, read together as they were intended to he and 
so read, they constituted a document within the 
meauing of S. 17 and as they were not registered 

a m.,! invalid for want of registration. 

AlRfVol 18) 1931 Mad 124 : 1930 M W N 865 : 32 
L VV 660 : 60 M L J 309 : 129 Ind Cas 814 (DB). 

7 17 an d ( c ) — Scope — Registration — Sale- 

deed — Receipt. 

II a document when properly interpreted is an 
instrument acknowledging the receipt of considera- 
tion, on account of the creation of certain rights in 
immovable property, it falls within clause (c) and not 
clause (b) of S. 17 of the Act. 57 P VV R 1910 : 75 
PLR 1910 : 6 Ind Cas 645. 

19. Receipt of consideration for an agree- 
ment to sale. 

Ss. 17 (1) (c) and 49 (c) — Unregistered document 

acknowledging receipt of payment of consideration 
on account of the creation of a lease of immovable 
property — Admissibility. 

The document falling within S. 17 (1) (c) of the 
Registration Act need not of itself effect the creation 
of a right, title or interest in immoveable property 
and it is sufficient for the bar of S. 49 (c) of the Act 
to operate in respect of such a document, that on 
account of such creation of interest even though 
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effected otherwise than by the document in question, 
the document acknowledges the receipt of payment 
of any consideration. But if the document is not to 
be received as evidence of any transaction affecting 
immovable property comprised therein, but only to 
be received in evidence for the collateral purpose of 
deciding on its terms, that an anterior contract of 
lease had come into existence between the parties 
before the document in question itself came into 
being, the document is admissible. AIR (Vol 37) 1950 
Mad 603 : 63 L W 222 : (1950) 1 M L J 446. 

S. 17 (2) Expln. — Sale contract — Unregistered 

agreement for sale — Earnest paid under — Sale-deed 
to be executed at future date — Agreement if admis- 
sible in evidence. 

Held, that an unregistered byanapatra under which 
certain money was paid and which provided that the 
sale-deed was to be executed at a later date is admis- 
sible in evidence. Effect of Amending Act 11 of 1927 
indicated. A I R (Vol 18) 1931 Cal 171 : 34 C VV N 
881 : 52 C L ] 158 (DB). 

S. 17 (1) (c) — Receipt. ' 

A receipt for a certain amount, in lieu of an oral 
sale of a certain land is only a receipt and not a 
contract of sale; and this receipt is inadmissible for 
lack of registration. AIR (Vol 15) 1928 Lah 51 ; 28 
PLR 604 : 104 Ind Cas 585. 

S. 17 — Agreement for sale of immovable property 

—Earnest money over Rs. 100 paid — Buyer pressing 
for specific prrformance — Registration is necessary. 
AIR (Vol 14) 1927 Bom 157 : 51 Bom 231 : 29 Bom 
L R 269 : 101 Ind Cas 155 (DB). 

S. 17 (1) (b) and (c) — Sale — Promise to sell by 

regular deed and acknowledgment of earnest money. 

Section 17 (1) (b) of the Act does not require the 
registration of a promise to sell by a duly executed 
deed together with acknowledgment of the receipt of 
earnest money. AIR (Vol 4) 1917 Lah 43:98 P R 1916: 
37 Ind Cas 132 (DB). 

— — S. 17 (1) (c) — Receipt acknowledging considera- 
tion for sale — If compulsorily registrable. 

In the absence of a sale deed or mutation order a 
receipt executed by a vendee in favour of the vendofr 
acknowledging price of sale of land of the value of 
more than Rs 100 requires compulsory registration. 
AIR (Vol 4) 1917 Lah 109 : 50 P W R 1917 : 39 Ind 
Cas 44. 

— TT^i 17(1) (c)— ^ Receipt of earnest money. 

Under S. 17 (1) (c > of the Act the receipt of earnest 
moneys is required to be registered. AIR (Vol 4> 
1917 Lah 43 : 98 P R 1916 : 37 Ind Cas 132 (DB). 

S. 17 (1) (b) — Sale — Receipt — Agreement to sell. 


• 051 vvuiviii 11 / 

Where an unregistered document is a receipt and 
an agreement to sell, it could be admitted in evi- 
dence without registration. (1913) M VV N 995 : 14 
M L T 495 : 21 Ind Cas 778 (DB). 

S. 17 (1) (c) — Payment before sale. 

Receipt for money paid before the actual sale, 
need not be registered if the sale is not completed on 
the date of payment. 54 P L R 1910: 6 P VV R 1911 : 
8 Ind Cas 233 (DB). 

20. Endorsements and receipts by mortgagees. 
S. 17 (1) (c) — Receipt showing mortgage extin* 


guished. 

A receipt evidencing not merely payment of money* 
but also extinguishing a mortgage in virtue of a fresh 
agreement entered into on the sale of the execution 
requires registration under S. 17 of the Act and is 
inadmissible without it. AIR (Vol 2) 1915 Mad 914 : 
(1915) M VV N 33 : 20 Ind Cas 360 (DB). 

S. 17 (1) (c) — Un- registered receipt — Admissi- 
bility. 

Mortgagee passed an unregistered receipt “Th® 
bond is returned; no money remains due;” it is 
admissible so far as it refers to the full payment 01 
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money. The expression “no money remained due” 
does not extinguish the mortgage. (1912) 34 All 528 : 

10 A L J 25 : 16 lnd Cas 179 (D B). 

— S. 17 (c)— Agreement extinguishing a mortgage 

debt. , 

An agreement extinguishing a mortgage debt and 
converting the lien under the mortgage bond to one 
under that document is one that requires to be com- 
pulsorily registered under Cl. (c) of S. 17. (1903) 31 
C 89 (94) (DB). 

21. Receipt itself creating, declaring etc. 

rights in property. 

S. 17 (1) (c) — Applicability — Mortgage — Part of 

consideration agreed to be paid later — Receipt for 
subsequent payment of balance — Registration — 
Necessity. 

Unless a receipt by itself acknowledges receipt 
of payment of consideration for a mortgage or sale of 
immovable property, etc., as distinguished from p ay- 
meut or receipt of what is due by the time as a debt, 
and contains terms amounting to creating, declaring, 
assigning, limiting or extinguishing any right to or 
interest in immovable property of the value ot 
Rs. 100 or upwards, it does not require registration 
under S. 17 (1) (c) of the Registration Act. A receipt 
acknowledging receipt of balance of consideration 
money agreed to be paid later on, which is only evi- 
dence of payment, cannot be regarded as receipt 
acknowledging payment of consideration on account 
of the creation, assignment or extinguishment of an 
interest in immovable property. The receipt lor the 
payment of balance of consideration can be viewed 
in the light of an acknowledgment of payment or 
satisfaction of a debt. AIR (Vol 34) 1947 Pat 300 : 
25 Pat 523 ; 27 P L T 386 (DB). 

S. 17 (b) and (c) — Sale deed — Receipt. 

A document of the following description, bai 
karki zar-i-bai kul hum ne wasul paliya hai 
mushtarika ikhtiyar hai kujab chahe re gist ri kara 
leve lihaza yeh chand haruf bataur rasid ke likh diye 
hain ke sanad ho” is not a sale-deed falling within 
Cl. (b) but falls under Cl. (c) of S. 17 and is compul- 
sorily registrable. 73 PLR 1910 : 5< PWR 1910 . 
6 lnd Cas 645. 


SUB-S. (1) (d) . _ o 

22. Scope 

(a) What is— Test for registration. 

(b) Oral agreement to. 

(c) Agreement to. 

(d) Present demise. 

(e) License. 

(a) What is— Test for registration. 

S. 17 (1) (b) and (d)— Applicability— Document 

amounting to lease, but also falling under categories 
dealt with under Cl. (d) — Duty of Court to class it 
under Cl. (d) — Interpretation of Statutes. 

It is a well-established cannon of construction that 
when the Legislature enumerates various classes tor 
any specific purpose, if a document falls under one 
specific class for the purpose of construction, the 
Court should put that document in that particular 
class rather than in a wider or more residuary class, 
therefore, if a document is a lease, although it may 
also fall under S. 17 (1) (b) of the Registration Act 
for purposes of Registration Act it must be looked 
upon as falling under S. 17 (1) (d) and . r n0 *, f 
Cl. (b). because Cl. (d) deals with a specific class of 
documents and not general documents which may 
fall in some other class. AIR (Vol 38) 1949 Bom 402: 
1LR (1949) Bom 465: 51 Bom LR 788 (DB). 

S. 17 (d)— Test— Ultimate effect of document— 

RcIbvsdcv 

The test of registration of a document is not its 
ultimate effect but the immediate provision made by 
the wording employed in a document. The mere tact 


that the ultimate effect of a document (rent-deed) 
is to demolish the case of a permanent tenancy can- 
not make it registrable under S. 17 (d). AIR l Vol 31) 
1944 Lah 9: 45 PLR 339: 211 lnd Cas 366 (DB). 

S. 17 (d) — Where a rent note (kabuliy.it) is only 

for a period of six months, it does not require regis- 
tration according to 8. 17 (d) and is admissible in 
evidence even if unregistered. AIR (Vol 27) 1640 
Nag 143: 1940 NLJ L10: 189 lnd Cas 753. 

S. 17 — Bazar dues— Lease. 

The bazar dues constitute a benefit arising out of 
the land and, therefore, a lease of bazar dues is a 
lease of immovable property within the meaning of 
S- 3 (25) of the General Clauses Act and must be 
registered under 8. 17, Registration Act. AlR(Vol 27) 
1940 Oudh 409: 1940 OWN 782; 1940 AWR 327: 16 
Luck 191: 190 lnd Cas 143 (DB). 

Ss. 17 and 49— Quarry lease — Covenant against 

assignment— Lessee transferring subject to sanction 
— Transfer not registered. 

Held, that it being an interest created in an im- 
movable property of more than Rs. 100, the docu- 
ment was compulsorily registrable under 8. 17, and 
not hav J 'ig been registered, had not affected the 
property under S. 49. AIR (Vol 25) 1938 PC 20: 18 
PLT 1001: 4 BR 198 (2): 1938 A LJ 72: 1938 OWN 
158: 47 LW 3: 1938 RD 214: 1933 MWN 145: 65 1A 
45: 32 SLR 276: 1933 AWR 19: (193S) 1 MLJ 209: 

17 Pat 69: 40 Bom LR 292: 66 CLJ 485: 42 CWN 
593: 172 lnd Cas 443. 

S. 17 (1) (d)— Deed of agreement relating to 

theka for cutting timber. 

In determining whether a document has to be re- 
gistered, one is concerned, not w ith the object which 
the transaction relates to, hut with the right which 
the instrument creates or declares. If the right in 
question amounts to a right, ’title *or interest in im- 
movable property, then the instrument (being non- 
testamentary) must be registered. 

The defendant executed an ikrarnama that he had 
taken the plaintiff’s jungle on theka for cutting teak 
wood for two years. The instrument dealt with a good 
deal more than the sale of trees coupled with the 
right to enter upon the land, in order to cut and 
remove them. The exact trees sold were not specified 
nor were they capable of determination. They were 
to be cut over a period of two years. Only those over 
11 inches in girth were to be cut. At least 25 to 30 
trees per acre were to be left. These provisions made 
it impossible to fix the exact subject-matter of the 
sale beforehand. A time limit was fixed with a pro- 
vision for a six months’ extension. The considera- 
tion was Rs. 7,000 and this had to be paid whatever 
the amount of timber cut. and even if no timber was 
cut at all. There was a provision for the payment of 
this sum in instalments and also for the payment of 
interest. In addition, there was a forfeiture clause 
in case of default of two instalments with rights of 
re-entry: 

Held, that the document created rights or interests 
in immovable property itself and required registra- 
tion under S. 17 (1) (d). AIR (Vol 25) 1938 Nag 497: 
1938 NLJ 306: 1LR (.1939) Nag 81: 181 lnd Cas 

t 825 (DB). 

1 S. 17 (l) (d)— Lease, what is. 

r Registration is required of a lease under S. 17 (1) 
f (d) which includes an agreement to lease as well, be- 
y cause of S- 2 (7), but a lease is one complete transact 
,: tion in itself and when in writing, can be embodied 

in but one instrument, even though it may consist of 
several separate documents. Of course, its terms can 
be subsequently added to, altered, or varied by a 
ts distinct new agreement validly entered into, but 
iy such agreement must from one complete transaction 
itself. Until that stage is reached, the rest are but 
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preliminary negotiations which have no binding 
effect. AIR (Vol 24) 1937 Nag 289: 1LR (1938) Nag 
31: 171 lnd Cas 553. 

Ss. 17 (1) (d), 90 (1) (d)— Lease for use and occu- 
pation of buildings— Exemption under S. 90 (1) (d). 

Each case must be adjudged on its merits. Where 
the wording of the leases so clearly and definitely 
refers to the use and occupation of each of the build- 
ings, they must be taken as leases of immovable pro- 
perty falling under S. 17 (L) (d), but not exempt 
under S. 90 (1) (d) as grants or assignments of an 
interest in land. AIR (Vol 23) 1936 Lah 26: 38 PLR 
770: 161 IndCas 918. 

S. 17 — Delivery of possession. 

Whether the premises were actually occupied or 
not is immaterial provided possession was given after 
agreeing to take it on rent. 

Delivery of key of a vacated bungalow is a suffi- 
cient delivery of possession. AIR (Vol 21) 1934 Pesh 
81: 148 lnd Cas 548 (1). 

S. 17 — A declaration signed by the Gummastha 

and Manager of the firm, purporting to set forth the 
terms of tenancy of the land which on that day 
had been granted to the firm, is not receivable in 
evidence without registration being either a lease or 
counterpart of a lease within S. 17. AIR (Vol 14) 
1927 PC 102: 52 MLJ 663: 8 Lah 573: 54«IA»178: 29 
Bom LR 870: 31 CWN 677: 1927 MWN481:39 MLT 
161: 25 ALJ 959: 28 PLR 658: 26 MLW 634: 101 
lnd Cas 355. 

S. 17 — Not lease. 

The right to go and cut and take the bark of trees 
away from the land, when no further right is given 
to the person to whom that right has been given, 
will amount only to a license. It is certainly not a 
lease. Such a license as that does not require a regis- 
tered instrument for its creation under any law. AIR 
(Vol 13) 1926 Mad 978: 24 MLW 340: 1926 MWN 
633: 97 lnd Cas 548. 

Ss. 17 (1) (d) and 49 — Memorandum — Reclama- 
tion lease — Entry into possession — Admissibility of. 

Where a person enters into possession of a jungle 
land under a reclamation memorandum fixing the 
terms of the tenancy, the memorandum is inadmis- 
sible in evidence if unregistered. AIR (Vol 6) 1919 
PC 42: 46 1A 279: 37 MLJ 578: 17 ALJ 1061: 1 UPLR 
(PC) 91: (1920) MWN 160: 24 CWN 369: 11 LW 
296: 53 lnd Cas 522. 

S. 17 (1) (d)— Lease constituted by a number of 

documents. 

S. 17 does not apply to a lease constituted by 
a number of documents none of which can be re- 
garded as a lease if taken singly. AIR (Vol 4) 1917 
Mad 712: 35 lnd Cas 108 (DB). 

S. 17 (1) (d) — Dowl— ' When registrable. 

When Dowl is only a memo showing the rent pay- 
able by tenants, signature of tenants, and that there 
had been commutation of rent, it does not require 
registration, but when it embodied an agreement 
between landlord and tenant and where it is in 
essence a lease and creates a tenancy it is compul- 
sorily registrable. (1909) 11 CLJ 22: 2 lnd Cas 
89 (DB). 

S. 17— Of limited interest — Rights of perma- 
nent lessee— Registration — Admissibility in evidence. 
A limited interest such as 'the interest of a perma- 
nent lessee, can be acquired in law by adverse 
possession. An unregistered permanent lease is inad- 
missible in evidence to prove the nature of the 
possession which the lessee had. (1907) 17 MLJ 469: 
(470, 471): 3 MLT 187 (DB). 

(b) Oral agreement to. 

S. 17 (1) (d) — Lease — Oral agreement. 

An oral agreement to grant a permanent lease is 
•valid though there is no stipulation as to the time 


of commencement of the lease. AIR (Vol 6) 1919 Cal 
837 : 22 CWN 190 : 50 lnd Cas 177 (DB). 

— — S. 17 (1) (d) — Oral agreement to lease — Posses- 
sion under — Eiectment. 

Possession of a lessee under an oral agreement to 
lease which could be specifically enforced against the 
lessor, cannot be disturbed by the lessor or a pur- 
chaser from him. AIR (Vol 2) 1915 Mad 807 : 2 L W 
152 : 27 lnd Cas 877. 

S. 17 (1) (d) — Oral agreement to lease— Eviction 

of lessee — Estoppel. 

Where there is only an oral agreement to lease and 
not a lease registered under S. 17, there is no lease 
and the supposed landlord is not estopped from evic- 
ting the tenant. AIR (Vol 1) 1914 Mad 84 : 24 lnd 
Cas 790 (DB). 

Ss. 17 (d), 49— Lease, oral— Proof by written evi- 
dence— See (1909) 32 Mad 532 (534) : 6 MLT 175 : 4 
lnd Cas 1039 (2). 

(c) Agreement to. 

Ss. 17 (1) (d) and 49 — Applicability — Agree- 
ment to lease effecting actual demise — Admissibility 
without registration. 

Where an agreement to lease immovable property 
effects an actual demise, it creates a present and im- 
mediate interest in the land, and therefore requires 
registration under S. 17 (1) (d) of the Registration 
Act, with the result that S. 49 of the Act will come 
into play and the document would be inadmissible in 
evidence unless the matter can be brought within the 
proviso to S. 49. AIR (Vol 36) 1949 Nag 389 : I L R 
(1949) Nag 849 (DB). 

S. 17 — Agreement to lease on kabuliyat already 

executed. 

Where a compromise is an agreement for a lease 
upon the terms of a kabuliyat already executed, the 
terms of the compromise amount to a present demise 
and therefore, it requires registration before it be- 
comes admissible. AIR (Vol 29) 1942 Pat 323 : 8 B R 
547 : 23 PLT 673 : 199 lnd Cas 341 (DB). 

S. 17 — An agreement for payment of a certain 

sum in consideration of the plaintiff withdrawing his 
objection to the acquisition of the land is not an 
agreement to lease and does not require registration. 
AIR (Vol 21) 1934 Bom 140: 36 Bom LR 174: 151 lnd 
Cas 156 (DB). 

— — S. 17 — The plaintiff is not debarred from proving 
the contract by provisions of the Registration Act 
because, in case of lease, he cannot succeed and in 
an agreement for lease, he can. AIR (Vol 18) 1931 
Nag 89 : 13 NLJ 222 : 27 NLR 288: 132 lnd Cas 455. 

S.^ 17 (1) (d) — Lease — Miscellaneous — Letters 

containing an agreement to lease must be registered. 

P sued D for rent on account of a lease of certain 
shop. To prove that the lease was for three years 
(which D denied) P sought to prove two unregistered 
letters which were as follows : (1) With reference to 
our conversation that we recently had, you should 
alter the three shops herein described by making 
them into one shop of which I will pay Rs. 165 per 
mensem with house tax, and I shall require you to 
execute an agreement for three years. Possession is 
to be given on 31st December 1921. Therefore please 
proceed with repairs and amalgamate the three shops 
into one. (2) I have received your letter of 26th 
December 1921, and I agree to what you write. I 
have given you three shops at Rs. 165 per mensem 
including house-tax. I will execute an agreement for 
three years as from 31st December 1921, whenever 
you like. Possession will be given from 31st Decem- 
ber 1921. 

Held, that the two letters amounted to an agree- 
ment to lease and therefore required registration, 
without which they could not affect the property or 
be received in evidence. Nor could an oral agreement 
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prior to the letters be admitted in evidence under 
S. 91, Evidence Act. AIR (Vol 17) 1930 Lab 675 : 12 
LLJ 77. 

— S. 17— Agreement to lease. 

Where the terms of a document show that it is not 
a present demise, it does not require registration as a 
lease-deed. AIR (Vol 17) 1930 Pat 601 : 129 Ind Cas 
SI (DB). 

S. 17 — Compulsory registration applies to an 

•amaldari lease which contains all the essential terms 
of a lease. The real test is whether the document 
purports to be a lease or an agreement to lease or 
not. If it does not amount to a lease it does not 
require registration. AIR (Vol 12) 1925 Cal 370 : 82 
Ina Cas 949. 

S. 17 — Receipt embodying terms of a lease must 

be registered, where it amounts to an agreement to 
lease. 

The plaintiff came into Court on the strength of a 
document by which he alleged that defendant No 1 
on the 8th May 1917, acknowledged receipt of Rs. 25 
as earnest money and agreed to lease plaintiff some 
land for five years on an annual rental of Rs. 180. 
The terms of the lease, its duration, the annual rent 
and -the date on which possession was to be given 
were set forth in detail in the document, which 
was clearly an agreement to lease. 

Held, that in a view of S. 2 (7) and S. 17 (1) (d) the 
document must be registered. AIR (Vol 11) 1924 Lah 
27 : 4 Lah 44 : 5 LLJ 257 : 73 Ind Cas 927 (DB). 

S. 17 — ’Agreement to lease embodied in letter— 

Registration is necessary. 

Where a letter in terms states that the letter really 
embodies the terms and conditions agreed upon in 
respect of the lease to be executed and that it is the 
letter which is to be the binding formal unalterable 
record of the conditions and where the party treated 
it as the agreement itself, it requires registration 
under S. 17, and S. 2, Definition. AIR (Vol 10) 1923 
All 112 : 45 All 220 : 71 Ind Cas 452 (DB). 

Ss. 17 (1) (d) and 49— Agreement to lease— Crea- 
tion of future rights. 

An agreement, that upon the happening of a future 
uncertain event a lease will be granted of certain 
lands, is not an "agreement to lease” within S. 2 (7) 
of the Registration Act, and does not require registra- 
tion under S. 17 (1) (d). To fall within these provi- 
sions, a lease or agreement to lease must be a docu- 
ment which effects an actual demise and operates as 
a leases in praesenti. AIR (Vol 0) 1919 PC 79 : 24 C 
WN 177 : 46 I A 240 : 37 MLJ 525 : 17 A L J 1117 : 
(1920) MWN 66: 27 MLT 42: 11 LW 301: 53 Ind Cas 
534. 

S. 17 (1) (d)— Agreement to lease — Receipt con- 
taining agreement to accept rent-deed, if compulso- 
rily registrable. 

A document which, besides being a receipt for 
money paid, contains an agreement to accept a rent- 
deed, is an agreement to lease and is inadmissible in 
evidence without registration. AIR (Vol 3) 1916 Mad 
1170 : 29 Ind Cas 246 (DB). 

S. 17 (1) (d) — (1877), S. 17 (h) — Amalnamah— 

Construction of. 

Where the intention of the parties to an Amalna- 
mah was that as soon as possession was taken under 
the document, the title of the grantee should com- 
mence held, that it was an agreement to lease within 
S. 17 (h) of the Act and that it was therefore compul- 
sorily registrable. AIR (Vol l) 1914 Cal 300: 18 CWN 
38 : 19 CLJ 464 : 20 Ind Cas 907 (DB). 

S. 17 (I) (d) — Unregistered lease — Admissibility 

*n evidence to prove agreement to lease. 

A compulsorily registrable lease which is unregis- 
tered is admissible in evidence in a suit to enforce 
specific performance of the contract which must be 


deemed to have precluded the execution of the lease. 
(1910) 12 CLJ 464 : 8 Ind Cas 794 (DB). 

S. 17 (1) (d) — Agreement to create lease in 

future. 

An agreement to create a lease on a future day on 
terms to be settled by documents to be executed 
hereafter, is not a lease and does not come under 
Cl. (h) and need not be registered. (1910) 37 Cal 808: 
14 CWN 874 : 6 Ind Cas 443 (DB). 

S. 17 (1) (d) — Agreement to lease — Admissibility 

in a suit for specific performance. 

An agreement for lease in writing which requires re- 
gistration, cannot be received in evidence in a suit for 
specific performance ol such agreement, whether the 
possession was or was not granted under the agree- 
ment: 17 MLJ 218, Overruled. (1910) MWN 743 : 35 
Mad 63: 21 MLJ 44: 9 MLT 142: 8 Ind Cas 520 (FB). 

(d) Present demise. 

S, 17 (1) (d) — Lessor put in possession— Parties 

acting on tenancy. 

Where possession of the property was given under 
the agreement to lease and from that date the parties 
acted exactly as though the tenancy was in force, the 
fact that the tenancy was to commence at a date sub- 
sequent to the agreement does not, of course, prevent 
there being a present demise and the contract con- 
tained in the writing requires registration. That a 
formal lease was contemplated by the parties does 
not prevent the agreement being a present demise. 
AIR (Vol 28) 1941 Bom 346 : 43 Bom L R 603 : 1LR 
(1941) Bom 529 : 198 Ind Cas 188 (DB). 

S. 17 (1) (d) — Lease — Present demise. 

A letter from D to P was to the following effect 
that the writer agreed to take a lease from the ad- 
dressee. The lease was to be for a period of five years; 
that the rent for each month was to be paid by the 
writer in advance on the first day of the month and 
that the writer had given a cheque for Rs. 151 which 
sum was to be kept by the addressee as a deposit 
during the continuance of the lease. The premises 
were referred to as demised premises. A formal lease 
was to be executed between the parties with a pro- 
viso for re-entry in case of default in payment of rent 
or breach of conditions agreed upon : 

Held, that it was immaterial whether possession 
had passed or not. The agreement arrived at, as set 
out in the letter, constituted a present demise of land 
and the condition that a formal lease was to be 
thereafter drawn up and executed was in the nature 
of a further assurance only. The letter fell under 
S. 17 (l) (d) and S. 49 and was inadmissible in evi- 
dence for want of registration. AIR (Vol 17) 1930 
Bom 210 ; 32 Bom L R 188. 

S. 17 — Scope. 

Where the terms of the lease show that it is not a 
present demise, it does not require registration. AIR 
(Vol 17) 1930 Pat 601 (DB). 

S. 17 — No present demise — Registration not ne- 
cessary. 

A written agreement to grant a lease after calcula- 
tion of the area of the land and giving the lessee per- 
mission, to take possession, uot for his immediate use 
but for clearing the jungle in order that the land might 
be measured is not a present demise of the land and 
does not require to be registered. AIR (Vol 16) 1929 
Cal 186 : 49 CLJ 12 : 116 Ind Cas 630 (DB). 

S. 17 — Where only on the happening of some 

contingent event a demise is intended to come into 
existence, it does not amount to a document operat- 
ing as a present demise and thus requires no regis- 
tration for admissibility. AIR (Vol 14) 1927 Mad 699: 
101 Ind Cas 836. 

S. 17 — Terms of lease to commence in future — 

Formal docurqent not executed — Lease can still be a 
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‘‘present demise.” 14 CWN 65, Dissented. AIR (Vol 
12) 1925 Cal 10S7 : 52 Cal 695 : 91 Ind Cas 320. 

- — -S. 1/ — Document — Construction of — Wards 
indicative of present demise — Document is a lease 
deed. 

A document purporting to create a lease ran as fol- 
lows : — “And be it known hereby that if the lessors 
transfer this house by sale before this term of five 
years, then a notice will have to be given to me six 
months beforehand and the Salami money which is 
paid for a period of five years will have to be return- 
ed to me proportionately taking into consideration 
the number of months before the expiry of which the 
house is sold.” It purported to be in the form of a 
memorandum of agreement but in its operative clause 
it used the language of a present demise for 5 years : 

Held, it was lease within the meaning of S. 17 (1) 
(d) of the Act. AIR (Vol 9) 1922 Cal 436 : 49 Cal 507: 
26 CWN 329 : 69 Ind Cas 877. 

S. 17 — Mere agreement to lease — No present de- 
mise— No registration is necessarv. AIR (Vol 8) 1921 
Bom 20U : 45 Bom 8 (DB). 

S. 17 — No present demise — Registration not ne- 
cessary. 

An agreement to lease which does not effect an 
immediate demise is admissible in evidence, although 
it is unregistered, in a claim for damages for failure 
to give the lease as promised. 35 Mad 63 (FB), held 
b A , m f Vo1 1921 Mad 72: 44 Mad 399: 

C 3 as N .354 V ( DB) ' MWN 145 : 40 MLJ 161 : C ' 2 lnd 


— -S. 17 (1) (cl) — Memo of arrangement— Admissi- 
bility in evidence. 

A memorandum embodying an arrangement for 

reclamation of land is not a demise of property and 

is admissible in evidence without registration. Where 

there is no provision in it for enhancement of rent 

alter a certain maximum, held, that the tenure is not 

enhanceable after the specified maximum is reached. 

£1 ™ 2) 1915 Cal 54 : 19 C W N 56 : 25 Ind Cas 
274 (DB). 

_ (e) Licence. 

— — S- 17 (1) (d) — License. 

Obiter — A license, whether revocable or not, does 
not in itself create an interest to or in immovable 
jw, per *y- A 1 R (Vol 25) 1938 Nag 497 : 1938 N L J 
306 : 1LR (1939) Nag 8 1 : 181 Ind Cas 825 (DB). 

»S. 17 — A grant of right to collect and remove 

leaves lor certain period is license with grant amount- 
ing to profits a prendre and requires registration 
under S. 17 (1) (b). AIR (Vol 25) 1038 Nag 377 : 1LR 
(1939) Nag 432 : 181 Ind Cas 126 (DB). 

— 17— No registration necessary— License. 

A license which is not a lease does not require com- 
pulsory registration. (1929) 30 PLR 746 : 120 Ind Cas 
(J73 (DB). 


123. Term of lease. 

- — Ss. 17, 49— Unregistered lease-deed— Admissibi- 
lity to prove terms. 

Where the terms of a lease which could be effected 
by an oral agreement accompanied by delivery of 
possession have been embodied in a written document, 
the document can be referred to for finding out the 
terms of the lease even if it is unregistered. A I R 
(Vol 18) 1931 Mad 352 : 60 M L J 293 : 33 L W 763 : 
131 Ind Cas 621. 

S. 17 (1) (d)_ Dastak allowing tenant to take pos- 
session. 

A “Dastak” which merely allows the tenant to 
take possession of the land and cultivate, is not a 
lease for a term exceeding one year, or a lease from 
year to year reserving a yearly rent, and is not 
compulsorily registrable. (1909) 13 CWN 267 : 
4 Ind Cas 511 (DB). 


24. Year to year 

S. 17 (l) (d) — Fact that lease covered by S. 17 

(1) (d) is embodied in decree. 

If there is a lease of an immovable property from 
year to year or for a term exceeding a year reserving 
a yearly rent, the fact that it is embodied in a decree 
will not save it from the necessity of registration. 
A I R (Vol 27) 1940 Bom 281 : I L R (1940) Bom 480: 
42 Bom L R 501 : 190 Ind Cas 653. 

S. 17 ( 1) (d)— Lease from year to year or reserving 

yearly rent. 

\\ here a lease is lor a fixed period of one year, the 
mere fact that a fixed rent is to be paid under the 
lease for the year to which it relates does not make 
the lease a lease from year to year or reserving a 
yearly rent. A I R (Vol 26) 1939 Lah 234 : 41 P L R 
29 : 182 Ind Cas 952. 

S. 17 (1) (d) and 4 )--Unregisterpd lease. 

A n. unregistered lease for three years is admissible 
in evidence to prove a tenancy or its terms but pay- 
ment and receipt of rent by lanlord may be proved to 
establish tenancy from year to year and the rents- 
AIR (Vol 4) 1917 Mad 735 : 3 L W 408 : 30 M L J 
492 : (1916) 2 M W N 79 : 34 Ind Cas 6 (DB). 

25. For any term exceeding one year. 

— — Ss. 17 (1) (b) and (d) and 17 (2) (vi) — Compro- 
mise decree creating lease for term exceeding one 
year. 

Per Nasim Ali and Pal JJ — (In Letters Patent ap- 
peal): — A compromise decree in a rent suit by which 
lease is created for a term exceeding one year at an 
annual rent is compulsorily registrable under S. 17 (1) 
(d). It is not protected from registration under S. 17 

(2) (vi). It does not come under cl. (b) as cl. (b) refers 
to certain non-testamentary instruments while cl. (d) 
specifically refers to leases. AIR (Vol 31) 1944 Cal 89; 
212 Ind Cas 317 (DB). 

S. 17 (l) (d) — Fishery rights constitute im- 
movable property. Under S. 107 of the T. P. Act, a 
lease of fishery right for any term exceeding one year 
can be made only by registered instrument. AIR 
(Vol 29) 1942 Oudh 93 : 1941 OWN 1065 : 17 Luck. 
205 : 1941 R D 883 (2) : 1941 A W R 823 : 196 Ind 
Cas 237 (DB). 

S. 17 — Where a patta is for one year only, the 

fact that it contains statements which are intended 
to bind the tenant if he happens to remain in occupa- 
tion for a longer peiiod will not turn the patta into 
a lease for more than one year so as to require regis- 
tration. A 1 R (Vol 27) 1940 Mad 379 : 51 L VV 366 : 
(1940) 1 M L J 391 : 1940 M W N'333 : I L R (1940) 
Mad 487 : 188 Ind Cas 130 (FB). 

S. 17— Lease for 7 years is compulsorily registra- 
ble. (1936) 38 P L R 590. 

S. 17 (1) (d) — A executed a lease to B for six 

years. The document began by describing itself as a 
lease and reciting the annual amount of lease money 
but it was also finally described as a mortgage : 

Held, on a construction of the deed that it was a 
lease for a term and not a mortgage. AIR (Vol 20) 
1933 Lah 786 : 149 Ind Cas 509 (DB). 

S. 17 — Lessee at liberty to continue occupation. 

Where a lease deed which was signed by the lessee 
and not by the lessor, inter alia, contained the term 
by which the binding period Was only six months and 
lessee was at liberty to continue occupation 

Held, that the document provided for two agree- 
ments, one of them being a lease for a period of six 
months binding on both parties, and the other an 
agreement permitting the tenant to continue no. 
occupation so long as he wished but subject to his 
tenancy being terminated at the wish of the lessor i» 
the event of the lessor selling the property. 
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Held, also that the document was not a lease pro- 
perly so called and did not fall within S. 105, 
Transfer of Property Act. 

Held, further, that treating the document as evi- 
dence of a lease for six months, it did not require re- 
gistration under S. 17 (d). A 1 R (Vol 19) 1932 Sind 
217 : 26 S L R 377 : 140 lnd Cas 6S1 (DB). 

S. 17 (1) (d) — Lease — Exceeding one year — 

Lease is compulsorily registrable. 

A sarkhat between N and K provided that K had 
taken the shop on rent for a period of two years, and 
that if K vacated the shop before the expiry of two 
years, he would be liable to pay the rent, water rate 
and house tax in respect of the unexpired portion of 
the term for which the shop had been let. K vacated 
the shop before expiry of two years and N brought a 
suit claiming rent, water tax and house tax for the 
unexpired period. The sarkhat in question was not 
registered. 

Held, that sarkhat was a lease as defined by Regis- 
tration Act and it being not registered although the 
lease was for more than one year it was not admis- 
sible in evidence to prove N’s claim which was based 
essentially on the terms of the contract embodied in 
the sarkhat and so K was at liberty to leave the shop 
at any time he liked and N coula not make K liable 
as he could not prove the contract. 

Held further : that if N’s claim had been for com- 
pensation for the use and occupation by K of N’s 
shop the sarkhat would 'have been admissible in evi- 
dence for determining the amount for which the shop 
could be let. AIR (Vol 16) 1929 All 831 : 1929 A L J 
1134 (DB). 

S. 17 — The word “year” in S- 17 (d), Registration 
Act, means a year according to the Gregorian calen- 
dar and if the lease relates to a period for more than 
one year it is compulsorily registrable under S. 17, 
Registration Act. A I R. (Vol 15) 1928 Nag 27 : 23 
N L R 152 : 10 N L J 169 : 105 lnd Cas 43. 


S. 17— Document embodying lease for two years 

signed only by lessee — It is a lease within S. 2 (7) 
though not under S. 105, Transfer of Property Act. 

Where a document purporting to be a lease for a 
period of two years is signed only by the tenant and 
not by the lessor it cannot have the effect of a trans- 
fer of right to enjoy property and therefore it is not a 
lease within S. 105 of Transfer of Property Act. 
Nevertheless it is clearly within the definition of a 
lease given in S. 2 (7) oi the Registration Act and 
hence is compulsorily registrable : 32 Mad 532, Diss. 
from. A 1 R (Vol 14) 1927 Rang 169 : 5 Rang 95 : 102 
lnd Cas 105. 

S. 17 — Lease of immovable property for a term 

of years is to be registered. 

Where a document provided “You will have an 
authority during the term of the contract to pluck or 
purchase both crops yourself or to give others per- 
mission to pluck or purchase them and if you are 
unabte to purchase their goods yourself then you are 
to allow the other traders who nave purchase * goods 
to take them out after levying the tax according to 
the assessment rules of the estate.” 

Held, that the document amounted to a 
lease of immovable property for a term of years and 
required registration. The document meant that 
nobody could gather or purchase any of the produce 
without the grantee’s permission, which would of 
course be taken for granted in the case of the 
“forest people” who gathered it, and that “unable to 
purchase” meant only “do not choose to purchase”. 
AIR (Vol 13) 1926 Nag 466 : 95 lnd Cas 824 (DB). 

S. 17— A'lease for a term exceeding one year to the 

validity of which a registered deed is necessary can- 
flot be proved by au oral contract of lease. AIR 
(Vol 13) 1926 Nag 147 : 89 lnd Cas 1019. 


S. 17 — Lease for one year or for term of years — 

Test is whether there is a present demise for a year 
only or otherwise. 

A lease deed which was on the face of a lease for 
one year only provided “If you do not pay the rent 
year by year at the expiry of the term, we will settle 
the joti elsewhere or bring the lands in our possession; 
To tli is you will not be able to make any objections. 
You will not get credit lor any rent which is paid 
without obtaining a receipt and even after the expiry 
of the term of this pattuh, it you pay to us, year by 
year the settled rent, without objection, w< will not 
settle the said land elsewhere. T< this effect we give 
settlement by this anumali pattah for the year 1920 
B. S. for a term of one year. 


Held, that the test to he applied in determining 
whether a lease is for a term ot years or not, is whe- 
ther there was a present demise for a year only, or 
for a period of more than one year. 

Held further that in the present case there was no 
demise for a longer period than one year and that 
although the tenant had the option at the end of the 
term of one year to continue his tenancy, that did not 
make the lease a lease for a longer term than one 
year. A I R (Vol 10) 1923 Cal 670 : 37 C L J 475 : 
70 lnd Cas 570 (DB). 

S. 17 (1) (d)— Correspondence. 

Where correspondence consisting of a number of 
letters goes together to make up a lease of immovable 
property for more than one year, that correspond, nee 
is a lease and requires registration. AIR (Vol 4) 1917 
Mad 274 : 3 L W 370 : 30 M L J 519: (1916) 1 MWN 
373 : 19 M L T 377 : 33 lnd Cas 439 (DB). 

Ss. 17 (1) (d) — Agreement to take a lease In- 
admissibility owing to want of registration. 

A proposal in writing if accepted in writing becomes 
a lease or at least an agreement to lease and if it is 
for a period of more than one year it is compulsorily 
registrable. The fact that the parties intended to 
execute formal instruments does not entitle them to 
rely upon an unregistered instrument which is in 
itsrlf operative as a lease. AIR (Vol 4) 1917 Nag 199: 
42 lnd Cas 629. 


S. 17 (1) (d)and(b) — Lease for two years — Enjoy. 

ment of toddy — Undertaking not to cut leaves. 

A document purporting to be a “lease for two 

years for enjoyment of toddy, palmyra fruit, 

etc., the palmyra trees” in a garden but whereby the 
leaves of any could not be cut is neither a lease of 
immovable property nor one creating an interest 
therein. AIR (Vol D 1914 Mad 362 : 3S Mad 8^3- 15 
M L T 237 : (1914) M W N 327:23 lnd Cas 102 (DB). 

S. 17 (1) (d) — Kabuliyat for indefinite period 

Act (XX of 1806), S. 17. 

A kabuliyat that is executed not for any period 
expressly but, which show's from its contents more 
than one year, requires rigistration and if not regis- 
tered is not admissible in evidence. (1911) 8 A L T 
609 : 10 lnd Cas 314. J 

S. 17 (1) (d) — Lease exceeding one year Regis- 
tration. 

A lease, under which the lessor agrees to let his 
premises for a period of one year and also agrees 
‘‘not to increase the rent nor to have the premises 
vacated for further two years if the said tenant wish 
to occupy it for that period” is not compulsorily re- 
gistrable under the provisions of S. 17 (d). (1906) 8 
Bom L R 580 (583) (DB). 

26. Lease for a term with a provision for renewal 
or for continuation thereafter. 

S. 17 (1) (d) — Lease only for one year with 

option to landlord to allow tenants to continue to 
live thereafter. 

A lease for one year certain, with the option to the 
landlord to permit the tenants to continue to live 
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thereafter is not a tenancy from year to year or for 
the term exceeding one year or for an indefinite 
period in which yearly rent had been reserved and 
does not require registration. AIR (Vol 27) 1940 Lah 
409 : 42 P L R 442 : 190 Ind Cas 493 (DB). 

27. Lease entitling lessee to hold as long as he 
pays rent or as he may wish. 

S. 17 — Lease entitling tenant to hold on so long 

as he pays rent — Lease must be compulsorily regis- 
tered. 

Where in a lease nothing remains to be done by 
the tenant, no fresh document being required nor 
any notice having to be given and the tenant is 
entitled to hold on so long as he continues to pay the 
stipulated rent or render the stipulated service, the 
tenancy is one for a period exceeding one vear and 
the lease must be registered compulsorily under 
S. 17 (1) (d) : (Case law considered.) 123 Ind Cas 29-3: 
AIR (Vol 17) 1930 Sind 178. 

S. 17 — Where a written lease which enabled the 

tenant to continue in possession so long as he paid his 
rent was substituted for a former lease limited to a 
year. 

Heid, it amounted to a totally fresh lease and could 
not be said to be one simply varying the terms of the 
former lease limited to a year, and therefore it was 
inadmissible in evidence for want of registration. 
(1921) 66 Ind Cas 904 : 3 L L J 14. 

S. 17— Darkhast for lease — Endorsement grant- 
ing application— Lease not exceeding five years nor 
reserving rent exceeding Rs. 30— Compulsory regis- 
tration — Incidents attached by custom, effect of, on 
registration. 

The criterion for the necessity of registration of a 
document is what is expressed on the face of the 
document and not what incidents attach by custom 
to a transaction of the kind mentioned in the docu- 
ment. Where, upon a darkhast application for the 
grant by lease of certain lands the manager of the 
temple to which the lands belonged made an endorse- 
ment granting the application and the endorsement 
was communicated to the applicant. 

Held, (1) that such endorsement was an agreement 
to lease and was subject to the provisions of the 
Registration Act as if it were a lease ; (2) that such 
agreement in terms not purporting to be for a period 
exceeding 5 years and not reserving a rent exceeding 
Rs. 50 per annum did not require registration under 
the Registration Act; (3) that the fact that by custom, 
if any, a lease of this kind would entitle the grantee 
to hold permanently did not render registration 
necessary. (1903) 13 M L J 356 : 27 M 43 (44, 45) 
(DB). 

28. Lease for indefinite period. 

S. 17 — A lease for an indefinite period does not 

require registration if it is not in express terms for a 
period exceeding one year. AIR (Vol 15) 1928 Lah 
937 : 113 Ind Cas 543. 

S. 17 — Lease for an indefinite time fixing yearly 

rent but making it payable half-yearly is compulsorily 
registrable. 88 Ind Cas 872 : 6 Lah 319 : 7 L L J 504: 
26 P L R 483 : AIR (Vol 12) 1925 Lah 491 (DB). 

S. 17 — Lease granting mokarari interest for 

indefinite period at fixed rent, must be registered if 
effected in the form of a Sanad. 

A lease of immovable property granting mokarari 
interest for an indefinite period at a fixed rent need 
not be in writing. It may be effected by oral agree- 
ment in which case no question of registration arises 
and the lease may be proved in the same way as any 
other verbal agreement, and even documentary evi- 
dence may be admissible in support of the oral agree- 
ment, but if the lease or grant is in the form of a 
document (as in this case by a Sanad) then the only 
evidence admissible in proof of the terms of the 
document is the document itself and unless It is 
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registered even the document itself cannot be ad- 
mitted in evidence as proof of any transaction affect- 
ing the property. 79 Ind Cas 26 : 3 Pat 349: 1924. 
P II C C 135 : 5 P L T 541 : AIR (Vol 11) 1924 Pat 
641 (DB). 

S. 17— Lease for an undefined number of years- 

but not certain to last for more than one year — S. 17 
(d) does not apply. 65 Ind Cas 836 : 20 A L J 211 : 
AIR (Vol 9) 1922 All 54 (DB). 

S. 17 U) (d) — Lease for an indefinite period— 

Registration, if necessary. 

Only a lease for more than a year or from year to- 
year in express terms is compulsorily registrable and 
a lease for an indefinite period which could be- 
terminated by either party at the end of any month 
need not be registered. 97 P R 1915 : 193 PWR 
1915: 32 Ind Cas 35: AIR (Vol 3) 1916 Lah 353 
(DB). 

S. 17 (1) (d) — Lease for an indefinite period gt 

an annual rent for less than 50 Rs. : 

A lease for an indefinite period at an annual rent is- 
one for a term exceeding five years, for either party 
might determine it before the expiry of five years. 
As the annual rent was under Rs. 50 registration was 
optional. (1901) 24 M 421 (426) (DB). 

29. Lease from month to month. 

S. 17 — Lease reserving monthly rent need not be 

registered. 

When an entry in the plaintiff’s book showed that 
the plaintiff, let a hut to the defendant who agreed 
to pay Re. 0-8-0 per mensem by way of rent and in 
the event of a default in the payment of the rent, 
the tenant was liable to be ejected with a further 
provision that Rs. 6 was to be paid by him at the 
time of Nimani. Held, that the lease reserved a 
monthly rent, and that it was not a lease from year 
to year or lease for a period exceeding one year and 
diu not need registration. AIR (Vol 9) 1922 Lah 43 : 

2 Lah 300 : 4 L L I 1 : 110 P L R 1921 : 27 P L R 
1922 : 65 Ind Cas 254 (DB). 

S. 17 — Lease on monthly terms — Registration 

not necessary. 

A lease of a hut or house for Re. 0-8-0 per men- 
sem with a provision for ejectment if the rent be not 
paid, and that though the rent is payable monthly, 
it shall be actully paid at Nimani each year; and the 
first payment of Rs. 6 was to be made some 5 or 6 
months after the commencement of the lease, is a 
lease on monthly terms and does not require regis- 
tration. AIR (Vol 8) 1921 Lah 90 : 3 L L J 222 : 60 
Ind Cas 226. 

30 Perpetual lease. 

S. 17 — Kabuliyat declaring rights in property 

of more than Rs. 100 to be registered. 

A built a house on site belonging to B, a Sardar, 
and executed an agreement as follows: “The house 
which I have built at my own expense I am not en- 
titled to sell or mortgage. I will pay the Sardar 
annas eight every six months. The Sardar will not 
be entitled to eject me.” The house was worth more 
than Rs. 100. 

Held, that the document is either a kabuliyat and 
would require registration as it creates a perpetual 
tenancy, or at best it was a document declaring 
rights in property of more than Rs. 100 and it would 
need registration even if it were not a lease. AIR 
(Vol 14) 1927 Lah 497 : 9 L L J 281 : 28 P L R 640 
103 Ind Cas 510. 

S. 17 — Lease in perpetuity of sir land for pre- 
mium over Rs. 100 must he registered — If unregis-’ 
tered, the tenancy is from year to year and landlord 
desiring to eject must return the premium amount 
according to S. 65, Contract Act. AIR (Vol 14) 1927 
Nag 353 :'102 Ind Cas 305. 

S. 17 — Hukumnama creating perpetual lease* 

but unregistered is not admissible in evidence. 
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An unregistered document, with a stamp of one 
anna affixed thereon and purporting to create a lease 
without fixed terms is of the nature of a perpetual 
lease. Such a document comes well within cl. (d) of 
S- 17 of the Registration Act under which it is com- 
pulsorily registrable. Such document *is inadmissible 
in evidence under S. 49 (c) of the Act. AIR (Vol 9) 
1922 Pat 265 : 1922 P H C C 10. 

31. Tenaucy at will. 

17 (1) (d) — Lease — Year to year — Tenancy- 
at-will — Need not be registered. 

A lease containing a provision for annual rent but 
reserving the power of the landlord to determine the 
lease at the end of the year or even before and the 
tenants agreeing to deliver possession whenever pos- 
session would be demanded is a lease of immovable 
property not from year to year but constitutes a 

an 6 does not require registration. 
(1929) 118 Ind Cas 702 : 31 Bom L R 335. 

— — S. 17 (1) (d) — Applicability. 

Where a lease provided for cultivation of land 
yearly by the lessees, giving the landlord power of 
re-entry on occurrence of a particular named event, 
and there was no date fixed for the expiry of the 
tenancy, held, that this was not a lease giving the 
landlord authority to resume possession at his will 
and was therefore compulsorily registrable. Test is 
whether the option to terminate the lease is with 
the tenant or with the landlord. AIR (Vol 4) 1917 
Bom 274 : 41 Bom 458 : 19 Bom L R 285 : 39 Ind 
Cas 625 (DB). 

S. 17 (1) (d) — Rent — Note embodying tenancy- 

at-will — If compulsorily registrable. 

A rent-note evidencing a tenancy-at-will and for 
no fixed term terminable at the option of the lessor 
does not require registration. AIR (Vol 3) 1916 Nag 
114 : 13 N L R 30 : 39 Ind Cas 58. 

32. “Reserving a yearly rent.” 

S. 17 (1), Proviso and S. 17 (1) (d) — Punjab Gov- 
ernment Notification No. 29 of July 4, 1888 The 

word “reserve” — Meaning of. 

The word “reserve” in S. 17 (1) (d), and also in 
the Punjab Government Notification No. 29 of July 
4, 1888, is a technical expression used for keeping to 
himself by the lessor of a yearly rent in making the 
grant of the land to the lessee and in common par- 
lance, it is equivalent to the word "fix.” AIR (Vol 
28) 1941 Pesh 30 : 193 Ind Cas 780 (DB). 

S. 17— Lease. 

A lease for a fixed period of one year for a specified 
sum does not become a lease of immovable property 
reserving a yearly rent. (1940) 42 P L R 75. 

S. 17 — Rent-note. 

In case of a tenancv-at-will, even though the rent 
is fixed, and is payable annually, the document is not 
subject to compulsory registration. The mere recital 
that rent is to be paid annually will not make 
the document in auestion compulsorily registrable: 

Held, on facts that the document in question was 
receivable in evidence notwithstanding the fact that 
it was not registered. 

Held, also that in any event, the document, even 
though compulsorily registrable, could be used for a 
purpose, viz., to determine the nature of the posses- 
sion of the executants. AIR (Vol 26) 1939 Lah 558 : 
41 P L R 040 : 186 Ind Cas 100. 

S. 17 — Lease for one year only. 

The very words “reserving a yearly rent” in a 
lease negative the contention that a lease for one 
year only was contemplated under cl. (d), S. 17. AIR 
(Vol 21) 1934 All 902 : 18 R D 313:152 Ind Cas 757. 

— —S. 17 (1) (d)— Lease — Reserving yearly rent. 

Mere recital of annual rate of rent in a lease does 
not make it one reserving yearly rent, (1920) 92 Ind 
Cas 526 (Lah). 
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S. 17 (1) (d) — Lease for one year — Rent fixed 

Meaning of. 

A lease for one year with a fixed rent does not 
create tenancy from year to year, or one reserving a 
yearly rent so as to require registration under S 17 
(1) (d). AIR (Vol 4) 1917 L B 133 : 10 Bur L 1 109 • 
30 Ind Cas 378. 

S. 17, cl. (d' — Annual rent reserved— Lease. 
The clause means that if an annual rent is reserved 
it should not exceed Rs. 50; and not that annual rent 
must be reserved. It is doubtful whether where in a 
lease for a term of less than 5 years a consolidated 
rent, say a thousand rupees, is fixed, it can be said 
that because there is no annual rent, the annual rent 
reserved does not exceed Rs. 50. (1911) 34 Mad 90 • hi 
M L T 103 : (1910) M \V N 395 : 0 Ind Cas 382 (DB). 

S. 17 (1) (b) and (d>— Lease— Registered lease _ 

Subsequent unregistered agreement to take lesj— 
Inadmissible in evidence. 

Where there is a registered lease fixing a yearly 
rent, a subsequent unregistered agreement to take 
less than the amount fixed is inadmissible in evi 
dence. 41 Cal 493 : 40 I A 223 : 20 M L J 25 • 1 5 \f 
L T 68 : 19 C L J 95 : 18 C W N 60 : (1914) M W N 
1 : 10 Bom L R 42 : 21 Ind Cas 750 (PC). 

33. Proviso to clause (d). 

S. 17 (1) (d)— Notification under proviso— Lease 

for three years reserving Rs. 400 as rent for third 
year only. u 

Where a lease deed for a period of three years pro 
vided that no rent was payable for the first two 
years and fixed Rs. 400 as the rent for the third vo ir 

• He i d t ‘IS* (, be , deed feU within *he notification 
! ss “ et b b y ‘he Madras Government under the proviso 
to S. 17 (1) (d) and was not compu sorilv registrihU 
AIR (Vol 22) 1935 Mad 305 : 41 L W 351 19 ^ 
M W N 005 (1) : 150 Ind Cas 825. * 1935 

S. 17 (1) (d) — Notification by Govt Registra 

tion Act subsequently coming into force— Effect of. 

Government issued a notification exempting cer* 
tain agricultural lease from registration in 1885 and 
the notification was neither modified nor cancel 
led after passing of the Regn. Act of 1908. 

q oS ld f " otificati ™ was still in force in view of 
S. 24 of the General Clauses Act (X of 1897) and the 
unregistered lease was admissible in evidence atr 
(V ol i, 1914 All 554 = 12 A L J 792 ; 28 Ind Cas 577 

S. 17 (1) (d) — Proviso— Rent in kind. 

The proviso to S 17, Cl. (1) (d), of the Registration 
Act, is not confined to cases where the rent is nava 
ble in money; it applies also where the rent is whof 
ly or partly payable in grain. (1912) 11 M L T 4()S . 
(1912) M W N 918 : 15 Ind Cas 682 (DB). 405 1 

S. 17 (2) (d) — Proviso 

The proviso does not apply unless the law reserves 
an annual rent. (1910) 33 Mad 216 ; 7 M L T 30 - 4 
Ind Cas 303. # 

S. 17 (d) Proviso — Applicability. 

The proviso to S. 17 is not applicable to leases not 
reserving an annual rent. The proviso exempts lease 
for a tenure and reserving as rent provided the term 
does not exceed 5 years and the rent Rs 50 nonen 

33 M 210 (217) : 7 M L T 30 : 4 Ind Cas 303 ( 9> 

34. Lease by Government. 

— — -S. 17 (1) (d) — Lease — Applicability. 

There is no reason why a lease of Crown lands 
granted by the Secretary of State, whilst actine 
under the powers conferred upon him by status at 
the representative of the Crown, should be treated 
as a lease granted by a private individual and there- 
fore subject to registration. AIR (Vol 14) 1927 Pat* 
319 : 0 Pat 446 : 104 Ind Gas 209 (DB) ' at 
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35 Variation of lease. 

S. 17 (1) (cl) — Document not creating new lease 

but merely altering amount of rent provided in pre- 
vious le.jse. 

Where there is a variation in the terms of the 
lease about the rent, the document containing those 
terms does not require registration as a new lease. 

Where a document provides that in addition to the 
stipulated rent, (which is varied), the tenant agreed 
to pay the Govt, revenue, local fund tax and any 
other Govt, tax which maybe imposed, this is not a 
condition varying any other terms of the lease but 
only var>ing the amount ot the rent payable by the 
tenants. The case, therefore, is not covered by S. 17 
(1) (d), Registration Act, and the document does not 
require registration- AIR (Vol 27) l l J40 Rom 281: ILR 
(1940) Rom 4S0 : 42 Rom L R 501 : 190 lnd Cas 653. 

S. 17 — If one wishes to vary the rent on w hich 

the land is held under a registered lease, it should be 
by a registered instrument whether the previous 
lea'e was compulsorily registrable or not. AIR 
(Vol 26) 1939 Cal 416: 69 C L J 163 : 183 lnd Cas 62. 

S. 17 — A document varying the amount of rent 

payable under a registered darpatni lease must be 
registered. AIR tVol 25) 1938 Cal 172 : 65 C L J 590: 
174 lnd Cas 790 (.DR). 

S. 1 i — Compromise varying and defining terms 

of existing tenancy. 

A compromise which merely varies or defines some 
terms of a tenancy which is already existing does 
not require registration and is admissible in evidence 
without registration. AIR (Vol 20) 1933 Pat 457 : 
148 lnd Cas 353. 

S. 17 — An agreement permanently varying the 

^ eri u S ° a tenancy to the benefit of the tenant is 
really a new lease on more favourable terms and re- 
quires registration. AIR (Vol 18) 1931 Mad 751 : 135 
lnd Cas 345. 

S. 17 — Compromise varying terms of registered 

lease with regard to rent, must be registered although 
duly recorded by Court. AIR (Vol 16) 1929 Lah 291 : 
11 L L J 50 : 30 P L R 112 : 1L7 lnd Cas 240 (DR). 

— " — W) — Landlord and tenant — Compro- 
mise petition varying rate of rent whether admissi- 
ble without registration. 

A document which embodies a contract for varia- 
tion of rent in respect of a lease is in essence a lease 
and is compulsorily registrable. If not registered, it 
is inadmissible in evidence and does not even consti- 
tute a valid and operating contract between the par- 
ties. AIR (Vol 5) 1918 Cal 807 : 27 C L J 107 : 41 
lnd Cas 804 (DB). 

S. 17 (1) (d) — Agreement to vary. rent — Regis- 
tration-Compulsory. 

Agreement to reduce rent payable under a regis- 
tered lease must be registered and a letter to the 
effect cannot be admitted in evidence under S. 49 of 
unregistered. (1912) 16 lnd Cas 52 (Cal) iDB). 

— — S. 17 (1) (d) — Agreement to reduce rent. 

A document embodying an agreement for reducing 
the rent as per previously existing lease registered 
under the Act, must be registered and also a docu- 
ment varying the amount of rent under a previrus 
lease registered as before and also the incidents of 
such payments must also be registered. i,l91z) 39 
Cal 284 : 14 QLJ 411 : 16 C W N 55 : 12 lnd Cas 
728 (FB). 

S. 17 — Unregistered letter varying the terms of 

lease — Rent payment of, at reduced rate tor some 
time effect of. 

A letter addressed to a lessee by a lessor, contain- 
ing all the essentials ol a lease is inadmissible in evi- 
dence to prove the reduction of rent lor want of re- 
gistration. Even if the letter be treated as an 


agreement for reduction of the rent it is in effect an 
agreement purporting to limit an interest in an im- 
moveable property. 1 he mere fact that rent for some 
years has been received at the reduced rate does not 
bind the lessor to accept that rent at that rate in 
future. (1909) 10 C L J 570 : 37 C 293 : 4 lnd Cas 
713 (716) (DR). 

S. 17, Cl. (d) — Dowl — Lease or agreement to 

lease — Varying rent — Registration. 

In considering whether a dowl is compulsorily re- 
gistrable or not, the question to be decided is whe- 
ther it embodies a special agreement between the 
parties. If it does net, registration is not needed. 
Where as in this case, the dowl (a memorandum 
showing the rents payable by the tenants, bearing 
their signature) merely evidences that there has 
been a commutation of rent, that the rent which 
was previously payable partly in kind and partly in 
cash would henceforth be paid in cash, it is not an 
instrument relating to an interest in immoveable pro- 
perty and docs not require registration. (1909) 11 
C L J 22 : 2 lnd Cas 89 (90) (DB>. 

36. Agricultural leases. 

Ss. 17, 49 - Scope — Agricultural lease— Oral lease 

for 5 years— Lease in writing — Registration, neces- 
sity of — Oral evidence of contents. 

The Registration Act strikes at documents and not 
at transactions and does not direct what transactions 
have to be reduced to writing and registered. 1 he 
T P. Act, on the other hand, enacts what transac- 
tions have to be reduced to writing and regisiered. 

Provisions of Chap. V of the T. P. Act do not apply 
to agricultural leases and hence an oral agricultural 
lease for 5 >ears is valid in law. But if such a lease is 
reduced to writing, it must be registered, it is inad- 
missible if not registered and no oral evidence is ad- 
missible to prove its terms. AIR vVol 32) 1945 Nag 
69 : ILR (L944) Nag 704 : 1944 N L J 424 (DB). 

Ss. 17 (1) (d), 49 — Tenancy of agricultural land, 

registration. 

Tenancy in respect of agricultural land can be 
created by oral agreement, but when an instrument 
has been executed, it must be registered under S. 17 

(1) (d). 

Where, in a contract for sale of growing straw, it 
appeared that the straw grew on tne land in a wild 
state and on the terms of the amalnama, it was quite 
clear that the defendants were to derive benefit from 
further vegetation and from the nutriment to be 
afforded by the land : 

Held, that the amalnama created an interert in 
land and needed registration. AIR (Vol 23) 1936 Cal 
770 : 62 C L J 534 : 167 lnd Cas 206. 

S. 17 — An agricultural lease, if made in writing, 

requires to be registered under S. 17 of Registration 
Act. A I R (Vol 20) 1933 Mad 451 : 37 L W 072 : 64 
M L J 676 : 1933 M VV N 672 : 144 lnd Cas 27 (DB). 

S. 17 — No registration necessary — Lease — Letter 

referring to lease. 

Section 106 of the Transfer of Property Act ex- 
cludes agricultural leases from the operation of its 
own provisions and so allows such leases or agree- 
ments to lease to be made without a written instru- 
ment. The Registration Act only comes into operation 
when a written document has been executed, either 
because the transaction canuot legally be carried out 
without one or because the parties choose to have one 
though it is not compulsory. A letter written by 
lessor to lessee and referring to already existing lease 
is* evidence of the prior lease and is admissible with- 
out registration. AIR (Vol 13) 1926 Nag 9 : 90 lnd 
Cas 51. 

S. 17 (1) (d) — Permanent tenure — Registered 

lease — Necessity of. 
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A permanent tenure cannot he created under the 
B. T. Act or any other Act except by a registered 
instrument even where the land is agricultural land 
situate outside a town and let out for the purpose of 
growing thatching grass. AIR (Vol 5) 1918 Cal 667 : 
40 Ind Cas 100 (D6). 

37. Assignment of decrees and awards. 

■ S. 17 — Decree made prior to or simultaneously 

with assignment. 

Per Wadia, J. — There is nothing in S. 17 (1) (e) to 
indicate that only assignments of decrees which are 
simultaneous with the making of the decrees are 
covered by that section, and where the decrees had 
already created the interest long before the assign- 
ment was made, the assignment would not be govern- 
ed by cl. (e). The language of the clause is wide 
enough to cover all decrees whether made prior to 
the assignment or simultaneously with the assign- 
ment. AIR (Vol 28) 1941 Bom 71 : 42 Bom L R 1113: 
ILK (1941) Bom 136 : 193 Ind Cas 740 vDB). 

S. 17 — Charge, creation of, by decree — Assign- 
ment of such decree. 

An assignment of a decree creating a charge on 
immovable property falls within the purview ol S. 17 
(1) (e), as a charge is a right to or in immovable pro- 
perty within the meaning of that Act. AIR (Vol 28) 
1941 Bom 71 : 42 Bom L R 1113 : I L R (1941) Bom 
136 : 193 Ind Cas 740 (DB). 

S. 17— Final mortgage decree, assignment of. 

A mortgage decree must be regarded as immovable 
property and its assignment falls under S. 17 (1) (e) 
and must be regarded as compulsorily registrable on 
the footing that such a decree represents an interest 
in immovable property. AIR (Vol 27) 1940 Mad 140: 
50 L VV 844 : 1940 M W N 313: ILR (1940) Mad 308: 
<1940) 1 M L J 922 : 187 Ind Cas 243 DB). 

S. 17 — Deed transferring mortgage decree. 

Where a deed transferring a decree does not dis- 
close on its face what kind of decree is transferred, 
it cannot be made inadmissible, because it is not 
registered. 

A deed transferring a mortgage decree does not 
require registration. AIR (Vol 18) 1931 Mad 302 : 131 
Ind Cas 151 (DB). 

S. 17 — An assignment of a decree does not re- 

uire registration as it has been incorporated in a 
ecree and the assignment of a decree though it is 
one for possession of immovable property is not equi- 
valent to a transfer of property. AIR (Vol 15) 1928 
Lah 70 : 107 Ind Cas 603. 

— S. 17 — No registration necessary — Personal 
decree. 

Assignment of personal decree against one defend- 
ant does not require registration though in the same 
decree there is also a mortgage decree against an- 
other defendant. A I R (Vol 15) 1928 Mad 142 : 106 
Ind Cas 485 (DB). 

S. 17 (1) (b) — Assignment — Decree — Right of 

•lection. 

Decree-holder may give up his right to recover his 
amount from the mortgaged property and proceed 
against other property of the judgment-debtor; the 
two rights cannot be separated; hence assignment of 
either right requires registration. (1909) 11 Bom L R 
858 : 2 Ind Cas 511 (DB). 

38. Recitals and memoranda and admissions 

of past transactions. 

■■ - S . 17 — Hukamnama evidencing commutation of 
rent— Registration. 

A hukamnama which merely serves as evidence of 
commutation of rent which had already been effected 
is not a document requiring compulsory registration. 
▲ IjR (Vol 32) 1945 Pat 67 : 23 Pat 893: 11 B R 270 : 
2181nd Cas 255 (DB). 
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S. 17 — Merely bee ruse 'deed recites that transfer 

has already taken place, proper registration cannot 
be dispensed with. AIR (Vol 22) 1935 Lah 122. 

— — S. 17 (L) — Proprietor making gift of a portion of 
his estate, in favour of his wile without sanction of 
the Commissioner — Wife filing petition that Com- 
missioner may he pleased to sanction the gift — The 
etition did not declare any right in f ivour of the 
usband and was not compulsorily registrable under 
S. 17 (1>. (1879-80) 4 Bom 590. Overruled. AIR 
(Vol 19) 1932 P C 55 : 9 O W N 43 : 56 C W N 250 : 
35 L W 217 : 1932 A L J 188 : 55 C L J 136 : 62 
M L J 296 : 34 Bom L R 403 : 13 P L T 279 : 11 Pat 
272 : 59 I A 130: 1932 M W N 660: 136 Ind Cas 798. 

S. 17 — Compromise arrived at between the debtor 

and creditors during insolvency proceedings under 
S. 344, old Civil P. C- 1899, held did not require 
registration under S. 17, Registration Act. A 1 II 
(Vol 19) 1932 Lah 281 : 13 Lah 70 : 33 P L R 1003 : 
137 Ind Cas 820 (DB). 

S. 17— A applying for adjudication as insolvent— 

Subsequent compromise between himself and his 
creditors— Death of A -Punjab Land Alienation Act 
corning into force and the tribe to which A belonged 
notified as an agricultural tribe — On petition by A’s 
widows, insolvency proceedings set aside — Declara- 
tory suit by creditors — Question of registration : 

Held, that the compromise did not require registra- 
tion under S. 17, Registration Act. AIR (Vol 19) 
1932 Lah 281 : 13 Lah 70 : 33 P L R 1003 : 137 Ind 
Cas 820 <DB). 

S. 17 — No registration necessary — Document 

Recitals of previous partition. 

(Obiter) Partition had taken place between the 

Parties 50 years ago and in accordance with it they 
were in possession of their respective shares. Then a 
document was executed by them which did not 
decide anything new but simply maintained the 
status quo ante of the parties. 

Held : that the deed was neither a partition deed 
nor a relinquishment deed and, therefore, there was 
no necessity to have it registered. AIR (Vol 16) 1929 
Nag 131 (DB). 

- — S. 17 — Recital of past transaction. 

There was an agreement between parties as fol- 
lows : “We had an open site situate at Pharala joint 
with S. At the time of the partition an excess of three 
marlas of the said site remained in our possession. 
Wc have now of our own accord delivered possession 
of the three marlas in excess, which was in our pos- 
session to S. S not getting possession sued for it. 
The agreement was sought to be made inadmissible 
on the ground of non-registration. 

Held : that the document did not require regis- 
tration as it was a recital of an act already done, and 
possession of three marlas was delivered before the 
document was written. (1928) 108 Iud Cas 892 (Lah.). 

S. 17 — No registration necessary — Letter. 

A letter sent to a Patwari by an owner of land in- 
forming that he had given away the land aud that 
entries should be made in the name of the particular 
person being neither gift nor sale requires no regis- 
tration. (1928) 29 P L R 287 : 108 Ind Cas 19L 

S. 17— Recital of pledge. 

Whether a document dealing with immovable pro- 
perty acquires registration or not, depends on whether 
the document in question constitutes the bargain 
between the parties or it is merely the record of an 
already completed transaction. 

Where a document, dated 27th June 1924, recited: 

“I pledged with you as collateral security the Collec- 
tor’s certificate relating to the said house ... on 23rd 
June 1924 ... I borrowed from you on the 24th, 25th 
and 26th, sums amounting to Rs. 15,000 and agreed 
to pay interest.” 
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Held, that the document recited only a transaction 
already completed. AIR (Vol 14) 1927 Mad 1145 : 53 
M L J 179 : 39 M L T 69 : 26 M L W 28 : 102 Ind 
Cas 34. 

£ 17 Document reciting past act. 

A document which recites a past act or disposition 
of property previously made does not come within 
the purview of S. 17. AIR (Vol 13) 1926 Nag 21 : 23 
NLR86:8NLg 157 : 95 Ind Cas 979. 

S. 17— Order as to continuation of Inam for ser- 

vices • 

Compulsory registration under S. 17 of the Regis- 
tration Act does not apply to an order issued by an 
inamdar to the village officer pointing out that certain 
lands are continued from generation to generation on 
the grantees of the lands agreeing to do the mhorki 
work. AIR (Vol 12) 1925 Bom 194: 26 Bom L R 1203 : 
85 Ind Cas 184 (DB). 

S. 17— Record of past agreement. 

Where a solenama was not the foundation of the 
plaintiffs’ claim and it was not produced before the 
Court as giving rise to the plaintiffs’ cause of action 
but was for all intents and purposes a mere record of 
certain agreement which the parties had come to, 
out of Court for the settlement of their differences 
existing at that time by which the plaintiffs, agreed 
to accept the defendant as tenant with certain rights 
and at a certain rate of rent to give effect to which a 
formal document in the shape of a Kabuliyat would, 
in future, be executed by the defendants, and was 
merely a record of the oral agreement between the 
arties which was reduced to the form of writing only 
y way of a memorandum and the plaintiffs had 
treated it as such. 

Held, that considering that its operation was not 
immediate but rather past, for, by it the defendants 
agreed to pay rent not from the date he filed the 
petition but from an antecedent period, it only recog- 
nized and recorded a certain understanding come to 
between the parties in respect of the property in dis- 
pute, it, therefore, need not be registered. AIR 
(Vol 10) 1923 Cal 432 : 69 Ind Cas 57 (DB). 

S. 17 (1) (b) — Document declaring existing facts. 

Document declaring existing facts does not re- 
quire registration. 8 P W R 1913 : 20 P L R 1913 : 
18 Ind Cas 583. 

S. 17 (1) (b) — Acknowledgment of rights in im- 
movable property not shown to be over Rs. 100 in 
value. 

A stamped but unregistered acknowledgment by 
certain members of a tribe of a village that certain 
other tribe had shares in the Shamilat is not in- 
admissible, if it was not shown that the plaintiffs 
share of Shamilat exceeded Rs. 100 in value and it is 
also admissible as a document merely admitting an 
antecedent right. 94 P L R 1910: 8 Ind Cas 495 (DB). 

S- 17 (1) (b) — Record of occurrences at a public 

meeting when certain admissions, disclaimers and 
promises regarding immovable property were made. 
. A document purporting to be merely a record of 
occurrences, said to have happened at a public meet- 
ing in the course of which the plaintiff made certain 
admissions, disclaimers and promises, does not create 
or declare a right and therefore, need not be regis- 
tered. 47 P W R 1910 : 6 Ind Cas 651 (DB). 

, * 17 (b) — Lease — Recital of prior arrangement 

—Admission of partner. 

A document merely reciting an arrangement al- 
ready arrived at need not be registered. A transac- 
tion by which a lessee admits a partner need not be 
registered. (1910) 7 M L T 419 : 20 M L J 555 : 0 
Ind Cas 700 (DB). 

S. 17, cl. (a)— Assignment of arrears of profits — 

Lambardar and co-sharer — Transfer of Property 
Act, S. 54— Registration. , 

A deed of assignment of profits already due by a 
lambardar to a co-sharer does not require to be regis- 


tered, either by virtue of S. 17,of the Indian Registra- 
tion Act, 1877, or by virtue of S. 54 of the Transfer 
of Property Act, 1882. (1905) AWN 100 : 2 A L J 
692 : 27 A 564 (566) (DB). 

SUB-SECTION (2) 

39. Scope. 

S. 17 (2) — Scope and applicability. 

It is true that cl. 2 of S. 17 distinctly provides that 
nothing in cl. (b) (and it is only under cl. (b) that the 
document might require registration) applies to ai»y 
composition deed; but this does not mean that if a 
document requires registration under any other 
enactment, e. g., S. 5 of the Trusts Act, the exemption 
contained in cl. 2 would prevail against that other 
enactment. What the Registration Act provides is 
that a composition deed, so far as it purports or 
operates to create, declare, assign, limit or extinguish 

any right, title or interest of the value or 

Rs. 100 and upwards to or in immovable property 
will not require registration ; but it does not say 
that any composition deed, if it purports to do or 
operates to do anything else, will not require regis- 
tration either. Hence, a composition deed required 
to be registered under S. 5 of the Trusts Act. but not 
registered, does not have effect. AIR 1914 Bom 55, 
Overruled. A I R (Vol 32) 1945 PC 74: 1LR (1945) 
All 241: 1945 M W N 29: 1945 ALJ 255: 47 Bom L R 
612 : 11 B R 477 : 1945-1 M L J 82: 49 C W N 219: 
I L R (1945) Kar (P C) 108 Sup : 72 Ind App76 : 
220 Ind Cas 49. . 

S. 17— Sub-sectioD (2) of S. 17 reserves only those 

documents which are included in els. (b) and (c) ox 
of sub-s. (1), and cl. (d) of sub-s. (1) which mention 
leases of immovable property from year to year 
not controlled by this sub-section. AIR (Vol 24) 1937 
Cal 499: 42 CWN 107: 173 Ind Cas 996. 

40. Composition deed - Clause (i). 

S. 17 (2) (i) — Construction and scope — If over- 
rides S. 5, Trusts Act— Composition deed conveying 
properties to trustees on trust for benefit of credi- 
tors— Registration - Necessity. 

A composition deed creating a trust of property 
for the benefit of creditors, by which debtors con- 
vey to trustees their movable and immovable pro- 
perties upon trust for sale and conversion and divi- 
sion of tne proceeds among the creditors of the 
debtors and payment of the surplus to the debtors 
is not, by reason of S. 17 (2) (i) of the Registration 
Act exempt from the requirement of registration 
made obligatory by S 5 of the Trusts Act. There is 
not in terms any direct provision enacting that no 
composition deed need be registered, or that no com- 
position may be registered. S. 17 (2) (i) of the Regis- 
tration Act should only be construed as meaning that 
all composition deeds are exempt from any require- 
ment to be registered imposed by that Act and not 
as meaning that they are exempt from any require- 
ment to be registered. S. 17 (2) of the Act does not 
mean that if a document requires registration under 
any other enactment the exemption contained in tho, 
former Act would prevail against the other enact- 
ment. AIR 1914 Bom 55, Overruled. AIR (Vol 32) 

1945 PC 74: (1945) 1 MLJ 82: 1946 AWR (PC) 29: 

1946 OA 29: 72 IA 76- 1LR (1945) All 241: I L R 
(1945) Kar (PC) 108: (1945) Mad WN 29: 49 CWN 
219: 1945 PWN 156: 47 Bom LR 612: 1945 ALJ 255; 
11 BR 477 : 220 Ind Cas 49. 

S. 17 (2) (i) and (vi) — Insolvency petition— 

Agreement between debtor and creditors providing 
for full payment of debts and charging immovable 
property — Petition withdrawn in accordance witO 
agreement. 

Held, that the agreement was neither a compost- 
tion deed within S. 17 (2) (i) nor any decree or Order 
of a Court within S. 17 (2) (vi) and was not ewwp* 
from registration. 




677 REGISTRATION ACT (16 of 1908), S. 17—40. Composition deed— Clause (i) 678 


Though a reference to the terms of an unregistered 
agreement in an order of the Court would make 
those terms admissible in evidence, an agreement on 
account of which a petition is withdrawn is not 
exempt from registration under S. 17 (2) (vi) if the 
parties do not apply to the Court to record the terms 
of the agreement even though the Court might have 
considered the agreement in deciding whether leave 
to withdraw should be granted. Alll (Vol 21) 1934 
Mad 697 : 40 LW 615: 67 MLJ 836: 153 Ind Cas 
541 (DB). 

S. 17 (2) (1)— (1877)— S. 17 (e)_ “Composition 

deed” — Meaning— Stamp Act, Art. 22. 

The term ‘‘Composition— deed” bears the same 
meaning as in the Stamp Act and so applies to a 
transfer of immovable property and not a new agree- 
ment to take fractional payment in settlement of 
claims. An assignment in trust for the benefit of cre- 
ditors the creditors being parties thereto and reali- 
sing their claims is a “Composition deed” with S. 17 
te), Registration Act: A composition deed does not 
require registration. AIR (Vol 1) 1914 Bom 55: 38 
Bom 576: 16 Bom LR 236: 24 Ind Cas 730 (DB). 
[Overruled in AIR 1945 P C 74]. 

S. 17 (2) (1) — Composition deed— Transfer to 

trustees for payment of debts— Registration. 

The essential test of a composition deed is that 
there ought to be compounding of debts due. Where 
the owner of property transferred it to trustees for 
the purpose of enabling them to pay off his creditors, 
and there was nothing to show that there was any 
settlement with the creditors, that the debtor should 
pay less than he owed to them and that they agreed 
to accept that composition, the deed is not a compo- 
sition-deed but merely a conveyance or a trust-deed 
and is compulsorily registrable. (1912) 14 Bom LR 
506: 15 Ind Cas 850 (DB). 

s. 17 (c) — Composition deed — Conveyance — 

Assignment of a portion of property— Some creditors 
only signing the deed— Rights of the other creditors. 

The “composition-deed” contemplated by S. 17 
(c) must in suostance be of the nature of a composi- 
tion, not a conveyance. Where a debtor transfers his 
property to a creditor or creditors in consideration of 
his debts, i. e., where he parts with his rights abso- 
lutely, the transaction may partake of the nature of 
a composition but in reality and substance it is not 
a composition but a conveyance. It is otherwise 
where with the consent of his creditors he parts with 
his property in favour of a trustee for the purpose of 
paying the composition upon the claims and the 
trustee is authorized to deal with the property for 
that purpose. Hence, where certain immovable and 
movable property of the debtor and his account 
books are vested in the trustee for the purpose of 
paying his creditors and there is no conveyance of 
the immovable property of the debtor to the credi- 
tors, the deed amounts to a composition deed, and 
need not be registered under S. 17 (c). (1904) 6 Bom 
LR 296: 28 B 364 (369) (DB). 

41. Debentures— Clause (iii), 

S. 17 — Debentures creating charge — Registra- 

^lo n 

A debenture creating a charge, whether floating or 
fixed over immovable property is compulsorily regis- 
trable under the Registration Act in addition to the 
provisions of the Companies Act. AIR (Vol 32) 1945 
Cal 37: 1LR (1944) 1 Cal 118 (DB). 

S. 17— Debenture— Necessity of registration— 

Advance on security of unregistered debenture— 
Creditor’s rights ov r over-drafts advanced to cus- 
tomers on security of title-deeds - Charge over 
immovable property, whether requires registration. 

The Imperial Bank advanced to the Bengal Na- 
tional Bank a certain sum of money upon the security 
•f two debentures which purported to charge the 


whole undertaking, properties, assets and interests 
present and future, including the uncalled capital* 
of the borrowing Bank tor the repayment of the loan 
with interest. This debentures were duly registered 
under the Companies Act with the Registrar of Joint 
Stock Companies but neither debenture was regis- 
tered. The Bengal National Bank suspended payment 
and the Liquidators applied ior directions as to 
whether the security held by the Imperial Bank 
extended to. and was effective over the debts due' to 
the Bengal National Bank from customers who had 
obtained lo ms or overdrafts upon the security of 
title-deeds deposited w ith it. 

Held, that inasmuch as the debentures were not 
registered, the Imperial Bank was not entitled by 
virtue of the said debentures to any charge upon the 
sums payable to the Bengal National Bank, in res- 
pect of advances or upon its security therefor in 
any case in which such advances were, at the date 
on which the charge created by the said debentures 
ceased to float, secured by the deposit of title-deeds 
and such title-deeds had not at the said date been 
deposited with the Imperial Bank. 

Per Rankin, C. J. A mere charge on immovable 
property is a right in immovable property and is 
within S. 17, cl. (b). 

Clauses (a) and (c) of S. 49 have reference to the 
fact that certain kinds of transfer of immovables can 
only be effected by written instruments (e. g.,) sale 
mortgage other than mortgage by deposit,’ lease’ 
gift) ; whereas in other cases, (e. g., partition, surl 
render, release) the transaction is not required to be 
in writing but, if it is in writing, the instrument is 
required to be registered. In either case, the circum- 
stance whichisubjects the instrument to the require- 
ment of registration is that it purports or operates to 
create, declare, assign, limit or extinguish a right 
title or interest to or in the immovable property’ 
The Registration Act is not to be defeated in such a 
case by a contention to the effect that as no written 
instrument was necessary the transaction itself is 
independent of the written instrument which can be 
regarded simply as evidence thereof. Clause (c) 
makes the instrument inadmissible as evidence of 
the transaction. Unless, therefore, there has in fact 
been a transaction independent of the written ins 
trument, and capable of proof without the evidence 
thereof, the right title or interest in question has 
not been created, declared, assigned, limited or 
extinguished. Therefore, a debt secured upon specific 
immovable property while it can, without writing 
be charged as an interest in land must be ch.rgeri 
by a registered instrument if it is to be charged bv 
an instrument at all. y 

In applying S. 17 to debentures the requirement 

of registration must attach to all specific property 
capable of identification at the date of execution of 
the instrument and as regards immovable property 
every sort of which the Company was at that time 
possessed, the instrument, in the absence of registra 
tion, cannot take effect. It cannot be held that 
although a specific mortgage of such property would 
require registration, a charge given upon such Dro 
perty would be exempt from this requirement bv 
reason merely of the fact that the right of the Com 
pany to use its assets in the course of its business 
is a condition of the charge. AIR (Vol 18) 1931 pal 

605: 58 Cal 136: 53 CL ' 131 Ind 

v>as oo i (UB), 

42. Document merely creating right to obtain 
another document — Clause (v). 

S. 17-Evidence Act, S. 92 (4)— Sale deed— Un- 
registered agreement to reconvey— Suit for specific 

performance. 

The plaintiff, on her own behalf and as guardian 
of her minor son, sold certain properties under a 
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registered deed of sale to the defendant. On the 
same dav, an unregistered agreement was executed 
by which the defendant undertook to reconvey the 
properties to the plaintiff In a suit for specific per- 
formance of the agreement to reconvey. 

Held, that the necessity for the registration of the 
agreement to reconvey had to he decided on the 
terms of the agreement ami as there was nothing in 
it to create any interest in i nmovable property it 
was not compulsorilv registrable. AIR (Vol 2L> 1934 
Mad 703 : 40 L W 046 : 67 MLJ 635 : 1934 M W N 
1122 : 152 Ind Cas 634- 

S. 17 (2) (v ) — Sale-deed. 

An unregistered sale-deed cannot be treated as if it 
were merely a document creating a right to obtain 
another document within S 17 (2) (v), made the 
basis of a suit fur specific performance. AIR (Vol 19) 
1932 Lah 276 : 33 F L R 227 : 137 lnd Cas 41 (DB). 

„ S. 17 (2) (v)— Agreement. 

Neither an agreement to reconvey property sold by 
contemporaneous deed nor an agreement relinquish- 
ing such right to get reconveyance, require registra- 
tion. 1930 ALJ 709 : AIR (Vol 17) 1930 All 101 (DB). 

S. 17 (2) (v) — Reconveyance. 

Purchaser executing in 1872 unregistered docu- 
ment, to original owner agreeing to reconvey pro- 
perty to him il he paid certain sum of money w’ithin 
51 years — Document was compulsorily registrable 
under Registration Act ol 1871 in force at its execu- 
tion but was not so registrable under Act of 1877 or 
later Act- Such document is entitled to benefit of 
mitigations of rigor ol registration law embodied in 
S. 17 of new Acts and ' o was admissible il tendered 
in evidence after 1877 Registration Act <1871), S 17 
(2)— Registration Act (1877). S 17 (h). 119 lnd Cas 
793 : 31 Bom L R 493 : AIR (Vol 16) 1929 Bom 290 
(DB). 

S. 17 (2) (v) — Lease — Letter entitling formal 

lease to be obtained, does not require registration. 

In a suit lor specific performance on the basis of an 
oral agreement to lease, the plaintiff filed a letter 
written to him by the landlord. The letter recited : 
“This is to inform you that as long as you occupy 
the room .... we shall not ask you to vacate the 
said room, the rent of which will be Rs. 5 per day.” 

Held, that the letter did not operate as a lease or 
an agreement to lease. It was a unilateral letter 
which at the most gave right to obtain another docu- 
ment, the formal lease. It was therefore exempt 
from registration under S. 17 (2) (v), and so could be 
admitted in evidence though unregistered. 117 lnd 
Cas 255 : 7 Rang 70 : AIR (Vol 16) 1929 Rang 164 
(DB). 

S. 17 (2) (v) — Document. 

Document referrimi to immovable property if not 
intended to be operative, requires no registration. 
Ill Ind Cas 596 : 10 L L J 93 : AIR (Vol 15) 1928 
Lah 397 (DB). 

S. 17 Document creating right to obtain ano- 
ther is not registrable. 

A document which does not by itself convey pro- 
perty but merely gives a right to call for another 
document does not require registration. 

If the document is merely one which records a 
past transaction and gives another party a right to 
call for a formal document it is exempted under the 
Registration Act 103 Ind Cas 302 t 50 Mad 687 : 25 
MLW806: 1927 M W N 269 : AIR (Vol 14) 1927 
Mad 636 : 53 M L J 203 (FB). 

S. 17— An agreement to lease contemplating that 

another document would he executed later on does 
not require registration. 102 Ind Cas 305 : AIR (Vol 
14) 1927 Nag 353. 

— S. 17 — Bond containing a covenant to reconvey 
and not to encumber immovable property is not 


compulsorily registrable. 97 Ind Cas 408: 8 PLT 
137 : AIR (Vol 14) 1927 Pat 17 (DB). 

S. 17 - Agreement to sell, reciting receipt of cash, 

and promise to execute registered sale-deed in future, 
is not compulsorily registrable. 96 Ind Cas 334 : 50 
Bom 334 : 28 Bom L R 591 : AIR (Vol 13) 1920 Bom 
375 (DB). 

S. 17 — A mere agreement to reconvey the pro- 
perty sold on payment of a fixed sum within a fixed 
period is exempt from such registration under cl. (v) 
oi sub-s. 2. 91 Ind Cas 360 : 49 Bom 862 : 27 Bom 
L R 1261 : AIR (Vol 13) 1926 Bom 97 (DB). 

S. 17 (2) (v) Scope — Agreement to divide pro- 
perties requires no registration — Documents falling 
under S. l'< (2) (v) — Test of 

An agieement to divide a property in certain shares 
is not an agreement conveying any property and 
therefore not compulsorily registrable. It is not 
necessary to bring the documents within the exempt- 
ing cl. 17 (v), to say expressly that another document 
will be executed. The test in all such cases is not 
whether a document expressly contemplated execu- 
tion of another document, but whether by itself it 
created any right to immovable property, and if it 
did not, then it does not require registration. 98 Ind 
Cas 39 : AIR (Vol 13) 1926 Mad 1117 : 51 M L J 418. 

S 17 (2) (v)— Receipt. 

Receipt for money contributed in acquiring pro- 
prietary rights and merely giving to the payer a right: 
to remain on land ‘as before’ need not be registered. 
83 lnd Cas 98 : 6 L L J 402 : AIR (Vol 12) 1925 Lah 
204 (DB). 

S. 17 - A receipt by vendee agreeing to restore 

property needs no registration. 

A document called a receipt provided “I (the 
vendee) shall without any objection give up your 
(vendor’s) land at any time that you may ask me to 
give up” and was signed by the vendee. 

Held, that it was not inadmissible for want of 
registration It is at the most an agreement to 
reconvey when the vendor would ask him to give up 
the property. The document does not in terms come 
under S. 17 (b) or (c) of the Registration Act. It does 
not purport to do any of the things mentioned in that 
section, clause (b) or (c). But even if it did, it would 
clearly be saved under clause (v), sub-section (2) of 
S. 17. 82 Ind Cas 533 : 48 Bom 166 : 25 Bom L R 
1207 : AIR (Vol 11) 1924 Bom 174 (DB). 

S. 17 - Receipt for earnest money, stating ano- 
ther document is to be drawn up, need not be regis- 
tered. f 

A document was executed under which a sum or 
Rs. 50 was paid to the defendant-vendor by way of 
earnest money and the latter agreed to sell immov- 
able property to the plaintiff for a sum of Rs. 180. 
Held, that the document merely evidenced the re- 
ceipt of the earnest money and did not in any way 
create or declare any rights in immovable property 
of the value of more than Rs. 100 especially when it 
clearly recited that another document would subse- 
quently be executed which would serve as a docu- 
ment of tide in respect of the portion agreed to be 
sold under that receipt. Therefore the document 
clearly came within the purview of S. 17 <2) (v) and 
can be admitted without registration. 73 Ind Cas 
1013 : AIR (Vol 11) 1924 Lah 163. 

S. 17 — Writing giving right to obtain 

document is not registrable. 71 Ind Cas 130 r 10 
M L W 936 : 1923 M W N 57 : AIR (Vol 10) 1923 
Mad 262 (DB). 

S. 17 — Where defendant agreed to give half of 

certain lands to plaint'ff, held the, agreement did 
not require to be registered as it was to be followed 
by a registered deed when the gift was actually made. 
71 lad Cas 40 : AIR (Vol 10) 1923 Nag 47. 
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— S. 17 — Memorandum providing for further 
deed. (1877 Act). 

Where a memorandum of agreement specified the 
shares and provided for a further deed effectuating 
the partition. 

Held, that it did not require to be registered. 69 
Ind Cas 123 : 37 C L J 435 : 21 A L J 461): 27 C W N 
561 : 46 Mud 373 : 50 1 A 134 : 31 M L T 136 • 16 
MLW 615 : AIR (Vol 9) 1922 P C 266 : 44 MLJ 745. 

-S. 17 (2) (v) — Collateral agreement, whether 

registration necessary. 

Where the defendants agreed to procure a loan of 
rupees three lakhs for the plaintiffs and the latter 
executed the lease-deed of certain lands to the former 
on a low rent in lieu of commission and a document 
of even date purporting to be an agreement to cancel 
the lease-deed on failure to procure the loan was 
executed. Held, that it was exempted under the 
terms of S. 17 (2) (v) and hence did not require regis- 
tration. 30 M L J 302 : (1916) l N1 W N 129 : 32 lnd 
Cas 941 : AIR (Vol 4) 1917 Mud 543 (DB). 

S. 17 (2) (v) —Agreement for reconveyance— Not 

compulsorily registrable specific performance. 

Plaintiff executed a registered sale-deed of a house 
in favour of the defendant and on the same day 
defendant passed in favour of the plaintiff an un- 
registered agreement to reconvey the property to 
plaintiff on repayment of the purchase money. Plain- 
tiff sued for specific performance of the contract 
evidenced by the unregistered agreement; Held, that 
having regard to the form ol the deed, it was an 
agreement to reconvey when called upon to do so 
and it was exempted from registration under excep- 
tion 5 to S. 17 of the Registration Act, 1908. The 
plaintiff was entitled to have specific performance of 
the same. 38 Bom 703 : 16 Bom L R 582 : 28 lnd Cas 
132 : AIR (Vol 1) 1914 Bom 231 (DB). 

S. 17 — Agreement to retransfer property on pay- 
ment of price with interest — Need not be registered. 

Where contemporaneously with a registered deed 
of sale a document was executed whereby the trans- 
feree agreed to re-transfer the property to the trans- 
feror upon payment by the latter ol the sale price 
with interest within a specified period. Held, that 
the document was nut a re-conveyance and did not 
require registration. (1910) 14 C W N 703 (706) : 11 
C L J 426 : 6 lnd Cas 549 (DB). 

43. Document itself creating, etc. interest, 

in property not exempted under clause (v). 

(a) General. 

(a-1) Agreement for sale. 

(b) Agreement to give mortgage. 

(a) General. 

S. 17 (2) (v)— Dispute regarding immovable pro- 
perty award — Award only declaring right to get a 
conveyance— If compulsorily registrable. 

Widow of respondents’ undivided brother, who had 
right of maintenance — Suit by plaintiffs (widow’s 
daughters) for a declaration that they were entitled to 
certain property in lieu of maintenance as a consequ- 
ence of an award — Award merely deciding that pro- 
perty should be given to plaintiff — Defendant object- 
ing to admission of the award as it was unregistered. 

Held, that the decision of the arbitrator settled 
the dispute referred to him but did not of itself ope- 
rate as a conveyance. A mere declaration cannot 
suffice to give title, when a conveyance is obviously 
necessary. The award, therefore, comes under S. 17 
(2) (v) and does not require compulsory registration. 
AIR (Vol 34) 1947 Mad 168 : (1946) 2 M L J 345 : 59 
MLW 627 (DB). 

Ss. 17 (1) (b) and 17 (2) (v) — An agreement to 

finance partition suit — Defendant agreeing to give 
half share of such property as he might get whether 
by suits by private settlement or in any other man- 


ner, from his father’s estate— No suit was filed as the 
matters were amicably settled between the defen- 
dant and his brothers : 

Held, that the agreement did not create or declare 
any right or interest in immovable property, either in 
the present or the future and so the case was covered 
not by S. 17 (l) (b) but by S 17 (2) (v). A 1 R (Vol 27) 
1940 Bom 143 : 42 Bom L R 165 : 188 lnd Cas 217 
(DB). 

S- 17— Contract — Agreement to divide property 

if successful in acquiring it. 

An agreement between certain persons providing 
the manner in which certain property should bedivid- 
ed between them in the event ol their succeeding in 
purchasing the same is not an agreement falling 
under S. 17 (1) (b). Further, registration is not neces- 
sary by reason of S- 17 (2) (v) as the document merely 
creates a right to obtain another document later on. 
AIR (Vol 25) 193S Lah 721 : 182 lnd Cas 220 (DB). 

S- 17— An agreement by which a partner assigns 

his interests in a firm owning immovable property in 
favour of another partner requires to be registered 
under S 17 ol the Registration Act. AIR (Vol 18) 1931 
Mad 580 : 60 MLJ 527 : 33 LW 576 : 55 Mad 72 : 132 
Ind Cas 305 (Db). 

S. 17— The defendant having executed a promis- 
sory note for a sum of money entered into a written 
agreement by which it was agreed that he should de- 
posit title deeds relating to immovable properties by 
way of equitable mortgage to secure the payment of 
the amount under the promissory note. On the next 
day after the agreement the defendant deposited 
with the plaintiff title deeds in pu suance of the 
agreement and a letter was passed evidencing the 
same : 

Held, that the memorandum of agreement and the 
subsequent letter must be read together and that they 
must be regLtered because they constituted the bar- 
gain between the parties. AIR (Vol 18) 1931 Mad 124; 
1930 MWN 865 (DB). 

S. 17— Document evidencing payment of earnest. 

Where the buyer had paid earnest money over 
Rs. 100 under a written agreement and so far from 
refusing to accept delivery, was pressing for specific 
performance. 

Held, that the agreement did in itself create an 
interest under T. P. Act, S. 55 (b) and therefore did 
not allow of the applicaticn of S. 17 (2) (v). The 
agreement was therefore compulsorily registrable 
under S. 17 and, not having been registered, was in- 
admissible in evidence under S. 49. A 1 R 1924 Lah 
337, Overruled. AIR (Vol 13) 1926 PC 94 : 53 1A 214: 
3 OWN 634 : 1926 MWN 602 : 24 ALJ 807 : 44 CLJ 
97 : 24 MLW 396 : 28 Bom LR 1372 : 31 CWN 125 : 
28 PLR 10 : 7 P L T 661 : 51 M L J 788 : 98 lnd Cas 
508. 

S. 17 — Agreements to lease under S. 2 (7) — Only 

such, as ceate immediate demise come under S. 17 

(1) (d) — Such agreements are not protected by S. 17 

(2) (v). 

The defendants, executed a document, which des- 
cribed itself as a receipt and was so stamped, in 
favour of the plaintiffs. The gist of that document 
was as follows : ‘We have this day given you a lease 
for twelve years of a half share in the lakh porasadi 
of our malguzari jungle for Rs. 7,000. We have re- 
ceived Rs. 6,000 of his to-day and you will pay us 
the remaining Rs. 1,000 at the time of execution and 
registration of the lease deed. As no eight anna 
stamp is available at this time we have pas-.ed this 
receipt. Within two months we will execute the deed 
of agreement and the deed of lease and get them 
registered. If we fail to do this we will pay you 
twice six thousand that is twelve thousand. From 
this day you may look alter the jungle and propagate 
lac in it or you may sell the right in it to another per- 
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son. You are to take all the crops for twelve years, 
that is twenty-three crops. 

Held, that the document created an immediate 
interest and was not protected by S. 17 (2) (v) but was 
covered by S. 2 (7). AIR (Vol 10) 1923 Nag 171 : 0 
NLJ 151 : 19 NLR 186 : 71 Ind Cas 468. 

S. 17 1 1) (b) — Transfer of future interest — Agree- 
ment by reversioner to transfer his right, whether 
requires registration. 

An agreement by a reversioner to transfer a portion 
of the estate which may vest in him in future, to the 
promisee does not require registration. AIR (Vol 7) 
1920 Lah 123 : 1 Lah 124 : 56 Ind Cas 272 (DB). 

-S. 17 (1) (b) — Relinquishment — Letter reciting 

delivery of possession. 

A letter reciting certain facts regarding certain 
property to the effect that the writer has delivered 
possession and has nothing to do with certain pro- 
perty is not an instrument which by itself purports or 
operates to create or declare any right, title or interest 
in the property and hence does not require registra- 
tion. AIR (Vol 4) 1917 Lah 218 : 40 Ind Cas 455. 

(a-1) Agreement for sale. 

S- 17 — A written agreement to sell need not be 


registered. AIR (Vol 24) 1937 Rang 402 : 1938 Rang 
LR 216 : 172 Ind Cas 929 (DB). 

S. 17 — Mere contract for sale. 

A mere contract for the sale of an immovable pro- 
perty does not require registration as it does not pur- 
port to create an interest in such property. AIR (Vol 
20) 1933 All 846 : 1933 ALJ 1584 : 50 All 142 : 148 
Ind Cas 229 (DB). 

• — _ S. 17 — Agreement to sell immovable property. 

By virtue of explanation added to S. 17, by Act II 
1927, an agreement to sell immovable property, 
whether effected before or after the passing of the 
latter Act does not require compulsory registration. 
AIR (Vol 19) 1932 Lah 95 : 32 PLR 807: 135 Ind Cas 
609 (DB). 

S. 17 — No registration necessary — Agreement. 

Held, that an agreement to sell immovable proper- 
ty of the value of Rs. 100 or more is not compulsorily 
registrable. AIR (Vol 20) 1933 Lah 1020 : 31 PLR 
636 (DB). 

S. 17 — Agreement to sell immovable property 

does not necessarily create interest in that property — 
Where no interest is created agreement to sell is ad- 
missible though unregistered. AIR (Vol 17) 1930 
Mad 683 : 58 MLJ 688 : 31 MLW 817. 

S. 17 — Agreement purporting to sell immovable 

property requires registration. 

Where the language employed in an agreement of 
sale clearly purports to transfer the vendor’s interest 
in the immovable property which he had inherited 
from his deceased brother, particulars of which are 
set out in the schedule annexed to the agreement, 
comes within the terms of S. 17 and requires registra- 
tion. AIR (Vol 16) 1929 PC 209 : 57 M L J 765 : 33 
CWN 1150 : 30 MLW 451 : 1929 ALJ 1060 : 6 OWN 
835 : 50 I A 363 : 32 Bom LR 1 : 50 CLJ 487 : 1929 
MWN 937 : 11 PLT 1 : 51 All 771 : 119 Ind Cas 633. 

• S. 17 (2) (v) — Sale deed. 

Where an agreement for sale of immovable pro- 
perty was contained in two letters, and the buyer 
paid Rs 40,000 as earnest money, but the letters 
aid not acknowledge the receipt of the earnest 
money. 

Held, that the agreement was exempted from re- 
gistration under S. 17 (2) (v) of the Indian Registra- 
tion Act. AIR (Vol 14) 1927 Bom 195 : 51 Bom 247 : 
29 Bom LR 19 : 101 Ind Cas 229 (DB). 

- S. 17 — The concluding words of the main portion 
of a deed ran as follows : — “The land has at any 
jate been sold and the vendee has become entitled to 


it. I am simply entitled to receive Rs. 9,000 ” But as 
against there two sentences, the deed throughout was 
an agreement to sell. Held, that the deed was merely 
an agreement to sell and did not require registration. 
AIR (Vol 11) 1924 Lah 337 : 6 LLJ 440 : 72 Ind Cas 
1032 (DB). 

[Overruled in A I R 1926 P C 94.] 

S. 17 — Agreements to sell — Part performance. 

Neither the provisions of the Transfer of Property 
Act nor those of the Registration Act preclude a suit 
for possession by transferor of an unregistered deed 
or by oral sale. The plea of a valid contract enforce- 
able by specific performance or that of the doctrine 
of part performance is a valid defence and neither 
Transfer of Property Act, S. 54, or Registration Act, 
S. 17, affect the question. 

What S. 54 of the T. P. Act enacts is that a docu- 
ment of title to land — a conveyance in short — can 
only acquire validity, can only in fact be proveable 
on registration. So far from forbidding unregistered 
contracts for the sale of land, it expressly recognises 
their existence, denying to them only the creation ot 
an interest in or charge upon the land itself — and 
therefore leaving their contractual effect as between 
the parties to the contract unimpaired. The section 
prohibits unregistered conveyances, and does not, 
expressly or impliedly prohibit unregistered contract. 
(29 Mad 336 and 40 Mad 1134, Overruled.) AIR (Vol 
11) 1924 Mad 271 : 45 MLJ 528 : 46 Mad 919 : 18 M 
L W 953 : 33 MLT 53 : 1924 MWN 14 : 70 Ind Cas 
880 (FB). 

— S. 17 — Agreement to sell need not be registered 
— Doctrine of part performance. 

Held, on a construction of the document in ques- 
tion, that in so far as they contained an agreement to 
sell and an agreement to execute a sale-deed they 
did not require registration. Applying the maxims 
that equity will support a transaction though clothed 
imperfectly in legal forms, where the agreement has 
been acted upon by the parties and that equity will 
also not allow a statute to be made an instrument ot 
fraud, it must be held that the defendant had obtain- 
ed a good title to the house. (1921) 63 Ind Cas 22 
(Lah) (DB). 

(b) Agreement to give mortgage. 

S. 17 — Memorandum entitling usufructuary 

mortgagees to registered deed. 

A memorandum recording the fact that money had 
been borrowed on the terms of a usufructuary mort- 
gage and that the mortgagees had been put in posses- 
sion and giving the mortgagees the right to obtain a 
document in a proper registered form does not 
require registration. It is merely an agreement to 
execute a usufructuary mortgage bond. This agree- 
ment is specifically performable and can be set up as 
a defence to a suit for redemption. AIR (Vol 17) 
1930 Pat 479. 

S. 17 (2) (v) — Mortgage — Letter, not constitut- 
ing the bargain between the parties, requires no 
registration. 

The plaintiff advanced Rs. 25,000, on condition to 
pay off the debt due to previous mortgagee, to get 
back the title-deeds and deposit it with him for the 
loan of Rs. 70,000 which the plaintiff had agreed to 
make to the defendant. The defendant subsequently 
made over the title-deeds to the plaintiff and the 
plaintiff made a further advance of Rs. 25,000 to 
defendant. On the same day, defendant drew up ana 
signed a memorandum of the transaction already 
completed in the form of a letter addressed to the 
plaintiff as follows : “I applied to you for a loan 
Rs. 70,000 which you agreed to advance as a deposit 
of the title-deeds. ... I accordingly deposited 
with you the original conveyance from Pashupati 
Nath Deb in my favour. . . . which is the only 

document I received from my vendor oa purchase ot 
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the property. I never had any other title-deeds 
relating to the property. You have advanced to me 
Rs. 25,000 to day on my assurance that there is no 
encumbrance affecting the property. The further sum 
of Rs. 20,000 will be advanced by you when required 
by me. Yours faithfully.” 

Held, that the letter is not the contract for the 
mortgage, nor the agreement to give a mortgage, but 
it is -a statement made by the defendant of tne fact 
that he had deposited the title-deed of the property 
as the plaintiff had agreed to advance the money °n 
the mortgage of the property and that it did not itself 
create any title and did not constitute the bargain 
between the parties and, therefore, does not require 
registration. AIR (Vol 14) 1927 Cal 538: 45 CLJ 233: 
31 CWN 703 : 102 Ind Cas 871 (DB). 

— S. 17 Mortgage or sale with covenant for re- 

purchase. 

Per Full Bench. — When a registered deed of sale 
(A) of immovable property worth Rs. 100 or over is 
passed and as part of the same transaction and not 
as an independent transaction, the vendee executes 
an unregistered agreement (B) to reconvey the pro- 
perty to the vendor on payment of a certain sum of 
money, the document (B), where the transaction 
constitutes a mortgage, is inadmissible in evidence 
for want of registration under S. 17 (1) (b) and S. 49 
of the Registration Act, but where the transaction is 
a bona fide sale with a contract for re-purchase, it 
falls under S. 17 (2) (v) and not being compulsorily 
registrable is admissible in evidence. In determining 
the nature of the transaction in each case intention 
of the parties must be looked to : 38 Bom 703, Over- 
ruled. AIR (Vol 13) 1926 Bom 497 : 50 Bom 566 : 28 
Bom LR 954 : 98 Ind Cas 634 (FB). 

S. 17 (l) (c)— Agreement— Agreement to execute 

a sale-deed need not be registered. 

Where the defendant orally sold a property to the 
plaintiff and thereafter executed a mortgage on the 
said property to a stranger and then executed an 
agreement to the plaintiff whereby he undertook to 
discharge the mortgage himself and to execute a re- 
gistered sale-deed after the discharge, to the plaintiff 
in respect of the property already orally sold, held 

the agreement did not require registration as it tell 

within clause (v) of Sub-s. (2) of S. 17 of the Regis- 
tration Act. It was part of the oral sale and was 
therefore lor consideration. AIR (Vol 9) 1922 Lah 
269 : 65 Ind Cas 524 (DB). 

S. 17 (1) (d)— Agreement to mortgage or lease — 

Registration. 

Held, that the Swami bhogam deed in question 
was an agreement to grant a mortgage and not an 
agreement to grant a lease and as such did not require 
registration. AIR (Vol 6) 1919 Mad 322: 41 .Mad 959: 
35 ML] 489 : 8 LW 438 : 24 MLT 315 : (1918) MWN 
811 : 49 Ind Cas 291 (DB). 

44. Clause (vi) — Scope of. 

S. 17 (2) — (Amendment of, in 1929) — Whether 

retrosoective. , , 0 n 

The words added in para, (vi) of S. 17, sub-s. 
by an amendment made in 1929, have no retrospec- 
tive effect. Before the said amendment, every decree 
or order of a Court was exempt from the operation 
of S. 17 so that even if the decree affected property 
worth more than Rs. 100, it was not required to be 
registered. AIR (Vol 26) 1939 Oudh 269:1939 OWN 
809 : 1939 A W R 153 : 14 Luck 783 : 183 Ind Cas 

808 (DB). 

S. 17 (1) (b) and (d) — Lease satisfying both 

els. (b) and (d) — Benefit of cl. (vi) of sub-s. (2), if 
attracted. 

Per Biswas, T Where a lease requires registra- 

tion solely unaer cl. (d) of S. 7 (1), Registration Act. 
because it may not be brought within the terms of 


cl. (b). it will not attract the benefit of cl. (vi) of 
sub-s. (2). But cl. (b) is in such wide terms that leases 
would also easily come within its scope- And where 
a lease may be regarded as an instrument under 
cl. (b) as well as one under cl. (d), the exception in 
cl. (iv) of sub-s. (2) would apply. AIR (Vol 3L) 1944 
Cal 89 : 212 Ind Cas 317 (DB). 

S. 17 (2) (vi) — Scope. 

Section 17, sub-s. (2) (vi) does not exempt from 
registration documents coming within S. 17 (1) Id). 
AIR (Vol 25) 1938 Cal 172 : 65 C L J 590 : 174 Ind 
Cas 790 (DB). 

S. 17 (2) (vi) does not exempt from registration 

documents coining within S. 17 (1) (d), Registration 
Act. AIR (Vol 25) 1938 Cal 172 : 65 C L J 590 : 174 
Ind Cas 790 (DB). 

S. 17 (2) (vi) — Scope. 

Section 17 (2) (vi) is not applicable to leases. AIR 
(Vol 16) 1929 Lah 291 : 11 L L J 50 : 30 P L R 112 : 
10 Lah 6S5 : 117 Ind Cas 240 (DB). 

45. ‘‘Any decree or order of a Court. 

S. 17 — Decree in maintenance suit creating 

charge — Registration— Necessity. See AIR (Vol 33) 
1946 Mad 293 : (1946) 1 M L J 143. 

S. 17 (2) (iv)— Exemption under— ‘Any decree’ — 

Decree that has been set aside wholly or in part. 

Section 17, cl. (vi) exempts from registration any 
decree or order ot a Court and not any final decree 
or order, etc. The exemption is not restricted to 
decrees which have become final and conclusive but 
includes within its purview decrees which have been 
set aside wholly or in part on appeal or review or 
have otherwise become inoperative. 1 he circum- 
stance that the decree is subsequently varied or re- 
versed, might affect its enforceability but not its 
value as a “method” of proof of the terms ol the 
transaction, which were embodied in it. Con- 
sequently, a party in a later suit can have the terms 
of the compromise proved by reference to the decree. 
AIR (Vol 21) 1934 Lah 721 : 18 Lah 27 : 37 P L R 
798 : 154 Ind Cas 1049 (DB). 

S. 17 -Agreement to abide by decree relating to 

immovable property. 

An agreement to abide by the decree which has 
been passed by a Court of competent jurisdiction, 
even though the decree relates to immovable pro- 
perty, cannot by itself create, declare or extinguish 
any right or interest in immovable property because 
the right has already been declared or adjudicated 
by the decree and such agreement need not be re- 
gistered. AIR (Vol 21) 1934 Pat 644 : 1 B R 271 : 153 
Ind Cas 1098 (DB). 

S. 17 — Under S. 17 the provisions as regards 

registration do not apply to any decree or order of a 
Court. Section 29 (2) is only a permissive section 
and, though no doubt a copy of a decree may be pre- 
sented for registration, there is no obligation to do 
so. AIR (Vol 17) 1930 Nag 17 : 120 Ind Cas 218. 

S. 17 — Agreements originally included in a 

decree but subsequently deleted from it, are also 
exempted from registration. 

Srinivasa Ayyangar, J.— The principle is that once 
an agreement becomes embodied or incorporated in 
a decree or order of Court, the necessity for regis- 
tration ceases, and the same can be proved and en- 
forced, if otherwise provable or enforceable. AIR 
(Vol 15) 1928 Mad 713 : 27 M L W 544: 109 Ind Cas 
872 (FB). 

S. 17 (2( (vi) — Decree— Meaning of. 

Simple recital by a Court in its proceedings or in- 
clusion in pleadings does not fall within S. 17. (1913) 
36 Mad 46 : 21 M L J 870 : 10 M L T 232 : (1911) 2 
M W N 265 : 12 Ind Cas 317 (DB). 
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S. 17 (2) (vi) and (1) (b) — Transfer of decree — 

Registration - Immoveable property. 

A transter of a decree for sale of mortgaged pro- 
perty does not create an interest in immoveable pro- 
perty and so the deed of transfer is not compulsorily 
registrable. (1913) 35 All 524 : 11 A L J 815 : 21 lnd 
Cas 462 (Db). 

S. 17 (2) (vi) — Compromise relating to a lease 

of immoveable property. 


S. 17 — Compromise decree creating lease is not 

exempted from registration. 

AIK (Vol 28) 1941 Pat 536: 7 B R 767: 194 lnd Cat 
428. ' f 

S. 17 (1) (d) — Decree embodying contract not 

creating new lease but merely stating that existing 
lease would continue on same terms is not regis- 
trable. A I R (Vol 26) 1939 Lah 49 : 41 P L R 346: 
182 lnd Cas 533. 


The Registration Act does not apply to proper judi- 
cial proceedings whether consisting of pleadings 
filed by the parties or decrees or orders made by the 
Courts. In the absence of clear and unambiguous 
words, the legislature have not intended to make the 
proceedings of the Courts depend lor their efficacy 
and validity on registration, by one of the parties. 
An unregistered compromise is enforceable though it 
relates to lands, not included in the suit. Decrees 
and orders even when they relate to leases are out- 
side the scope of Registration Act. (1910) 33 Mad 
102 : 20 M L J 20 : 6 M L T 313:3 lnd Cas 701 (DB). 

46. Decrees and orders creating gifts or leases. 

Ss. 17 (1) (d) and 49 — Scope — Compromise de- 
cree creating or operating as lease for term of over 
one year — Registration — Necessity— Non-registra- 
tion — Effect on admissibility. 

A compromise decree which operates as a lease of 
immovable property for a period of more than one 
year, is crmpulsorily registrable ui der S. 17 (1) (d) 
of the Registration Act, and if it is not so registered, 
it cannot be admitted in evidence under S. 49 of the 
Act. A 1 R tVol 36) 1949 bom 402 : 1LR (1949) Bom 
465 : 51 Bom L R 788 (DB). 

— S. 17 — Scope — Compromise decree — Decree 
operating as lease requires registration. 

A I R (Vol 31) 1944 Mad 273 : 57 L W 165 (2) : 
(1944) 1 M L J 230 : 1944 M W N 166 : ILR (1944) 
Mad 543 : 214 lnd Cas 327 (F13). 

S. 17 — Compromise decree. 

A compromise decree which merely varies the rent 
payable under the registered lease and which does 
not itself create a lease may not be registered when 
the property is a part of the subject-matter of the 
suit. AIR (Vol 31) 1944 Pat 293 : 217 lud Cas 14 : 23 
Pat 634 (DB). 

Ss. 17 (1) (d), 17 (2) (vi), 49 — Compromise decree 

embodying fresh lease. 

Section 17 (2) (vi) does not exempt from registra- 
tion decrees embodying leases. 

Where, after annulling the tenancy by notice under 
S. 167, Bengal Tenancy Act, the plaintiff sues the 
tenant as trespasser for rent arrears but the suit is 
compromised by the defendant taking a fresh lease, 
the compromise decree is not the recognition of an 
old lease but a new lease and hence is compul- 
sorily registrable under S. 17 (1) (d). Where the com- 
promise decree is not registered, it cannot be relied 
upon by the tenant for proving the rent of the ten- 
ancy. A I R (Vol 28) 1941 Cal 102 : 72 C L J 132 : 45 
C W N 129 : 193 lnd Cas 635. 

S. 17 — Punjab Relief of Indebtedness Act (7 of 

1934), S. 17 (2) — M applying for settlement of his 
debts — His two brothers subsequently becoming par- 
ties to proceedings — Agreement arrived at duly 
signed by brothers and authenticated and creditor 
asking for its execution — Decree to the effect that 
debt would be liquidated by farm of property for 12 
years — Held brothers of M were entitled to join pro- 
ceedings That Court executing decree could not go 
behind decree and was bound to execute agreement 
as if it were decree of its own— That the agreement 
did not require registration — 40 P L R 567 : A I R 
1938 Lah 685, Reversed. AIR (Vol 26) 1939 Lah 42 : 
41 Pun L R 238 : 182 lnd Cas 338 (DB). 


S. 17 (2) (vi) — Agreement relating to lease For 12 

years including properly of persons not applicant* 
before Board recorded by Board under S. 17, Pun- 
jab Relief of Indebtedness Act (VII of 1934). 

If an agreement recorded by the Debt Conciliation 
Board under S. 17, Punjab Relief of Indebtedness Act, 
relating to a lease for a period of 12 years, includes 
properties of persons who were not applicants before 
the Board, it requires registration, even if such record 
of the agreement is considered to be a decree falling 
under S. 17 (2; (vi). Registration Act. A I R‘(Voi 
25) 1938 Lah 685 : 40 P L R 567 : 178 lnd Cas 760. 

[Reversed in A I R 1939 Lah 42.] 

S. 17 (2) (vi) — Compromise decree granting 

occupancy right — Registration is necessary. 

A I R (Vol 25) 1938 Pat 140 : 4 B R 407 : 174*Ind 
Cas 200. 

“ — S. 17 (2) (vi) — Compromise-decree declaring 
rights of persons in land in suit. 

Where a decree passed in terms of compromise evi- 
dence by solenamas declares a howla rignt in a suit 
land, in favour of a tenant, the solenama does not 
require registration in order to be valid and opera- 
tive in law and where the decree passed in terms of 
compromise evidenced by solenamas declares in 
favour of a tenant, a howla right in land in suit as 
the solenama relates to the subject-matter of the 
litigation, it does not require registration to be valid 
and operative in law. A I R (Vol 21) 1934 Cal 799 : 
59 C L J 328 : 153 lnd Cas 313 (DB). 

S. 17 (2) (vi) — Compromise creating lease em- 
bodied in decree. 

All decrees and orders are not excluded from com- 
pulsory registration but only those are excluded 
which partake the character of the documents men- 
tioned in els. (b) and (c) of sub-s. (1) and if a consent 
decree operates to create a lease, its registration is 
compulsory. AIR (Vol 19) 1932 Pat 97 : 12 PLT 871 : 
11 Pat 98 : 136 lnd Cas 54 (DB). 

S. 17 (2) (vi) — Compromise. 

Registration is necessary for compromise, operat- 
ing as lease even though compromise embodied in 
decree — Statement in such unregistered compromise 
is however admissible as admission. AIR (Vol 17> 
1930 Cal 559. 

S. 17 (1) (d)— Lease— Registration of. 

The saving clause in S. 17 (2) (6> has no application 
to the case of a lease created by decrees, compromise 
decree or order of a Court and it falls under S. 17 
(1) (d). AIR (Vol 17) 1930 Cal 94 (DB). 

-S. 17 (1) (d) — Lease — Construction — Landlord 

plaintiff allowing raiyat defendant to hold per- 
manently on enhanced rent by Solenama — New lease 
is created and Solenama is to be registered. 

The plaintiffs who were raiyats sued the defendants 
under-raiyats, in ejectment on service of a notice to 
quit under S. 49. The defendant pleaded that the 
plaintiffs were not entitled to evict him relying upon 
a decree passed on the basis of a Solenama in a pre- 
vious suit for rent which the plaintiffs had instituted 
against him. By the Solenama, the plaintiffs in con- 
sideration of an enhancement of rent, consented to 
allow him to hold this land permanently. 

Held, that the Solenama created a new lease in 
respect of land which the defendant held from 
before. It would not be operative as a lease unless 
it was registered under S. 17, sub-s. (1), Cl. (d). 
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Registration Act. but S. 85, Cl. (2), Bengal Tenancy 
Act, bars its registration. The fact that this lease was 
embodied in a decree did not make it any the more 
operative as a lease because S. 17, sub-s (2), Cl. (6) 
excepts documents falling within Cls. (b) and (c) and 
not Cl. (d) of sub-s. (1\ A 1 R (Vol 16) 1920 Cal 462 : 
118 lud Cas 895 : 56 Cal 427 (DB). 

S. 17 (1) (d) and (2) (vi) — Compromise decree — 

Landlord and tenant — Change in pre-existing terms. 

A compromise between a landlord and tenant 
varying the terms of a contract previously existing 
regarding property of more than Rs. 100 in value is 
not affected by S. 17, if it is embodied in a decree of 
the Court even though the compromise creates rights 
and liabilities extraneous to the suits. The onlv ex- 
ception is whether the compromise creates a lease 
requiring registration, under the provisions of the 
Registration Act. 

A decree based upon and embodying a compromise, 
which does not transfer any interest in land, but 
merely changes the terms of the contract on which 
a tenant was already holding, does not amount to a 
lease within S. 17 (1) (d). AIR (Vol 7) 1920 Pat 692 : 
4 Pat L J 667 : 52 Ind Cas 20 (DB). 

47. Compromise and consent decrees. 

(a) Meaning of. 

tb) Compromise embodied in decree. 

(c) Compromise embodied in order. 

(d) In respect of property in suit. 

(e) In respect of matters in and extraneous to suit. 

(f) Compromise based on award. 

(g) Compromise not recorded in suit — O. 23, R. 3, 

Civil P. C. 

(h) Compromise decree creating a charge. 

(i) Compromise decree varying or modifying 

terms etc. 

(a) Meaning of. 

S. 17 (2) (vi) — Compromise — Proceedings of 

Court. 

A compromise recorded by the Court needs no 
registration and secondary evidence of its contents is 
admissible. AIR (Vol 5) 1918 Lah 349 : 45 lnd Cas 
331 (DB). 

— S. 17 (2) (vi) — Compromise submitted to a Court. 

A compromise submitted to and acted upon judi- 
cially by the Court is a step of judicial procedure not 
requiring registration. AIR (Vol 4) 1917 Lah 354 : 
88 P R 1917 : 175 PWR 1917 : 42 Ind Cas 380 (DB). 

S. 17 (2) (vi) — Decree — Meaning of — Scope of — 

Application to pleadings etc.. 

Section 17 of the Registration Act has no applica- 
tion to proper judicial proceedings whether of plead- 
ings or orders of the Ccurt. Hence a compromise 
incorporated into a decree of the Court is admissible 
in evidence in a subsequent suit though not registered. 
AIR (Vol 3) 1916 Mad 536 : 18 M L T 497 : (1915) 
M W N 956 : 29 M L J 779 : 31 Ind Cas 260 (DB). 

(b) Compromise embodied in decree. * 

. S. 17 (2) (vi) — U. P. Land Revenue Act (3 of 

1901). S. 33 — Application under— Compromise enter- 
ed into — Compromise made part of order — Parties 
acting on compromise — Adjudication on question 
of title. 

Where a petition of compromise relating to the 
entire subject-matter of a dispute pending in the 
Revenue Court on a application for correction of 
papers under S. 33, U. P. Land Revenue Act is pre- 
sented to the Court and finally the Court accepts it 
and orders mutation of names in accordance with the 
terms which are incorporated in the order by means 
of a reference to the contents of the petition of com- 
promise, the proceedings and the order of the Court 
are sufficient proof of the terms of the settlement and 
they clearly do not require registration for the admis- 
sibility in evidence, an order of a Court being ex- 


empted from registration under Cl. (vi) of sub-s. (2) 
of S. 17. An order that compromise shall be given 
effect to in the khetauni, amounts to the incorporo- 
tion of the compromise in it and it is quite immaterial 
that the actual terms of the compromise are not stated 
in the order. 1942 O \\ N 459 : 1942 A W R 1L9 & 
309 (2) . 204 Ind Cas 389. 

S. 17 — Compromise decree. 

Where, in a suit, a compromise is arrived at and a 
deed of settlement is executed and the deed is em- 
bodied in the compromise decree, the deed does not 
require registration by virtue of S. 17 (2^ (vi). The 
dedication contained in the terms ol the settlement 
does not amount to a gift nor can the decree be con- 
sidered to lie in the nature of the deed of gift. A I R 
(Vol 26) 1939 Cal 23 : ILK (1933) 2 Cal 312 : 182 Ind 
Cas 605 (DB). 

S. 17 (2) (vi) — Compromise between parties to 

suit embodied in petition to Court— Court passing 
order recording compromise and passing decree on it 
— Terms of compromise not actually embodied in 
decree : 

Held, that the compromise does not require regis- 
tration according to cl. 6 of sub-s. (2) of S. 17, 
although the terms of the compromise are not actu- 
ally embodied in the decree. The compromise can 
be proved by the petition embodying the terms 
thereof presented by the parties in the suit, as it 
formed part of the judicial order made by the Court 
thereon, by virtue of the reference made to the com- 
promise. AIR (Vol 25) 1938 Lah 737 : 182 lnd Cas 
353. 

S. 17 — Mere passing of decree in accordance 

with compromise. 

The mere passing of a decree in accordance with 
the compromise is sufficient to make 5 all its terms a 
part of the decree. Therefore, where a decree is 
passed in accordance with the compromise, it makes 
the whole compromise a part of the decree so as to 
bring the exemption in cl. 6 of S. 17 (2), into opera- 
tion. A I R (Vol 23) 1936 Pesh 125 : 163 Ind Cas 64 
(DB). 

S. 17 (2) (vi)— Compromise decree substantially 

based on compromise. 

In deciding as to admissibility of a compromise 
without registration, no hard and fast rule can be 
laid down. Each case would depend upon its own 
facts and circumstances. All that is necessary to see 
is whether the decree is substantially based upon the 
deed of compromise so that the terms of the com- 
promise must be deemed to have been read into the 
body of the decree. The deed of compromise may be 
copied out verbatim in the body of the decree or it 
may be attached to the decree by means ot a sche- 
dule. It would be equally permissible if there is a 
clear reference to the compromise which was before 
the Court and which must be taken to have been an 
integral part of the decree in view of the language 
used. (1935) 37 P L R 238 : 157 Ind Cas 959. 

S. 17 — Compromise embodied in decree of Court. 

A compromise which has been incorporated in a 
decree is admissible in evidence even though it is 
unregistered. (1931) 31 PLR 959: 132 Ind Cas 7 (DB). 

S. 17— Decree in terms of compromise is evidence 

of terms of compromise— It is exempt from registra- 
tion. A decree though set aside or modified is a 
decree within the above mentioned clause. AIR 
(Vol 17) 1930 Lah 937. 

— — S. 17 — Compromise need not be bodily trans- 
cribed in order of Court or in decree to exempt it 
from registration— Passing decree in terms of com- 
promise is sufficient. AIR (Vol 17) 1930 Lah 855 : 12. 
L L J 113 (DB). 

S. 17 — Compromise embodied in decree. 
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A compromise regarding a dispute as to immovea- 
ble property is not compulsorily registrable if it is 
embodied in a decree. (1930) 31 P L R 959 (DB). 

S. 17 — Decree based on compromise need not 

necessarily recite verbatim all the compromise — 
Where decree passed on compromise uses words 
“hasab shariat maslihatnama” it must be considered 
to have incorporated all conditions of compromise 
and so, such compromise is admissible though un- 
registered. AIR (Vol 16) 1929 Lah 527: 11 L L J 127 : 
118 Ind Cas 395. 

■ S. 17 (2) (vi) — Agreement. 

Where the decree incorporates the whole of the 
compromise and the agreement, which led to the 
compromise of the suit, the registration of the agree- 
ment is unnecessary and the decree is sufficient evi- 
dence of its terms. AIR (Vol 16) 1929 Oudh 539 : 6 
O W N 903 : 121 Ind Cas 81 (DB). 

S. 17 — Per Phillips, Offg. C. J. and Odgers J. — 

Compromise recorded in a decree — Portions which 
are not embodied in decree are also exempt. 

Per Srinivasa Ayyangar, J. — Unless compromise is 
embodied in decree or directly indirectly exemption 
cannot be relied on. AIR (Vol 15) 1928 Mad 713 : 27 
M L W 544 : 109 Ind Cas 872 (F B). 

■ S. 17 — A decree embodying a compromise, pur- 

porting to grant a permanent tenancy, is not exempt 
from registration, because that requirement is only 
foregone in cases coming within els. (b) and (c), S. 17. 
AIR (Vol 14) 1927 Cal 913 : 31 C W N 1099: 104 Ind 
Cas 812 (DB). 

S. 17 — Compromise affecting immovable property 

embodied in the decree requires no registration. AIR 
(Vol 14) 1927 Lah 905: 9 L L J 566: 106 Ind Cas 826. 

S. 17 — Compromise embodied in a decree of 

Revenue Court does not require registration. AIR 
(Vol 14) 1927 Lah 156 : 99 Ind Cas 1002. 

S. 17— Where the decree stated that a solenama 

had been filed by the parties and the suit was decreed 
in terms of the solenama in favour of the plaintiff for 
one rupee. 

Held, that this in substance incorporated the sole- 
nama as part ol the decree and no such decree could 
have been passed without reference to the solenama 
and it was admissible in evidence without registra- 
tion. AIR (Vol 13) 1926 Cal 666 : 30 C W N 307 : 98 
Ind Cas 753 (DB). 

S. 17 — Compromise incorporated into decree need 

not be registered. AIR (Vol 12) 1925 Lah 542: 6 Lah 
844 : 26 P L R 691 : 89 Ind Cas 615 (DB). 

- S. 17 (2) (vi)— Compromise. 

A razinama embodied in a decree is exempted from 
registration. A compromise embodied in a decree 
about properties not in a prior suit between the 
parties, does not affect the title to such lands. (1913) 
36 Mad 46 : 21 M L J 870 : 10 M L T 232 : (1911) 2 
M W N 265 : 12 Ind Cas 317 (DB). 

S. 17(1)— Hypothecation clause in consent decree 

— Whether mortnage or charge — Consent decree — 
Terms introduced in consideration for relief. 

In a suit for recovery of money due on bahikatta 
accounts a decree was made upon a petition of com- 
promise for the payment by the defendant of a 
certain sum by instalments. The decree further de- 
clared that a certain immoveable property specified 
in the petition of compromise “shall be hypothecated 
for the realization of the money and that the defen- 
dants shall not be able to create any incumbrance 
upon the same.” , _ „ , 

Held that having regard to Cl. (I) of S. 17 the 
latter clause, even if it amounted to a mortgage, 
would not require registration. That the hypotheca- 
tion of immoveable property was the consideration 
for the time allowed for payment of the sum decreed 
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by instalments, and thus formed an integral and 
necessary part of the adjustment of the claim in the 
suit, and the court did not act contrary to the provi- 
sions of S. 375, C. P. C., inserting this clause in the 
consent decree. (1908) 12 C W N 849 : 35 C 837 
(842, 843) : 7 C L J 492 (DB). 

(c) Compromise embodied in order. 

Ss. 17 (2) (vi), 49 (as amended in 1929 )— Order 

passed by Magistrate in case under S. 145, Criminal 
P. C., creating charge on basis of compromise — 
Registration. 

Plaintiff instituted a suit for sale of certain proper- 
ties on the allegation that a mortgage or charge was 
created in his favour, under eithei an oral award or 
in consequence of certain statements and proceedings 
in a Criminal Court, when defendant 1 had filed a 
complaint against him under S. 145, Criminal P. C. 
The order was passed by the Magistrate on 2nd Fe- 
bruary 1923, before S. 17 (2) (vi) was amended in 
1929 to the effect that a mortgage was created in 
favour of the plaintiff in respect of the property in 
dispute. It was passed in consequence of the compro- 
mise arrived at between the parties and contained in 
their statements and without referring to the state- 
ments, the order was incomplete and incompre- 
hensible : f 

Held, that the suit was maintainable. The order or 
the Court was exempted from registration without 
any qualification before the amendment of 1929, and 
being thus admissible in evidence, could be 
upon by the plaintiff in support of his case. AIK 
(Vol 25) 1938 Mad 531 : 47 L VV 435 : (1938) 1 MLJ 
536 : 1938 M W N 394 : 178 Ind Cas 667 (DB). 

S. 17 (2) (vi) — Terms of compromise recorded in 

order by mere reference. 

Where some of the terms of a compromise were 
not included in the decree as they did not relate to 
the subject-matter of the suit, but in the order by 
which the compromise was recorded they were re- 
ferred to under the expression ‘hasab tasfiya bahami : 

Held, that these terms must be taken to have been 
embodied in the order by virtue of the above ex- 
pression and the order recording the compromise 
though it was not registered under the Registration 
Act, could be admitted in evidence to prove those 
terms. AIR (Vol 19) 1932 Lah 24 : 32 P L R 781 : 
135 Ind Cas 203. 

(d) In respect of property in suit. 

S. 17 (2) (vi) — Applicability — Compromise — 

decree — Interlocutory proceeding — Money suit — 
Attachment of property before judgment — Compro- 
mise creating charge on attached property — Regis* 
tration. ' 

Where certain immovable property is attached be- 
fore judgment in a money suit, such property will 
not be the subject-matter of the suit or proceeding so 
as to exempt a compromise in an interlocutory pro- 
ceeding, creating a charge, from registration as con- 
teVnplated in S. 17 (2) (vi) of the Registration Act. 
1935 Mad 232, not foil. AIR (Vol 37) ly50 Orissa 140: 
1 L R (1950) Cut 120 : 16 C L T 45 (DB). 

S. 17 (2) (vi) — Applicability — Compromise de- 
cree in suit in which immovable property was also 
the subject-matter — Registration — Necessity. 

In a suit for a settlement of the accounts of the 
profits, income and expenditure of a certain talkie 
concern in which the plaintiff claimed a three-annas 
share, the defendant pleaded in defence a compro- 
mise decree in a prior suit between the same parties 
according to which the plaintiff’s right in the suit 
property in the later suit became extinguished, un 
a questiou whether the compromise required regis- 
tration. , .. 

Held; That though the plaint in the earlier suit 

had asked only for a charge, immovable property 
which was the subject of the compromise decree was 
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also the subject-matter of the suit and so S. 17 t2) 
(vi) of the Registration Act, had a direct application 
to the facts of the case and registration was not 
necessary. AIR (Vol 36) 1949 Mad 245 : 61 L VV 712: 
1943 MVVN 825 : (1948) 2 MLJ 475. 

— S. 17 (2) (vi) — Compromise in respect of pro- 
perty in suit embodied in decree. 

Where a compromise is with respect to the pro- 
perty in dispute in the suit and is embodied in the 
decree, it is exempt from registration in view of the 
provisions of S. 17 sub-s. (2) (vi), Regis. Act. AIR 
(Vol 29) 1942 All 12 : 1941 A L J 587 : I L R (1941) 
AU 763 : 198 lnd Cas 13 (DB). 

S. 17 — In a suit relating to the Droperty compro- 
mised, the compromise even though not registered, 
can be received m evidence. AIR (Vol 25) 1938 Lah 
69 : 176 lnd Cas 813 (DB). 


S. 17 (2) (vi) — Compromise decree referring to 

conveyance of property. 

An unregistered compromise-decree referring to an 
out and out conveyance of the property, could under 
the old provisions of S. 17 (2) (vi) be received in evi- 
dence not only for a limited purpose for proving an 
agreement to convey but to prove the completed con- 
veyance of the property. AIR (Vol 25) 1938 Mad 202: 
1937 M W N 1254 : 176 lnd Cas 733 iDB). 

S. 17 (2) (vi) — Scope of — Pro-note by father — 

Sons impleaded as parties — Character of claim, if 
changed — Claim in personam, what is. 

What cl. 2 (vi) of S. 17 contemplates is that speci- 
fic immovable property must be the subject-matter of 
litigation. A claim to have a liability satisfied out of 
the general estate of a person is not enough; in such 
a case, it cannot be said that all the movable and 
immovable property belonging to him forms the sub- 
ject of litigation and, therefore, the subject-matter 
of a suit. Where a claim is made against a legal re- 
presentative of a deceased on a promissory note exe- 
cuted by him, the claim is really one in personam 
though the decree is sought against the assets left by 
the deceased. Where, therefore a claim is made on a 
pro-note executed by the lather and the sons are im- 
pleaded as parties, the character of the claim is not 
changed. The object of impleading the sons is to 
have it declared that in respect of the claim sued on 
they are under a pious obligation to discharge the 
same. If that declaration is obtained by the creditor, 
he would be entitled to proceed against the entire 
joint family property in hands of the father. AIR 
(Vol 24) 1937 Mad 504 : 1937 M W N 239 : 45 L W 
501 : (1937) 1 M L J 325: 170 lnd Cas 883. 

S. 17 — Compromise decree — Transaction ex- 
tinguishing rights of one party and creating rights 
in favour of another. 

If, by a decree of a Court made on compromise, a 
transaction is had which has the effect of extinguish- 
ing the right of a party and declaring or creating a 
right in favour of another party in any property 
which is the subject matter of the suit or proceed- 
ings, sub-s. (1), S. 17 would not hit that decree. AIR 
(Vol 22) 1935 Cal 478 : 39 C W N 485 : 157 lnd 
Cas 971 (DB). 

S. 17 (2) (1) — Proceedings in Court. 

Solenama referring to the subject of the claim be- 
comes when recorded, a proceeding of the Court and 
requires no registration nor stamp duty. (1913) 19 
lnd Cas 551 (Cal). 

(e) In respect of matters in and extraneous 

to suit. 

S. 17— Compromise decree— Charge on immov- 
able property other than subject-matter of suit of 
over Rs. 100 in value — Registration— Necessity- 
Failure to register — Effect. 

A money-decree made on a comDromise affecting 
immovable property other than that which is the 
subject-matter of the suit is compulsorily registrable 


according to S. 17 (l) read with 8. 17 (2) (iv) of the 
Registration Act when the value of such property is 
more than 11s. 100. If it is not registered, it cannot 
effectively create any interest in the immovable pro- 
perty in favour of the decree holder. 1949 R D 237. 

S. 17 — Compromise in suit — Compromise relat- 
ing to lands outside suit — Registration — Compromise 
as evidence of title and as acknowledgment — Limita- 
tion. 

A compromise effected in a suit on June IS, 1926, 
besides settling matters in dispute, required the 
defendant to deliver to plaintiff certain lands outside 
the suit. The Court ordered the compromise to be 
recorded and filed on June 29, 1926. A decree in 
terms of the compromise was passed in respect of 
matters in suit. The defendant did not deliver the 
lands outside the suit in accordance with the com- 
promise. On June L8, 1936, the plaintiff filed a suit 
tor recovery of the said lands basing his claim on the 
compromise : 

Held, (1) that if the compromise be regarded as an 
acknowledgment, it could not form the basis of suit, 
but could save limitation it title independent of it 
could be established, but this could not be done in 
this case : 

(2) that if the compromise application be treated 
as an agreement, a suit for specific performance 
should have been filed within 3 years either from the 
date of compromise or from the date when the posses- 
sion was demanded and refused ; 

(3) that the agreement regarding land in suit being 
embodied in the decree, did not require registration ; 

(4) that the agreement embodied in the com- 
promise declared the title of plaintiff and hence, 
could form the basis of the suit and also served to 
save limitation ; 

(5) that the suit was governed by 12 years’ limita- 
tion under Art. 144, Limitation Act and time ran 
from the date of compromise. AIR (Vol 32) 1945 
Bom 143 : 46 Bom L R 931 (DB). 

j Ss. 17 (2) (vi), 29, 32 — Decree on compromise 

relating to immovable property worth more than 
Rs- 100 not subject-matter of suit— True copy of 
decree can be presented for registration. AIR (Vol 
25) 1938 Bom 212 : 40 Bom L R 160 : 174 lnd Cas 
954 (DB). 

S. 17— Consent decree affecting property not in 

suit. 

A consent-decree creating a charge over properties 
which were not the subject-matter of the suit is com- 
pulsorily registrable under S. 17. (1936) 164 lnd Cas 
1009 : 40 C W N 974 : I L R (1937) 1 Cal 65. 

S. 17— Decree — Registration. 

The decree as a whole is not compulsorily regis- 
trable, and it does not matter if properties other than 
those in suit are also dealt with in it. AIR (Vol 23) 
1936 Pesh 125 : 163 lnd Cas 64 (DB). 

S. 17 (2) (vi)— Where there is a compromise filed 

in Court before the amendment of 1929 which 
involves property which is not the subject of the case 
in that Court, then registration is unnecessary even 
in regard to that property. AIR (Vol 22) 1935 All 
862 : 1925 A L J 910 : 1935 A W R 1034 : 58 All 
230 : 158 lnd Cas 1100 (DB). 

S. 17 — Compromise embodied in decree need not 

be registered, even if part of it relates to matters 
outside the suit. 98 lnd Cas 1069 : AIR (Vol 14) 1927 
All 156 (DB). 

S. 17 — Compromise dealing with matters ex- 
traneous — Decree dealing only with subject-matter 
of the suit — Court disposing of the suit as per com- 
promise — Compromise need not be registered and the 
decree is capable of execution. 2 P L T 38 : AIR (Vol 
8) 1921 Pat 320 (DB). 
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Ss. 17 (2) (vi) and 49 — Compromise - Decree of 
Court — Matters outside suit — Recital of C. P. Code, 
O. 23, K. 3. 

The word “decree” in S. 17 (2) (vi) of the Registra- 
tion Act, is not confined to so much of a decree as is 
operative under 0. 23, R. 3 of t he C. P. Code. The object 
of the registration is to provide for public registration 
of documents and its provisions have to be construed 
accordingly. W here on a compromise of a pending 
suit, it was provided, inter alia that one of the parties 
should grant a lease ol certain lands not the subject 
of the suit on a certain contingency, and the agree- 
ment between the parties was recorded in a decree 
of Court under O. 23, R. 3 of the C. P. Code. Held, 
that even though the decree might be incapable of 
execution as a decree qua, the lands not included in 
the suit, it might be received in evidence of the 
agreement which it embodied. 46 I A 240 : 37 M L J 
525 : 17 A L J 1117 : 24 C VV N 177 : (1920) M W N 
66 : 27 M L T 42 : 11 L W 301 : 53 lnd Cas 534 : 
AIR (Vol 6) 1919 P C 79. 

S. 17 (2) (vi) — Compromise — Decree recording 

terms not relating to suit — Effect. 

A decree recording an agreement as a term of a 
compromise though not relating to the suit is a judi- 
cial record of the agreement of the parties and is 
admissible .in evidence. Such an agreement when it 
gets recorded in a decree does not require registra- 
tion and is admissible in evidence. 27 C L J 583 : 27 
lnd Cas 640 : AIR (Vol 5) 1918 Cal 844 (DB). 

Ss. 17 (2) (vi) — Compromise decree — Registra- 


tion. 

A compromise dealing with matters within and 
without the scope ol the suit and duly recorded is 
admissible in evidence without registration. A com- 
promise not itself creating a lease is admissible in 
evidence without registration. In order to bring a 
case within S. 17 (2) (vi), not only the order, but the 
pleadings resulting in such order, may be looked into. 
3 Pat L J 255: 4 Pat L W 393: (1918) Pat H C C 
193 : 46 lnd Cas 358 : AIR (Vol 5) 1918 Pat 507 (FB). 

— - S. 17 (2) (vi)— Compromise - Properties not com- 
prised in suit — Decree — Admissibility without 
registration. 

Where a suit for partition was compromised by 
which each defendant, admitted the plaintiff’s right 
to certain portions of the claim made by him, in 
consideration of the plaintiff’s admitting the claim of 
each of the defendant’s, for certain property which 
each defendant desired to retain and the compromise 
related to properties not the subject of the suit but 
was incorporated in the decree. Held, that the com- 
promise did not require to be registered even though 
it dealt with property not included in the suit. Such 
a decree, although not registered, is evidence of an 
agreement between the parties under which lands 
have been allotted to each. 3 Pat L J 43 : 3 Pat L W 
141 : 43 lnd Cas 282. AIR (Vol 5) 1918 Pat 139 (DB). 

S. 17 (2) (vi) Compromise beyond the scope of 


the suit — Decree not embodying terms ot the com- 
promise — Non registration — Actings of the parties — 
Part performance — Parties not entitled to resile from 
compromise. 

In the course of certain proceedings between a 
mortgagor and mortgagee under mortgage of 1848 
and 1871, the parties entered into a compromise in 
1873, whereby it was agreed that a portion of the 
equity ot redemption was to be released in favour of 
the mortgagee who was thenceforth to be the ab- 
solute owner thereof and that the mortgagor was to 
be absolutely entitled to the remainder free of the 
incumbrance. It was also agreed that a conveyance 
agreed to be relinquished by the mortgagor in favour 
the mortgagee. No conveyance, however, was 
executed but the parties had acted on the terms of 


the arrangement for a long time and enjoyed' the 
properties allotted thereby absolutely as their own. 

Held, that as the transaction took place before the 
T. P. Act, no writing or registration was neces- 
sary to validate it and that even if the transac- 
tion was defective or inchoate, the conduct of the 
parties and the actings of the mortgagor had supplied 
the statutory defects. 42 Cal 801 : 28 M L J 548 : 17 
Bom L R 420 : 17 M L T 143 : (1915) M W N 621: 
2 L W 258 : 19 C W N 250 : 21 C L J 231 : 13 A Lj 
229 : 42 I A 1 : 28 lnd Cas 930 : AIR (Vol 1) 1914 
P C 27. 

S. 17 (h) — Compromise decree, if need be regis* 

tered — Document not creating present demise. 

A document which does not make a present demise 
but is merely an agreement to create a lease on a 
future date the terms of which are to be defined by 
documents to t be hereafter executed falls within 
cl. (h) of S. 17 and therefore needs no registration. 
Where the terms of a solenamah dealing with lands 
not forming the subject matter of the suit are 
embodied in the decree in the suit. Quaere— Where 
the solenamah would require registration in order to 
he admissible in evidence. Whether the decision in 
35 Cal 837 : 12 C W N 849 does not give a truer ex- 
position of the decision of the Privy Council in 
22 M 508; 3 C W N 485; 26 I A 101. (1910) 6 lnd Cas 
443 (444) : 14 C W N 874 : 37 Cal 808 (DB). 

S. 17, Sub-Ss. 1, 9, 3 (1) — Registration of com- 
promise decree relating to cases if necessary. 

1 he provisions of the Registration Act do not 
apply to proper judicial proceedings whether con- 
sisting of pleadings filed by the parties or orders 
made by Court. Decrees and orders are clearly out- 
side the scope of S. 17 whether they relate to leases 
or not ; and Sub-S. 2 of S. 17 has not the effect of 
making decrees and orders relating to leases com- 
pulsorily registrable. Provisos are often inserted 
unnecessarily excepting cases which would not other- 
wise fall within the enactment for the purpose of 
removing apprehensions, and cases not otherwise 
clearly outside the scope of an enactment cannot be 
brought within it by any inference founded on the 
terms of the proviso. (2) That the compromise was 
not bad for want of registration whether it related 
to the lands included in the suit or not, either under 
S. 17 of the Registration Act or under S. 107, T. P. 
Act. 11910) 20 MLJ 20 : 33 M 102 (108, 109) : 6 MLT 
313 : 3 lnd Cas 701 (DB); See also (1909) 5CLJ 611 
(636) : 36 Cal 193 : 1 lnd Cas 913. 

S. 17 — Compromise of suit embodied in a decree. 


The provisions of S. 17 do not apply to proper 
judicial proceedings whether consisting of pleadings 
tried by the parties or orders made by the Court 
consequent'y. A compromise in a previous suit partly 
relating to lands not then the subject matter of that 
suit can be let in evidence in a subsequent suit and 
does not require registration. (1905) AWN 195 : 2 
ALJ 564 : 28 A 78 (81) (DB). 

(f) Compromise based on award. 

S. 17 — Award not registered — Decree passed 


thereon — - Stranger to proceedings, whether can 
challenge its validity. 

The law, as it stands, does not require every decree 
to be registered. According to the provisions of S. 17, 
sub-s. (2). cl. (vi), a decree passed upon an award is 
no exception to that rule. If such a decree were 
based upon an award which is unregistered, though 
compulsorily registrable under S. 17 (1) (b) and, 
therefore, inadmissible in evidence, it can be im- 
peached in a proper proceeding, such as an appeal, 
review or revision. If it has not been set aside or 
challenged in a proper proceeding, it is not a nullity 
but would be binding on the parties. At any rate, a 
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stranger to the proceedings cannot challenge its vali- 
dity or underrate its effect on the ground that the 
decree was founded upon an award which ought not 
to have been admitted in evidence. AIR (Vol 29) 
1942 Bom 132 : 44 Rom L R 158 :1LR (1942) Bom 
183 : 200 Ind Cas 456 (DB). 

S. 17 (2) (vi) — ‘Compromise’ if includes award 

— Decree based on award, if compulsorily regis- 
trable. 

The word 'compromise’ is used in S. 17 (2) (vi) in a 
technical sense and does not include an award. 
There is an essential distinction between an award 
and a compromise. While an award is not in any 
sense an adjustment by agreement, a compromise is 
and the decree passed upon such agreement would, if 
it falls within the provisions of S. 17 (2) (vi), be 
compulsorily registrable. Decrees and orders of a 
Court are not as a rule compulsorily registrable. The 
effect of the exception provided in S. 17 (2) (vi), 
should be limited strictly to the express word used 
in the excepting Cl- (vi) of sub-s. (2) of S. 17, that is, 
a decree made on a compromise and comprising im- 
movable property other than that which is the 
subject-matter of the suit or proceeding. The decree 
passed on an award is not, therefore, compulsorily 
registrable. AIR (Vol 29) 1942 Bom 132 : 44 Bom 
L R 158:1 L R (1942) Bom 183:200 Ind Cas 450 (DB). 

(g) Compromise not reco»ded in suit— O. 23, 

R. 3, C. P. C. 

S. 17 — Suit in respect of immovable property 

worth Rs. 100 or more — Compromise incorporated 
in decree — No registration is required — But wh»re 
the order is “suit compromised and accordingly dis- 
missed, *’ registration is essential. AIR (Vol 31) 1944 
Lah 394 : 46 P L K 220 : 218 Ind Cas 496 (DB). 

S. 17 (2) (vi) — Suit by mortgagee lor recovery of 

certain amount as interest — Suit dismissed - On 
appeal parties entering into compromise whereby 
mortgagor agreeing to give possession of mortgaged 
land to mortgagee — Failure to deliver possession — 
Mortgagee suing for possession : 

Held, that the compromise required registration. 
AIR (Vol 28) 1941 Lah 164 : 43 P L R 9 : 195 Ind 
Cas 227. 

S. 17 — While passing a decree in a compromise, 

the Court did not comply with the provisions of 
O. 23, R. 3, Civil P. C., and the compromise, 
so far as it concerned certain lands, was never order- 
ed to be recorded in the suit : 

Held, that portion of the compromise did not be- 
come a part of the judicial proceedings and was not 
exempt from registration. AIR (Vol 24) 1937 Lah 
353 : 39 P L R 591 : 173 Ind Cas 277. 

(.Reversed in AIR (Vol 27) 1940 P C 70 : 187 Ind 
Cas 440 : I L R (1940) Kar (P C) 149 : I L R (1940) 
Lah 330 ; 67 Ind App 179.] 

S. 17 — Even though a suit is dismissed in 

accordance with the terms o f a deed of compromise, 
if that compromise has not been recorded under the 
provisions of O. 23, R. 3, Civil P. C., the deed is not 
exempt from registration under S. 17 (2) (vi), Regis- 
tration Act. AIR (Vol 23) 1936 Lah 605 : 105 Ind Cas 
199 (DB). 

. S. 17 — Suit dismissed in accordance with com- 
promise — Compromise not recorded in decree under 
O. 23, R. 3 -Subsequent suit based on same compro- 
mise — It is inadmissible in evidence if it deals with 
property over Rs. 100. AIR (Vol 14) 1927 Lah 865 : 
28 P L R 143 : 100 Ind Cas 783. 

(h) Compromise decree creating a charge. 

Ss. 17, 49 — Suit on simple money-claim— Decree 

on compromise creating or ass-gning rights over 
property of value of »»ver Rs 100— Decree, if com- 
pulsorily registrable — Decree unregistered— Effect. 

Where, in a suit on a simple money claim a decree 
was passed on compromise transferring from the de- 


fendant to the plaintiff rights in immovable property 
of the value of over Rs. 100 but the decree was not 
registered : 

Held, that tho decree was compulsorily registrable 
under S 17 (2) (vi), and being unregistered, could 
not be given elfect to according to its terms in exe- 
cution. AIR (Vol 24) 1937 All 282 : 1937 A L J 120 : 
1937 A W R 22 : 168 Ind Cas 642. 

S. 17 (2) (vi) — Compromise — Decree based on 

compromise creating a mortgage on property for the 
amount and default sale. 

A decree based on a compromise of parties to suit 
and creating a mortgage of the property for the 
amount and directing sale in default of payment 
within time, falls under S. 17, exception cl. 6 and 
does not require to be registered. AIK (Vol 5) 1918 
Mad 1307 : 37 Ind Cas 764 (DB). 

(i) Compromise decree varying or modifying 

ttrms etc. 

S. 17 (2) (vi) — Solenama recognising pre-existing 

tenancy and varying rent, incorporated in decree — 
Exemption from registration. 

A solenama which does not create a present de- 
mise but merely recognises the pre-existing tenancy, 
varies the rent but maintains the status of the 
tenant, comes within S. 17 (1) (b). Registration Act, 
and is saved from registration by S. 17 (2) (vi) of the 
Act if it is incorporated in a decree. I L R (1948) 1 
Cal 520. 

S. 17 — Compromise decree modifying rent of 

holding— If requires registration. 

A compromise decree which does not create a new 
lease, but merely modifies the rent of a holding and 
leaves the tenancy otherwise unaffected, does not 
require registration. (1946) 50 C W N 166. 

— — S. 17 (2) (vi) and (1) (d) — Compromise — Varia- 
tion of terms of a lease — Compromise not incorpo- 
rated in decree. 

A compromise entered into between landlord and 
tenant but not incorporated in the decree and which 
on a fair construction of its terms appeared to be a 
lease and not merely an agreement to create a lease, 
requires to be registered under S. 17 (1) (d) of the 
Registration Act and is inadmissible in evidence 
without registration. AIR (Vol 5) 1918 Pat 654 : 4 
P L W 247 : 44 Ind Cas 638. 

48. Petitions of c unpromise. 

(a) Mere recitals of past arrangements. 

(b) Dealing with question of title to immoveable 
property worth Rs. 100/- or over. 

(c) Not embodied in the decree or order. 

(d) Not creating any right, etc. 

(e) Relating to matters covered by 'and extraneous 
to suit. 

(a) Mere recitals of past arrangements. 

S. 17— Compromise petition containing terms of 

family arrangement composing disputes — Registra- 
tion— Necessity 

Where a bona fide dispute between the parties is 
compo>ed, each party recognising an antecedent title 
in tne other, and the parties make a petition to the 
Court informing the Court of the terms of the agree- 
ment there is no necessity to have such a petition 
registered as it does not purport to create; assign, 
etc., any right within the meaning of S. 17 (1) (b). 
Registration Act; it is merely a rec.tal of fact by 
which the Court is informed of the agreement come 
to between the parties. It is a valid arrangement le- 
gally binding on the parties though unregistered. 
AIR (Vol 33) 1940 Pat 55 : 12 BR 088: 11 Cut LT 48: 
226 Ind Cas 129. 

Ss. 17 (1) (b) and 17 (2) (b) — Compromise during 

pendency of suit — Terms of agreement put in writing 
embodying disputes in relating to property in suit as 
well as other matters in dispute — Parties agreeing 
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that compromise decrees should be obtained in terms 
of compromise — Document held, fell under S. 17 (2) 
(b) and not under S. 17 (1) (b) and did not require 
registration. AIR (Vol 27) 1940 Mad 897 : 1940 
M W N 797 : 52 L W 339 : (1940) 2 M L J 319 : 192 
Ind Cas 859 (DB). 

S. 17 — Under no law is a compromise or a mutual 

settlement between parties required to be reduced 
into writing. When no writing is absolutely neces- 
sary no registration would be compulsory. A com- 
promise of doubtful rights does not necessarily amount 
to a transfer of property. AIR (Vol 14) 1927 All 484 : 
49 All 873 : 25 A L J 541 : 8 L R A Rev 164: 103 Ind 
Cas 37 (DB). 

S. 17 — Merely describing compromise petitions as 

family settlement or merely holding that in their 
nature they are family settlements would not exempt 
them from the provisions of Section 17 (b) if they fall 
within the terms of that Section. AIR (Vol 11) 1924 
Oudh 397 : 11 OLJ 213 : 178 Ind Cas 878. 

S. 17— Mere acknowledgment of antecedent title 

need not be registered. 

• Where petitions are clearly of a nature which pur- 
ports or operates neither to create, 'assign or extin- 

f uish any right, title or interest in present or in 
uture in immovable property nor had they “declar- 
ed” any such right, title or interest. 

Held, the true nature of such a settlement was an 
acknowledgment of an antecedent title. 

Where all the parties were entitled to inherit the 
disputed estate and the only question in controversy 
was as to their respective shares. 

Held, that the petitions of compromise defining the 
shares need not be registered. AIR (Vol 11) 1924 
Oudh 397 : 11 OLJ 213 : 78 Ind Cas 878. 

S. 17 — Compromise in a partition proceeding in 

Revenue Court, was acted upon by parties and accept- 
ed by Court, is admissible without registration. The 
compromise does not by itself create any title in the 
parties. It is only an information given to the Reve- 
nue Court of the compromise at which the parties 
had arrived out of Court; and therefore the document 
was admissible in evidence without stamp and regis- 
tration and the compromise having been acted upon 
the parties cannot be allowed to resile from it. AIR 
(Vol 10) 1923 All 433 : 71 Ind Cas 619. 

S. 17 (2) (i) — Kabuliyats and Razinamahs — Re- 
gistration. 

Although Razinamas and Kabuliyats are not in 
themselves documents of transfer they are fairly con- 
clusive evidence that transfer has, in fact been made, 
and they are ’exempt from registration. AIR (Vol 5) 
1918 Bom 222 : 42 Bom 359 : 20 Bom LR 358: 45 Ind 
Cas 492 (DB). 

S. 17 (2) (vi) — Compromise petition — If compul- 
sorily registrable. 

A compromise petition put into the Court with 
what is settled out of the Court in order to get muta- 
tion effected according to it and confined to the sub- 
ject matter of the suit, is a step is a judicial proceed- 
ing and no registration is necessary. A partition 
between co-owners need not be effected by a written 
document and a petition admitting or retiring such a 
partition is theref ore admissible without registration. 
AIR (Vol 5) 1918 Oudh 412 : 21 O C 340 : 39 Ind Cas 
545 (DB). 

S. 17 (2) (1)— Razinama and Kabuliyat— If should 

be registered. 

Razinamas and Kabuliyats are documents between 
the occupant and the superior holder reciting a trans- 
fer which has taken place between the occupant and 
his transferee and hence do not require registration. 
Even if they are said to fall under S. 17, they need 
not be registered unless it is shown that the interest 
extinguished is of the value of Rs. 100 or upwards. 


S. 17 — 48. Petitions of compromise 700 

AIR (Vol 4) 1917 Bom 244 : 41 Bom 510 : 19 Bom LR 
329 : 40 Ind Cas 68 (DB). 

S. 17 (2) (vi) — Compromise petition to Court not 

presented by parties themselves. 

A deed of compromise which had been executed by 
the parties in the presence of the Tahsildar was for- 
warded by the latter to the Civil Court in which the 
suit was pending. 

Held, that the intention being that the decree 
should be passed in accordance therewith, the docu- 
ment was merely a petition addressed to the Court 
and as such did not require registration. AIR (Vol 4) 
1917 Lah 282 : 78 PR 19 L7 : 112 PLR 1917 : 95 PWR 
1917 : 40 Ind Cas 675 (DB). 

S. 17 (2) (vi) — Compromise petition — Registra- 
tion. , 

A petition to record an adjustment, not being the 
original contract between the parties does not require 
registration. AIR (Vol 4) 1917 Nag 1 : 40 Ind CaS 
913. 

S. 17 (1) (d) and (2) (v) and (vi) — Agreement in 

compromise petition to grant permanent lease or 
property not subject to suit — Agreement, part ot 
consideration -»f compromise — Decree passed on pe- 
tition — Petition, if agreement for lease. 


Per Mookerjee J Although an agreement in writ- 

ing, which is not a present demise, but only an agree- 
ment for a lease, is (having regard to the term lease 
as defined in S. 2 of the Act) required to be registered 
if the term exceeds one year, and the exemptions 
provided in Cls. (h) and (i) to S. 7 of the Act of 1877 
do not apply to leases, S. 49 of the Act does not pre- 
clude its being received as evidence of any transac- 
tion not affecting such property. It can therefore be 
proved by the plaintiff in a suit for specific perform- 
ance of the agreement to grant the lease Where a 
compromise petition recited that the parties, as part 
consideration for the compromise, agreed to let cer- 
tain properties not in suit to the defendant on certain 
terms and where a decree in terms was passed. 

Held, that the petition was not in itself an agree- 
ment to lease as it was a mere recital of the terms 
agreed upon and it was admissible to prove the 
agreement to lease. Documents in Cls. (e) to (n, oi 
S. 17 of Registration Act of 1877 are excepted from 
Cls. (b) ana (c) and not from Cls. (a) and (d), as these 
documents come within the document mentioned in 
Cls. (b) and (c) and not within (d) and (a). AIR (Vol 2) 
1915 Cal 505 : 19 CWN 347 : 22 CLJ 44 : 28 Ind Cas 
879 (DB). 

[On appeal see 42 Cal 435.] 

S. 17 (2) (vi) — Compromise — Razinama if requi- 


res registration. 

A razinama presented to a Court setting forth th© 
terms of the compromise does not require to be regis- 
tered and is admissible in evidence as such. A I R 
(Vol 2) 1915 Lah 240 : 90 PWR 1915 : 1 P L R 1916 : 
29 Ind Cas 311 (DB). 

-S. 17 (2), (l) — Petition for compromise — Regis- 


^ w w ^ w 

tration if necessary. , 

A compromise petition presented to the Court with 
a prayer that it be acted upon, is a pleading and does 
not require registration even if it leads to the disposal 
of the suit. AIR v Vol 1) 1914 Mad 20 : 22 Ind Cas 35 
(DB). 

•S. 17 (d) — Petition of compromise containing a 


recital of a previous oral agreement for lease — stamp 
— Registration — Evidence. _ 

Where a petition of compromise merely containe 
a recital of a previous oral agreement for lease • 

Held, that it did not require registration stamp- 
It was evidence of an oral agreement 1 but not 
agreement in itself. (1908) 12 CWN 59 (60) (DB). 
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(b) Dealing with question of title to immoveable 
property worth Rs. 100/- or more 
—S. 17— Compromise petition filed in Court dea- 
ling with title to property valued more than Rs. 100 
— Necessity for registration. 

A petition of compromise filed in a Revenue Court 
embodying the terms of a compromise dealing with 
a question of title to property exceeding Rs. 100 in 
value is compulsorily registrable. AIR (Vol 34) 1947 
All 177; 1946 ALJ 409: 1946 ALW 480: 1946 AWR 
(HC) 602: 227 Ind Cas 265. 

S. 17 — A compromise made after decree, affect- 
ing any immovable property of the value of over 
Rs. 100 and embodied in a petition presented under 
O. 21, R. 2, C. P. Code, which has been recorded by 
the Court is exempt from registration. AIR (Vol 14) 
1927 Sind 66: 97 lnd Cas 321. 


— S 17 (1) (b) -Compromise. 

Compromise petition affecting title to immovable 
property worth more than Rs. 100 filed in Revenue 
Court — Registration is compulsory. 

There is no authority for the proposition that a 
document which would otherwise require Registra- 
tion need not be Registered if it is thrown into the 
form of a petition presented to a Revenue Court. AIR 
(Vol 13) 1926 Lah 586: 96 Ind Cas 227 (DB). 

S. 17 — Where petition of compromise filed in 

Court is the only evidence of title to property worth 
more than Rs. 100: Registration is necessary. AIR 
(Vol 11) 1924 All 842: 78 lnd Cas 1043. 

S. 17 (2) (VI)— Compromise affecting immovable 

property — Petition under O. 21, R. 2, C.P.C. — Regis- 
ration. 

A compromise affecting immoveable property ot 
over Rs. 100 embodied in a petition under O. 21, 
R. 2, C. P. C. recorded by the Court, is exempt from 
registration. 36 Mad 46 and 27 MLJ 651 overruled. 
AIR (Vol 7) 1920 Mad 242: 43 Mad 688: 39 MLJ 77: 
(1920) MWN 431: 28 MLT 90: 12 LW 35: 58 Ind 
Cas 554 tFB). 

S. 17 (2) (VI)— Compromise in money suit— 

Mortgaging immoveable property — Registration. 

A compromise petition in a money suit in which 
the deft, hypothecated certain immovable property 
to secure the payment of the decretal amount is 
inadmissible in evidence without registration as the 
mortgage was altogether outside the scope of the 
money suit. AIR (Vol 5) 1918 Cal 236: 46 Ind Gas 
243 (DB). 

S. 17(2) (1)— Compromise deed— Arrangements 

about certain estate. 

A compromise deed which gives effect to some 
arrangement between the parties about an estate is 
compulsorily registrable. AIR (Vol 2) 1915 Lah 128: 
254 PWR 1915: 26 Ind Cas 423 (DB). 

S 17 (2) (1)— Compromise affecting* land— Non- 
registration - Effect of. 

. A compromise affecting immovable property can- 
not be given effect to if it is neither registered nor 
incorporated in a decree or order of a Court. AIR 
(Vol 2) 1915 Mad 639: 27 MLJ 656: (1914) MWN 
900: 27 Ind Cas 379,(DB). 

S. 17 (2) (1)— Compromise. 

An unregistered compromise dealing with property 
is not admissible in evidence, if the compromise 
relates to immovable property worth more than 
Rs. 100 and if the compromise is not embodied in a 
decree or order. 11911) 33 All 475: 8 ALJ 309: 10 
Ind Cas 843 (DB). 

S. 17 (2) (1)— Razinamah deed in respect of im- 
movable property over Rs. 100 in value — Registra- 
tion whether necessary — Liability of parties not 
signing the deed. 

A Razinama deed which affects immovable pro- 
perty of the value of Rs. 100 or over, made and bled 


in Court in which a suit relating to such property is 
pending, does not require registration. Such a Razi- 
nama binds also parties who, though they do not 
sign it, stand by and do not object to it- 90 PWR 
1911: 11 lnd Cas 409. 

Ss. 17 (2) (1) and 49— Unregistered compromise 

deed. 

An unregistered but compulsorily registrable com- 
promise of suit creating a right of pre-emption by 
contract between the parties is not admissible to 
establish right ol pre-emption affecting immovable 
property as it is not registered. (1910) 32 All 206: 7 
ALJ 206: 5 lnd Cas 234 (Dli). 

S. 17 (2) (l)— Rajinamah — Petition. 

A rajinamah purporting to transfer absolutely, a 
part ol the mortgaged property to satisfy the mort- 
gaged debt and to retain the reminder to the mort- 
gagor free from mortgage, does not release the 
equity of redemption nor does it declare, create, or 
extinguish any right in immovable property. It is 
admissible in evidence as an admission by the mort- 
gagor of the agreemmt with the mortgagee, and no 
question of want of stamp or registration should arise. 
(1909) 2 lnd Cas 662 (668) (DB) (Cal). 

S. 17- Compromise petition affecting property 

over Rs. 100 in value unregistered. 

An unregistered compromise petition which was 
the root ot the plaintiff’s title for increased rent is 
not admissible in evidence unless embodied in the 
order sanctioning the same if it related to immove- 
able property of more than Rs. 100 in value. (1908) 
35 C 1010 (1012): 12 CWN 854: 8 CLJ 90 (DB). 

S. 17 — Compromise Petition. 

Per Harington J. — A petition of compromise pur- 
porting to declare the rights and interests of the par- 
ties to a suit in property worth more than one hundred 
rupees, and to deal with properties not included in the 
suit, must be registered, and such a compromise, if un- 
registered is inadmissible in evidence and cannot bo 
enforced between the parties as a binding contract. 
Per Mookerjee, J. — A petition of compromise, in so 
far as it relates to properties in suit, does not require 
registration under S. 17 and the decree in so far as it 
gives effect to the settlement touching such proper- 
ties operates as res juoicata; in so far however, as it 
gives effect to the settlement touching properties 
extraneous to the litigation, the decree is clearly 
without jurisdiction and is inoperative; in relation 
to these extraneous properties, the parties must fall 
back upon the petition itself, which cannot, without 
registration, effectively declare or create title to im- 
moveable property exceeding one hundred rupees in 
value. (1905) 1 CLJ 388 v 406) (DB). 

(c) Not embodied in the decree or order. 

S. 17 — Compromise not embodied in the decree 

must be registered. 

It a suit has been adjusted in the manner contem- 
plated by Order 23, rule 3 of the Code of Civil 
Procedure, and the terms and conditions of the 
adjustment have been reduced to writing by the 
parties then the writing of the parties may be produ- 
ced in evidence in any subsequent suit without being 
Registered only if the Court has duly recorded those 
terms and conditions and passed a decree in accord- 
ance with such of them as are the subject of the then 
existing litigation. Where the Court thinking that 
it could not record a compromise as it referred to 
properties extraneous to suit, dismissed the suit 
saying ‘‘case consigned to the Record Room accord- 
ing to the compromise.” 

Held, (1) that the Court should have recorded the 
whole agreement and then passed a decree in accor- 
dance with so much of the agreement as related to 
the suit and (2) that the document of compromise 
not having been rightly or wrongly recorded in the 
decree, is not admissible in evidence in the absence 
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of Registration. AIR 'Vol 10) 1923 Lah 581: 4 Lah 
263: 75 lnd Cas 461 (DR). 


S. 17 — Compromise not embodied in decree but 

creating a personal liability. 

An agreement or compromise though not embo- 
died in the decree yet it it imposes only a personal 
liability need not be registered. (1910) 14 CWN 967: 
7 lnd Cas 550 (551, 552) (FB). 

.S. 17 — Withdrawal petition setting out terms of 

compromise filed in Court but not registered -Subse- 
quent suit for land relerred to in the compromise 
should be registered. 

A suit was compromised, and a petition was filed 
in court setting out the agreement of compromise, 
and asking th it the suit might be withdrawn. The 
court ordered the suit to be struck off the file, and 
made an order as to costs. The agreement was never 
registered. Plaintiff sued for recovery of the property 
to which he was entitled under it. Held, that the 
agreement should have been registered, and that the 
suit brought on it must fail. (1902) 25 M 553 (555) 
(DR). • 

(d) Not creating any right etc. 

S. 17 — Compromise petition, it requires registra- 

tion. 

A compromise petition asking the Court to pass a 
decree on certain terms does not come within the 
purview of S 17. Its provisions do not apply to a 
document which does not itself create, declare, 
assign, limit or extinguish any right, title or interest, 
but merely creates a right to obtain another docu- 
ment which will, when executed, create, declare, 
assign, limit or extinguish any such right, title or 
interest. AIR (Vol 20) 1933 Pat 306:14 P L T 1 Sup. : 
12 Pat 359 : 145 lnd Cas 1 (DB). 

Ss. 17 (2) (vi) and 49 — Compromise filed in 

Court. 

A compromise petition relating to property in suit, 
and incorporated in the order of the Court is not 
compulsorily registrable, and is admissible in evi- 
dence without registration. The mere lact that the 
parties undertake in the petition to execute a deed to 
assure each other in the properties respecting sur- 
reder to them would not render the petition com- 
nulsorily registrable. AIR (Vol 1) 1914 Lah 131 : 306 
PLR 1913 : 205 P W R 1913 : 20 P R 1914 : 20 lnd 
Cas 817 (DB). 

(e) Relating to matters covered by and 
extraneous to suit. 

S, 17 Compromise petition presented to execut- 
ing Court relating to matters covered by the decree 
and also matters extraneous to it, does not require 
registration, for its admissibility. AIR (Vol 13) 
1926 All 563 : 94 lnd Cas 210 (DB). 


S. 17 (2) (vi)— Compromise decree. 

When a suit is disposed ol according to the settle- 
ment which contains matters outside the scope of the 
then registration of that is not necessary. AIR 
<Voi 8) 1921 Pat 320 : 58 lnd Cas 299 (DB). 

g yi ( 2 ) (vi)— Compromise— Property extraneous 

to suit— Necessity for registration. 

A compromise relating to property extraneous to 
the requires registration. AIR (Vol 6 ) 1919 Lah 

400 • 31 P R 1919 : 51 lnd Cas 273. . 

g yj (2) (v«) Compromise relating to property 

not in dispute. 

If the Court takes into consideration the whole ot 
the Razinamah, the same must be taken to have been 
submitted to and judicially acted upon by the Court 
and becomes part and parcel of the decree and is 
o^mi^ible in evidence without registration. AIR 
(VS 5 ) 1918 Mad 1331: 6 L W 635: (1917) MWN 751: 

33 M L I 615 : 42 lnd Cas 223 (DB). . t . 

§ 17 (2) (vi) Compromise — Matter outside suit. 

A compromise so far as it relates to matters ex- 
traneous to litigation is inadmissible in evidence 


without registration. AIR (Vol 2) 1915 Cal 170 : 25 
lnd Cas 377 (DB). 

S. 17 Cl. (2) (1) — Compromise — Agreement 

relating to matters not in dispute — Agreement not 
registered, whether admissible as to th >se matters. 

Where a compromise agreement related also to 
matteis not in dispute in the suit and the agreement 
is not registered, it cannot be admissible in evidence 
as to those matters in a subsequent suit. AIR (Voll) 
1914 Cal 586 : 22 lnd Cas 687 (DB). 

S. 17 (2) (vi) — Compromise decree. 

A petition of compromise need not be registered 
even if it is incorporated into the decree provided it 
deals with the properties in suit but where it gives 
effect to properties lying outside the sphere of the 
suit, it is inop< rative and cannot without registration 
effectively declare or create title to immoveable pro- 
perty oi the value of over Rs. 100. 36 Cal 193 : 5 
C L J 611 (637) : 1 lnd Cas 913 (DB). 

49. “Subject-matter of the suit or proceeding” 

S. 17 (2) ( vi) _ ‘ Proceeding” in S. 17 (2) (vi), 

meaning of — Money suit — Attachment before judg- 
ment — Compromise decree creating mortgage of pro- 
perty falls under S. 17 ( 2 ) (vi) — Compromise decree 
not registered —Mortgage — Mortgage if invalid. 

Meaning of “proceeding” in S. 17 (2) (vi) is an inde- 
pendent originating proceeding which may be con- 
trasted with a suit; a proceeding that is under some 
Special Act. An interlocutory application for attach- 
ment before judgment is not a proceeding and the 
fact that land is attached before judgment does not 
make it the subject-matter of the suit. It is fantastic 
to say that in any circumstances immovable property 
can be regarded as the subject matter of a suit 
merely for a compromise decree in a money suit 
creating a mortgage of immovable property attached 
before judgment in favour of the plaintiff falls within 
the purview of S. 17 (2) (vi) and must be registered. 

In a money suit, a compromise decree created a 
mortgage of immovable property attached before 
judgment in favour of the plaintiff, for securing the 
amount due to him. The decree, however, exempted 
the defendant from personal liability in respect of the 
amount secured by the mortgage. The mortgage was 
found to be invalid as the compromise decree was 
not registered under S. 17 (2) (vi). 

Held, that although the decree could not be 
enforced as a mortgage decree, the property in ques- 
tion could be attached in execution of the decree 
regard as money decree. AIR (Vol 28) 1941 Bom 
1 : 42 Bom L R 1016 : I L R (1941) Bom 34 : 192 lnd 
Cas 597 (DB). 

Ss. 17 and 49— Suit for accounts — Plaintiff agree- 
ing to take only her share of income on reference to 
Vakils in consideration of her giving up her right to 
an account from defendants — Agreement relates to 
suit and is, therefore, subject-matter of suit within 
O. 23, R. 3 — Decree ou such agreement — Exchange of 
shares under decree does not require registration. 
A I R (Vol 24) 1937 Pat 232 : 3 B R 611 : 169 lnd Cas 
741 (DB). 

S. 17 (2) (vi) — Compromise decree — Decree 

creating charge over properties attached before 
judgment. 

Where, in a suit for the recovery 'of a sum of money 
from the defendants, certain properties were attached 
before judgment and on the date on which the suit 
and the application for attachment were posted for 
hearing, the parties entered into a compromise and a 
compromise decree was passed providing for the pay- 
ment of the amount claimed in three months and 
creating a charge for the sum decreed over the 
attached properties : 

Held, that whether or not the attached properties 
were the subject-matter of the suit, they were clearly 
the subject-matter of the application .for attachment 
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which was a proceeding within the meaning of S. 17 
(2)(vi) and. therefore, the compromise decree was not 
compulsorily registrable under the said section as 
amended by the Transfer of Property Amendment 
(Supplementary) Act (1929). AIR (Vol 22) 19)5 Mid 
232 : 68 M L J 41 : 41 ML W 301 : 1935 M W N 
501 : 5S M 781 : 156 Ind Cas 791. 

S. 17 (2) (vi) - Decree. 

Even where a material which does not concern the 
subject-matter of the suit has been embodied in a 
decree, there is no necessity for registration. This 
means in effect that the document embodying 
that material can be given in evidence and used as 
proof of title. AIR (Vol 17) 1930 All US : 1930 A L J 
324 : 122 Ind Cas 763 (DB). 

S. 17 (2) (vi) — Compromise — Effective as con- 
veyance. 

A compromise which contains matter relating to a 
suit or covered by its subject-matter and embodied 
in a decree does not need registration even though 
the transaction amounts to a conveyance of proper- 
ties worth more than Rs. 100. AIR (Vol 7) 1920 Cal 
194 : 24 C W N 328 : 54 Ind Cas 538 (DB). 

50. Mutation proceedings. 

S. 17 (2) (vi) — Mutation proceedings in revenue 

Courts, if covered by — Award being the basis of 
subsequent mutation — Registration — Necessity. 

Mutation orders in Revenue Courts come within 
the scope of S. 17 (2) (vi) of the Registration Act. 
Compromises arranged in mutation proceedings are 
admissible in evidence without their being registered 
if they form the basis of the mutation order. But if 
the mutation order contains reference to any adjudi- 
cation on the question of title of the parties, that 
portion of it would be inadmissible for want of 
registration. AIR (Vol 35) 1948 Oudh 88 : 1947 O A 
(CC) 196 : 22 Luck 407 : 1947 AWR (CC) 196 : 1947 
OWN 306 (DB). 

S. 17 (1) (b) and (2) (vi) — Compromise affecting 

immovable property worth more than Rs. 100 em- 
bodied in compromise petition — Mutation order 
made on its basis — Mutation order does not require 
registration. 

A petition of compromise affecting immovable 
property more than Rs. 100 in value, filed in muta- 
tion proceedings, whether constituting a family set- 
tlement or not, which purports to regulate the future 
rights of the parties in that property and upon which 
the erder in the mutation proceedings has been 
founded, operates conclusively to determine all ques- 
tions oi title between the parties and is binding on 
the parties in respect of the property referred to 
therein even though it is not registered. 

An order of a mutation Court cannot be designated 
as an instrument and certainly not one which pur- 
ports or operates to create, declare, assign, limit or 
extinguish any right, title or interest in the property 
within the meaning of S. 17 (l)tb). It is an order of a 
Court as contemplated by cl. (vi) of sub-s. (2) of S. 17 
and does not, therefore, require registration. AIR 
(Vol 31) 1944 Oudh 49 : 1943 AWR CC 205: 19 Luck 
57 : 1943 OWN 523 : 212 Ind Cas 585 (FB). 

S. 17 — Application to Revenue Officer embody- 
ing terms of partition and requesting him to give 
effect to it. 

On the question as to whether an application made 
to the Revenue Officer embodying the terms on which 
a partition has been effected and requesting him to 
give effect in the same requires registration, much 
depends upon the nature of the transaction in respect 
of which an application has been made to the Court 
and also on the terms of the application. 

Where there was an application pending in the 
Revenue Courts for effecting partition of the joint 
property and the Revenue Officer was competent to 
13P.Y.D./D.F. 23 


_49. “Subject-matter proceeding” 706 


make a partition of the property either with the con- 
sent of the parties or without their consent, the mode 
o! partition was entirely in the hand, of toe i; vvmie 
Officer and if he had pissed a iin.il order . if -. ting 
partition, an instrument of partition cool I have been 
executed which admittedly did not require rvLin 
lion under S. 17 (2) (viii). ' " 

An application made by the parties to a Revenue 
Officer for effecting p u til ion do not require r l-k 
( ration AIR (Vol 2)) 1936 Lah 703 : 33 PL ! 5H7 • 
161 Ind Cas 3. ' ' 


S. 17— Compromise accepted by Revenue Couit 

and embodied in its order. 

W here a compromise in a family dispute is accept- 
ed by the Revenue Court and embodic cl in its order" 
no question ol registration under S. 17, arises and 
when the Revenue Court by its proceedings has 
given effect to a compromise, the proceedings and 
order of the Revenue ('ourt do not require ro-dstn 
tion. AIR (Vol 20) 1933 Oudh 317: 10 OWN 624 - 17 
RD 681 : 8 Luck G94 : 145 Ind Cas 805 (DB). 

S. 17 (2) (vi) — Officer disposing of mutation 

cases, whether Court — Petition of compromise re- 
corded in order of Court — ‘Instrument, ’ meaning of 
— Mutation proceedings, value of. 


An officer seized of mutation proceedings is a Court 
within the meaning of S. 17 (2) (vi) and, if a petition 
of compromise relating to a mutation case is incor- 
porated in the order of the Court, the order is suffi- 
cient proof of the terms of the settlement and they 
do not require registration for their admissibility in 
evidence. 

Further, proceedings in mutation cases and orders 
passed therein do not require registration, because 
they are not instruments u hich alone are compulsori- 
ly registrable under S. 17 (1). 

Proceedings in mutation cases are not wholly judi- 
cial proceedings but they are quasi-judicial proceed- 
ings. AIR (Vol 18) 1931 Oudh 296 : 8 OWN 764 • 15 
RD 375 : 7 Luck 32 : 132 Ind Cas 537 (DB). 


S. 17 (2) (vi)— Solenama. 

Unregistered solenama filed at the* mutation pro- 
ceedings before Collector, is not a part of the decree 
of the Land Registration Collector, and is not ad- 
missible in evidence. There should have been a deed 
of sale which in order to be effective was necessary 
to be registered having regard to the provisions of 
S. 54, T. P. Act. AIR (Vol 16) 1929 Cal 231 : 118 Ind 
Cas 574. 

S. 17 — Compromise. 


A compromise in mutation proceeding which is an 
arrangement purely mutual and family one for the 
enjoyment of the property without limiting or extin- 
guishing of anybody's right, does not require regis- 
tration. AIR (Vol 15) 1928 Nag 254 : R N L f 133 • 
109 Ind Cas 624. J * 


-S. 17 — Agreement for mutation of names not 
declaring title of parties need not be registered. 

Where the question i3 whether a document present- 
ed to the mutation Court is compulsorily registrable 
or not, it is desirable not to found a decision on a 
particular phrase here and there, but to take a broad 
view ol the circumstances under which the particular 
document was written. 

Where a document purported that the parties had 
consented amongst themselves to the effect that cer- 
tain areas of land shall remain in the possession of 
the several applicants respectively, that they will be 
liable for their own shares of the rent and shall have 
no concern with each other’s shares, and they will be 
bound by this solenamah, and, after setting forth 
these facts, they prayed that entry may be made in 
the revenue records in accordance therewith : 

Held, that the document in question was prepared 
merely with a view to indicating to the revenue 
Courts the manner in which the parties had agreed 
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that their names should he entered. It did not create 
a! declaratory title and hence was not compulsorily 
re-istrahle. MR (Vol 14) 1927 All 616 : 25 ALJ 797 : 
102 lnd Cas 692 (DB). 

S. 17— Kanhaiya Lai J. — It is open to the parties 

to a mutation proceeding to settle any dispute pend- 
\ r , a between them and to intimate to the Court belore 
which the mutation proceeding is pending the 
manner in which they have settled their disputes. 

\ document merely acknowledging antecedent 
riehts, till then in dispute, is not a document which 
falls within the purview ot S. 17 of the Registration 
\ct and a petition stating the manner in which the 
parties had composed their differences and asking 
that mutation ot names he effected in a particular 

manner does not require registration. 

Bv the entry of names in accordance with it in the 
revenue papers, it is not open to either party to resile 
from it, for, as a family settlement, it is binding on 

^ Ash worth J., differing:— For the purpose of decid- 
ing whether a compromise is one that requires regis- 
tration under S. 17, it is necessary to consider the 
purpose of the parties to the document as indicated 
bv the language of the document. If it is made for 
any other purpose than that of declaring a right, title 
or interest, then it will not require registration. But 
where the purpose ol a document in mentioning some 
agreement is to define the agreement and to show' 
that the parties intend that agreement thus defined 
to be acted upon, then the document must he held to 
be one declaring a right, title or interest within the 

meaning of S. 17. AlU (Vol 14) 192/ All 92 : 98 lnd 
Cas 86 (DB). . . . 

S. 17 — A compromise filed in a mutation case 

containing a recital of the terms agreed upon under a 
family arrangement need not be registered. (L926) 95 
lnd Cas C28 (DB) (Oudh). 

S. 17 (2) (vi>— No registration necessary — Com- 
promise. . . . . r . , , , ,, 

Per Kanhaiya Lai, J. — A petition filed by the 

parlies to a mutation proceeding, stating that the 
parties had arrived at a settlement amongst them- 
selves, fixing the shares which each was to get in the 
property .of the deceased and asking that mutation of 
names 'might be effected in accordance therewith 

docs not require registration. 

per Pigcott J Where parties approach the Reve- 

nue Court with a petition of compromise which, at 
the time, they hope, will serve as a document of title, 
that is to say, as an authoritative a< mission by each 

party as against the other, of the title of the other 

party, to whatever share has been agreed upon 
amongst them, any petition so drafted as to satis.y 
these conditions becomes a document purporting to 
declare the rights of the parties concerned in immov- 
able property, and if that property is worth more 
than Its. 100, it requires registration. In the absence 
oi registration it is not admissible m evrdence and .f 
cf no effect as a document of title. A 1 R (\ ol 8; 1 J-l 

All 248 : 43 All 1 (DB). 

S 17 (2) (1) Petition in a mutation case com* 

pulsorily registrable — Admissibility in evidence in 

Ci 'a pelVtion for mere mutation of names based on 

comPromMo in not ccupulsonly registrable and is 

admissible in evidence in a subsequent civil suit to 
aomissi t dispute between the par- 

I^Ta iuLlT.blo All 332 : 33 All 75 : 13 A L J 

1122:31 lnd Cas 902 (DB). 

S 17 (O) (vi) Compromise— Mutation proceed- 

^Tanuu'seuterm^ot com^to'in 1 . 1 ! niutation proceed- 
ing ai^rr^atbigrigldsinimrmjjable^propratys'-l^ 

$ “Vlnd £» & (DB). 
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S. 17 (2) (vi) — Compromise— Document declare 

ing antecedent title. 

Section 17 is aimed at those documents which 
operate by themselves to confer a fresh title and not 
at those in w hich no new interest is created but 
simply a declaration is made as to an antecedent title 
of car tain persons by way of inheritance- Held, that 
the compromise in question in the course of mutation 
proceedings was enforceable though unregistered. 

AIR (Vol 2) 1915 Oudh 199 : 18 0C51:20LJ67t 
27 lnd Cas 938. 

S. 17 (2) (vi)— Compromise in mutation proceed- 
ings — Registration. 

A petition ol compromise presented to a Court 
which declares the respective interests of the parties 
in property exceeding Rs. 10 U in value, must be re- 
gistered before it can be used as evidence of title^ 
unless it is acted upon judicially by the Court. Wri 
ten instruments aie not exempt from registration 
merely because they evidence or carry out a lamiiy 
settlement. Neither does the fact that it is drawn up 
in the form of a petition and presented to the Court 
along with a petition take away the necessity ot it* 
being registered, if it is otherwise compulsorily regi- 

t ruble. A l R (Vol 1) 1914 All 555 : 12 A L J 998 : 27 

lnd Cas 97. . 

S. 17 (2) (1)— Mutation case— Compromise peti- 
tion— Stamp— Registration. ' . 

A compromise petition in a mutation case praying 
that mutation may be sanctioned in accordance witn 
the compromise does not require to be stamped or 
registered as a transfer of an interest in immov am© 
property. A 1 R (Vol 1) 1914 All 404 : 12 A L J 1316 . 

26 lnd Cas 791. j 

S. 17 (2) (vi)— Compromise— Mutation procced- 

ings—Executive acts — Unregistered compromise— 

Not admissible . , . , .. 

A Revenue Court acts executively in mutation pro- 
ceedings and an unregistered Razinamah filed thereir* 
is not admissible in evidence in a Civil Court thougn 
a statement made therein will lie admissible. All 
(Vol 1) 1914 Oudh 235 : 25 lnd Cas 34. 

S. 17 (2) (vi) — Compromise — Revenue Court — 

Application in settlement of dispute to Revenue 
Court for mutation -Registration, if necessary. 

An application to the Revenue C ourt for mutation 
of names by two rival claimants in settlement ot a 
dispute between them is admissible in evidence 
without registration. (1913) 11 A L J 157: 18 lnd Cas 
766. 

S. 17 (2) (vi) — Compromise filed in mutation 

proceeding — Admissibility. 

A petition of compromise relating to immovable 
property of value less than Rs. 100 was filed in a 
Revenue Court in a mutation proceeding and the 
order of the Revenue Court was passed iu accordance 
with the terms of the compromise. Held, that a 
petition of this sort should not be excluded altogether 
from evidence for want of registration. In view ol 
the fact that the compromise related to property ot 
value less than Rs. 100, it was capable of operation 
as a document of title although it was not registered- 
(1912) 15 lnd Cas 741 (All). 

51. Petition of compromise in Criminal Court. 

S 17 (D (b) Dispute between tenants for posses- 
sion of certain land- Proceedings under Ss. 145„ 
146. Criminal P. C. — Land attached - Compromise 
limiting and defining interests of parties. r 

Proceedings under Ss. 145 and 146, Criminal r. 
were taken in respect of a dispute amongst certain 
tenants regarding possession of certain land and 1th 

land was attached. Subsequently, the parties entere 

into a compromise, which limited and ^•^ for the 

future the interests of various Vr^thelandas 
who, at one time, had been holding the Lnd as 

tenants-in-common or as joint-tenants. 
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created by the compromise were exclusive of other 
parties and no party was to have any interest in the 
land allotted to other parties, as distinguished from 
the previous state of things : 

Held, that the deed of compromise created title, 
and required registration MU (Vol 25) 193S Pat 212: 
4 B R 558 : 175 Ind Cas 2 3d. 

S. 17 — Compromise about possession — Cannot 

transfer title. 

Where a compromise as to possession but not as to 
title was arrived at in proceedings under S. 145, 
Criminal P. C. 

Held, that the compromise is no substitute for the 
duly stamped and registered instrument. The com- 
promise could at the utmost amount to an admis- 
sion of title but could not be deemed to have the 
effect of estoppel. AIR (Vol 10) 1923 All 77: 76 Ind 
Cas 527 : 20 A L J 932 : 45 All 162 -DB). 

S- 17 — Annuity of life estate created by Com- 
promise-Compromise petition in Criminal Court is 
compulsorilv registrable. A 1 R (Vol 13) 1926 Oudh 
493 : 94 Ind Cas 1039 (.DB). 

S. 17 — Undertaking to Crimina Court. 

An undertaking given by the appellants to the 
Criminal Court with the object of saving themselves 
from any further action under S. 145, Criminal P. C-, 
and agreeing to abstain from interfering with certain 
immovable property is not a compromise and needs 
no registration. AIR (Vol 12) 1925 All 605 : 85 Ind 
Cas 586. 

Ss. 17 (2) (1) and 49 — Admission in unregistered 

solenama— If admissible. 

An admission by a party in a solenama filed in a 
certain criminal proceeding which arose out of a dis- 
pute regarding possession of the land is admissible 
in evidence against the party making it though the 
solenama was not registered. AIR (Vol 6) 1919 Cal 
913 : 46 Ind Cas 442 (DB). 

S. 17 (2) (vi) - Compromise petition — Criminal 

Court— Agreement to give up possession of lands. 

An agreement to give up possession of certain 
land contained in a petition of compromise filed in a 
criminal case does not require registration to he 
admissible in evidence. AIR (Vol 5) 1918 Cal 538 : 
43 Ind Cas 26 (DB). 

S. 17 — Compromise, petition of— Evidence— Ad- 
missibility of — Criminal proceedings, withdrawal of 
Order not incorporating terms of petition. 

On account of some dispute between the parties 
which resulted in criminal proceedings, a petition 
was presented in those proceedings and in conse- 
quence they were withdrawn but no order was passed 
incorporating the terms of the petition : A suit for 
increased rent was afterwards brought by one of the 
parties against the other on the basis of the petition: 

Held, that the petition being unregistered and 

affecting immovable property exceeding Rs. 100 in 
value was not admissible in evidence. (1907) 8 C L J 
90 (91) : 35 Cal 1010 : 12 C W N 854 (DB). 

52. Compromise in execution proceedings. 

S. 17 (2 1 (vi) — Compromise in execution Court 

Registration, if necessary — Admissibility in evi- 
dence. 

Where the joint holders of a dpcree enter into a 
compromise as to the manner in which the decree 
should be executed and the executing Court acts 
upon it, the compromise did not require registration 
and it is admissible in evidence and binding upon the 
parties by reason of the order to that effect passed 
upon it bv the Court executing the decree. AIR (Vol 
2) 1915 All 303 : 29 Ind Cas 418 (DB). 

53. Security bond in favour of Court. 

— — S. 17 — Security bond under S. 514, Criminal 
P. C., hypothecating immovable property. 


If the security bond given under S. 511, Criminal 
P. C. is ol immovable property then the bond has to 
be registered under S. 17, Registration Act. An un- 
registered bond cannot affect any immovable pro- 
perty and must, therefore, he invalid. All! (\ ol >°) 
1945 All 339 : 1 L R (1945) All 639 : 194.', A I, j 476- 
1945 A W R (II C) 176 : 47 Cr L J 209 : 22L Ind 
Cas 51!. 


S. 17 (2) (vi) (as amended in 192')) — Judgment- 

debtor executing by way of security, bond alfecting 
immovable property — Court approving of its sub- 
stance- Bond. it converted into document of title. 

Where, m pursuance to a decree, tin* judgment- 
debtor executes, by way ol security, a bond affecting* 
immovable property, the bond so executed is not 
exempt from registration. The execution of the 
bond is not an act ol the Court or a step of judicial 
procedure, and the Court, merely by approving the 
substance ol the security tendered, cannot convert 
the bond which is incapable ol affecting title to im- 
movable property into an operative, valid and ad- 
missible document of title. AIR (Vol 22) 1935 Rang 
16S : 13 Rang 359 : 156 Ind Cas 534. 

S. 17 — Security bond hypothecating immovable 

property — Court accepting bond— Registration. 

A security bond executed in accordance with an 
order passed under O. 41, R. 5 or R. 6. Civil P. C. 
staying execution of a decree pending decision of the 
appeal does not require to be registered, as docu- 
ments of this kind are not executed between the 
decree-holder and the surety, but between the surety 
and the Court and are steps in judicial proceedings 
and the decree-holder can move the Court to realise 
the decretal amount from the immovable property ot 
the surety mentioned in the bond although it is not 
registered. AIR (Vol 6) 1919 Lah 8 : 1919 Pun He No. 
122 : 53 Ind Cas 463, Overruled. AIR (Vol 21) 1934 
Lah 138 : 15 L 282 : 36 P L R 3S6 : 149 Ind Cas 300 
(FB). 


S. 17 (2) (vi) — Security bond hypothecating im- 
movable property — Assignment by Court Regis- 

tered sale-deed, whether necessary — Mere order of 
Court, sufficiency of. 

Where a Court has obtained a security bond which 
hypothecated immovable property, to secure a pi oner 
disposal of money due to minois deposited with it, 
an assignment of the security bond in favour of the 
minors on their attaining majority in order to enable 
them to realise the money from the surety need not 
be made by way of a regularly stamped and regis- 
tered deed of sale but may he made by an order 
passed by the Court. AIR (Vol 18) 1931 All 389 : 53 
All 786 : 1931 A L J 503 : 133 Ind Cas 904 (FB). 

S. 17 — No registration necessary — Security 

bond. 

A security bond executed to a Court in which no 
person or officer is referred to as the mortgagee is not 
a mortgage document but only a document creating 
a charge and therefore does not require registration 
under S. 17 (b) of the Registration Act. AIR (Vol 17) 
1930 Sind 159 : 121 Ind Cas 878. 

S. 17 (2) (vi) — Security bond. 

A security bond, being a part ol judicial proceed- 
ings and incorporated with it, the provisions of S. 17, 
Registration Act, do not apply to it, as proper judi- 
cial proceedings whether consisting of pleadings 
filed by the parties or of orders made by the Court, 
do not require registration. AIR (Yol 15) 1928 Bom 
42:52 Bom 72:30 Bom L R 19:197 Ind Cas 710 (DB). 
S. 17 (1) (b) — Security bond — Stay of execution. 

A security bond by i judgment-debtor hypothecat- 
ing lands worth more than Rs. 100, in pursuance of 
an order staving execution is n gistraMc und< r S. 17 
(1) <b). AIR (Vol 6) 1919 Lah 8 : 122 P R 1919 : 53 
Ind Cas 4f.3. 

[Overruled in AIR 1934 Lah 138 : 149 Ind Cas 300 
(FB).] 
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S. 17 — Security bond under S. 545, C. P. C. — 

Registration, necessity tor. (1908) 31 M 330 (332, 
333) : 3 M I, J 317 (DB). 

51. Compromise in testamentary proceedings. 

S. 17 (2) — Compromise decree Necessity for 

registration — Decree reciting that the defendant 
agreed to treat a will as valid and that he and his 
heirs would not question the will as they had no 
interest in the properties — Not a declaration of 
plaintiff’s title requiring registration of the decree. 

Where a compromise decree in a prior suit recited 
that the defendant in the present suit based on a 
'will agreed to treat the will as valid and that he and 
his heirs would not question the will and that they 
had no interest in the properties, it cannot he said 
that it is a declaration of the plaintiff’s title to the 
suit properties, requiring registration of the compro- 
mise decree. The title of the plaintiff is derived 
under the will and not under the compromise decree. 
As the compromise decree does not create or extin- 
guish or declare any rights in the property, it does 
not require registration. A 111 ( Vol 3b) 1949 Mad 811: 
1949 N1 W N 227 : 62 L W 309 : (1949) 1 MLJ 459. 


S. 17 — An undertaking by a collateral not to 

contest a gilt of ancestral property by a childless 
proprietor at any future time is not an extinguish- 
ment or assignment of any rights in immovable pro- 
perty and therefore the document does not require 
registration under S. 17 of the Registration Act. AIR 
(Vol 13) 1926 Lah 148 : 89 lnd Cas 212. 

S. 17 — Reversioner’s right — Assignment of — 

Registration. 

A reversioner’s right under the Punjab Customary 
Law to succeed to ancestral land in the hands of a 
widow is spes successionis. A deed purporting to 
relinquish or assign the reversioner’s right is not 
compulsorily registrable. The deed can be used as 
evidence by the defendant assignee against the 
plaintiff reversioner as showing that the latter gave 
his assent to the assignment which he seeks to im- 
peach. The agreement does not require registration. 
214 P L R 1911 and 12 P L R 1914, Overruled. AIR 
(Vol 12) 1925 Lah 341 : 6 Lah 87 : 7 L L J 133 : 20 
P L R 217 : 88 lnd Cas 550 (DB). 

S. 17 (1) (b) — Release of right to sue for decla- 
ration — Not compulsory registrable. 

An agreement by the reversioners of a Hindu where- 
by they agreed to forgo their right to sue for a de- 
claration that a deed of gift executed by a widow in 
favour of certain persons was not binding after 
death, does not convey any right, title or interest nor 
does it purport to operate to create, extinguish any 
right etc., and therefore is not compulsorily regis- 
trable within S. 17. AIR (Vol 5) 1918 All 184 : 40 All 
384 : 16 A L J 191 : 44 lnd Cas 629 (DB). 

55. Awards. 

(a) Affecting immoveable property of Rs. 100 or 
more. 

(b) Acted upon by Courts. 

(c) Creating new rights, titles etc. 

(d) That do not require registration. 

<e) Enforceability and effect of non-registration, 
(a) Affecting immoveable property of 

Rs. 100 or more. 

S. 17 — Award allotting immovable properties 

jointly belonging to parties to one or other of them 
—Parties directed to execute documents, if desired 
or if necessary — Award, if requires to be registered. 

Where an award allotted immovable properties 
jointly belonging to the parties to the arbitration to 
one or other of them, and directed that mutual re- 
leases and assurances were to be executed by them 
either if desired by parties or if necessary and the 
words used in the award were “hereby allot’ and 
“hereby award and direct.” 


Held, that the award itself purported to create, 
declare or extinguish the right, title or interest of the 
respective parties in the properties and that the 
transfer or assignment of them was not necessary to 
bring the award within S. 17 (l) (b) of the Registra- 
tion -\ct, and tli it. therefore, the award required to 
he registered. 1LR (1945) 2 Cal 526: AIR (Vol 30) 
1949 Cal 549. 

S. 17 (2> (vi) as amended in 1929— -Award creat- 
ing charge on immovable property of value of Rs. 
100 or more is compulsorily registrable. 

Before the amendment of 1929, an award was 
exempt from registration by virtue ot S. 17 (2) (vi). 
Now by the amendment it is no longer so exempt and 
as a document creating a charge on immovable pro- 
perty of value of Rs. 100 or more it must be regis- 
tered. AIR (Vol 33) 1946 Nag 311 : ILR (1946) Nag 
583 : 224 lnd Cas 224 : 1946 Nag L Jour 317 (DB). 

S. 17 — Award governed by Arbitration Act- 

Parties intending to regulate their rights in immove- 
able property without decree thereon — Need for 
registration— Application filed for decree on unregis- 
tered ’award — Order that can be passed thereon. 
I L R (1945) l Cal 454 : AIR (Vol 32) 1945 Cal 19 : 
48 C W N 721. 

S. 17— Award — Registration. 

Registration is compulsory of an award affecting 
immovable property where the arbitrator was ap- 
pointed without the intervention of the Court, but 
no such registration is needed when the award is 
given by an arbitrator appointed by the Court. AIR 
(Vol 32) 1945 Oudh 1 : 1944 O W N 416 : 1944 AVVR 
(C C) 265 (DB). . 

S. 17 — Award declaring right in kyaung and its 

site of value of over Rs. 100. 

Per Letters Patent : — An award declaring right in 
kyaung and its site having value of more than 
Rs. 100, requires registration. It is inadmissible in 
evidence if not registered and a suit based on it must 
fail. AIR (Vol 27) 1940 Rang 228 : 1940 Rang LR 
372 : 190 lnd Cas 683 (DB). 

S. 17 — Court, if can file and pass decree on 

award which is compulsorily registrable. 

An award comes under S. 17 (1) (b), and when it 
purports or operates to create, declare, assign, limit 
or extinguish any right, title or interest of the value 
of one hundred rupees and upwards to or in im- 
movable property, it is compulsorily registrable. If 
the Court files an award which is compulsorily regis- 
trable and has not been registered and makes it a 
decree of the Court it is acting contrary to the pro- 
visions of S. 49. Registration Act. AIR (Vol 25) 1938 
Bom 422 : 40 Bom L R 952 : 177 lnd Cas 911 (DB). 

S. 17 — Amendment made by Transfer of Property 

(Amendment) ^Supplementary Act (XXI of 1929), 
S. 10— Private*award falls within the class of docu- 
ments specified in S. 17 (1) (b) whereas award of the 
other class does not. By amendment of S. 17 by Act 
XXI of 1929, the exception, contained in S. 17 (2) (b) 
has been removed and when a private award satisfies 
the requirements as to value, it is compulsorily regis- 
trable. AIR (Vol 21) 1934 Cal 815 : 60 C L J 259 : 39 
C W N 54 : 62 C 201 : 153 lnd Cas 776 (DB). 

S. 17 — Bona fide award need not be registered— 

But where it amounts to a partition deed or em* 
bodies agreement between parties it must be regis- 
tered. r 

All that the Transfer of Property Act provides lot 
is that certain specified transfers such as sales, 2 l . 
and mortgages of property exceeding Rs. 100 in 
value and leases for a period exceeding one year sna 
only be made by a writing duly registered. 

A bona fide award affecting immovable Property 
would not ordinarily fall within the definition ot any 
of the specific transactions referred to m the Tran 
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of Property Act, so as to require to be made by a 
writing duly registered, as it is not an act of the 
parties themselves but the act of a Judge chosen by 
the parties. 

It is no doubt true that under certain circumstances 
an award may become inadmissible in evidence or 
inoperative as a valid transfer. For example, where 
an award effecting a partition of immovable property 
is signed by the parties in token of their consent 
thereto, the award cannot be received in evidence 
unless it is registered. In such a case, the award is 
not a mere award but something more. It is an 
instrument of partition executed by the parties as 
well. As such it is compulsorily registrable and is 
rendered both ineffective and inadmissible under 
S. 49 of the Registration Act. 

Again, where an award is not a genuine award 
based on a bona fide reference but a disguise to give 
effect to the agreement .of the parties arrived at 
before the reference to arbitration and intended to 
evade the law relating to stamps and registration the 
award is not inadmissible in evidence for want of 
registration but is no award at all and is therefore 
inoperative as an award. 102 Ind Cas 277 : AIR (Vol 
14) 1927 Sind 206 (DB). 

(b) Acted upon by Courts. 

S. 17 — Arbitration without intervention of Court 

— Award— Registration— Necessity. 

A private award without the intervention of the 
Court falls within the mischief of S. 17 (L) (b) and (c) 
of the Registration Act (as amended by the T. P. 
Amendment Supplementary Act, 1929), and requires 
registration. 27 Pat 86 : AIR (Vol 36) 1949 Pat 393 
(DB). 

S. 17— Award without intervention of Court- 

Application to file it— Award decree creating charge 
on property mentioned in award : . 

Held, that registration is not necessary. (L940) 42 
Bom L R 1123. 

S. 17— A decree on award should either reproduce 

the terms of the award or should be attached with 
the award as a schedule to it. Where, however, it 
does not reproduce the terms but only makes a 
reference, the terms must be deemed to be embodied 
in the decree. The award in that case is exempt lrom 
registration and is admissible in evide nee to 'under- 
stand the decree. AIR (Vol 27) 1940 Lah 107 : 4 l 
P L R 77. 

Ss. 17 (1) (e), (2) (vi) - Award in pursuance of 

reference under para. 17, Sen. II, Civil 1 . U. 
Decree thereon, if compulsorily registrable. 

An award made in pursuance of a reference hied in 
Court under para. 17, Civil P. C-. purporting t<j create 
a mortgage or lien over immovable property ot value 
of Rs. 100 or upwards is not compulsorily registrable. 
The award or decree passed in terms thereof need 
not be registered after the decree has been passed 
for it is not based on any compromise. 1 he award 
merges into the decree, and unless it can be held that 
au award made with the intervention of the Court 
is a compromise within the provisions of cl. (vi) ot 
S. 17 (2), the exception in that clause will not apply 
AIR (Vol 23) 1936 Sind 79 : 30 Sind L R 115 : 163 

Ind Cas 455 (FR). 

S. 17 (2) (vi)— Execution of decree— Decree, whe- 
ther merely declaratory or executable— Tests. 

The test to determine whether a decree is merely 
declaratory or it is directory is to see whether there 
is a direct order against any one or in favour of any 
one, or whether the decree merely declares rights 
and obligations on the part of any one. 

Where neither an award nor the decree incorporat- 
ing it gives any direction for the recovery of the 
decretal amount by the plaintiff from the defendant, 
but it is simply declared that for the amount, certain 
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property of the defendant is to remain in mortgage 
with the plaintiff for a certain period and no im- 
mediate order is passed for recovery <*l th<‘ amount, 
the decree is merely declaratory of the ri d>ts .and 
obligations of the parties and is in t capable <>| enfor- 
cement in execution proceedings. AIR (Vol 20) 19 >3 
Posh 83 : l 16 Ind Cas 1094 tDU). 

8. 17 i2) (vi) — Compromise— Award— Registra- 
tion. 

Where an award given by arbitrators is in accor- 
dance with a compromise made by the parties to a 
suit and not going beyond the scope of the suit, and 
the award is made a decree of Court, registration <d 
the award is not necessary. 6 O L J 529 : 2- () C 
300 : 54 Ind Cas 325 : AIR (Vol 6) 1919 Oudh 10“> 
(DB). 

Ss. 17 (2) (vi) and 49 -Award filed in Court by 

parties — Registration. 

The parties to a suit filed an award m Court which 
was apparently acceped and acted upon by U e Court- 
There was no evidence that the award had been 
embodied in a decree and the records have been 
destroyed: Held that the award having been acted 
upon bv the Court does not require registration. 
(19 L8) M W N 134 : 8 L W 379 : 43 Ind Cas 697 : 
AIR (Vol 5) 1918 Mad 336 (DB). 

(c) Creating new rights, titles etc. 

Ss. 17, 49— Award declaring rights of parties as 

basis of title. , . , , . 

When the declaration as to the rights of the par- 
ties being made in an award cannot be held to 
amount to mere recital of facts but becomes the basis 
of title of the parties in the sense that whatever the 
previous rights of the parties may have been, it the 
award is valid and can be enforced in a Court ot law, 
the rights of the parties as declared by the award 
can also be enforced, it should be registered. 1 he 
mere fact that the defendant did not raise any 
objection to the admissibility of the award in the 
tri il Court will not affect the question because S. 4 J 
is mandatory. AIR (Vol 24) 193 / Pat 183: lo Pat 
579: 18 PLT 41: 3 BR 388: 168 Ind Cas llo (DB). 

,S 17 Where a clause in an award creates a 


new right in a party, it is a declaration within the 
meaning of S. 17 (1) (c) and the > award is compul- 
sorily registrable. AIR (Vol 22) 1935 1 esh 6J. loo 

Ind Cas 1022 (DB). . . . . , 

S. 17— Award— Declaration in award that on 

default of payment, other party will have right to 
realise it by sale of mortgaged property. 

A person dealing with propel ty which it duly mort- 
gaged is presumed to know that the property is liable 
to be sold in discharge of the debt, and it is imma- 
terial whether the property is sold in execution ol a 
mortgage decree or in execution proceedings taken to 
enforce an award passed in respect of the mortgage 
deed as a decree. The non-registration of an award 
of this kind does not, therefore, in any way prejudice 
a person who deals with the property with know- 
ledge of the registered deed of mortgage. 

The first part of an award asserted that the mort- 
gage created by the award stood. The second part 
declared that in the event of default of payment or 
the amount awarded to respondent No. 1, lie will 
have a right to realise the same in execution procee- 
dings by the sale of the ‘mortgaged properties. 1 he 
mortgage was created by a prior registered instru- 

ment. . • r 1 • 

Held, that the award was not incapable ot being 

enforced for want of registration. AIR (Vol _2) 193o 
Sind 136: 29 Sind LR 344: 157 Ind Cas 28. 

(d) That do not require registration. 

S. 17— Award deciding liability in respect of a 

mortgage— Provision for payment by instalments 
and realisation by sale on failure to pay any instal- 
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mcnt— Nature and effect of — If makes award com- 
pulsorily registrable. 

An award in respect of a claim on a mortgage 
.after fixing the amount due and making provision 
for payment by instalments proceeded to state that 
in default of payment o; any of the instalments, the 
whole amount shall become payable and that “the 
amount may then be realised through a civil Court 
either by the sale of ill the property” of the princi- 
pal or sureties concerned. On a question as to the 
nature and effect of the above provision and as to 
whether the award required registration. 

Held, the provision regarding realisation must be 
construed as stating as an existing fact the general 
consequences which by law were attached to non- 
payment of secured debts. It has no operative effect 
in creating any interest in any immovable property, 
rhe statement is little else than a warning. Hence, 
it cannot be held that S. 17 (I) d>) of the Registra- 
tion Act has any application to such an award. AIR 
(Vol 34) 1947 PC 117:60 LW 563: 1947 ALf 490: 
(1947) 2 MLJ 304: 51 CWN 897: 1947 MUX 733: 
1948 OWN 41: 1943 ALW 33. 


S. 17- (as amended by Act XXI of 1929), S. 17 

— Award of arbitrator in dispute between Parties 

regarding interest in immovable property Award 

not operating as a conveyance but only declaring 
a right to demand a conveyance in future — Award, 
if compulsorily registrable. 


The plaintiffs, mother and daughter, had a right 
to maintenance and the first plaintiff the mother 
was demanding from the first defendant, her decea- 
sed husband’s undivided brother, an assignment of 
property in lieu of the right to maintenance. The 
dispute concerned the quantum of property and the 
terms on which it should be assigned and it was 
referred to arbitration. The decision of the arbitra- 
tor settled the dispute by making certain arrange- 
ments for the enjoyment of the properties and 
making provision for the residence of the mother and 
daughter and the marriage of the daughter. It 
concluded by reciting that the first plaintiff should 
take immediate possession of the lands allotted to 
her and that both parties should get the necessary 
documents executed and registered incurring the 
necessary expenses in equal shares. On a question 
whether the award was compulsorily registrable. 

Held, that the decision of the arbitrator settled 
the dispute between the parties only as to the quan- 
tum of property and the terms of its assignment, 
but it did not of itself operate as a conveyance; nor 
could a mere declaration suffice to give title to the 
plaintiffs when a conveyance was obviously neces- 
sary. 1 he most that this award, read as part of the 
contract between the parties, could achieve was to 
give the plaintiffs a right to require the first defen- 
dant to convey to them the property selected by the 
arbitrator. The award stood on no higher footing 
than an agreement to trarisler in future and having 
regard to the terms oi S. 17 (2) (v) of the Registra- 
tion Act, it did not require to be registered and 
would be admissible in evidence without registra- 
tion. AIR (Vol 34) 1947 M.ul 163: 59 LW 627: (1946) 
2 MLJ 345: 1946 MWN 713 (DB). 

Ss. 17, 49 — Contract for sale, registration — 

Award when requires registration. 

A contract for sale does not require registration 
nor docs an award, which is regarded as a release 
Jrom the contract require to be registered. But where 
there Is an immediate intention to create, declare, 
or assign, then alone the document is required to he 
registered. AIR (Vol 24) 1937 Pat 214 : 17 PLT 835 : 
16 Pat 34: 3 BR 142: 166 Ind Cas 22 (DB). 

S. 17— Award directing that ownership in pro- 
perty shall not cease. 


An award contained as one of its clauses, “the 
ownership of the second party in one-half of a parti- 
cular property shall not cease till after the above sum 
ol Rs. 61,000 as well as the amounts mentioned in 
the statement Ex-B together with interest specified 
in respect of both be fully paid up”: 

Held, that the language of the award directing that 
the ownership of the heirs should “not cease” until 
the money had been paid showed that the arbitra- 
tors intended to reserve the existing right to a con- 
veyance ol half the property in case their dues 
remained unpaid. The language did not show that 
the award was intended to operate as an instrument 
of title changing the status of the parties. It did not, 
therefore, require registration. AIR (Vol 24) 1937 
Pat 214: 17 PLT 835: 16 Pat 34: 3 BR 142: 1936 
PWN 833: 166 Ind Cas 22 (DB). 

S. 17 (2) (vi) — Award. 

An award made by arbitrators appointed by the 
Court with a view to having its terms incorporated 
in a decree of the Court is not an award which can 
be compulsorily registrable. AIR (Vol 22) 1935 Rang. 
16: 151 Ind Cas 557 (DB). 

S. 17 (2) (vi)_ Award. 

Award partitioning property though signed by par- 
ties to reference, does not amount to partition and is 
not registrable. AIR (Vol 16) 1929 All 365: 51 All 
659: 1929 A LJ 393: 116 Ind Cas 875 (DB). 

• S. 17 (2) (vi) — Award — Award if compulsorily 

registrable. 

An award is not compulsorilv registrable. AIR 
(Vol 4) 1917 Oudh 126: 4 OLJ 487: 42 Ind Cas 116. 

— — S. 17 (2) (vi)— Award— Registration. 

The validity of an award does not ordinarily 
depend upon the place in which it is executed. An 
award does not require registration and it is not 
necessary that it should he made a rule of Court. 
AIR (Vol 4) 1917 Pat 241: 2 Pat LW 150 : (1917) Pat 
IICC 241: 42 Ind Cas 617 (DB). 


S. 17 (2) (vi) — Award — Award dictated and 

signed by parties— Validity— Registralion, if neces- 
sary. 

A document, signed by arbitrators as their award 
is an award though the settlement was arrived at by 
the parties and was also signed by them. Such a 
document does not require registration. AIR (Vol 1) 
1914 Lah 238: 101 PWR 1914: 10 PR 1917: 134 PLR 
1914: 22 Ind Cas 412 (DB). 


S. 1< (2) (vi) — Award — If compulsorily regis- 
trable. 

A document amounting to an award does not 
require registration. AIR (Vol 5) 1918 Lah 268: 139 
PWR 1918: 48 Ind Cas 685. 


S. 17 (2) (vi) — Award — Private award not filed 

in Court. 

A private award not filed in Court is within S. 17 
(vi) and is therefore not compulsorily regi>trable. 
But if the document purporting to be an award 
amounts to something more than an award and if the 
parties to the reference affix their signatures to the 
award in token of their acceptance of the decision of 
the arbitrators, the award may thereupon become a 
document e. g., a partition deed, which is compul- 
sorily registrable. AIR (Vol 1) 19 L4 Cal 273 : 19 CLJ 
123: IS CWN 475: 20 Ind Cas 860 (DB). 

S. 17 (2) (vi) — Award effecting partition —Parti- 
tion lists. 

Partition lists of the property divided, which form 
part of an award, do not require registration. 156 
PWR 1913: 275 PLR 1913: 20 Ind Cas 185 (DB). 

(e) Enforceability and effect of non-registration. 

Ss. 17, 49 — Private award — Compulsory regis- 
tration — Application for filing unregistered award— 
Procedure. 
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When according to the terms of the agreement for 
arbitration, it was not intended that a decree was to 
be passed on the award, but that award itself would 
be the operative document, and the award alfects 
immovable property of the value of over Ks. 100, the 
award is compulsorily registrable even though it is 
one governed by the Arbitration Act 1940. 

Such an award, if unregistered, cannot be used in 
evidence in support ol an application lor filing it in 
Court with a view to get a decree thereon. W hen 
such an application is made, the proper course for 
the Court to adopt is simply to dismiss the applica- 
tion on the ground that there is no legal evidence to 
show what the award was. The award cannot be set 
aside nor the arbitration supersede!. AIR (Vol 32) 
1945 Cal 19 : 48 C W N 721 (DB). 

S. 17— Award— Not registered— Court, it can en- 
force it. iiuu 

The procedure for enforcing an award which lias 

been made outside Court is laid do *n in Sch. II, 
Civil P. C., paras 20 and 21, and in those paras, it 
is not stated that the award must be registered. The 
Court, therefore, is prepared under the Civil P. G., 
to enforce an award although it is not registered. 1 he 
Code, in fact, draws no distinction between an 
award made in accordance with a direction of the 
Court in Sch. II and an award made without re- 
ference to the Court. AIB (Vol 25) 1938 All 88 : 1037 
A L J 1303 : 1938 R D 31 : 1937 A W R 1218 : 17o 

IndCas 397. . . 

S. 17— Award is not vitiated by being agreed to 

or signed by parties to it. AIR (Voll4) 192< Bom 

656 : 29 Bom L R 297 : 101 lnd Cas 351 (DB). 


I. 17 (21 (vi) — Award — Applicability. 


An award though not registered or properl v stamp- 
ed is admissible in evidence as the latter defect can 
be cuied by levying the penalty prescribed. AIR 

(Vol 4) 1917 Lah 456 : 77 P W R 191/ : 12o P R 1317: 

39 lnd Cas 912 (DB). # |t . „ 

S. 17 (2) (vi) — Award signed by parties— Etfect 

° f The mere fact that parties have signed an award 
made by arbitrator does not affect its character as an 

award. 81 P R L913 : 321 P L R 1913 : 211 P W R 
1913 : 20 lnd Cas 868 (DB). 

§ 17 (b) Agreement to refer to arbitration — 

Admissibility of, without registration. 

Where the parties have settled the terms and put 
them in the agreement to refer the matter to arbi- 
tratioa. held that the agreement wM inadmiss'ble in 
evidence for want of registration. (1912) 13 lnd Cas 

500 (Oudh). 

56. Berar — Applicability of amended 

clause 1 (vi) 

§ 17 Amendment of Registration Act by 

Act ' XI of 1929— S. 17 (1) (b), applicability to Berar 
— Notification No. 3510 B by Governor-Ceneral in 
Council, issued in 1913, whether ultra vires. 

Notification No. 3510-B issued in 1913 by the 
Governor-General in Council, stating that not only 
should the enactments specified in the Schedule 
(which included the unamended Registration Act of 
1908) apply to Berar but also those enactments sub- 
ject to any amendments to which the enactments are, 
for the time being, subject in the Central Provinces 
is not ultra vires. It is not entirely impossible though 
the conduction is strained, to read cl 4 ol the Indian 
(Foreign Jurisdiction) Order in Council 1902 as mean- 
ing that the Governor-General in Council may. if he 
thinks rit, and if that is the more convenient way ot 
introducing modifications of existing laws into Berar, 
(as indeed it is), pass general administrative measures. 
As a matter of broad practice, Berar is governed along 
with the Central Provinces as one large admmistra- 
tive unit ulthoa^h legally ar J ^ technically it is en- 
tirely separate, and, iQ general, laws which obtain in 


the Central Provinces are intro luced almost auto- 
matically into Berar as a mere routine of administra^- 
t ion. Consequently, the amendment /'I 192‘MoS. Li 
can be regarded as legally applicable to berar and 
therefore, award is compulsorily regMrnble under 
S. 17 (1) (10. AIR (Vol 26) 1939 Nag 233 : 1 939 \ L ( 
375 : 1 L R tL939) Nag 607 : 183 lnd Cas 845 (Ml) 

57. Grant by Government -Clause (vii) 

S. 17— No registration necessary— Sanad— Not a 

1 ease. 

Where the terms of the grant of sanad are lh it 
a person is to claim la id within certain boundaries 
and that at the end ol the period of 3 years a lease 
would be entered at a rent to be fixed of tbe p rtions 
of the land reclaimed, the sanad is not a lease and ii 
is not a title to land and then. Rue it is unnecessary 
to register it tor being admissible in evidence. AIK 

(Vol 17) 1930 Pat 356. 

•S. 17 (2) (vii 1 — G ivernment grants. 


It coaid not have been the intention ol the legisla- 
ture that the exemptions set out in 8. 90, so tar as 
they relate to Government grants, should be co-ex- 
tensive only with the exemptions contained in 
cl. (vii), sub s. (2), S. 17. 36 All 1*6 » D*ss. A 
(Vol 14) 1927 Pat 319 : 6 Pat 446 : 104 lnd Cas 
209 (DB). 

58. Endorsements and receipts 

Clause (xi) 

(a) Interpretation and nature of. 

(b) Receipt of money not purporting to exling. 

uish mortgage. . .. . , 

(c) Receipt of money purporting to extinguish 

mortgage. 

(d) Oral release. , . 

(e) Endorsements of payments on mortgage deeds. 

(a) Interpretation and nature of. 

S- 17 (2) (xi)— Exemption contemplated by— Uue 

“TheTx'mpUon’in cl. (xi) of sub-s,(2) of S 17 covers 

any endorsement on a mortgage-deed acknowledg- 
ing payment ol the whole or part of the mortgage- 
money irrespective of whether it contains words 
which expressly or by necessary implication purport 
to extinguish the mortgage. But as regards other re- 
ceipts (i. e., receipts other than endorsements) tor 
payment of money due under a mortgage, the exemp- 
tion can be claimed only if they do not purport £ 
extinguish the mortgage. AIR (V ol -8) 1941 Lah M6. 
43 P L R 214 : I L R (L942) Lah 324 : 19 d lnd Cas 

581 ( PB). ^ Endorsement and receipt relating to re- 
duction of interest on mortgage. . . , . 

Where both the endorsement and the receipt relate 
solely to interest on the mortgage found to have 
been paid in excess and the receipt does not purport 
to extinguish the mortgage either in whole or in part 
but only limits the liability of the mortgagor there- 
under so far as the interest is concerned, it is not 
necessary for the endorsement and receipt to I oe i re- 
gistered. AIR (Vol 28) 1941 Oudh 193 : 1940 R D 
616 : 1940 O W N 1293 : 1941 A W 1\ 8 : 16 Luck. 
538 : 192 lnd Cas 434 (DB). 

S. 17 (21 (xi)— Words ‘purporting to extinguish, 

interpretation of. . . - c it io\ ( v ;\ 

The words “purport to extinguish,” in S. 17 U) UR 

cannot be interpreted as being equivalent to the 
words “have the effect of extinguishing. Where, 
therefore, the words used in a receipt are to the 
effect that the whole of the mortgage-debt has been 
paid the words cannot be taken to be expressly pur- 
porting the extinction of the mortgage-deed and the 
receipt is not compulsorily registrable. AIR (Vol 26) 
1939 Lah 272 : 41 P L R 104 : 183 lnd Cas 168. 

§. 17 — Law does not enquire into how receipt 

operates, but what it purports to do. AIR (Vol 13) 
1926 Oudh 64 : 90 lnd Cas 505. 
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S; 17 — Extinction of debt and that of mortgage 
are distinct — Receipt purporting to he a receipt in 
lull ol a mortgage debt is not compulsorily registra- 
ble. AIR (Vol 13; 1926 Oudh 64 : 90 Ind Cas 505. 

(b) Receipt of money not purporting to extinguish 


mortgage. 

S. 17 (2) (xi) — Receipt pure and simple of mort- 
gage money— Registration, it essential. 

A receipt, pure and simple, ol the mortgage money 
is exempt hom registration in spite of the fact that as 
an mlerence in law, it leads to the result that the 
mortgage ceased to exist when it was executed pro- 
vuied it does not contain anything categorical to 
lrifOcate that the mortgage had been extinguished. 

A J 1} ol 32) 1945 Pesh 14 : 1945 Pesh L J 14 : 220 
Ind Cas 23o. 


S. 1, — A receipt which only evidences the pay- 

me, *t ol the whole consideration and does not pur- 

• • 1 I ^ A S \ _ gage is not compulsorily 

registrable. (1940) 42 P L R 27. 


S. 17 Receipt for money due under mortgage. 

A receipt lor payment ol money due under a mort- 
gage need not be registered if it does not purport to 
extinguish the mortgage, but if it purports to extin- 
guish the mortgage, registration is necessary. 

An unregistered receipt which purports to extin- 
guish the mortgage cannot be used even to prove the 
admission of the mortgagee to return the mortgage 
bond. A 1 11 (Vol 20) 1933 Cal 198 : 36 C VV N 738 : 
do C L J 5/ 1 : 142 Ind Cus 517 (DR). 

S. 17 (2) (xi) — Receipt not extinguishing mort- 
gage. 


Where the plaintiff alleges fraud, he must specify 
and describe it and then he will have an oppor- 

PL R 407 (019 ^ (193l) 133 Ind Cas 867 : 32 


-wS. 1 / ( 1 ) (b), 49— Agreement between mortgagor 

and mortgagee relinquishing sum exceeding Rs. 100 
— Receipt not purporting to extinguish mortgage— 
Part performance, applicability of. 

A document evidencing an agreement between a 
mortgagor and the mortgagee to vary the terms of a 
registered mortgage deed relating to the rate of in- 
terest payable under that deed which is, in effect, an 
agreement to rehnquish a portion of the mortgage 

debt exceeding Rs. 100, falls under S. 17 ( 1 ) (b) and 

cannot be received in evidence when not registered 
as evidence ol any transaction affecting the mortgag- 
ed P o°il ( 1 R ' Vo1 i8) 1931 Oudh 388 : 7 Luck 

16 : 8 O VV N 279 : 132 Ind Cas 66 (DR). 

__S. 17— Where the receipt makes no reference at 
all to the extinction of the mortgage, but being a 
receipt lor the last payment it may have had the 
ettect ot extinguishing the mortgage, it docs not 
require legislation unless it purports to extinguish 
the mortgage. A I_R (Vol 16) 1929 Lah 312 : 118 Ind 
Cas 533 : 10 Lah , 09 : 30 P L R 717 (DR). 


S. 17 — Receipt not purporting to extinguish the 

mortgage need not be registered. 

Where there is no question of any writing being 
admissible or inadmissible with reference to the 
provisions of Registration Act, if the writing itself 
does not purport to extinguish the mortgage bond, it 
would be admissible in evidence, and a plea of dis- 
charge based on the fact that the sum shown in the 
endorsement was taken in full discharge and the dis- 
charge was given to the obligors orally would stand 
on a different looting from the admission of a writ- 
ing evidencing the payment. 44 Bom 55, Diss. from; 
Case-law referred. A I R (Vol 16) 1929 Mad 794 : 30 
M L VV 293 (DR). 

S. 17 — Receipt not purporting to extinguish 

mortgage — Registration not necessary. 

When the mortgagee gives a written acknowleg- 
ment that the mortgage debt has been satisfied in 


full and that nothing further remains to be paid and 
goes on to say that he has returned the mortgage 
bond, the acknowledgment does purport to extinguish 
the mortgage and, therefore, such a receipt requires 
compulsory registration. AIR (Vol 13) 1926 All 693 : 
97 Ind Cas 162 : 48 All 705 : 24 A L J 839 (DR). 

S. 17 — Receipt not extinguishing charge on im* 

movable property is not compulsorily registrable. 
A 1 R (Vol 13) 1926 Mad 1167 : 98 Ind Cas 454 : 24 
M L VV 485. 

S. 17 — No registration necessary — Receipt. 

W here a mortgage was made and an entry was 
made in the mutation register at the request of the 
parties and afterwards a receipt for a certain sum 
was written which also embodied the conditions of 
the mortgage. 

Held, the receipt was not of itself a mortgage deed 
and its registration was not compulsory. All! (Vo) 
12) 1925 Lah 348 : 86 Ind Cas 101 : 7 L L J 34. 

S. 17 — Receipt for a payment of more than 

Rs. 1< 0 made in full discharge of a mortgage need 
not be registered if it does not expressly extinguish 
the mortgage. 

Per Srinivasa Aiyangar. J. — In the body of cl. (b) 
of S. 17 all instruments which purport, or operate 
to limit or extinguish certain rights, are included, 
but in the Exception 11 to the section the words ‘or 
operate’ are not repeated and the obvious conclusion 
to be drawn from this deliberate difference in the 
wording is that receipts granted for money may ex- 
tinguish the debt and may, therefore, operate to 
extinguish the security; but if they do not purport 
in terms to extinguish the security, they need not 
be registered. A I R (Vol 12) 1925 Mad 348 : 85 Ind 
Cas 433: 20 M L VV 931: 1925 M VV N 134: 48 M L J 
155 (DB). 

S. 17 — A receipt stating that the whole of the 

mortgage money has been paid off is not compul-. 
sorily registrable unless it recites that the mortgage 
is extinguished. AIR (Vol 11) 1924 Bom 447 : 80 Ind 
Cas 415 : 26 Bom L R 486 (DB). , 


S. 17— Where the receipt states that the defen- 
dant had paid Rs. 200 on account of the mortgage 
but it does not recite that this sum was all that was 
due under the mortgage and that the effect of the pay- 
ment was to extinguish the security, held, that the 
receipt was not compulsorily registrable. AIR (Vol 
11) 1924 Cal 379 : 72 Ind Cas 454 (DB). 

S. 17 — Receipt for payment of mortgage money- 

need not be registered though the payment is the 
last one. 


A receipt for a payment of any part of the sum due 
on a mortgage is not a document which either ope- 
rates or purports to extinguish the mortgage even if 
the payment is the last payment and the document 
recites that nothing furthe is due. The mortgage is 
extinguished by the payment, not by the document 
and the latter is merely evidence of the fact of the 
payment, which could be proved by oral evidence if 
no receipts had passed or by another documentary 
evidence that might be available. AIR (Vol 11) 1924 
Nag 111 : 76 Ind Cas 615 : 6 N L J 78. 

S. 17 — A receipt of a sum of money in full dis-< 

charge of mortgage-debt, the balance being excused, 
need not be registered for its admissibility in evi- 
dence. AT R (Vol 7) 1920 Mad 742 (2) : 60 Ind Cas 
255 : 43 Mad 803 : 12 M L VV 269 (DR). 

• S. 17 (2) (xi) _ Receipt of full payment — Mort- 

gage deed returned. 

A receipt stating that the amount due on the mort-* 
gage is received in full, and the mortgage deed is 
returned, does not on its face purport to extinguish 
the mortgage, and therefore, registration is not 
necessary, such a document being exempted under 
S. 17 (2) (xi). A I R (Vol 4) 1917 L B 166: 10 Bur L T 
35 : 35 Ind Cas 373 (DB). 
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S. 17 cl. (b) (xi) — Registrable documents 

Mortgage— Satistaction. 

Instruments acknowledging receipt of money paid 
in satisfaction of such a right as is referred to in 
Cl. (b) to-S. 17 and not acknowledging receipt of 
moneys paid as the consideration for the extinction 
of a such a right by a new act -or will are not com- 
pulsorily registrable. Similarly endorsements or re- 
ceipts acknowledging satisfaction of a mortgage by 
the payment of the whole of the mortgage money 
are not compulsorily rsgistrable under Cl. (n) of the 
section. Clause (n) indicates that an operative in- 
strument which not merely evidences the satisfaction 
of a mortgage but which is transaction annulling an 
interest by new act or will between the parties is com- 
pulsorily registrable. The distinction is as follows : — 
A payment made in discharge of an existing obli- 
gation as in paying off a mortgage-debt according to 
its tenor is a payment made in satisfaction of that 
obligation and is not technically “consideration” 
paid in order to obtain the extinction of that obliga- 
tion. In other words the extinction of an obligation 
when it is effected by the performance or satisfaction 
of the obligation according to its terms follows from 
the terms of that obligation and is not induced bv 
any new consideration. Neither Cl. (c) nor Cl. (n) 
of the section requires registration in respect of the 
mere satisfaction or performance of the pre-existing 
obligation. These clauses require registration only 
when money is paid as consideration for a novation or 
a new agreement by a fresh act of the parties the 
effect of which is to do away with the old obligation 
not by accepting performance thereof but on receiv- 
ing a sum paid for the benefit of the new agreement. 
(1907) 9 Bom L R 254 (257, 258) (DB). 


Where an endorsement does not, on its face, pur- 
port to extinguish the mortgage, it docs not require 
compulsory registration. '1 he return ol the m rtgage- 
deed by the mortgagee is not conclusive in such cases 
nor even of itscll anv indication that tin 


inor i 


is extinguished. Aid (Vol 19) 1932 Mad ML : 34 L \V 
921 : 13b lml Cas 317 (DB). 

S. 17 — Receipt passed by mortgagee in favour of 

mortgagor — Forint r agreeing to relinquish 1 1 is claim 
to interest due under mortgage — Interest more than 
Us. 100 — Agreement is not covered by S. 17 (2) (11). 

Held, that the agreement purported to limit or 
extinguish interest in immovable property within the 
meaning of S. 17 (1) (l>) and as such required to be 
compulsorily registered. AIR (Vol 17) 1930 Nag 13 : 
119 lnd Cas 690 (DB). 

• — -S. 17 — Discharge of a debt though resulting in 
extinguishment of mortgage need not be registered. 

There is a clear distinction between a discharge of 
a debt and the extinguishment of a mortgage, though 
one may be the result ot the other. Where tire 
mortgagee agrees to waive “after the litigation is 
over” the sum of Rs. 3,000 by way of principal and 
all the interest therein in consideration of mortgagor 
paying all expenses in connexion with certain litiga- 
tiou proceedings, the terms of the document amount 
only to a promise to release part of the mortgage 
debt in the event of the promisee performing his 
obligation and inasmuch as the interest in the mort- 
gaged property cannot be held to be affected until 
the promisee had fulfilled his part of the bargain, the 
document does not fall within S. 17 (1) (l>) or S. 17 
tl) (c) and does not require registration. AIR (Vol 17) 
1930 Rang 277 : 8 Rang 257 : 126 lnd Cas 218 (DB). 


(c) Receipt of money purporting to 
extinguish mortgage. 

S. 17 — A receipt reciting that the balance of the 

mortgage money had been paid to the mortgagee and 
possession had been restored to mortgagor must he 
registered. If it is not registered, it is not admissible 
in evidence. AIR (Vol 27) 1940 Lah 68. 

S. 17 (2) (xi) — Receipt reciting extinction of 

mortgage. N 

Where the mortgagor of a certain property subse- 
quently sells it and the mortgage is redeemed by the 
purchaser out of the money lei t with him, the receipt 
reciting the fact of the extinction of the mortgage is 
admissible in evidence on the ground that the trans- 
action is not between the original parties to the 
mortgage. Th4 purchaser can institute a suit to en- 
force the contract. He can also, in a suit by the 
mortgagee, raise the question by way of a defence. 
AIR (Vol 25) 1938 Lah 485 : 40 P L R 777 : 178 lnd 
Cas 168. 

S. 17 — Receipt for payment of money under 

mortgage Purporting to extinguish mortgage. 

A receipt for payment of money due under a mort- 
gage purporting to extinguish the mortgage re- 
quires registration. It is incorrect to say that unless 
there was a recital clearly expressed that a mortgage 
was extinguish^, a receipt for payment of money 
due on the mortgage extinguishing the mortgage is 
admissible in evidence, though the document was 
not registered. AIR (Vol 24) 1937 Cal 178 : 04 C L J 
10 : 106 lnd Cas 552 (DB). 

S. 17 (2) (xi)— Endorsement of payment on mort- 
gage-deed— Return of mortgage-deed — Discharge of 
mortgage by payment of smaller sum, proof of. 

The discharge of mortgage-debt by payment and 
receipt of a smaller amount than was due can be 
proved as a fact if it is separable from any oral 
agreement to vary the terms of the mortgage contract 
and can be proved without evidence of such an agree- 
ment. 


S. 17 — Promise to return the mortgage deed in 

the possession of co-mortgagee shows that the co- 
mortgagee accepting the money accepts the same in 
full satisfaction of the mortgage debt and the receipt 
embodying such acceptance nl money is inadmissible 
without registration. AIR (Vol 13) 1926 All 693 : 48 
All 705 : 24 A L J 839 : 97 lnd Cas 162 (DB). 

S. 17 — No registration necessary — Registration 

Act, S. 2 (xi) - Receipt. 

A receipt given for the payment made of a certain 
amount in full discharge of the mortgage does not 
require registration if it does not purport in express 
terms to extinguish the mortgage though its effect 
may be to extinguish the mortgage. 

Per Srinivasa Aiyangar f — In the body of Clause (b) 
of Section 17-all instruments which purport or operate 
to limit or extinguish certain rights, are included, 
but in the exception 11 to the section the words ‘or 
operate’, are not repeated and the obvious conclusion 
to be drawn from this deliberate difference in the 
wording is that receipts granted for money may 
extinguish the debt and may therefore operate to 
extinguish the security; but if they do not purport in 
terms to extinguish the security, they need not be 
registered. AIR (Vol 12) 1925 Mad 348 : 20 M L VV 
931 : 1925 M VV N 134 : 48 M L J 155 : 85 lnd Cas 
433 (DB). 

S. 17 — A sum of money more than Rs. 100 

written off in consideration of transfer of immovable 
property. 

Held, it made the document in question an instru- 
ment which acknowledges the receipt ol payment of 
consideration on account of the assignment or extinc- 
tion of a right, title or interest in immovable pro- 
perty of the value of more than Rs. 100 within the 
meaning of the words in S. 17 (1) and the non-regis- 
tration of this document made it inoperative in so 
far as it purported to affect those of the executants 
in respect of whom it was never registered. AIR 
(Vol 11) 1924 All 277 : 74 lnd Cas 721 (DB). 
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S.17 (2), (\i) —Mortgage— Agreement relinquish- 
ing a portion of principal and interest — Whether 
registration necessary. 

An agreement by which a mortgagee relinquishes 
a part of the principal and all interest present and 
future on the mortgage, is compulsorily registrable. 
Such an agreement cannot lie regarded as an acknow- 
ledgment of payment within the meaning of the 
exception in S. 17 (2), Cl. XI of the Act. 35 All 202 : 

11 A L J 253 : 19 Ind Cas 949 (DB). 

(cl) Oral release. 

Ss. 17 and 40 — Difference between agreement 

to release before purchase by stranger and after 
purchase. 

Where in a suit to enforce a mortgage, one of the 
defendants who had purchased a portion of the pro- 
perty pleaded th it in pursuance of an agreement by 
the mortgagee to release the portion purchased by 
him, he had paid a portion of the amount of the 
mortgage and produced an unregistered receipt 
which contained a recital of such release : 

Held, that there was nothing in law to prevent an 
oral release as between the mortgagee and an intend- 
ing purchaser being proved and the defendant was 
entitled to prove such release notwithstanding t he 
fact that the receipt was unregistered and inadmis- 
sible in evidence. AIR (Yol 22) 1935 Mad 113:40 L \V 
942: 08 M L j 91: 58 Mad 371: 153 Ind Cas 668 (DB). 

S. 17 — An oral agreement to receive a lesser 

amount than is actually due on a mortgage in full 
discharge of it, as also its actual discharge, cannot be 
proved under S. 92 (4) of the Evidence Act and S. 17 
(b) of the Registration. Act. AIR (Vol 14) 1927 Mad 
1111 : 52 M l.J 224 : 100 Ind Cas 54. 

S. 17 — Terms of mortgage orally settled — Report 

to patwari stating terms of mortgage — Payment to 
mortgagor before patwari — Receipt by mortgagor 
stating terms of mortgage does not require registra- 
tion, as the mortgage was completed before the 
receipt. AIR (Vol 13) 1926 Lah 220 : 8 L L J 73 : 27 
P L R 140 : 93 Ind Cas 359. 

(e) Endorsements of payments on mortgage deeds. 

S. 17 (2) (xi) — Endorsement on mortgage deed, 

whether receipt — Exemption in cl. (xi), if applies to 
such endorsement. 

An endorsement made on the mortgage-deed, 
though inadmissible in evidence to prove extinguish- 
ment of the mortgage, this ban would not prevent its 
being taken into evidence in proof of the payment of 
the money. A 1 R (Vol 29) 1942 Pat 315 : 23 P L T 
40 : 8 B 1\ 485 : 199 Ind Cas 30. 

S. 17 — Endorsement in mortgage deed stating 

endorser has ceased to have any right- Registration. 

A mortgage deed contained an endorsement as 
follows: “Received Rs. 1,200-0-0 paid by Seth 
Totaram Jawahar Lalji, the total being made up of 
Rs. 943-14-0 due on this mortgage deed in all and 
Rs. 250-2-0 on account of the mortgage debt of 
November 8, 1926. 1 have now ceased to have any 
right to field No. 172 under the mortgage deed 

Held, that so far as the endorsement^ purported to 
exth guish the mortgage of field No. 172, it required 
registration. AIR (Vol 24) 1937 Nag 402 : 1<4 Ind 
Cas 7. 

S. 17 (2) (xi) Mortgage — Endorsement purpor- 
ting to release some of the mortgaged properties — 
Innocent transferee of equity of redemption bights 

Where an endorsement by a mortgagee purports to 
release only some of the mortgaged properties, the 
mortgage is not extinguished and the endorsement 
falls within S. 17 (2), cl. (xi) and does not require 

An innocent transferee of a part of the equity of re- 
demption is entitled to urge on equitable grounds 
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that when he took the transfer, there was one indi- 
visible mortgage, and when after he acquired an 
interest in the equity of redemption, the integrity or 
the mortgage was broken by the mortgagee and the 
mortgagor behind his back, he is entitled to claim a 

partial redemption, the mortgagee himself being no 

longer competent to relv on the integrity of the 

mortgage. AIR (Vol 20) 1933 Cal 583:37 C W N 424: 
145 Ind Cas 657. 

Ss. 17 (1) (b) and 49— Sale — Evidence Act, S. 91 

Sale Repurchase — Endorsement on sale deed — 

Inadmissibility for want of registration. 

Defts. pleaded that plffs. had resold the land in 
suit to them and referred to a receipt for a considera- 
tion said to have been endorsed on the back oi t e 
original sale-deed. Held, that the receipt was not 
admissible in evidence and oral evidence could no 
be allowed to prove repurchase. 5 P L R 1919. 

S. 17 (2) (xi) and (L) (2). 

Endorsement of payment on mortgage documen 
is exempt under S. 17 (2) (xi) from registration and is 
admissible in evidence though not registered. A in 
(Vol 5) 1918 Mad 645:0 L W 44 : (1917) M W N 447. 
40 Ind Cas 893 (DB). 

S. 17(2) (xi)-Mortgage bond— Receipt showing 

simple interest charged — Admissibility — Evid 

Act, S. 92. , t, 

A receipt showing that only simple and noi 
compound interest is to be charged on a mortgage 
bond is admissible in evidence though the l? 0 ?” c .* 
tained a provision for payment of compound intere • 
The receipt operates as full acquittance for the mon y 
paid and does not require registration. AIR < 

1915 Cal 513 : 42 Cal 546 : 30 Ind Cas 804 (DB). 

S. 17 (2) (xi) — Mortgage— Endorsement. 

Transfer by mortgagee of bis right for Rs. or 
more by endorsement must he registered according 

S. 17, 102 P W R 1912 : 132 P L R 1912 : 16 Ind 

Cas 125. . . . , A 

S. 17 (2) (xi) -Endorsement on a registered deea. 

Under S. 17 an endorsement on a registered mort- 
gage deed merely acknowledging receipt of the mort- 
gage money is not compulsorily registrable as suen 
an endorsement is at most a memorandum containing 
a hint that redemption has been effected. It . 

contain a contract of redemption. 37 P W R 1911 • 
111 P L R 1911 : 10 Ind Cas 846. 

S. 17 (2) (xi)— T. P. Act (1882), S. 74 — Endorse- 
ments by puisne mortgagee. 

Endorsements on a mortgaged bond of payments 
made in satisfaction of mortgage by puisne mortgagee 
for his own protection are covered by S. 17 (2> (Xlj 
and are not compulsorily registrab'e. (1910) 37 Cal 
589 : 11 C L J 551 : 6 Ind Cas 159 (DB). 

Ss. 17. 49 — Document compulsorily registrable, 

registered by mistake in Book IV — Mistake not to 
affect parties — Document to he treated as properly 
registered — Endorsement releasing mortgaged P r0 " 
perty for a cash consideration. 

A release whereby a father relinquished his share 
in the immoveable and moveable property in favour 
of his son was presented for registration. The docu- 
ment contained no description of the property re- 
leased but it was capable of identification. brier 
lease was accepted by the Registrar and registere 
not in Book I but in Book IV, that is to say, not in 
the Book kept for registration of documents com 
pulsorily registrable under S. L7. 

Held, that the release must be considered as 
having been duly registered, since the error 
Registrar in registering the document in a . 
book should not be allowed to prejudice ‘ he parties^ 
At the back of a deed of conveyance an 
was made by the mortgagee that the prope . j hou 
ed by the conveyance was released in consideration 
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of the payment by the mortgagor of a sum of money. 
The endorsement was not registered. 

,'i Held, that in view of the provisions of S. 49 the 
endorsement was not admissible in evidence of either 
the redemption of the property or of the nature of 
the original transaction between the parties. (1909) 
11 Bom L U 1321 ; 34 B 202 (208) : 4 lnd Cas 588 
<DB). 

S. 17 cl. (b) — Mortgage — Release of part of 

mortgaged property on part payment of mortgage 
debt effected by endorsement on bond — Registra- 
tion. 
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S. 17 (3) —Unregistered partition deed— Maybe 

used to prove consent to adopt contained therein. 

Where tlu* Bahi entries with signatures ol the 
members related to a turnily partition ol immovable 
property worth more than Its. lot) and also related to 
a consent by a member for adoption of a son by the 
other. 

Held, that the entries would no douht he inadmis- 
sible in evidence lor the purpose of proving partition, 
but there was no object ion to their being received in 
evidence lor a collateral purpose, viz., lor showing 
the consent to adoption and that the consent was 


A portion of certain property, the subject of a 
mortgage, was purchased by a stranger to the bond 
who paid of a portion of the mortgage debt, and on 
the bond the fact of payment, together with the re- 
lease of a specified portion of the mortgaged property 
was endorsed. Held, that such an endorsement did 
not require registration. 1904 AWN 260 : 27 All 305 
(307) : 1 A L J 693 (DB). 

59. Sale certificate. 

S. 17 (2) (xii)-T. P. Act, S 54 — Sale by Official 

Receiver of property of insolvent. 

A de< d of transfer executed by an Official Receiver 
of the property of an insolvent which he has sold by 
public auction to the transferee is not exempt from 
registration under S. 17 (2) (xii). An Official Receiver 
is not a Civil Officer within the meaning of the said 
section. A 1 R (Vol 22) 1935 Mad 55 : 40 L W 747 : 
67 M L J 746 : 1934 M W N 1399 : 152 lnd Cas 988 
<DB). 

S. 17 (o) — Sale certificate of Collector after sale 

of surplus lands— T. P. Act, S. 54. 

Sale certificates issued by the Collector as regards 
surplus lauds acquired by Government under the 
Land Acquisition Act are in themselves sufficient to 
validate the transfer of title to the transferee without 
being registered. ,,(1908) 35 C 614 (617). 

60. Explanation. 


merely an assent to the proposed adoption and “not 
any authority to adopt ’ within the meaning of 8. 17 
(3). AIR (Voi 16) 1924 Lab 16: 111 lnd Cas 711. 


S. 17— If contained in a will, need not he re- 
gistered. 

Wh re a deed describe 1 a certain person is the heir 
of all the executants' moveable and immovable pro- 
perty, and empowered the wife ol the executant to 
adopt that person in the event of the executant not 
recovering Irom the illness from which lie was then 


suffering. 

Held, the deed was both a will and a document 
containing an authority to adopt and was not com- 
pulsorily registrable. AIR (Vol 14) 1927 Nag 369: 
105 lnd Cas 112. 


S. 17 — Construction of document— Not a will but 

authority to adopt, (1877 Act). 

A Hindu executed an unregistered document 

calling it a Will in favour of his wife to the effect: 

“1 have consented to your adopting a son at your 
pleasure and conducting the management of the 
estate in the best manner. 


Held, the document is not a Will, but only a 
power to adopt, and ns such ought to have been re- 
gistered under S 17 of the Indian Registration Act, 
1877. AIR (Vol 9' 1922 PC 162: 41 MLJ 648:26 
CWN 374: 24 Bom LB 600: 30 MLT 124: 4S IA 482: 
44 Mad 733: 14 MLW 398: 1921 MWN 713: 64 lnd 


S. 17 (2), Expl. — Agreement for sale containing 

recital of payment of earnest-money whether com- 
pulsorily registrable. 

In view of the Explanation to S. 17 (2) enacted by 
Act 11 of 1927. an agreement for sale of immovable 
property which does not amount to an actual sale is 
not compulsorily registrable even though the docu- 
ment contains a recital of the payment of earnest 
l money. 

The said Explanation is retrospective in operation 
and is applicable to documents executed before the 
enactment of -\ct II of 1927. AIR (Vol 18) 1931 Cal 
171: 34 CWN 881: 52 CLJ 158: 58 Cal 44 ): 129 lnd 
Cas 839 (DB). 

S. 17 (2) Expl. (as amended by Act II of 1927)— 

Effect of. 

The effect of the amendment is to restore the law 
relating to the admissibility of documents, effecting 
a contract for sale of immovable property and reci" 
ting payment of the purchase-money, as it was under- 
stood prior to the decision of the Privy Council 
(1930/ 124 lnd Cas 606 (1) (Mad). 

S. 17 — The words of the Explanation “or ever 

.) to have required registration” make it quite clear 
that Act II of 1927 does apply even to a document 
1 dated prior to 8th February 1927. AIR (Vol 15) 1928 
]\ Nag 216: 109 lnd Cas 421. 

i-j SUB-S. (3). 

61. Authority to adopt. 

j> S. 17— Deed of adoption. 

■i\ Adoption deeds are not compulsorily registrable as 
•j it is the adoption and not the deed that confers the 
* status of an adopted son or any interest in the pro- 
i)l perty of the adoptive father. AIR (Vol 18) 1931 Bom 
: p 105: 32 Bom LR 1385: 128 lnd Cas 901 (DB). 


Cas 458. 

S. 17 — Execution outside * British India — Regis- 
tration. 

Section 17 (3) of the Registration Act docs not apply 
to an authority to adopt, executed in a Native State, 
by a person domiciled in that State. S. 49 of the 
Registration Act does not render the documents 
inadmissible in evidence, for want of registration. 
AIR (Vol 7/ 1920 Mail 763: 43 Mad 288: 38 MLJ 
149: 59 lnd Cas 978 (DB). 

S. 17 — An authority to adopt contained in a will 

need not he registered, though the executant 1/e 
minor and the bequests invalid. AIR (Vol 7) 19°0 
Mad 237: 1920 MWN 684: 12 MLW 596: 60 lnd 
Cas 146 (DB). 

S. 17 (3) —Authority to adopt — Registration 

Compulsory. 

A deed authorising a Hindu widow to make an 
adoption is compulsorily registrable. AIR (Vol 7) 
1920 Nag 123: 55 lnd Cas 38 (DB). 

— — S. 17 (3)— Will— Authority to adopt— Destruc- 
tion. 

A mere authority to adopt though revokablc and 
taking effect on the death of the person conferring 
the authority, cannot he considered a will and re- 
quires to be registered under S. 17 (3). To make it a 
will the mere description of the document as a will 
is not sufficient and it is necessary that it should he 
a disposition of property in addition to the authority 
to adopt. The mere appointment of a manager or 
guardian to manage the estate during the minority 
of the boy adopted, is not a disposition of the pro- 
perty sufficient to satisfv the definition of a will. AIR 
(Vol 6) 1919 Mad 447: 25 MLT 204: (1919) MWN 52- 
9 LW 385: 49 lnd Cas 929 (DB). 
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S. 17 ( 8) — Adoption-dee! 


reserving 


life-interest 


to mother — Registration, it compulsory. 

A deed executed shortly alter an adoption by a 
widow by w hich a lile-interest in immovable pro- 
perty, worth more than Rs. 100 was created in 
favour of the widow, requires registration. AIR 
(Vol 1) 1014 Horn 47: 33 bom 227: 16 Bom LR 111: 
24 lnd Cas 716 (DB>- 

S. 17 (3)— Will — Authority to adopt— Registra- 
tion. 

A document is not a will simply because it is 
called a will. Where a document gives a widow a 
power to adopt, and provides that in case of dispute 
between her and the adopted son, the widow should 
take a life interest in the property, it is an authority 
to adopt requiring registration for its validity and 
not a testamentary disposition. (1013) MWN 199: 18 
lnd Cas 1006 (DB). 

S. 17— Documents compulsorily registrable —See 

(1903) 13 MLJ 283: 27 M 30 (32). 

S. 17 — Necessity for registration — Will -Invalid 

provisions — Power to adopt. 

Where a document purports to he a will giving 
power to adopt, the validity or invalidity of its pro- 
visions or the fact that such a will could not validly 
have been executed does not alter its nature and 
make its registration necessary. (1902) 4 Bom LR 
833 (885, 8S6). 

PARTICULAR TRANSACTIONS 
G2. Mortgage. 

(a) Test. 

(b) Documents requiring registration. 

(c) Documents not requiring registration. 

(d) Variation of. 

(e) Assignment of 

(f) By deposit of title deeds. 

(a) Test 

S. 17 The test is whether the document consti- 
tuted the bargain between the parties or was it 
merely the record of an already completed transac- 
tion? In the former case, the document would come 
within the purview of S. 17, but if it was merely the 
record of an already completed transaction, it would 
not be a document which would create, etc., right 
in the immovable property and would not require 
registration. For the purpose of considering whether 
a mortgage is to be taken as embodying a bargain 
between the mortgagor and the mortgagee or as 
merely evidencing a transaction which had already 
been completed before the memorandum was executed 
or delivered, not only the terms of the document 
must be looked to but also the attending circumstan- 
ces. AIR (Vol 25) 1933 Cal 823: 180 lnd Cas 8L3. 

S. 17— Interest of mortgagee in immovable pro- 
perty —Transfer of. 

A mortgage is a transfer of an interest in immov- 
able property, and the interest of a mortgagee in 
immovable property. Consequently, such an interest 
can only be transferred by registered deed. It makes 
no difference that the mortgage is one by deposit of 
title deeds. AIR (Vol 23) 1936 Rang 152: 14 Rang 
494: 163 lnd Cas 645 (DB). 

S. 17 — Covenant in mortgage. 

Mortgages as defined include the covenant to pay 
the money secured on the property w here such co- 
venant exists. Where a document is required to be 
registered, any ’portion of the document cannot be 
said to be not registered, for any P ur P°?e- AIR 
(Vol 15) 1923 Mad 1124: 5 5 MLJ 506: 1928 MWN 
873 : 28 M L W 624 : 114 lnd Cas 340 (DB). 

S 17 — No registration necessary — Mortgage. 

A document of mortgage which is not signed by 
either of the parties to it, is clearly not an instru- 
ment creating any right and S. 17 has no aPP^ca itjon. 
AIR (Vol 11) 1924 Lah 249: 73 lnd Cas 642 (DB). 


Ss. 17 (1) (b) and 49 — Mortgage— Redemption — . 

Proof of — Unregistered receipt inadmissible. 

No particular form of document is required to 
redeem a mortgage. An unregistered receipt cannot, 
in itself be used as evidence of redemption of a 
mortgage. AIR (Vol 6) 1919 All 94 : 54 lnd Cas 117. 

(b) Documents requiring registration. _ 

Ss. 17, 49 — Document constituting bargain bet- 


ween parties. 

Where, upon a mortgage by deposit of title-deeds, 
a document is drawn up constituting a bargain bet- 
ween the parties, the document is not admissible in 
evidence to prove the mortgage, unless it is register- 
ed under the Regis. Act and oral proof of the mort- 
gage is inadmissible. (1936) 163 lnd Cas 709 (DB). 

S. 17 (1) (b) and S. 49 — Letter relinquishing, 

mortgage debt. 

If the mortgagee states in writing that he foregoes 
the entire amount due in respect of the mortgage 
deed, the legal effect of such relinquishment is the 
extinguishment of his interest in the mortgage secu- 
rity, and the writing will be in admissible in evidence 
if it is not registered. AIR (Voi 20) 1933 Mad 432 *. 
1933 MWN 141 (2) : 37 LW 677 : 147 lnd Cas 464. 

S. 17 — Document remitting part of mortgage 

amount and agreeing to receive balance. 

A document which was described as a receipt men- 
tioned that a certain sum was remitted by the mort- 
gagee the executant, and that he agreed to receive 
Rs. 425 in satisfaction ol all claims. It then said that 
towards that amount he had received Rs. 100 and that 
after receiving the balance of Rs. 325, he would cre- 
dit the same on the said documents and hand them 
over to the mortgagor along with the title-deeds • 

Held, that the document, though it was described 
as receipt, came within the scope of cl. (b), S. 1 .7 anu 
required registration. A I R (Vol 18) 1931 Mad 601 • 
1931 MWN 261 : 135 lnd Cas 572. 

S. 17 — Registered sale-deed — Second deed show- 
ing first deed to be a mortgage — Registration of the 
second deed is necessary. . , 

Where a subsequent unregistered deed provided 
for redemption of property purported to have been 
sold under a former registered sale-deed of the same 
date and used the words “creditor,” “principal 
“redemption”, the second deed was held to require 
registration, inasmuch as it showed that the intention 
of the parties was that the transaction evidenced by 
the first deed was not what it purported to be, but a 
mortgage. AIR (Vol 10) 1923 Rang 52 : 11 LBR 450: 
1 Bur L J 223 : 72 lnd Cas 34. 

Ss. 17 (1) (b) and 49 — Sale— Registered sale-deed, 

contemporaneous unregistered agreement to re-con- 
vey —Admissibility of evidence. . 

Where properties are sold under registered sale-deeo 
and on the same day the vendee executes an unregis- 
tered document to reconvey the properties in favour ot 
their vendors, the unregistered agreement is a docu- 
ment affecting immovable property requiring registra- 
tion under S. 17 (1), Cl. (b) of the Registration Ac , 
and consequently is inadmissible under S. 49 for JP 
purpose of showing that the agreement along with t 
absolute conveyance constitutes a mortgage by co- 
ditional sale. A I R (Vol 6) 1919 Mad 711 : 26 M L i 
291 : 10 L W 1 : (1919) M W N 87 : 49 lnd Cas tJJ 

(DB). c . 

S. 17 (1) (b)— Mortgage — Conversion of simply 

into usufructuary mortgage — Mortgagee Put m Po - 
session — Registration necessary. . 

A subsequent unregistered but compulsorily ret 
trable mortgage in lieu of the previous mort k' 

being invalid thejmortgagee is entitled to sue up 

the original mortgage. A I R (Vol 1) 1914 All 5 d9 - 

12 ALJ 1133 : 27 lnd Cas 430. . 

S. 17 — Usufructuary mortgage below Ks. iuu 

No registration — Admissibility in evidence. 
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I executed a usufructuary mortgage-deed in favour 
of B, the value of which was below Us. 100. The 
deed was not registered. I did not put b, in posses- 
sion. On a suit for possession, and in the alternative 
for recovery of money, being brought by R : 

Held, that the document could be taken in evi- 
dence in order to show that money was borrowed 
and that the court could pass a simple money-decree 
although it could not pass a decree lor possession. 
(1910) 7 ALJ 71 : 5 lnd Cas 519 (DBh 

— — Ss. 17 (b) and 49 — Mortgage— Oral compromise 
— Evidence Act (1 of. 1872), S. 92. 

In the course of mutation proceedings on the basis 
of a registered mortgage when some of the parties to 
a mortgage deed objected and afterwards the objec- 
tion was withdrawn on account of an oral compromise, 
and mutation was ordered without reference to the 
oral compromise, it was held that the oral compromise 
could not be admitted in evidence without registra- 
tion as it altered the term of registered mortgage. 31 
All 13 : (1908) AWN 264 : 5 ALJ 717 : L lnd Cas 55S 
(FB). 

S. 17 — Mortgage entitling a person to redeem, 

compulsorily registrable: — See (L904) 27 M 348 (350). 

(c) Documents, not requiring registration. 

S. 17 (l) (b) — Document, held did not require 

registration. 

Where what a document contains is a mere list of 
documents deposited with the mortgagee when creat- 
ing an equitable mortgage regarding certain pro- 
perty, the mere fact that it is stated in the heading 
of tne list that the property was unencumbered will 
obviously not be sufficient to turn it into a document 
embodying the agreement between the parties. Such 
a document does not require registration. 

A document containing a contract of guarantee on 
behalf of certain persons that they would be liable to 
the mortgagee in case the mortgagor failed to pay his 
debt and which is not the main transaction of the 
mortgage but merely recites that the transaction of 
mortgage took place between the mortgagor and the 
mortgagee, is not registrable. AIR (Vol 27) 1940 Lah 
160 : 42 PLR 29 : 188 lnd Cas 833. 

S. 17— Mortgage of whole property— Subsequent 

recognition of absence of any interest created by 
original deed in particular portion of property — 
Document effecting change in rate of interest pay- 
able on mortgage. 

The disputes as to the amount of the morgage and 
the interest — Arbitration — Award — The amount fixed 
by the award was to be paid within six months; in 
case of default, the mortgagee was to realize the 
amount by the sale of ll/16th of the mortgaged 
property, i.c., mortgagor’s rights in the encumbered 
property. Award nut into Court — Objection that the 
award had limited the mortgage to 1 l/16th of the 
property instead of the whole property originally 
mortgaged and that further the rate of interest 
had been awarded not at the rate fixed in the deed 
but at annas 12 per cent, per mensem with annual 
rests and for both these reasons, the award needed 
registration : 

Held, that the award only recognised the fact that 
the mortgagee never had any interest in that 5-l6ths 
of the property for the simple reason that the mort- 
is gagor had also no interest in that property. There 
was no creation or extinction or limitation of any 
..■I right by the award and the award did not require 
J registration, 

I Held, also that a document effecting a change in 
the rate of interest payable on a mortgage was not a 
change in the mortgagee’s interest in land and did 
y not need registration. AIR (Vol 25) 1938 Lah 481 : 
40 PLR 291 : 180 lnd Cas 917. 


1903), S. 17— G2. Mortgage 

— S. 17— Sale of equity of redemption. 

M here the sale of the equity ol redemption is far 
less than Rs. 100, prima facie, the document do snot 
pass an interest in immovable property of the value 
of Rs. 100 or upwards, and does not, therelere. re- 
quire registration under S. 17 (l) (b \ I R (Vol 2 \) 
1936 Rom 175 : 3S Bom L R 205 : t 0 B 220 ; loj [,,d 
Cas 269 (DIO. 

S. 17 — Where the material part of a letter con- 
tained t he w rds, particulars of security, freehold 
laud and two houses known as ‘Rose Lodge’ and 
‘Dovecot’ on Budd Road” : 

Held, that the letter did not come within t lie defi- 
nition of “a d< cument requirii g r. gistr ation” and 
evidence could be led as to the scope of the security 
outside the letter. A 1 R (Vol 21) 193-1 Rang 51 : 148 
lnd Cas 721. 

S. 17 — Document containing promise to release 

part ol mortgage-debt — Requires no regRtiation. 

Where the document merely amounted to a pro- 
mise to release pirt of the mortgage debt in the 
event of the promisee performing his obligation and 
there was no provision that the mortgage deed should 
be returned for endorsement ol any kind and the 
mortgage interest was not referred to : 

Held, that it was not a receipt within cl. (xi) of 
sub-s. (2) of S. 17, nor would it fall within either 
cl. (b) or (c) of sub-s. (1) of the section and that it 
was admissible in evidence without registration. AIR 
(Vol 17) 1930 Rang 217 : 8 Rang 257 (DB). 

Ss. 17, 49 — T. P. Act, S. 59— List of documents 

delivered— Written evidence to prove mortgage, ad- 
missibility of. 

The manager of the defendant firm executed a 
promissory note to the plaintiff and on the same day, 
gave him a list of the title deeds of the properties 
which the manager had agreed (o give as security for 
the loan. The list contained the following intro- 
ductory words : ‘As agreed upon in person, l have 
delivered to you the undermentioned documents as 
security.’ In a suit to recover the amount, it was 
contended that the mortgage was not capable of legal 
proof as the memoranda was not registered : 

Held, (i) that the memorandum did not require 
registration as it was a mere list of the documents 
which had been delivered in pursuance of an agree- 
ment reached in person, and was not a document 
embodying the terms of any agreement : 

(ii) that even if it was a condition of the advance 
that the memorandum was to be given, the fact that 
the memorandum was prepared, signed and handed 
over to the mortgagee before the advance of the 
balance of the money to be secured by the deposit 
could not alter the nature and meaning of the 
document ; 

(iii) that the transaction could he proved by written 
as well as by oral evidence. AIR (Vol 18) 1931 P C 
36 : 1931 A L J 245 : 1931 M W N 349 : 8 O W N 
666 : 60 M L J 506 : 33 L W 501 : 54 Mad 257 : 35 
C W N 494 : 53 C L J 396 : 33 Bom L R 878 : 58 1 A 
68 : 131 lnd Cas 328. 

S. 17— Solenama evidencing discharge of mort- 
gage-debt — Registration. 

There is nothing in law to exclude oral evidence of 
the discharge or release of a mortgage-deed when 
the plea is that the payment was made partly by 
payment of money and partly by release of the debt. 
AIR (Vol 18) 1931 Cal 667 : 58 Cal 532 : 133 lnd Cas 
701 (DB). 

S. 17 — Mortgage of crops need not be registered. 

Under S. 3 of the T. P. Act growing crops are not 
immovable property and therefore a mortgage of such 
crops needs no registration. A mortgage of crops 
not in existence amounts to a mere agreement to 
hypothecate the further crops when they come into 
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existence. Such an agreement is valid. As soon as 
the crops grow the hypothecation became complete 
and attaches to the crops and creates an tquitnble 
interest in the mortgagee. Such a charge could be 
enforced against all subsequent transferees with 
notice but would be of no av iil against a transferee 
without notice. 8 ) hid Cas 410 : 6 L R A Civ 564 : 
AIR (Vol 13) 1026 All 164. 


S. 17 — Mortgage:! property sold to pay off mort- 
gage — \ entice paying t lie amount to mortgagee and 
endorsement made on mortgage deed about payment 
and release of property but no signature aftived — 
Further receipt of payment with one anna stamp 
anil stating the property to he released from the 
mortgagee. 

Held, that the language of the receipt showed that 
the item must have been released from the mortgage 
before t lie date of the receipt, that it did not purport 
to extinguish or release an interest in immovable pro- 
perty and that therefore it did not require registra- 
tion and was admissible in evidence to prove the 
factum of payment bv the vendee. 112 Ind Cas 559 : 
1928 M W N 537 : AIR (Vol 15) 1928 Mad 1050 (DR). 

S. 17 — Occupancy rights — Mortgage of — Cannot 

be registered — Lffect of registration. 

There is no power in a Registration Officer to 
register a deed purporting to transfer by mortgage 
occupancy rights which cannot be mortgaged, hut if 
as a fact the document is registered, in law it is to lie 
regarded as not registered at all. In such a case 
even if the deed include some transferable property 
besides the occupancy rights, its registration is illegal 
and must be ignored wholesale. 81 Ind Cas 126 : 20 
N L R 162 : AIR (Vol 12) 1925 Nag 125. 

S. 17 — Agreement to transfer equity of redemp- 
tion — Registration not necessary. 

Survey Nos. 76 and 394 were mortgaged with A in 
1906 and in 1908 it was agreed that No. 394 should 
he taken back by mortgagor free from mortgage and 
No. 76 to be given to mortgagee in lieu of mortgage 
money. The deed in respect of that ran thus : — 

“You (the mortgagee) have agreed to effect the 
resale of that at my convenience by a regular regis- 
tered deed. Survey No. 76 from out of the properties 
involved in that mortgage by way of sale has been 
given this day to you in lieu of the debt of your shop 
and has been given into your possession this day.” 

Held, Marten, J. (Fawcett, J., dissenting) that the 
document did not amount to an actual transfer of 
the equity of redemption, but only amounted to an 
agreement to transfer ; and therefore was admissible 
in evidence without registration. 75 Ind Cas 118: 
47 Bom 621 : 25 Bom L R 3S1 : AIR (Vol 10) 1923 
Bom 473 (DB). 

S- 17 — Mortgage deed or memo in an account 

book — Document not signed is not registrable. 

A document was found not in the account book of 
the mortgagees but in the account book of the mort- 
gagors. It recited the names of the parties, the 
amount of the charge, the period of the mortgage 
and the names of certain witnesses. It was not 
signed by anybody. 

Held, that it was merely a memorandum and not 
a deed of mortgage and therefore not compulsorily 
registrable. 

Before a document can be treated as such for pur- 
pose of registration, or in fact, for almost any pur- 
pose, it must he executed, and, as defined in section 2 
(12) ol the Stamp Act. “Executed” means “signed”. 
71 Ind Cas 739 : 5 L L J 75 : AIR (Vol 10) 1923 Lah 
242. 

S. 17 — Sale-deed and agreement to reconvey not 

constituting mortgage — Agreement need not be 
registered. 


The terms of the agreement under which plaintiff 
claimed a re-conveyance were as follows : — “I* 
Kyaw Zan, have this day, the 14th of August 1919, 
bought for Rs. 200 from Maung Paung and Ma E Bya 
by registered deed in the names of myself and my 
wife, their house and site, and I hereby agree that if 
the said Maung Paung and Ma E Bya shall within 
two years pay to me the said principal with interest 
at the rate of Rs. 2 percent per mensem. I will 
reconvey to them by registered deed the said house 
and site, and if 1 fail to do so, I will pay them 
whatever damages they suffer and the costs of any 
litigation which may result.” 

Held, that the agreement on which plaintiff relied 
did not constitute, along with the sale-deed, a mort- 
gage, and therefore did not require registration. 82 
Ind Cas 606 : 2 Bur L J 89 : AIR (Vol 10) 1923 Rang 
242. 


S. 17 (1) (b)— Recital of mortgage — Chaupatta — 

Registration. 

An entry in a Chaupatta account book as to the 
detail of money due on a mortgage effected orally 
does not create the mortgage and is not compulsorily 
registrable. 57 Ind Cas 58 : AIR (Vol 7) 1920 Lah 
121. 

(d) Variation of 

Ss. 17 and 49 — Registered mortgage — Agreement 

to reduce interest — Registration — Necessity — In* 
terest under the document reduced by the U. P* 
Agriculturists’ Relief Act. 

Though the interest payable on a loan under a 
registered mortgage is reduced by virtue of the pro- 
visions of the U. P. Agri. Rel. Act, an agreement to 
further reduce the interest under the mortgage re- 
quires registration and can he received in evidence 
only if it is registered. 22 Luck 503 : 1947 OWN 
416 : AIR (Vol 35) 1948 Oudh 152 : 1947 OA(CC) 
297 : 1947 A W R (C C) 297 (DB). 

S. 17 — An agreement simply to withdraw from a 

suit to have mortgage, already in existence, set aside 
does not require registration under S. 17. 112 Ind 
Cas 695 : AIR (Vol 15) 1928 Lah 792. 

S. 17 — To pay for improvements. 

An agreement to pay “at the time of redemption’* 
all sums expended by the mortgagee on the repair or 
improvement of the mortgaged property neither 
creates nor declares any right to and those sums to 
the price ol redemption. That right is created and 
declared by S. 63 of the Transfer of Property Act- 
4 he assent of which that section speaks may be oral 
or even tacit. 68 Ind Cas 382 : AIR (Vol 9) 1922 Nag 
262. 

S. 17 — Agreement between first and second 

mortgagee. 

Where first and second mortgagee agree that they 
would share equally the money realised, the bond is 
admissible to prove the agreement though it is not 
registered. 43 Mad 660 : (1920) M W N 368 : 18 ALJ 
726 : 39 M L J 37 : 12 L W 143 : 24 C W N 1053 : 
56 Ind Cas 642 : AIR (Vol 7) 1920 P C 33. 

Ss. 17 (1) (b) and 49 — Registered usufructuary 

mortgage — Subsequent writing providing for varia- 
tion of term— Not admissible. 

An unregistered document purporting to affect ot 
vary the mode in which the rents and profits ot 
the property usufructuarily mortgaged are to bo 
appropriated under the terms of a registered mort- 
gage, is inadmissible in evidence. (1913) 35 All 
48 : 40 I A 31: 17 C W N 233 : 13 M L T 182 : (1913) 
M W N 131 : 17 C L J 312 : 15 Bom L R 432 : 2o 
M L J 91 : 17 Ind Cas 737 (PC). 

(e) Assignment of 

S. 17— Mortgage of immovable property can only 

be assigned by a registered deed of assignment an 
not by the document which merely purports to recit 
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a previous partition. AIR (Yol 28) 1941 Rang 122: 
195 Ind Cas 221 (DR). 

— S. 17 (l) (b) Enhancement of interest. 

A deed altering the terms ot interest payable on 
mortgage does not fall within S. 17 (l) (b) of the 
Registration Act, and is admissible in evidence with- 
out registration. 50 Ind Cas 647: AIR (Vol 6) 1919 
Lah 212. 


or 


S. 17- Mortgage decree for Rs. 100 
— Sale by unregistered deed — Validity. 

A mortgage electee for Rs. 100 or more is assignable 
without registration (1907) 12 CWN 623 (t 27) (DR). 

(f) By deposit of title deeds. 

(i) Transaction constituting the mortgage— Test 

for registration. 

(ii) Record of an already completed transaction. 

(iii) Mere bargain not creating mortgage. 

(iv) Contemporaneous agreement. 

(i) Transaction constituting the mortgage — 

Test for registration 

S. 17 — Equitable mortgage — Memorandum deli- 
vered along with deposit ot title deeds as security 
for loan — Admissibility in evidence without registra- 
tion. See 1950 S C J 361. 

S. 17— It is in each case a question of fact, as to 

whether the writing itself constitutes the bargain 
between the parties or whether the mortgage had 
been completed by the deposit of title-deeds and the 
advance ol money on such deposit and the writing is 
merely evidence of an already completed transaction. 
In ‘the former case, the writing falls under S. 17, 
Registration Act, and if unregistered is inadmissible. 
In the latter case, there is no bar to its being received 
in evidence. AIR (Vol 27) 1940 Lah 285 : 42 P L R 
307 : 190 Ind Cas 463 (DB). 

-S. 17-Letter signed and delivered to mortgagee 

at time of depositing title deeds, by way of security 
for loan. 

S borrowing money on deposit of title deed? — 
Deposit accompanied with a letter statiug that S 
could take back the letter alone under the title 
deeds, on payment of money. In a subsequent mort- 
gage, the said letter was described not only as 
collateral security letter but as security for the loan : 

Held, that the letter constituted the bargain bet- 
ween the parties and operated to declare t lie rights 
of the mortgagee in the property. Consequently, the 
memorandum fell within S. 17 and ought to have 
been registered and that the equitable mortgage 
could not be proved. AIR (Vol 25) 1938 Mad 547 . 
181 Ind Cas 922 Reversed. AIR (Vol 27) 1940 Mad 
671 : 51 L W 2L3 : 1940 M W N 122 : 1940-1 MLJ 
561 : 193 Ind Cas 152 (DR). 

Ss. 17, 49 — Document evidencing equitable 

mortgage — Registration. 

For the purpose o{ creating an equitable mortgage# 
all that is necessary is a loan coupled with a deposit 
of title-deeds relating to the property to be mort- 
gaged with the intention of creating a charge on the 
property. No writing is needed for the creation of 
such a mortgage; but if the parties choose to put 
their agreement with respect to the transaction in 
writing, that document will exclude all other evi- 
dence of the transaction. AIR (Vol 24) 1937 Lah 135: 
39 P L R 253 : 164 Ind Cas 63 (DB). 

S. 17 — Memorandum signed by moitgagor in 

relation to equitable mortgage. 

A memorandum signed by the mortgagor in rcla- 
tion to a mortgage by deposit of documents ot title 
may be a document which the Registration Act re- 
quires to be registered, even though it does not 
embody all the particulars of the transaction hut 
registration is not so required . unless the memo- 
randum, on its face, embodies such terms, and is 
signed and delivered at such time and place and in 
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such circumstances, as to lead legitimately to the 
conclusion that so bar as the deposit is contvi ned it 
constitutes the agreement between the p.uti. s : 

Held, on facts that the document did not eondilute 
tlie bargain between the parties but was . videnc«- ol 
past transactions and did not require re -ms( r . , i 
AIR (Vol 2 i) 1937 Lah 135 : 39 1’ L R 253 V b 4 h! i 
Cas 63 (DR). 


upwards - — S. 17— Memorandum relating to deposit of title 


deeds— Registration. 

It cannot be said that no memorandum relating to 
a deposit ol title deeds cun be within S. 17 unless it 
embodies all the particulars of the transaction of 
which the deposit hums part, but no such memoran- 
dum can be v ithin the section unless, on its face* it 
embodies such terms and is signed and dt liv ered'at 
such time and place and in suelt circumstances as to 
lead legitimately to the conclusion that, so f.,r as the 
deposit is concerned, it constitutes the agreement, 
between the parties. Consequently, wheie in the 
application to renew a promissory note, the applicant 
states the loan required, the security he is prepared 
to offer and expresses his w illingness to accept the 
conditions printed in the form and the actual loan is 
made many days afterwards, the latter cannot be said 
to elfect any charge on the property, and as such, 
docs not require registration. AIR (Vol 22) 1935 Lah 
821 : 160 Ind Cas 773 (DB). 

S. 1/ — T. P. Act, S. o9 Memorandum of deposit 
of title-deeds— When requires registration— Tests. 

An equitable mortgage can be created by the 
deposit of title-deeds without any writing whatsoever 
but where the title-deeds are handed over accom- 
panied by a bargain, the terms of the bargain must 
prevail, and where the bargain is reduced to writing, 
it alone must determine the scope and extent of the 
security. 

The real test is not the exact moment at which the 
documents arc handed over, but the purpose lor 
which they are handed over, and if they are handed 
over merely for purposes of inspection and not for 
the completion of the contract, then the terms ol auv 
subsequent document recording the terms of t|/e 
contract must be regarded as the contract it elf AIR 
(Vol 20) 1933 Pesh 35 : 14L Ind Cas 54 L (DU). ' 

•S. 17— Memorandum relating to deposit of title- 


deeds. 

A memorandum relating to deposit of title-deeds 
comes within the orbit of S. 17 if it embodies all the 
particulars of the transaction of which the deposit 
forms part and, on its face, embodies such terms and 
is signed and delivered at such time and place and 
in such circumstances as to lead legitimately to the 
conclusion that so far as the deposit is concerned it 
constitutes the agreement between the parties. ’ 

A deed assigning rents which are to accrue in 
future is compulsorily registrable. AIR (Vol 19) 193? 
Cal 356 : 54 C L J 328 : 36 CWN 193 : 59 C 586 - 
137 Ind Cas 500 (DB). 

_S. 17— Memorandum — Necessity of registration 
— Construction of deed. 

Where a memorandum given to a Bank relating to 
an equitable mortgage ran as follows: 

“Having placed in your hands the securities as ner 
list mentioned on the reverse as security for such 
sum or sums of moneyas noware or hereafter may 
be advanced to me by the said Bank on hills, promts 
sory note or by way of overdrafts or in any other wav 
whatsoever, I hereby agree that in default of payment 
on demand of a I or any such sum or sums of monev 
you sh til be at liberty to Sell etc.’’ : 

Held, that it constituted the agreement and needed 
registration (1932) 138 In:! Cas 247 (Lah) (DB). 

8. 17— Equitable mortgage-Lettcr referri. g to 

memorandum of agreement _ Necessity for reuis- 
tration. ^ 
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A letter written by the mortgagor the next clay 
aft' r an agreement to deposit the title-deeds had 
been concluded ran as follows: “I am sending you 
the title-deeds with the intention cf depositing the 
same with you as per the memorandum of yesterday 
executed by me” and then referred to the schedules 
annexed to the letter. 

Held, the two documents must be read together 
and so read, they embodied the terms of the transac- 
tion, and not having been registered, the mortgage 
was not valid. AIR (Voll8) 1931 Mad 124:32 
M L W 666 (DB). 

S. 17 — Agreement to deposit and memorandum 

of deposit of title deeds together require registration. 

The defendant having executed a promissory note 
for a sum of money entered into a written agreement 
by which it was agreed that he should deposit title 
deeds relating to immovable pioperties by way of 
equitable mortgage to secure the repayment of the 
amount under the promissory note. On the next day 
after the agreement the defendant deposited with 
the plaintiff title deeds in pursuance of the agree- 
ment and a letter was passed evidencing the same 

Meld, that the memorandum of agreement and the 
subsequent letter must be read together and that 
they must he registered because they constituted the 
bargain between the p irties. AIR (Vol 18) 1931 Mad 
124 : 1930 M W N 865 (DB). 

S. 17— Equitable mortgage. 

A mortgage by deposit of title deeds can be in- 
ferred from the mere fact of such a deposit accom- 
panying a loan, and no agreement whether in writing 
or by word of mouth is necessary for the purpose. 
But, if the parties choose to reduce their bargain to 
writing the question will arise : ‘‘Does the writing 
constitute the bargain between the parties or was it 
merely the record of an already completed transac- 
tion ? The answer to this question must necessarily 
depend upon the facts of each case. 

The fact that a memorandum evidencing an “equi- 
table” mortgage is contemporaneous with the deposit 
of title deeds does not per se render the memoran- 
dum inadmissible in evidence for want of registra- 
tion. To be inadmissible in evidence the memoran- 
dum must in itself purport to create a mortgage of 
immovable property and not be a mere record of an 
‘already completed transaction. 

A mere list of documents showing that the docu- 
ments included therein had been deposited by way 
of security or an entry on a voucher (prepared in 
ordinary course of business), though written on the 
same day when the deposit is made, cannot be consi- 
dered to embody the terms of the mortgage transac- 
tion and hence inadmissible in evidence for want of 
registration. AIR (Vol 17) 1930 Lah 920 (DB). 

S. 17 — Letter depositing title-deeds, if not regis- 
tered, is inoperative as an equitable mortgage.* 

If title-deeds remain with mortgagee a later oral 
agreement between mortgagor and mortgagee to 
treat them as security is sufficient to create a valid 
equitable mortgage. AIR (Vol 15) 1928 Mad 919: 109 
Ind Gas 170 (DB). 

S. 17 Agreement to deposit, and letter of de- 
posit of title deeds— Both must be registered. 

Where the first agreement was an agreement to 
deposit the title-deeds and the second, a letter sent 
the next day, was the actual deposit in accordance 
with the terms of the agreement. 

Held, that both the agreements have to be taken 
together and that taken together the contract pur- 
ports to create a charge upon immovable property 
under S. 17 (1) (b) and requires registration: 31 M L T 
347 Not foil. AIR (Vol 13) 1926 Mad 1183: 24 MLW 
659 : 1920 M W N 804 : 98 Ind Cas 872. 
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S. 17 — Deposit of title deeds by way of mort- 
gage — Memo embodying the contract — Registra- 
tion is necessary to create a valid charge. 

If the memorandum is of such a nature that it 
could be treated as the contract for the mortgage 
which the parties considered to be the only reposi- 
tory and appropriate evidence of their agreement, it 
would be the instrument by which the equitable 
mortgage was created, and would come within 
section 17. 

Although it is a well established rule of equity 
that a deposit of a document of title without more, 
without writing or without word of mouth, will 
create in equity a charge upon the property referred 
to, that general rule will not apply when von have a 
deposit accompanied by an actual written charge. In 
that case you must refer to the terms of the written 
document, and any implication that must he raised 
supposing that there was no document is put out of 
the case and reduced to silence by the documents by 
which alone you must be governed. AIR (Vol 10) 
1923 P C 50 : 44 M L J 602 : 50 1 A 77 : 32 M L T 
184 : 2 Bur L J 25 • 25 Bom L R 582 : 1 Rang 66 • 50 
Cal 338 : 38 C L J 41 : 18 M L W 446 : 23 C VV N 1: 
1923 M W N 762 : 71 Ind Cas 650. 

S. 17 — Complete without the subsequent letter. 

Defendants owed certain debt to the plaintiff-bank 
and the bank wanted security in addition to a pro- 
missory note. The defendants executed a pro-note for 
a sum of Rs. 8,000 and at the same time handed over 
a number of title-deeds. Subsequently, they deliver- 
ed a letter to the plaintiff as follows: 

“We, under this writing, deposit with you as secu- 
rity 12 deeds relating to property of the value of 
Rs. 8,537 mentioned in the list in lieu of a pronote 
for Rs. 8,000 in respect of which a separate pro-note 
has been executed to-day.” 

Held, that the equitable mortgage was complete 
without the letter and hence it did not require regis- 
tration. AIR (Vol 8) 1921 Lah 253 : 3 L L J 373 : 67 
Ind Cas 421 tDB). 

— — S. 17 (1) (b) — Equitable mortgage, deposit of 
title deeds by letter not registered. 

Deposit of title deeds by unregistered letter fol- 
lowed by advance of money does not create a valid 
equitable mortgage. AIR (Vol 7) 1920 Cal 312 : 24 
C VV N 599 : 31 C L J 375 : 57 Ind Cas 686 (DB). 

S. 17 (1) (b) — Equitable mortgage — Transfer of— 

Registration if necessary. 

A transfer of a mortgage by deposit of title deeds 
does not require registration. AIR (Vol 1) 1914 Mad 
353 : 15 M L T 198: 23 Ind Cas 129. 

(ii) Record of an already completed transaction. 

— — Ss. 17 and 49 — Equitable mortgage — Deposit of 
title deeds— Letter recording transaction and setting 

out list of documents — Admissibility Oral evidence 

— Admissibility— Evidence Act Ss. 91 anti 92. 

Where an equitable mortgage by deposit of title 
deeds is created and the title deeds are set out in a 
letter passed by the mortgagor the same day at the 
same time, if the letter on the face of it merely records 
the transaction which has taken place between the 
parties and creates evidence of the circumstances in 
which the title 'deeds were deposited, and contains 
no provision which can be described as an operative 
provision, it is merely a memorandum regarding the 
fact of the deposit of the documents ana it cannot 
exclude oral evidence of the mortgage agreement. 
Nor is the letter bad for want of registration. AIR 
(Vol 35) 1948 Pat 251 : 26 Pat 260 (DB). 

S. 17 — Memorandum not operative instrument. 

Where a memorandum signed by the mortgagor is 
not the operative instrument and does not contain 
the conditions of the transaction, but is merely a 
record of the title deeds that have been deposited a 
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collateral security for the amount verbally agreed to 
be advanced, the memorandum does not require re- 
gistration. AIR (Vol 28) 1941 Lah 224:43 P L R 177: 
195 lad Cas 343 (DR). 

— Ss. 17, 49— Equitable mortgage— Money advanc- 
ed on deposit of title deeds — Mortgagor subsequently 
executed memorandum in favour ol inortg igee evi- 
dencing equitable mortgage and containing terms of 
bargain between parties — Mortgagee, held could not 
establish his claim in default of registration. A l R 
(Vol 25) 1938 Cal 303 : I L R (1937) 2 Cal 586 : 175 
Ind Cas 578 (DB). 

S. 17 — Memorandum evidencing equitable 

mortgage — Registration. 

A memorandum which is a part of the transaction 
evidencing an equitable mortgage by deposit of title 
deeds is only th«- record of a completed transaction 
and does not constitute a bargain as to the deposit of 
title deeds and the memorandum as such does not 
require registration. A I R (Vol 23) 1936 Cal 125 : 61 
<3 L J 473 : 161 Ind Cas 512 (DB). 

S. 17 — Mortgage by deposit of title-deeds — 

Letter restating terms of verbal agreement and fact 
of deposit. 

Where the defendant borrows, in pursuance of a 
verbal agreement to create charge on certain immov- 
able property, some money on a promissory note and 
deposits the title-deeds of such property, the letter 
in which the terms of the agreement are re-stated 
and the fact of the deposit of title deeds is recorded, 
does not constitute the bargain and does not require 
registration under S. 17. (1936) 164 Ind Cas 197 : 62 
Cal 998 (DB). 

S. 17 — It it was the intention of the parties that 

the memorandum of the transaction should con- 
stitute the contract of equitable'mortgage between 
them, then the memorandum must be registered, but 
if it was merely the record of an already completed 
transaction the contract of mortgage can be establish- 
ed independently of the memo andum and it is not 
rendered invalid by non-registration of the memo- 
randum. AIR (Vol 22) 1935 Rang 333 : 158 Ind Cas 
845 (DB). . c , 

Ss. 17. 49 — Memorandum of deposit of title 

deeds, registration. 

A memorandum relating to a mortgage by deposit 
of title-deeds ran as follows : “1'his is to place on 
record that l have borrowed the sum ol Rs. 15,000 
(fifteen thousand) only from you to day at an interest 
of 12 per cent, per annum an 4 executed a pro-note in 
your favour and l have kept the under-mentioned 
documents of title as security for the said debt. I 
further assure you that the properties of which the 
title-deeds are kept herewith are free from encum- 
brances”. The memorandum and the pro- note were 
written on the same sheet of paper. The title deeds 
were handed over some days beforehand and the 
memorandum was written after the money had been 

advanced : , , , 

Held, that the memorandum was only a record ot a 
completed transaction and did not require registra- 
tion. A I R (Vol 19) 1932 Cal 589 : 36 C W N 420 : 
59 Cal 78 L : L40 Ind Cas 602 (DB). 

• S. 17— Equitable mortgage. 

A letter regarding a mortgag * in effect confirming 
an equitable mortgage already created does not 
require to be stamped and registered and is admis- 
sible in evidence though not registered. AIR (Vol 19) 
1932 Sind 73 : 28 Sind L R 29 : 139 Ind Cas 95. 

■ S 17 (I) (b)— Equitable mortgage— Registration 
is necessaty when the document purports to create 

the mortgage. . , , . . r 

A mortgage by deposit of title deeds can be interr- 
ed from the mere fact of such a deposit accompany- 
ing a loan, and no agreement whether in writing or 
by word of mouth is necessary for the purpose* But* 

i3F.Y.D./D.F. 24 


738 

if the parties choose to reduce their bargain to 
writing, the question will arise: “Den s l he writing 
constitute the bargain between the parties or was it 
merely the record of an already completed transac- 
tion?” The answer to this question must necessarily 
depend upon the facts of each case. The fact that a 
memorandum evidencing an “equitable” mortgage is 
contemporaneous with the deposit of title deeds does 
not per se render the memorandum inadmissible in 
evidence for want of registration. To be admissible 
in evidence the memorandum must in itself purport 
to create a mortgage of immovable property an 1 not 
be a mere record of an already completed transac- 
tion. A mere list of documents showing that the 
documents included therein had been deposited by 
way of security or an entry on a voucher (prepared 
in ordinary course of l>usine-<s) though written on the 
same day when the deposit is made, cannot be con 
sidered to embody the terms ol the mortgage tr msac- 
tion and hence inadmissible in evidence lor want of 
registration. A I R (Vol 17) 1930 Lah 920 (DB). 

S. 17 — A memo written subsequent to the crea- 
tion of an equitable mortgage need not be registered. 

Where the equitable mortgage was completed by 
handing over of documents with intent to create 
thereby an equitable mortgage to secure repayment of 
the sum of money lent on a previous promissory-note, 
subsequent taking of a memorandum does not create 
a mortgage which was already in existence and so 
does not require registration. AIR (Vol 13) 1926 Rang 
10 : 91 Ind Cas 663 : 3 Rang 443 (DB). 

S. 17 — A letter which records a previously com- 
pleted transaction ot mortgage by deposit of title 
deeds does not require registration. A 1 R (Vol 12) 
1925 Cal 973 : 29 C W N 784 : 88 Ind Cas 866 (DB). 

S. 17 — In a mortgage by deposit of title-deeds, 

where the intention of the depositor is clear apart 
from the letter recording the deposit and the purpose 
for which it is made, the letter need not be regis- 
tered. A I R (Vol 8) 1921 Lah 274 : 3 L L J 44 : 59 
Ind Cas 578. 

S. 17 < I) (b)— Equitable mortgage— Memorandum 

— Registration. 

A document merely reciting that certain documents 
are handed over to an equitable mortgagee, is a me- 
morandum and is not a mortgage and is not com- 
pulsorily reg strable. A I 11 (Vol 5) 1918 L B 52 : 45 
Ind Cas 918 (DB). 

S. 17— A document purporting to contain an ad- 
mission merely of a mortgage transaction between 
the parties as distinguished from the mortgage itself, 
which in this case had already been created by the 
deposit ol title deeds, did not require registration 
under S. 17. (1905) 10 C W N 276 : 4 C L J 102 : 33 
C 410 (420) (DB). 

(iii) Mere bargain not creating mortgage. 

S. 17— A letter written by the defendant to the 

plaintiff Bank asking for a loan offering a title-deed as 
security but not sending the title-deed along with it 
does not constitute a mortgage by deposit of title 
deeds and is not compulsorily registr dale. AIR 
(Vol 23) 1936 Lah 65 : 162 Ind Cas 523 (DB). 

S. 17 (l) (b) — Equitable mortgage of right to get 

lease — Letter intimating deposit — Lease executed 
subsequent to letter — Registration of letter, neces- 
sity for. 

The plaintiffs carried on banking business in Cal- 
cutta. S and Sous who* were carrying on business in 
Calcutta owed mouev to the plaintiffs and as sureties 
for S and Sons, the defendants created an equitable 
mortgage on their own immovable property in favour 
of the olaintiffs by means of a letter, dated May, 
1922, addressed to them stating that they had in- 
structed their solicitors to hand over the title-deeds 
‘‘to be held by you as a security against ddvandes yoit 
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may make to S and Sons, Calcutta.” At the date o£ 
this letter, the only interest the defendants had in 
the property was a right to get a lease of that pro- 
perty executed in their favour and that lease was, in 
tact, executed in February, 1923. The question was 
if the letter of May 1922 needed registration : 

Held, (Per Beaumont C. J., Mirza J. dissenting.) 
that the letter could only operate as a contract 
imposing upon the defendants an obligation to create 
a mortgage when they acquired the property to be 
mortgaged, and was not, therefore, compulsorily re- 
gistrable. AIR (Yol 18) 1931 Bom 337 : 33 Bom L R 
709 : 55 Bom 677 : 134 Ind Cus 545 (DB). 

(iv) Contemporaneous agreement. 

S. 17 — Contemporaneous agreement in writing 

Tests. 

Where the parties professing to create a mortgage 
by deposit of title deeds contemporaneously enter 
into a contractual agreement in writing which is 
made an integral part of the transaction and is itself 
an operative instrument and not merely evidential, 
the document must be registered. In such a case’ 
there will not be two separate and distinct and valid 
mortgages, the equitable mortgage first and the legal 
mortgage afterwards. The transaction is one, and in 
competition between an equitable and legal mortgage, 
the legal mortgage will prevail and will require 
registration. It does not much matter whether the 
document was made before or after the equitable 
mortgage. A few minutes, a few hours, a few days 
either way cannot be conclusive, though the circum- 
stances under which the memorandum was made 
are to be considered and may assist in the final deci- 
sion as to whether the document did, and was 
intended to, constitute the bargain between the 
parties. Each case must be decided on its particular 
facts. AIR (Vol 30) 1943 Sind 30: ILR (1942) Kar 
479: 208 Ind Cas 184 (DB). 

S. 17 — Equitable mortgage — Memorandum exe- 
cuted by mortgagor on same day on which title 
deeds were deposited. 

A mortgagor obtained from a bank a loan by way 
of over-draft and as security, executed a promissory 
note on the same date and further deposited witn 
them title deeds of certain immovable property as 
security by way of equitable mortgage. On the same 
day, mortgagor executed a memorandum. 

Held, that the memorandum must be taken as ex- 
ecuted contemporaneously with the deposit of title 
deeds. It was not a contractual agreement in writing, 
an integral part'of the transaction, and an operative in- 
strument. It was, therefore, not a document compul- 
sorily registrable. It was a mere memorandum 
relating to the deposit of title deeds and there was 
a valid equitable mortgage on the property in ques- 
tion. AIR (Vol 27) 1940 Sind 204: 191 Ind Cas 861. 

S. 17 — Where the parties professing to create a 

mortgage by deposit of title-deeds contemporaneously 
enter into a contractual agreement in writing, which 
is made an integral part oi the transaction and is itself 
an operative instrument and not merely evidential, 
such a document must be registered under S. 17, 
Regis. Act. AIR (Vol 26) 1939 P C 167: 5 BR 747: 43 
CWN 806: 50 LW 33: 1939 OWN 570: 20 PLT 574: 
70CLJ 163: (1939)2 MLJ 522: ILR (1939) 2 Cal 
243: 66 IA 184: 1939 ALJ 869: 41 Bom LR 1144: 
1939 MWN 1160: ILR (1939) Kar (PC) 287 Sup: 1939 
AWR 181: 181 Ind Cas 935. 

S. 17 (1) (b)— Reconveyance. 

Mortgage deed in form of sale-deed and contem- 
poraneous agreement to reconvey — Transaction 
amounts to mortgage and agreement to reconvey and 
is compulsorily registrable — If not registered, it is 
inadmissible in evidence. AIR (Vol 17) 1930 Bom 79: 
31 Bom LR 1200: 54 Bom 30* 


S. 17 — Memorandum of document though coiW 

temporaneous with deposit of title deeds is not com- 
pulsorily registrable if.it does not itself create the 
mortgage, but evidences a transaction already com- 
pleted. AIR (Vol 15) 1928 Sind 17: 22 SLR 222: 105 
Ind Cas 765. 

63. Sale. 

— - — S. 17— Unregistered letter — Whether can be 
given in evidence to prove the sale to be fictitious. 

An unregistered letter can be given in evidence to 
show that a sale deed is purely fictitious transaction. 
Such a letter does not purport or operate to extin- 
guish the sale. In order that a sale may be extin- 
guished, it must first exist. AIR ( Vol 32) 1945 Nag 
102: 1945 NLJ 89: ILR (1945) Nag 510. 

Ss. 17, 49 — Where a document creates an inte- 
rest in immovable property worth more than Rs. 100, 
it is compulsorily registrable under S. 17, otherwise 
it cannot affect the property under S. 49. AIR (Vol 
25) 1938 PC 20: 1938 AWR 19: 65 IA 45: 32 SLR 
276: 18 PL 1 1001: 4 BR 198 (2): 1938 'ALJ 72: 47 
LW 3: 1938 OWN 158: 1938 RD 214: 17 Pat 69: 
1938 MWN 145: (1918) 1 MLJ 209: 40 Bom LR 292: 
60 CLJ 485: 42 CWN 593: 172 Ind Cas 443. 

S. 17 (2) — Compromise, if a family settlement. 

N adopting plaintiff’s father— Deed of gift by N-— 
Life estate in favour of widow — On her death, abso- 
lute estate in favour of plaintiff’s father — Title suit 
after death of N between plaintiff’s father and defen- 
dant’s father — Compromise — Property not subject 
matter of suit mentioned to be given to present 
defendants — Widow surrendering in favour of plain- 
tiff’s father — Defendants getting their names muta- 
ted — Plaintiff’s suit for declaration of title and 
possession. 

Held that the agreement was admissible in evi- 
dence as merely an agreement to convey and it 
could have been a basis for a suit for specific perfor- 
mance, had the defendants taken the appropriate 
remedy in time. 

Held, also that the agreement was not a family 
arrangement declaring existing rights and that the 
defendants could get no relief on the basis of that 
agreement unless they chose to enforce the agree- 
ment according to law and that the widow’s death 
during the action was immaterial. AIR (Vol 23) 
1930 Pat 300: 17 PLT 104: 2 BR 481: 162 Ind Cas 
787 (DB). 

S. 17 — A sale deed and a contemporaneous 

agreement to reconvey constitute single transaction 
which amounts to a mortgage and such documents 
are compulsorily registrable. AIR (Vol 21) 1934 Lah 
453: 35 PLR 337: 147 Ind Cas 1191. 

S. 17 (1) (b) — Sale. 

Sale of mortgagee’s interest must be registered. 
13 All. 89, 15 All 134 and A. I. R. 1924 All. 790 
Expl. and not Foil. AIR (Vol 16) 1929 All 161: 51 
All 494: 1929 ALJ 279: 119 Ind Cas 241 (DB). 

S. 17 — Several un-registered sale-deeds each fol 

less than Rs. 100 conveying land worth more than 
Rs. 100 — Sale-deeds are valid. AIR tVol 16) 192d 
Pat 620: 10 PLT 449 (DB). 

S. 17— -Sale-deed of property worth less than 

Rs. 100, if in writing, must be registered. AIR (Vol 
15) 1928 Mad 540: 28 MLW 234: 111 Ind Cas 
677 (DB). 

S. 17 — A contract of sale of immovable property 

though it contains a recital of payment of a part of 
purchase money of more than Rs. 100 to the propo- 
sed vendee, does not require registration. AIR (Vol 
14) 1927 All 287: 49 All 806: 25 ALJ 513: 103 Ind 
Cas 417 iFB). 

S. 17 — No registration necessary— -Sale— Righ® 

to turn of worship— Sale of* 
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A turn ol worship is not an interest in immovable 
property and therefore a sale thereof does not require 
legislation. AIR (Vol 14) 1927 Pat 7: 6 Pat 245: 
1926 PHCC 349: 97 lnd Cas 332 (DB). 

— ■ S. 17 — Agreement to re-convey which purports 
to limit the purchaser’s interest in the immovable 
property conveyed under the sale deed requires re- 
gistration and if unregistered it cannot be made the 
foundation of a suit for specilic performance. AIR 
(Vol 13) 1926 Bom 131: 27 Bom LR 1465: 92 lnd 
Cas 527 (DB). 

S. 17 — An oral sale along with a receipt for a 

part of the consideration money of the sale along 
with the old sale-deed with an endorsement on the 
back of it does not together form a sale-deed, and 
consequently registration is not necessary. AIR (Vol 
12) 1925 Lah 123: 6 LLJ 408: 85 lnd Cas 293 (DB). 

S. 17 — The sale of a final decree for sale of 

mortgaged property passed under O. 34, R. 5 is not 
compulsorily registrable. AIR (Vol 12) 1925 Oudh 
899 : 12 O L J 109 : 2 O W N 70 : 28 O C 3S2 : 86 
lnd Cas 591. 

S. 17 — Contract of sale of immovable property 

requires registration. AIR (Vol 11) 1924 Mad 271: 
46MLJ 528: 46 Mad 919: 18 MLVV 953: 33 MLT 
53: 1924 MVVN 14: 76 lnd Cas 886 (FB). 

— — S. 17— Sale-deed — Deed giving rights to vendor 
contrary to sale, executed simultaneously — Must be 

registered. 

If a document of sale is executed, and then at the 
6ame time or almost at the same time another docu- 
ment is taken from the purchaser, which gives rights 
to the vendor, contrary to the rights parted with in 
the sale-deed, then the second is a document which 
requires registration, because its effect is really to 
change the sale-deed into a mortgage, and such a 
transaction must be effected in the case of property 
of over Rs. 99 by a registered document. AIR (V«l 8) 
1921 Bom 442: 23 Bom LR 1066: 64 lnd Cas 294 (DB). 

Ss. 17 (1) (b) and 49(c)— Sale-deed— Property 

less than Rs. 100. 

An unregistered deed of sale of lands for less than 
Rs. 100 though not operative under S. 54 ofT.P. 
Act, where delivery nas not been made to the 
vendee, is admissible to prove the contract of sale. 
The rule is unaffected by the provision in S. 49 (c), 
Regn. Act, which relates only to documents compul- 
sorily registrable under S. 17 of the Act. AIR (Vol 4) 
1917 Mad 951: (1916; 2 MWN 136: 34 lnd Cas 
921. (DB). t t . . 

S. 17 (1) (b)— Sale — Unregistered sale deed — 

Admission of sale by vendor — Evidence — Mutation 
proceedings admissible to prove but not the sale- 
deed. 

T, one of four brothers sold to one of them B ms 
whole holding by an unregistered deed. The Revenue 
authorities found that the sale was in favour of all 
the three brothers of T, and accordingly effected 
mutation of that holding in the name of his three 
brothers in equal shares. B took possession of nearly 
the whole of the land, R, a third brother, got a 
decree for his third share on the strength of the 
mutation and unregistered sale deed admitted in 
evidence. Held, that an unregistered deed of sale of 
immovable property worth Rs. 100 or more cannot 
be admitted in evidence to affect the interest of a 
third person who was no party of the deed though 
the seller himself admits the sale. AIR (Vol 3) 1916 
Lah 88: 78 PLR 1917: 110 PWR 1916: 36 lnd Cas 374. 

_ . s. 17 (1) (b) —Sale— Sale for less than Rs. 100. 

A sale-deed of immovable property which is sub- 
ject to a mortgage is not compulsorily registrable if 
the consideration excluding the mortgage money is 

less than Rs. 100. 9 PWR 1912: 135 PLR 1912: 13 
lnd Cas 852. 


64. Lease 

S. 17 — Immovable property. 

Government s right to levy toll under Bombay 
Tolls on Roads and Bridges Act is not a benefit aris- 
ing out ol or incident ol ownership of road under 
Bombay Land Revenue Code and is, therelore, not 
immovable property. Consequently, the writing 
which purports on the face of it to l>e an assignment 
or extinguishment of the right of the lessee ol the 
tolls would not be compulsorily registrable under 

S. 17 (1) (b). AIR (Vol z7 ) 1940 Bom 369 : 42 Born 
L R 750 : 1LR (1941) Bom 71 : 191 lnd Cas 806 (DB). 

S. 17 — A deed of lease of an occupancy holding 

is not a document required by S. 17 of the Registra- 
tion Act to be registered, and is not affected by the 
provisions of S. 49 of that Act because of C. P. 
Tenancy Act (1920) S 12 (4). 93 lnd Cas 633 : AIR 
(Vol 13) 1926 Nag 335. 

S. 17 — Lease deed — Lease granting mokarari 

interest for indefinite period at fixed rent must be 
registered if effected in the form of a sanad. 

A lease of immovable property granting mokarari 
interest for an indefinite period at a fixed rent need 
not be in writing. It may be effected by oral agree- 
ment in which case no question of registration arises, 
and the lease may be proved in the same way, as 
any other verbal agreement, and even documentary 
evidence *may be admissible in support of the oral 
agreement, but if the lease or grant is in the form of 
a document (as in this case by a Sanad) then the 
only evidence admissible in proof of the terms of the 
document is the document itself and unless it is 
registered even the document itself cannot be ad- 
mitted in evidence as proof of any transaction 
affecting the property. 79 lnd Cas 26 : 3 Pat 349 : 
1924 P H C C 185 : 5 P L T 541 : AIR (Vol 11) 1924 
Pat 641 (DB). 

S. 17 — Lease for less than a year under S. 107, 

T. P. Act— Section 17 does not apply. 

The provisions ol S. 107, Transfer of Property Act 
which say that a written instrument, in order to have 
the effect of a lease for less than a year, must be 
registered cannot be taken to have been inserted in 
S. 17 of the Registration* Act. So such a lease is not 
a document required by S. 17 to be registered and 
Ss. 49, 59 can have no application to the case. 59 lnd 
Cas 350 : 44 Mad 55 : AIR (Vol 8) 1921 Mad 337 
(FB). 

S. 17 — Document collateral to a permanent lease 

of immoveable property — Necessity for registration 
— Evidence Act, J>. 92. 

An agreement to pay Rs. 500 a month to a lessor 
in consideration of receiving from him a permanent 
lease of portions of his zemindari, which agreement 
was come to before, but reduced to writing after, 
the execution of the lease was held to be not affected 
by S. 92 of the Evidence Act, and not to require 
registration either under the Registration Act, S. 17, 
or the Transfer of Property Act, S. 107, where it was 
not inconsistent with the lease. Its provisions 
formed no part of the holding under the lease, and 
it was not rent or recoverable as rent but a mere 
personal obligation collateral to the lease. (1902) 6 
C W N 865- : *12 M L J 479 : 4 Bom L R 839 : 25 M 
603 (611) : 29 1 A 138 (P C). 

S. 17 (1) (b)— Trusts — Lease by trustee. 

In a suit for specific performance of a contract its 
terms can be proved even from the unregistered 
Amalnamah and by oral evidence. The registration 
of an Amalnamah is optional when from its condition 
the parties’ intention of executing a properly regis- 
tered document to perfect lessee’s title, is clear. A 
Court in decreeing specific performance must ascertain 
beforehand whether the contract is enforceable 
specifically and does not involve any breach of trust* 
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The equity Courts would refuse specific performance 
of a lease entered into by a trustee lessor of a trust 
prooertv beyond his authority. (1912) L6 Lnd Cas 390 
(DB) (Cal). ' 

65. Gifts 

S. 17 — Part performance — Possession given be- 
fore execution of deed -Deed unregistered — It gift 
complete. 

The donor, for services rendered to him during his 
illness by the donee, transferred possession of certain 
property to the donee as a gilt. Subsequently he 
exec ted a deed of gift which however remained 
unregistered as the donor died in the meantime. 

Held, that the single fact that actual transfer of 
possession had taken place before the document 
would not make the gilt complete in law, or the 
document the less a deed of gilt. The services during 
the illness were not the consideration of the deed, 
but merel> the motive. The deed, therefore, fell 
not under S. 9 but under S. 122 and a registered 
document was necessary. 109 lnd Cas 1-19 : 30 Bom 
L R 451 : AIR tVol 15) 1928 Bom 250 (DB). 

Ss. 17 (1) (a> and 49 — Recital of gift in petition 

for mutation — Gift unregistered Admissibility to 
prove character of donee’s p issession as owner. 

A petition by the donors lecitii.g a gift of a mittah 
village and praying for the mutation of names in 
favour of the donee, though inadmissible in evidence 
to prove title by gift, may be yet idtnissible to prove 
the character of the donee’s possession of the mittah 
as absolute owner. 46 1 \ 285 : (1919) VI W N 724 : 
10 L W 679 : 24 CWN 146 : 33 M L f 313 : 18 ALJ 
274 : 53 lnd Cas 901 : AIR (Vol 6) 1919 P C 44. 

S. 17 — Sale — Gift — Transfer of Property — Consi- 
deration in of services rendered or to be rendered : 
See 12 Bom L R 9 (12) : 34 Bom 2S7. 

60. Exchange 

S. 17 — Oral exchange of immovable Property — 

Entry in putwari’s register — Need for registration. 

As between the parties an exchange of immovable 
property was oral. No document of exchange was 
written. The oral exchange was reported to the 
patwari who embodied it in an entry of the 
Rozanamcha-i-Waqaati. and then entered the muta- 
tions on the strength of that entry. 

Held, that the entries made by the patwari in the 
Roznarncha-i-Waqaati and the register of mutations 
were his acts in the discharge of his duties, and the 
documents which were prepared by him in the ordi- 
nary course of his duties did not require registration. 
AIR (Vol 34) 1947 Pe-h 27. 

S. 17 (2) (vi)— ComProm se for exchange — Regis- 
tration necessary. 

Compromise to exchange bonds filed in Court is 
merely an agreement to exchange which is to 
be effectuated by the decree of the Court and 
therefore it is admissible in evidence in oth< r pro- 
ceedings without registration. (1916) 1 M W N 276 : 
34 lnd Cas 446 : AIR (Vol 4) 1917 Mad 624 (DB). 

S. 17 (l) lb) — Family arrangement — Hindu Law 

Reversioner - Unregistered deed of exchange of 
immovable property worth m »re than Rs 100 by 
sonless father — Decree on admission of his widow — 
Right of reversioners. " 

Where there is an unregistered deed of exchange 
of immovable property w- rth more thin Rs. 1 '0. it 
is inadmissible in evidence for want of registration 
and a decree obtained thereon on the admission of 
the widow can be challenged by the reversioners. 
176 P L R 1914 : 74 P W R 1914 : 24 lnd Cas 894 : 
AIR (Vol 1) 1914 Lah 108. 

S. 17 (1) (b) — Exchange. 

A deed of exchange relating to immovable property 
of the value of Rs. 100 or more is compulsorily regis- 
trable. 145 P W R 1909 : 4 lnd Cas 1004. 


67. Charge. 

S. 17 — In the Punjab, a report made to a sub- 
ordinate land revenue officer under the statutory 
provision relating to changes in the land revenue 
records does not operate to create a title for the pur- 
poses of S L7, Registration Act, L908. AIR (Vol 25) 
1938 Lah 760 : 49 PLR 682 : 180 lnd Cas 138. 

S. 17 — Letter of request to Bank to advance 

money to bearer on security sent along with it — Bank 
advancing much less than requested : 

Held, letter did not require registration as it did 
not create any charge. AIR (Vol 24) 1937 Lah 135 : 
39 PLR 253 : 164 lnd Cas 63 (DB). 

S. 17 — Decree, whether to be registered. 

Under S. 17 (2) (vi). Registration Act, the docu- 
ment which created charge namely, the decree was 
not require to he registered. 1937 ALJ 1090. 

S. 17 — A deed of further charge, when the money 

secured is less than Rs. 100, is not compulsorily regis- t 
trable. (1936) 159 lnd Cas 612 : 1935 OWN 1199. 

S. 17 — Where the charge amounts to a mortgage 

and is not registered, the mortgage is of no effect 
under S'. 17 (b) and 49. The holder of a decree on 
such a charge is not a secured cr« ditor. AIR (Vol 21) 
1934 All 444 : 148 lnd Cas 417 (DB). 

S. 17 — Document transferring vendor’s lien. 

A document which creates a charge which is given 
to the seller in S. 55 (4) (b), T. P. Act, requires re- 
gistration and any other instrument which assigns 
the rights under that document also requires regis- 
tration under S. 17 (1) (b) of the Registration Act. 
AIR (Vol 21) 1934 Mad 615 : 40 L W 481 : 1934 M 
WN 1194 152 lnd Cas 375 (DB). 

S. 17 — Assignment of vendor’s lien over proper- 
ty worth over Rs. 100, whether compulsorily registr- 
able. 

The unpaid vendor’s lien under the Transfer of 
Property Act is an interest in immovable property 
and when document assign*.' such an interest in im- 
movable property of the value of over Its. LOO, it is 
compulsorily registrable under the Registration Act 
and when unregistered, it is invalid and unenforce- 
able against the property. AIR (Vol 20) 1933 Mad 
181 : 142 lnd Cas 739. 

S. 17 — Registrability — Bo»'d creating further 

charge or mortgage on mortgaged property. 

Per Full Bench. — Where property mortgaged is 
transferable, non-registration of a bond creating a 
valid pledge of same security by way of charge or 
mortgage is not material to the mortgagor’s liability 
under the bond. AIR (Vol 17) 1930 All 136: 1930 
ALJ 156 : 124 lnd Cas 731 (FB). 

S. 17 (l)(h) — Loan on security of such unregis- 
tered debenture — Enforceability of charge. 

A mere charge on immoveable property is within 
S. 17, cl. (b) of the Registration Act. Where a Bank 
advanced money to another bank on the security of 
a debenture which created a charge on its entire 
assets but it appeared that the debenture Was un- 
registered, held, that the leading batik was not 
entitled to a charge on the borrowing bank’s assets 
bee mse the debenture did not contain a description 
of the borrowing bank’s properties and was not 
registered. Effect of floating charge discussed with 
reference to Ss. 17 and 49 of the Registration Act. 
AIR (Vol 17) 1930 Cal 536 : 57 Cal 328 : 34 C W N 
605 (DB). 

S. 17— Floating charge. , 

Queere, whether a floating charge created by 
comnanv is compulsorily registrable. ATR (Vol 1 / 
1930 Cal 536 : 57 Cal 328 : 34 CWN 605 (DB). 

S. 17 - Security furnished for granting stay of 

decree - Creates only a charge and need not oe 
registered. 
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A, a firm filed a suit against B, another firm hut the 
Court, m Novemlier 1918, ordered stay of the suit, 
pending an appeal to Privy Council in a connected 
suit subject to a security. B deposited the sale deeds 
of his properties and the following document was 
executed “i . . . proprietor ol B — stand security to t he 
extent of . . . (mortgaging the properties specified 
below) and covenant that B duly act — and it B fails 
hereiu then any amount so payable shall be realized 
from the properties hereby mortgaged, title deeds 
whereof are deposited by way ot equitable inort- 
gaie. ...” On 24th May 1920, B borrowed certain 
amount from C by depositing the sanad of the 
properties which were subject of above security. On 
28th January 1922, A, by virtue of the decree obtain- 
ed in 1920, sold the properties of B. In 1920 C filed 
the present suit and contended that the executed 
document was a mortgage and being unregistered 
was inadmissible in evidence. 

Held, that the document was not a mortgage with- 
in the meaning of Registration Act, S. 17 (b), and did 
not require registration, hut it created a valid charge 
which subsisted over the properties on 24th May 1920 
when B borrowed money lrom C. AIR fVol 17) 1930 
Sind 159 : 121 Ind Cas S78. 

S. 17 — Unregistered document to pay a certain 

commission in perpetuity to lender — Property of 
the factory also liable for loan — Charge is created 
as well as interest in land requiring registration 
within S. 17. , . 

Defendants borrowed a loan from the plaintiff for 
starting a factory and an unregistered agreement was 
entered into which gave the right to the plaintiff to 
obtaiu a commission of two and a half per cent on 
the gross income of the factory in perpetuity, lhere 
were also provisions binding the defendants not to 
remove the factory hut to get any future partners to 
enter into a similar agreement and that in certain 
events the properties ol the factory would he liable 
for certain moneys an l that in certain other conting- 
encies the lender would be at liberty to recover a 
certain amount from the machinery of the factory or 
from the borrowers. A promissory-note also was 
passed in favour of the plaintiff which formed a part 
of the same transaction. . , 

Held, that the agreement amounted to an 
charge oil ihe property within the meaning ot b 1UU 
of the T. P. Acl . Also it purported to create an 
interest in land within the meaning ol S. 17 of the 
Indian Registration Act, and as such it would prima 
facie require registration and as it w as never regis- 
tered it could not be relied on. 1 he same result 
follows if it amounted to an equitable charge vvi'hin 
the meaning of S. 100 of the T. P. Act. AIR °* l^y 
1926 Bom 495 : 28 Bom L R 939 : 9S Ind Cas 690 

(DB). 

S. 17— Of charge. , 

The assignment of the charge not being a transfer 
of property need not be made by a registered instru- 
ment. AIR (Vol 13) 1926 Mad 903 : 51 MLJ 9o : 1926 
MWN 569 : 95 Ind Cas 447. 

S. 17 — Charge may be created orally, although, 

if it is in writing, the document must he registered. 
AIR (V.ol 13) 1920 Nag 262 : 9 NLJ 130 : 92 ind Cas 
25. 

S. 17— No registration necessary— Charge — Pro- 
mise to pay money but no charge. 

A deed w hich contains a promise for the payment 
of money and in which different avenues as to the 
sources of money are indicated in the agreement, but 
which creates no charge on any f jn>mov«able property 
does not require registration. AIR (Vol 1-) 192o Oudh 
536 : 12 OLJ 510 : 2 OWN 503 : 89 Ind Cas 573 

S 17 — At the foot of a hundi a note w-as added 

in the following words—' 1 Hamari Delhi wa Ludhiana 
ki jaidad is qarze ki zinmewor hogi;’* held these 


words do not create a charge, and that even if they 
do, the document is not admissible m evidence lor 
want ol registration. AIR (Vol 10) 1923 Lah 652 : 
75 Ind Cas 441. 

6S. Partition. 

(a) What is partition deed — Construction — Test 
for registiation Effect- 

(b) Documents containing agreement to. 

(c) Documents effecting. 

(d) Documents maintaining a partition already 
effected. 

(t) Partition lists. 

(a) What is partition deed— Construction — 

Tests lor registration— Effect. 

Ss. 17 and 49 — Partiti n effected before pan- 

chav atdar after passing of pieliminary decree for 
partition— Document nut registered — Obiection by 
some of the parties relying on that document to pas- 
sing of liuul decice — Admissibility o- document in 
evidence — Application lor recording compromise — 
It can he treated as suit for specific performance 
contemplated by the proviso to S. 49, Registration 
Act— Court holding the document inadmissible and 
appointing commissioner to divide the properties — 
Order if appealable. 

hi a suit lor partition and possession of her share 
filed by the widow ot a Mahomcdan against the other 
heirs a preliminary decree was passed on 25th Sep- 
tember, 1944 On 22nd April, 1946, the first defendant 
tiled an application lor the passing ol the final decree, 
'i hat application was opposed by the plaintiff and 
the other defendants mainly on the ground that sub- 
sequent to the preliminary decree the parties to the 
suit divided all the properties m the presence ol pan- 
chayatdars and took possession ol the properties that 
fell to their shares. Though no separate petitions 
were filed lor recording the arrangement, the coun- 
ter-affidavits ol the [laintill and second defendant 
requested the Court to pass suitable orders. As the 
document relied on was not registered the Subordi- 
nate Judge held that it was not admissible in 
evidence and therefore the adjustment pleaded could 
not be considered. lie appointed a commissioner to 
divide the properties. In an appeal against that order: 

Held, (i) 1 hough no appeal lay against an order 
appointing a commissioner to divide the properties, 
the at peal can be sustained on the basis that the 
order of the lower Court was one refusing to record 
a compromise Though there was no separate peti- 
tion under O. 23, R. 3 of the C. P. Code, in the cir- 
cumstances ol the case the relief claimed by t lie 
plaintiff and the second defendant in their count- r- 
allidavits may reasonably be treated as one made 
under O. 23, R. 3 and the order ol the Subordinate 
Judge must be deemed to he one passed undt r O. 43, 
R. I (m) of the C. P. Code. If so, an appeal will cer- 
tainly lie against the said order. 

(ii) As the document in question created an interest 
in immovable property, the mere fact that a provi- 
sion was inserted enabling the parties to get a proper 
partition deed written up on stamp paper and get 
the same registered does not take away the docu- 
ment from the mischief of Ss. 17 and 49 ol the Re- 
gistration Act. 

The document in question (partition koor-chit) 
should have been register* d under S. 17 of the Regis- 
tration Act and not having been registered it cannot 
affect immovable property nor can it be used in 

evidence. , 

(iii) Whether the parties who effected a partition 
by executing an unregistered partition deed do not 
file a compromise petition or do not agree in regard 
to the factum or the terms of the compromise the 
Court necessarily cannot pass a compromise decree 
unless the lactum of compromise and the terms 
therefor are proved to the satisfaction of the Court. 
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Where such terms could only be proved by producing 
a document affecting rights in immoveable property, 
the provisions ot Ss- 17 and 49 of the Registration 
Act should be complied with. 

(iv/ Unless the document in question comes under 
one or other of the categories of cases mentioned in 
the proviso to S. 49 of the Registration Act, the main 
section must apply. An application for recording a 
compromise cannot conceivably be treated as a suit 
for specific performance under Chapter 11 ol the Spe- 
cific Relief Act and therefore the document cannot 
be used as evidence of the contract. 

(v) Where a party seeks to rely upon the partition 
deed to prove that the parties agreed to divide the 
properties between themselves, there is no indepen- 
dent transaction collateral to the main purpose of the 
document, viz., dividing the property and it cannot 
Sa fd that the document will be admissible for a 
collateral purpose. A I R (Vol 37) 1950 Mad 433 : 63 
LW 304 : (1950) 1 MLJ 151 (DB). 


— Ss. 17 and 49 — Partition quora — Registration - 

Necessity. 

Where a document is nothing but a partition quora 

*ujvti ere ^ P ur P° r ts to describe the lots assigned to 
the dine rent parties, it cannot be said to be an instru- 
ment whose registration is compulsory under S. 17 of 
the Registration Act. It is not a partition deed but 

a J m a emo - of the lots that m ‘ght fall to the share 
ot the different parties. It is not necessary to stamp 
or register such a document. Further, it would be 

?q?» IS !wd }g d V n £i e P roviso to S. 49 of the Act. 
1948 AWR (Rev) 269 : 1948 RD 450. 


c n?' .^9 anc * Evidence Act (I of 1872/, 

. 9 ff.77 “Koorchit” unregistered — Ad- 

missibility — Oral evidence to prove its terms — If 
admissble. 


I 


An unregistered document of September, 1928, 
described as a partition Koorchit” provided that 
the parties having divided “all our family properties 
movables, lands, etc.” according to the advice of 
certain panchayatdars, the 1st defendant-plaintiff, 
second defendant and third defendant should res- 

pectively take the properties mentioned in A, B, C 

and D schedules and hold and enjoy them absolutely. 

1 he document then referred to the division on that 

day ot the amily debts and outstandings due to the 
family and concluded by declaring that “since, we 
have thus agreed and got the properties divided 
among us in the presence of panchayatdars we have 
no properties, debts or cash hereafter to be divided, 
from this day onwards we have excepting blood re- 
lationship. no other relationship in respect of assets 
and liabilities.” In a suit by one of the parties to the 
above Koorchit,” against the others for a partition 
and account and for his share of properties and out- 
standing? which still remained undivided, the above 
Koorchit was sought to be put in evidence by the 
defendants to prove a complete partition in Septem- 
ber, 1928, but was rejected as being inadmissible 
for any purpose.” 


On appeal, held, (1) it cannot be said that the un- 
registered “Koorchit” was inadmissible “for any 
purpose.” Unlike the Indian Stamp Act which ren- 
ders an instrument not duly stamped inadmissible 
“for any purpose,” the Indian Registration Act pro- 
hibits its admission only for certain purposes. (2) It 
cannot be said that the ‘Koorchit” evidenced a 
valid partition of all the outstandings due to the 
family. As most of the debts consisted of mortgages 
of lands and as such stood on the same footing as the 
immovable properties comprised in the document, 
the division of the outstandings cannot be regarded 
as a severable part of the transactions valid and ope- 
rative so far as they were concerned. In a family 
partition, no part of the transaction can be separated 
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from the rest unless it appears that the parties in- 
tended that that part should stand even though the 
other part should prove ineffectual. (3) The conclud- 
ing declaration in the “Koorchit” that all the family 
properties had been divided and that there were no 
more properties, debts or cash left to be thereafter 
divided would not be admissible to prove that there 
was a complete partition on the date of the “Koor- 
chit.” Section 49 (c) of the Registration Act prohi- 
bits the admission of such a document as evidence of 
the partition. (4) The “Koorchit” was admissible to 
prove the adverse character of the 1st defendant’s 
possession of the lands which were allotted to him 
under it though such allotment was ineffectual for 
want of registration. But as in the circumstances, tho 
allotments were not real, but merely fictitious and 
colourable, no question of adverse possession could 
arise. (5) As the “Koorchit” was not receivable as 
evidence of the partition for want of registration, 
oral evidence as to the details of the complete 
nature of the partition would be equally inadmissible. 
Though a valid partition arrangement can be effect- 
ed orally, where the terras of the arrangement havo 
been reduced to the form of a document, S. 91 of the 
Evidence Act prohibits the admission of any evi- 
dence of the terms except the document itself or 
secondary evidence of its contents where such evi- 
dence is admissible. As the “Koorchit” was unregister- 
ed and inadmissible as evidence of the partition, oral 
evidence to prove its terms, to show that there was a 
complete partition on the date of the document was 
barred. AIR (Vol 35) 1948 Mad 26:1 L R (1947) Mad 
694 : 60 L W 135 : 1947 M W N 66 : (1947) 1 M L J 
90 (DB). 

S. 17 — “Brit jajmani” — If moveable or im- 
moveable property — Registration f deed partition- 
ing it, whether necessary. 

“Brit jajmani” books are moveable property. The 
amount payable by a “jajman” as “brit jajmani” to 
the panda when he visits Muttra is not a fixed allow- 
ance which even under the Hindu law would bo 
deemed to be a “nibhandha.” Nor is it a hereditary 
allowance of the kind mentioned in the Act. A deed 
partitioning such ‘jajmani’ is not, therefore, compul- 
sorily registrable, and it can be admitted into evi- 
dence without registration. AIR (Vol 33) 1946 All 
476 : 1946 All VV R H G 607 : 1946 A L W 220 : 224 
Ind Cas 391 (DB). 

S. 17 — Partition deed — Document held to be 

partition deed not mere memorandum. 

A document between two brothers provided as 
follows : “To day .... we both .... of our own 
accord made partition between ourselves of our jaj- 
mani, buildings, money-lending, all things, in the 
presence of some friends. Its details are given below. 

If we both the brothers or our heirs take any objec- 
tion to it, it shall be considered false on the face of 
this writing.” The document specified the shares of 
the two brothers and the compensation payable by 
one to the other. It was signed by the two brothers 
and attested by two witnesses : 

Held that there could be no doubt that the parties 
intended the document to be the document which 
was binding on them as a deed of partition ana 
which was to be the sole evidence of the terms of 
partition. The document was, therefore, compul- 
sorily registrable under S. 17 and not being regis- 
tered was inadmissible in evidence. AIR (Vol 33) 
1946 All 470 : 1940 All VV R H C 007 : 224 Ind Cas 
291 (DB). 

S. 17 — Partition deed — Construction ■ — Docu- 
ment, held partition deed and required registration. 

A deed executed by the parties as a result of parti- 
tion between them recited: “You and I are real bro- 
thers and were all joint up to this day. But to da# 


749 


REGISTRATION ACT (16 of 1908), S. 17—68. Partition 


you and I have separated. And the undermentioned 
movable and immovabe property is allotted to your 
share.” It then set out the property allotted to the 
share of the brother in whose favour the document 
was executed and continued: “The aforesaid mov- 
able and immovable property has been allotted to 
your share and is delivered into your share. There- 
fore, neither I nor my heirs have left any right and 
interest therein.” Then followed certain items of 
property which were kept joint and the document 
stated in respect of them: ‘‘This property is joint. 
However, we will have the same partitioned on the 

decision of the appeal On getting the 

possession though Court, we will get it partitioned 
half and half. 1 have written and signed this receipt 
list at Sakhara with my free will and pleasure and 
while in full possession of senses.” Then the date, 
the name ana address of the scribe were set out, and 
the signature of the executant which was followed 
by the signature of three attesting witnesses : 

Held, that the use of the present tense and the 
form of the deed, particularly the concluding portion 
which spoke of the document having been executed 
with my free will and pleasure and while in full 
possession of senses,” and also the fact that as many 
as three attesting witnesses were called, suggested 
that the document was meant to embody the expres- 
sion of will necessary to effect the change in the 
legal relation contemplated and the document, there- 
fore, required registration. AIR (Vol 28) 1941 Nag 
209 : 1941 N L J 266 : I L R (1942) Nag 73 : 196 Ind 
Cas 278 (DB). 

S. 17 — Partition deed — “share list” signed by 

parties — Is an instrument of partition — If unregis- 
tered is admissible to evidence division of status. 
(Case under old Act). . 

The question whether a document is a deed ot 
Partition or a mere memorandum of partition is a 
pure question of fact to be decided on perusal of the 
actual document. A partition was headed as 4 parti- 
culars of the immovable properties which fall” to 
the share of a member in the divisions of family pro- 
perties. The item then enumerated the several pro- 
perties falling to the share of the member. It was 
signed by both the members between whom the pro- 
perties were divided and was duly attested but was 
not registered. . 

Held, that the document could not be said to be 
merely the minutes of a previous oral agreement to 
divide. It was a document such as described in 8. 1 < 
(b), Registration Act, and so, being unregistered, 
was to be excluded in so far as it was evidence ot a 
transaction affecting immovable property. 

Held further, that although inadmissible to prove 
partition it could be used in evidence as evidence ot 
«f a division in status, for a partition deed otherwise 
inadmissible, may be received in evidence ot a divi- 
sion of status. AIR (Vol 17) 1930 Mad 883 (DB). 

S. 17 (1) (b)— Partition — Memorandum of prior 

partition. .... 

A memorandum in an account book of a partition 
which has already taken place need not be^regjsteri 
in order to be admissible in evidence. A I ** tvoi 
1920 Lah 173 : 2 U P L R 93 : 56 Ind Cas 182. 

S. 17 (1) (b) and 49 -Partition — Map and chitta 

—Allotment on partition. ., , . 

A map and a chitta put in to prove that land in 

dispute was allotted in a partition to a certain P e fson, 
cannot be said to be instruments falling within 
S. 17 of the Registration Act and requiring registra- 
tion. AIR (Vol 6) 1919 Cal 902»: 47 Ind Cas 159 tPB). 
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S. 17 (1) (b) — Partition — Award effecting parti- 
tion. 

Neither an agreement to effect partition nor an 
award of arbitrators, though creating or declaring 
title to immovable property, is compulsorily registra- 
ble. (1910) 13 C L J 158 : 6 Ind Cas 361 (DB). 

S. 17(b) and (h) — Deed of partition if to be regis- 


tered— Registration Act (3 of 1877) 8s. 17 (b) (h), 49 
— Evidence Act (1 of 1872), 8. 92 — Document, 
admissibility in evidence — Specific performance of 
agreement to effect partial partition — Suit, main- 
tainability of — Part performance — Joint owner 
making valuable improvements right of — Commis- 
sioner, if can enquire into a joint character of 
property. 

A deed of partition, either declaring certain rights 
over immoveable property, or reciting the allotment 
of land and containing an agreement to act accord- 
ingly is compulsorily registrable. A document though 
not admissible as creating an interest in land is 
receivable in evidence for a collateral purpose namely, 
for the purpose of obtaining specific performance of 
the agreement. When men agree to preserve by 
writing the remembrance of past events of which 
they wish to create a memorial either with a view to 
lay down a rule for their own guidance, or in order 
to have in the instrument a lasting proof of the truth 
of what is written, the truth of the written acts must 
be established by the acts themselves, that is, by 
the inspection of the originals. A suit for specific 
performance of an agreement to effect a partial parti- 
tion of joint property is not maintainable. If there is 
part performance by the party seeking relief, and to 
the knowledge of the other party, proof will be 
admitted of the verbal contract in cases where an 
action for specific performance would lie. But part 
performance is only an exception to the plea ot the 
statute of frauds in an action, for specific performance. 
An act done by a party in pursuance of the parol 
agreement, in order to be a part performance ot.it, 
must not only be one which could not be done witti 
any other view or design than to perform it, but 
must also be such as could not be undone without 
causing the party unliquidated damages. Hence it it 
is possible to restore the parties to precisely the 
same position as they entered into the parol agree- 
ment, the doctrine of part performance will not ordi- 
narily be allowed. If one joint owner has in good 
faith effected valuable improvements upon the 
common property at his own expense, equity will 
take that fact into a consideration upon a parti- 
tion and in some way will make an allowance to him 
therefore in addition to his rateable share of the 
property. The question whether a particular property, 
alleged to be joint really possesses that character 
must be determined before the preliminary decree 

for partition is made. (1910) 15 C W N 375: 12 C L J 
25 (34, 35) : 6 Ind Cas 346 (DB). 

(b) Documents containing agreement 

to partition. 

S. 17 — Documents containing agreement to 


— — 17 (1) (b)— Partition deed. , 

. A partition, evidenced by oral testimony and two 

lists, which in no sense amounts to a partition deed 

oeed not be registered. AIR (Vol 4) 1917 Lah 122 : 11 
fWR 1917 : 33 P R 1917 : 38 Ind Cas 387 (DB). 


divide property. 

Where the father and son in a joint Hindu family 
with a view to separate executed certain documents 
agreeing that the son, on the one hand, on receiving 
certain property should give up his claim to the rest 
and that the father should get the same property 
transferred to the son’s name and should execute 
in writing any legal documents that mav be neces- 
sary, but possession was not given under the docu- 
ments; 

Held, that the documents were not compulsorily 
registrable. AIR (Vol 18) 1931 Bom 419 : 33 Bom 
L R 802 : 133 Ind Cas 861 (DB). 
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S. 17— No registration necessary— Partition deed. 
Where a memorandum ol a 12 ret rrent specified the 
shares and provided for a further deed effectuating 
the partition. 

Held that it did not require to be registered. AIR 
(Vol 9) 1922 P C 266 : 44 M L J 745 : 37 C L J 435 : 21 
A L J 460: 27 C W N 561: 46 Mad 373 : 50 l A 134 : 
31 M L T 136 : 13 N1 L W 615 : 69 Ind Cas 123. 

(c) Documents effecting partition. 

Ss. 17 and 47 — Scope — Partition document em- 
bodying all terms — Creates interest in immovable 
property — Provision lor execution ol formal document 
later on — Does not take away the document from 
mischief of Ss. 17 and 47. See AIR (Vol 38) 1951 Mad 
213 : ,1950) 2 M L J 338. 

Ss. 17 and 49 — Partition of immovable property 

between co-parcencrs — Need for registration. 

A partition ot immoveable property between co- 
parceners nn»y be made orally and is not required by 
any law to lx* in writing. But if there is an instrument 
effecting repartition ol immovable property it falls 
under S. 1/ (1) (b) of the Registration Act and is com- 
pulsorily registrable under that clause and it it is not 
registered it dots not ailect any immovable property 
comprised therein and is not admissible as evidtnee 
of any transaction affecting such property under S. 49 
of the Act except lor certain limited purposes stated 
in the proviso to the section. AIK (Vol 35) 1948 Nag 
110 : ILR (1947) Nag 510 (DB). 

— — S. 17 (1) (b) — Document, if intended to he part 
of transaction of partition requires registration. 

»< ^ le ' VOrt I 'declare” being cjusdem generis with 
create”, etc., implies a definite change of legal 
relation to the property by an expression of will em- 
bodied in the document. 

If a document relating to partition Is intended by 
the parties to be embodied in the transaction ol parti- 
tion, it is compulsorily registrable; but il it is intend- 
e d to be used merely as a record of an already 
effected partition, it need not be registered. 

Where a document executed by the parties within 
one hour of an alleged completed oral partition, 
started with the recital of details in the past tense 
but concluded in the present tense and described 
itself as a deed ot partition : 

Held, that the document was a part of the parti- 
tion transaction and not a mere record or acknow- 
ledgment of a completed transaction. Hence, it was 
compulsorily registrable under S. 17 (1) (b). AIR (Vol 
33) 1946 Bom 126 : 1 L R (1945) Boin 121 : 47 B 0 m 
L R 970. 

S. 17 — Partition deed allotting properties to each 

member and each member to have lull rights of 
enjoyment, alienation, etc., and pay the Government 
taxes himself : 

Held, that the allotment was final. The mere fact 
that the parties contemplated the execution of a 
more comprehensive partition deed later on did 
not make the one any the less operative to create 
interests in the immovable properties. Hence, it re- 
quired registration under S. 17. AIR (Vol 29) 1942 
Mad 125 : 54 L VV 499 : 1941 M W N 944 : (1941) 2 
M L J 707 : 201 Ind Cas 367. 

S. 17— Subsequent execution of documents evi- 
dencing agreement and being formal record of its 
terms. 

Where an agreement of partition is followed by 
the documents being prepared with the express object 
of making them the only formal record of the tran- 
saction evidenced by the same the documents are 
not mere records of part transactions but they create 
or declare rights and are, therefore, compulsorily 
registrable under S. 17. AIR (Vol 25) 1938 Bom 257: 
40 Bom L R 202 : 175 Ind Cas 361 (DB). 

S. 17 — Suit for possession of plots — Document 

formally signed by parties and declaring their res- 
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pective rights in plots in suit, referred to as evidence 
of agreement — Document, held required registration 
and hence inadmissible. AIR (Vol 24) 1937 All 16: 
1936 A L J 1165: 1936 A W R 1110: 166 Ind Cas 766. 

Ss. 17 and 47 — Partition deed — Documents evi- 
dencing shares to be allotted on partition or parti- 
tion lists — Registration. 

A partition of immovable property can be effected 
without any document. But if it is effected by means 
of a document, the document must be registered 
where partition lists, however, need not be register- 
ed, nor is the registration compulsory in case of a 
document intended to evidence the shares that are 
to be allotted to the parties in a partition to be 
effected later on. 1937 M W N 393. 

S. 17 — Deed to the effect that brothers had 

partitioned their land — Details of allotment and 
provision for compensation for inequalities — Regis- 
tration. 

Where the terms of a document were briefly to the 
effect that three brothers agreed that they had parti- 
tioned their land, details of the land allotted to each 
brother were given and provisions were made where- 
by the brothers were to compensate each other in vari- 
ous ways on account of inequalities in the quality of 
the land : 

Held, that the document was a partition deed and 
required registration. AIR (Vol 21) 1934 Pesh 100 : 
151 Ind Cas 787 (DB). 

S. 17 — Instrument of partition requires registra- 
tion. 

A partition was effected between the parties and a 
deed drawn up under which plaintiff was to get a 
certain share in a house. Plaintiff not having got 
possession of the house sued to recover possession and 
relied upon the partition deed. The deed was not 
registered. 

Held, that the deed was an instrument of partition 
and not record of already completed partition and 
thus required registration. AIR (Vol 13) 1926 Lah 
540 : 95 Ind Cas 256 : 8 L L J 347 : 27 P L R 745. 

S. 17- Document evidencing partition — Regis- 
tration necessary. 

Where a document is intended to be the evidence 
of a partition effected between the parties thereto it 
requires registration under S. 17 and if unregistered 
is inadmissible in evidence according to the provi- 
sions of S. 49. A I R (Vol 11) 1924 Lah 286 : 69 Ind 
Cas 859. 

S. 17 — Deed not merely acknowledgment of par- 
tition hut part of partition transaction is inadmissible 
without registration. 

Where a deed was described on the face of it as a 
partition-deed and i 1 was implied therein that the 
partition took place on the day of the execution of 
the deed where it stated that it would be registered 
and where there was no agreement to execute an- 
other document. 

Held, that it was not admissible in evidence with- 
out registration. AIR (Vol 11) 1924 Nag 395 : 76 Ind 
Cas 158. 

S. 17 — Deed evidencing intention to enjoy shares 

separately must he registered. 

Crump, J. — Where the whole tenor of a deed 
shows that the intention was that the parties should 
be the owners ol their separate shares as from the 
date of the document, it is impossible to escape from 
the bar created by S. 17, cl. (b) of the Registration 
Act, 1908. The mere fact that parties had in con- 
templation the execution of a lormal document in 
the future, does not suflice to take it out of the scope 
of that section. AIR (Vol 10) 1923 Bom 464 : 77 Ind 
Cas 914 (DB). 

S. 17 — Partition, sole repository of. 

The document was an entry in Bahi reciting that a 
settlement had been arrived been uncle of the one 
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part and nephews of the other part, by which the 
nouse in suit was given to uncle and another house to 
the four uephews in a partition. The entry stated 
that two of the nephews made themselves respon- 
sible for their brothers, and, therefore, had executed 
the document. The entry was signed by them and 
by three witnesses. One of the nephews below his 
signature declared that the settlement had been 
made at the instance of the brotherhood and that 
“the above writing is accepted.” 

Held, that the purport ol the document was plainly 
to serve as a title deed; it was clearly a declaration 
of will creating a definite change of legal relation to 
the property, and the intention ol the executants un- 
doubtedly was to constitute the document and its 
counterpart with the nephews the sole repository 
and the appropriate evidence of the partition and,, 
therefore, the document required registration. AIR 
(Vol 10) 1923 Lah 392 : 76 Ind Cas 852. 

S. 17— A memorandum of what was agreed or a 

share list, if the same was intended by the parties to 
be the final partition-deed between them, will be 
clearly inadmissible in evidence tor want of regis- 
tration. A I R (Vol 10) 1923 Mad 160 (l) : 69 Ind Cas 
562: 16 M L W 784 : 1922 M W N 833 (DB). 

S. 17 — Shares to be enjoyed separately as owners 

•—Document requires registration. 

Where the document after describing the property 
given to the two brothers and reciting that the par- 
ties had received the shares allotted to them and 
that in future neither party was concerned with the 
•other, stated that Deorao had no concern with the 
field at Pardhi (the field in suit) but that Maroti was 
the owner thereof. 

Held, it is none-thc-less a partition deed and that 
the statement therein amounts to a declaration oi 
right as to property and is not admissible in evidence 
without registration. AIR (Vol 10) 1923 Nag 7o : 69 
Ind Cas 612. 

Ss. 17 (1) (b) and 49— Partition. , 

In a suit to recover property four duly signed 
receipts acknowledging the acceptance of certain 

S irtions of the property at partition were jilta. 

eld, they were (i) inadmissible as they collectively 
constituted an instrument ol partition but were un- 
registered. (ii) They were mere lists which wnen 
read separately did not prove the partition, (nu n 
either case, partition is not established. A 1 R ( V ol / ; 
1920 Bom 46: 22 Bom L R 992: 58 Ind Cas 415 (DB). 

S. 17 (1) (b)-Partition document of Admissibility 

for collateral purpose. , . j. 

For the purp 'se of proving a partition, and to in i* 
cate that plaintiff has lost his right in the suit P r £P‘* r “ 
ties, a non-testamentary document extinguishing tne 
right of plaintiff in certain immovable property ex- 
ceeding Rs. 100 in value and acknowledging receipt 
of other property in lieu of his relinquishment are not 
receivable in evidence for want <>f registration. A 
(Vol 3) 1916 Lah 254 : 35 P R 1916 : 52 P W R U19- 
33 Ind Cas 948 (DB). 

S. 17 (1) (b) Partition-Memorandum of parti- 
tion — Declaring divided status — Registration. 

Per Spencer, J A document purporting merely 

be a memorandum of partition and is linper e 

a deed does not require registration and is ad 
sible in evidence to prove a divided status. (Per 5 - 

shiva Iyer J. contra.) It requires registration and i 

not receivable in evidence even for P r< ™ ,ng . a / i V | 9 . . 
status. 3 1 C 321, Diss. A I R (Vol 1) 1914 Mad 121 . 

1 L W 31 : 15 M L T 163 : 24 Ind Cas 771 (DB). 

S. 17-Partition deed-Hindu Law-Partition- 

Decree of admission. „ JJ.M-c.-An nf 


pertics. A partition deed not registered is inadmis- 
sible in evidence to prove the status ol the members, 
but is admissible in evidence to prove the transac- 
tion so far as it affects immoveable properties. 

Per Pinhey j.: — The partition deed can neither 
aliect any immoveable property comprised therein, 
nor In received in evidence of any transaction allecl- 
ing such property, but it is admissible to prove the 
fact ol a partition having been effected as well as to 
prove the arrangements come to regarding the move- 
ables. Though a document evidencing a partition is 
inadmissible in evidence for want ol registration a 
decree mav be given on the admission of parties. 
(1908) 19 M L J 228 (232, 233) : 4 M L 1 354 : 3 Ind 
Cas 321 (DB). 

(d) Documents maintaining a partition 
already effected. 

S. 1” — Agreement not to demand partition. 

A joint Hindu family consisting ol A, B and C — B 
and C demanding accounts from A— Agreement that 
A should not demand partition of family and B and 
C should refrain from demanding accounts from A — 
Subsequent suit for partition by A — Question was 
whether agreement required registration : 

Held, that the agreement did not require registra- 
tion. AIR (Vol 30) 1943. Pat 433 : 11 B R 149 : 217 
Ind Cas 49 (DB). 

S. 17 (i) (b)— Partition— Document reciting fact 

of partition. ... 

A document reciting the fact that certain immov- 
able property has already been partitioned and that 
each party has since been in possession of the share 
allotted to him at partition, does not require registra- 
tion. 53 bid Cas 123 : AIR (Vol 6) 1919 Lah 19 (DB). 

S. 17 (1) (b> — Partition — Acknowledgment of 

partition, whether compulsorily registrable. 

A document purporting to be nothing more than 
an acknowledgment that a partition was effected at 
a certain time does not create any right in any pro- 
perty and is not compulsorily registrable. 122 W R 
19L7 : 13 P R 1918 : 41 Ind Cas 4<9 : AIR (Vol 5) 
1918 Lah 250 (DB). 

_S. 17 (i), (b) and (c) — Partition — Completed— 

Partition — Receipt. 

Law does not require writing to complete a parti- 
tion which has already been * fleeted by Panchayats. 
A receipt f< r possession of some land allotted to one 
of the parties in a partition aJready effected by Pan- 
chayats is not compulsorily registrable. (L918) 45 

Ind Cas 854 (Nag). 

s. 17 (b)— Partition — Deed declaring effected 

partition. 

A partition deed of immovable property or a deed 
declaring a partition previously effected by the par- 
ties, must be registered but one merely reciting 
incidentally such a partition needs no registration. 
(1910) 12 C L J 25 s 15 C VV N 375 : 6 Ind Cas 340 

(c) Partition lists. 

S. 17— Whether partition chittha requires regis- 
tration — Test. 

The question whether partition chittas require 
registration under S. 17 (1) (b< must be decided with 
reference to the contents and nature of the document 
and the surrounding circumstances in each particular 
case. Where the partition chitthas do not amount 
to anything more than mere memoranda containing 
the list of the shares which each of the parties got 
at the time of partition and were signed by the par- 
ties in order to authenticate the lists and do not in 
themselves constitute a deed of partition, they do 
not come within the purview of S. 17 (1> (b) and do 
not require registration. AIR (Vol 33) 1946 All 200 , i 
ILR (1945) All 921 : 1945 A L J 452 (DB>. 
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— Ss. 17, 49 — Partition — Lists prepared by arbitra- 
tors to be in force till document of title was execu- 
ted— No registration is necessary. 

Partition lists prepared at the conclusion of the 
arbitration by which the partition was effected 
bearing the endorsement of the parties that the lists 
shall be in force till the document of partition was 
executed and completed are merely memoranda of 
decisions arrived at by the arbitrators and the par- 
ties and not documents of title and do not, therefore, 
require registration for being admitted in evidence. 
Alb (Vol 32) 1945 Mad 262 : 58 L W 46 : 1945-1 
M L J 222 (DB). 

■ S. 17 — Partition lists recording results of already 

completed partition. 

To see whether a document relating to partition 
requires registration, the test to apply is whether the 
document forms an essential part of the process of 
dividing the property, or, whether there is ground to 
suppose that the partition had already taken place 
and became complete when the document was exe- 
cuted. The question really is, is there sufficient 
dissociation of the transaction from the document ? 
The matter does not turn upon the interval of time, 
although where the interval is long the dissociation 
may be more readily inferred. 

Where certain partition lists were prepared with a 
■view to fix the parties to the division so far made and 

E revent them from going back on it and -the parties 
ad already divided the property in shares, the lists 
^id not therefore, require registration. AIR (Vol 25) 
1938 Mad 568 : 47 L W 477 : 1939-1 M L J 582 : 
1938 M W N 354 : 179 Ind Cas 265 (DB). 

S. 17 — Butwara chitta. 

A Butwara chitta being a mere list of the shares 
which each of the parties has in the property con- 
cerned signed by the parties and not in itself a 
re 8ylar deed of partition but merely a note upon 
which the parties have to proceed at the partition 
does not require registration for being admissible in 
evidence. AIR (Vol 23) 1930 Cal 700 : 62 C L J 513 : 
168 Ind Cas 637. 

"■ S. 17 List of bonds allotted to parties and 
signed by them. 

A list of bonds, allotted to each of the parties be- 
tween whom a partition of certain bonds is effected, 
signed by the parties is not an instrument of parti- 
tion requiring registration. AIR (Vol 20) 1933 Cal 
474 : 37 C W N 112 : 144 Ind Cas 868 (DB). 

69. Partnership. 

S. 17 — Contract in respect of lease — Registration 

necessity of — Per Abdur Rahim J. 

The onus is on the person who objects to a deed 
for want of registration to shew that the writing is 
required by law to be registered. A contract of 
partnership in respect of a lease-hold interest does 
not require registration and a person who enteis into 
a contract of partnership with a tenant and enters 
into possession and enjoyment of the lease property 
is liable to the landlord for the rent. An endorse- 
ment by the landlord evidencing his assent to the 
assignment by the lessee of an interest does not 
create an interest in immoveable property and so 
requires no registration. Though it is not necessary 
that the tenant should assent to the act of forfeiture 
by the landlord, vet the question of the tenant’s 
acquiescence or otherwise has a bearing on the land- 
lord’s rights of forfeiture and the landlord can waive 
his act of forfeiture if the tenant has not assented to 
it. (1910) 20 M L J 555 : 6 Ind Cas 766 (768): 7 M 
419 (DB). 

S. 17, cl. (b) — Agreement amongst partners giv- 
ing one of themselves sole right to redeem mort- 
gaged partnership premises — Document creating 
right in immoveable property — Registration, neces- 


sity of — Evidence admissibility in — Necessity of 
further assurance if registered. 

Where a partnership agreement contained a clause 
that one of tne partners should be solely entitled to 
redeem the mortgaged immoveable property belong- 
ing to the partnership such document should be com- 
pulsorily registered under S. 17, cl. (b) as the right 
created by the clause is a right in immoveable pro- 
perty. If not registered, it is inadmissible in evi- 
dence. Where it is registered, declaration of the 
right by the Court after contest is sufficient and it 
is not necessary to make an order directing the 
execution of any further instrument. (1903) 5 Bom 
L R 975 : 13 M L J 329 : 7 C VV N 861 : 30 C 1010 
(1020) : 30 I A 230 (P C). 

70. Family arrangements and compromises. 

(a) Which require registration. 

Tb) Which do not require registration. 

(a) Which require registration. 

S. 17 — Family settlement — Registration — Neces- 
sity — Test. 

Though a compromise or a family settlement does 
not require registration inasmuch as it operates as a 
recognition of pre-existing title, it does not follow 
that no deed of family settlement requires registra- 
tion. It is only such settlements or deeds which do 
not “purport or operate to create, declare, assign, 
limit or extinguish . . . any right or interest’’ that 
are exempt from registration since they do not come 
within the purview of S. 17 (1) (b) of the Registration 
Act. But where the deeds do “purport or operate . . . 

. . . interest,” S. 17 (1) applies and they require re- 
gistration. AIR (Vol 35) 1948 Oudh 88 : 22 Luck 
407 : 1947 OA (CC) 196 : 1947 AWR (CC) 196 : 1947 
OWN 306 (DB). 

S. 17 — Where a family arrangement is reduced 

to writing and the arrangement results in a transfer 
of title from one side to the other, it requires regis- 
tration. AIR (Vol 27) 1940 Nag 113 : 1939 NLJ 216 : 
ILR (1941) Nag 386 : 189 Ind Cas 111. 

S. 17 — If family arrangement giving several pro- 
perties to different persons is reduced to writing, it 
will undoubtedly have to be registered under the 
provisions of S. 17. AIR (Vol 22) 1935 Rang 355 : 
159 Ind Cas 798. 

.S. 17 — Family arrangement — Necessity of regis- 
tration — Unregistered deed acted upon — Doctrine of 
part performance. 

A family arrangement, if it is in fact reduced to 
the form of a document, requires registration if it 
affects property of the value of over Rs. 100. AIR 
(Vol 20) 1933 Lah 648 (2) : 34 P L R 741 : 14 L 635 : 
144 Ind Cas 396 (DB). 

S. 17— Family settlement. 

Documents evidencing family arrangment affecting 
immovable property require to be registered and if 
such documents are not registered, they are wholly 
inadmissible in evidence. AIR (Vol 17) 1930 All 341 
(DB). 

- S. 17 — Oral arrangement followed by a petition 

in Court — Whether the application was intended as 
information to court or as formal record of the ar- 
rangement is to be decided on particular facts — In 
the former case, registration is not necessary — In the 
latter, if property involved is Rs 100 or more regis- 
tration is necessary. AIR (Vol 15) 1928 All 641 : 26 
ALJ 952 : 51 All 79 : 116 Ind Cas 861 (FB). 

S. 17 — Acknowledging title already in existence. 

The real test to determine whether a family ar- 
rangement requires registration is to see whether the 
arrangement merely purported to be an admission or 
acknowledgment of title already in existence : if it is 
so, no registration is required but if the arrangement 
is a declaration of an agreement which was to regu- 
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tote the respective interests of the parties not merely 
to the present but also in future then registration is 
compulsory under S. 17. A 1 R (Vol 12) 1925 Oudh 
168 : 11 OLJ 574 : 28 OC 65 : 88 hid Cas 193. 


- '—S. 17 — Family settlement to show what the 
shares of parties will be, must be registered. 

So far as a docunv nt of family settlement declares 
what the shares of the parties are to be hereafter, its 
registration is compulsory and in order to show what 
those shares are to be it is inadmissible in evidence 
but it is admissible for the purpose of showing what 
the original shares were. AIR tVol 10) 1923 Lah 371: 
76 lnd Cas 747 (DB). 

* S. 17 (1) (b) and (2) (vi) — Family arrangement — 

Mutation proceedings — Petition of compromise — 
Doubtful claims. 

In the course of mutation proceedings in a Revenue 
Court a petition was presented which stated a settle- 
ment out of Court fixing the share of each party, and 
asked for mutation accordingly : 

Held, that such a petition which contained nothing 
more than a recital of the oral settlement effected 
out of Court and did not by itself purport to create, 
^sign or declare any rights in immovable property 
did not require to be registered. 

Per Piggott, J — Any petition intended by the par- 
ties to serve, and so drafted as to serve as a docu- 
ment of title or an authoritative admission by such 
party as against the other, of the title of the other 
party to whatever share has been agreed upon 
amongst them, becomes a document purporting to 
declare the rights of the parties concerned in immo- 
vable property, and requires registration, if that 
property exceeds Rs. 100 in value. A I R (Vol 8) 1921 
All 248 : 18 A L J 877 : 2 U P L R (All) 174 ; 58 lnd 
Cas 732 (DB). 


— 7 -Ss. 17 (1) (b) and 49— Family arrangement— Joint 
Hindu family — Throwing into the common stock 
Registration. 

Where a divided member of a joint Hindu family 
throws his properties into the common stock so as to 
make it joint family property of a reunited family, a 
Registered instrument is necessary to validate it. 
AIR (Vol 6) 1919 Mad 988 : 8 LW 400 : (1918) MWN 
380:47 lnd Cas 716 (DB). 


- 7 -Ss. 17 (1) (b) and 19-Family arrangement- Re- 
cital of a prior gift in a petition for transfer ot re- 
gistry— Registration optional. r , , 

A petition to the Collector paying for the transfer 
of a registry of a certain Mitta in the name ot one U 
recited that the village had been given to D as stri- 
dhanam and concluded as follows : — ■ 

The said Doraiswami Ammal shall hold and enjoy 
the villages, with the right of alienation thereof by 
Way of gift, mortgage, sale, etc. : . . 

Held by the Full Bench that the petition contain- 
ing the above recitals was not a document declaring 
the rights of D’s estate. . , , 

Per Coutts Trotter J. — Exclusion of evidence under 
statutory rules should he confined strictly to the let- 
ter of the statute. AIR (Vol 4) 1917 Mad 8o9 : 19 
M L T 52 : (1916) 1 M W N 17 : 3 LW 1 : 32 lnd Cas 
111 (FB). 

— — S. 17 (1) (b) — Family arrangement — Instrument 
declaring widow’s right to maintenance. , . _ 

The document made by brothers declaring the 
right and interest of the brothers in an estate of large 
value and also stating in one clause that their widows 
should not inherit a life estate but receive msinte- 
aance only, must be registered. A I JJ y ol 3) 1 JI« 
Lah 48 : 8 PR 1916 : 203 PWR 1915 : 32 lnd Cas 522 
lt>B). 


Ss. 17 (1) (b) and 49 — Family arrangement — 
Document admitting relationship and right to a 
share in property — Registration. 
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A document whereby K acknowledges S to be the 
son ot R and hence entitled to a share in certain im- 
movable property requires to he registered and will 
not, if unregistered, be admissible in evidence to 
prove sonship in a suit for the share, as it would 
affect the immovable property in suit. 1914 P L it 19 
(DB). 

S. 17 (1) (b)— Family arrangement— Registration. 

An instrument which is not testamentary hut is 
final, irrevocable and immediately operative against 
immovable property is void if unregistered. (1911) 
33 All 344 : L4 OC 133 : 38 IA 104 : 15 C W N 497 : 
8 A LI 465 : 13 CLJ 519 : 9 M L T 507 : 13 Bom L R 
404 : 21 MLJ 637 : (1911) 2 M W N 242 : 10 lnd Cas 
285 (PC). 

(b) Which do not require registration. 

S. 17— Compromise petition incorporating family 

arrangement — Petition informing Court the terms of 
settlement— Petition does not require registration. 

A family arrangement not involving a transfer may 
be a settlement in which each party takes a share of, 
or interest in, family property by virtue of an inde- 
pendent title which is to that exent admitted, by the 
other parties. Such an arrangement may, however, 
involve a declaration of right under S. 17 (1) (by* 
Registration Act. Whether the family arrangement 
involves a declaration of right or not will depend on 
the facts of each particular case. If it involves a 
declaration of right, it will require registration. 

Where in mutation proceedings a bona fade dispute 
between the parties is composed, each party recognis- 
ing an antecedent title in the other, and the parties 
make a petition to the Court informing the terms ot 
the agreement, there is no necessity to have such a 
petition registered as it does not purport to create, 
assign, etc., any right in immovable property within 
the meaning of S. 17 (1) (b), Registration Act; it is 
merely a recital of fact by which the Court is inform- 
ed that the parties have come to an arrangement. 
AIR (Vol 33) 1946 Pat 55 : 11 CLT 48 : 12 BR 688 : 
226 lnd Cas 129. 

1 Ss 17, 49— Permitting party to remain in posses- 

sion of property for life — Document, if creates title 

— Compulsory. . . , , 

Where a family settlement does nothing but per- 
mits a female to remain in possession of property 
' during her life time, the family settlement is not a 
document whose registration is compulsory, although 
it may have been founded on a will which may or 
' may not have been valid. Such a document is not 
one ooerating to confer title or effect any transfer ot 
' immXhle property. AIR (Vol 28) L941 Oudh 150 : 
1940 OWN 1092 : 1940 AWR 461 : 16 Luck 266 : 191 

lnd Cas 402 (DB). 

S. 17_Documents containing oral agreement. 

Where, reading together all the documents which 
were executed on one and the same date, it is clear 
* that they are not records of the family arrangement 
reached at by the various claimants but only intima- 
tions to the Revenue Court as to the manner in 
which, according to a previous oral agreement, muta- 
1 tion of names was to be effected by that Court, the 
5 family arrangement having been made orally, no 
ourstion of registration arises. AIR (Vol 21) 1934 
t Oudh 462 : 10 Luck 203 : 11 OWN 1071 : 151 lnd 

Cas 452 (DB). t , .. 

5 S. 17 Family arrangement based on family 

' custom. . . , 

» A family arrangement is not liable to compulsory 

registration if it is based on a recognition of pre- 

3 existing right and cannot be regarded as creating 

l any title. Where it is clear from the evidence that 

the family arrangement was based upon a family 

rnstom. it must be held to be an arrangement in 


VUC mum; “**“**<? , r 

custom, it must be held to be an arrangement in 
recognition of pre-existing rights. The fact that the 
custom is not established to the satisfaction of the 
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trial Court is immaterial. It is enough that there 
were disputes between the parties which were settled 
on the basis ol a bona fide belief in the existence of 
the custom. Alll (Vol21> 1934 Oudh 462 : 11 OWN 
1071 : 10 Luck 203 : 151 lnd Cas 452 (DR). 

S. 17 — And not a release — Need not be in wri- 
ting and registered. 

There is no provision of law requiring that a 
partition of family settlement must be reduced to 
writing and the writing registered, though of course, 
when they are reduced to writing the point of regis- 
tration may arise. 

Where by family arrangement it was settled that 

A, father of B was to pay the family debts and B 
was to pay nothing and Rs. 1,000 from the joint 

roperty were to be paid to B as his share and a 
ouse was to fall to the share of A. 

Held, that the alleged arrangement amounted to 
family settlement and not to a release of his share by 

B. It' was not therefore necessary to get the settle- 
ment reduced into writing and get the writing regis- 
tered. Oral evidence on the point of the alleged 
settlement was therefore admissible. AIR (Vol 17) 
1930 Bom 438: 32 Bom LR 948. 

S. 17 — Agreement of the nature ol a family 

settlement does not require either writing or regis- 
tration. AIR (Vol 10) 1929 Oudh 373: 4 Luck 57: 5 
OWN 102 J: 116 lnd Cas 59 (DB). 

S. 17 — It is not necessary that a family settle- 
ment should be embodied in a formal r< gistereJ 
document. It is sufficient that members of the family 
should agree among themselves to make a settlement 
and give etfect to such agreement. AIR (Vol 16) 1929 
Oudh 305 : 6 OWN 109 : 115 lnd Cas 197 (DB). 
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had been a family settlement which was acted upon. 
If the compromise is reduced to writing then if that 
document is used as a document of title purporting to 
create or declare rights in immovable property worth 
more than Rs. 100 the deed would require registra- 
tration, but if the document does not purport to be a 
document of title creating or declaring such right, 
but contains a mere recital of a previous settlement 
arrived at between the parties, the document may be 
used in evidence in proof of that previous settlement, 
even though not registered. AIR (Vol 13) 1920 All 
173 : 48 All 213 : 24 ALJ 116 : 6 L R A Civ 625 s 90 
lnd Cas 992 (DB). 

S. 17 — No registration necessary — Deed. 

There is no authority for the proposition that when 
a co- parcener throws self-acquired property into the 
common stock of the co-parcenary consisting of him- 
self and others a registered deed is necessary to 
effect the transaction. AIR (Vol 13) 1926 Mad 963 J 
51 MLJ 167 : 1926 MWN 635 : 96 lnd Cas 1051. 

S. 17 — Document evidencing prior agreement. 

Any document, whether a family settlement or 
not, which purports to create title to property and is 
put forward in Court, as the basis of title requires 
registration, but where the document itself is not a 
document of title but merely evidences an oral agree- 
ment between the parties, no registration is neces- 
sary . . 

Whete a party is already in possession and his title 
to property is considered by both parties to be sound 
at the time, no conveyance ol immovable property is 
at all necessary in maintaining that party in posses- 
sion ol a portion ol that property, an oral agreement 
is sulficient for the purpose. AIR (Vol 13) 1926 Oudh 
22 : 2 OWN 849 : 90 lnd Cas 766. 



S. 17 (1) (b)_ Partition deed — Memorandum of 

family arrangement not amounting to a deed of 
partition need not be registered. 

When a document was neither a deed of partition 
nor a deed of gift, hut was merely a memorandum in 
which one of the sharers purported to acknowledge 
the fact that he was taking away his share of the 
property while the remaining shares belonged to 
others and the arrangement recoided therein was 
also given effect to for a period over 60 years each 
party enjoying the usufruct of the land getting a 
share of paddy and possession of the homestead : 

Held, that the document was only a record of the 
family arrangement and did not require to be either 
stamped or registered. AIR (Vol 15) 1928 Cal 705 : 
48 CLJ 279 : 112 I. id Cas 326 (DB). 

S. 17 (L) (b) — Family settlement — Application 

by parties to Court informing the terms of their 
agreement need not he registered — Registration of 
family settlements when necessary. 

Where a bona Gde dispute between the parties is 
eventually composed each party recognizing an ante- 
cedent title in the other and parties make a petition 
to the Court informing the terms of the agreement 
there is no necessity to have such a petition register- 
ed as it does not purport to create, assign, etc., any 
right in immovable property within the meaning of 
S. 17 (1) (b). It is merely a recital of fact by which 
the Court is informed that the parties have come to 
an arrangement : 

Per Sulaiman J — Division of property by way of 
family settlement does not amount to a transfer by 
one party to the other, nor does any party to such 
settlement derive title through the other. The settle- 
ment merely recognizes the right of the other party 
and accepts it in part. Not being a transfer, gift or ex- 
change from oneparty to the other the transaction does 
not fall under any of the sections of the Transfer of 
Property Act which require registration. Even in the 
absence of a registered document it is open to either 
party to the family settlement to prove that there 


S. 17 — A compromise of disputed claim among 

members of a family operates only as a family ar- 
rangement acknowledging or defining an antecedent 
but disputed title and its registration is not necessary. 
Such a family settlement does not fall within the 
purview of any of the provisions of the Transfer of 
Property Act so as to require an instrument in writ- 
ing or registration. AIR (Vol 12) 1925 All 176: 5 LRA 
Civ 736 : 85 lnd Cas 633. 

. S. 17 —Petition to Revenue Court. 

A family arrangement as such does not require to 
be embodied in a written instrument; but if a docu- 
ment is tendered in evidence as proving the terms of 
a settlement, the mere fact that the document in 
question is a petition addressed to a Court of revenue 
does not exempt it from the provisions of S. 17, hut 
all cases of this nature must be decided with refer- 
ence to the terms and circumstances of the particular 
document. 


A petition was presented to the revenue Court by 
M and R. It purported to be a compromise, in the 
disputed matter of mutation of names, arrived at 
between the two contending parties. It informed the 
Court that a settlement had been arrived at and 
asked that in accordance with the said settlement 


mutation of names may he made. The petition con- 
tained the following clause : “As to the remaining 


other assets left by Mt. G.. there remains no concern 
in the same on the part of M.” The petition purport- 
ed to be signed by dulv authorized pleaders on be- 
half of both parties and also by the parties personally 
Subsequently this document which was unregistered 
was sought to be put in evidence in civil litigation. 

Held, that it is possible to treat the document not 


jl iviu, uiui ii pujo nviL, u wui , 

as one which ourports to declare, assign, 


any rights, in immovable property, but which mer eiy 
purports to inform a Court of revenue of the * eSU * 
of a settlement arrived at by oral agreement betwe 
the parties and hence the document did not reqm. 
to be registered. AIR (Vol 13) 1926 All 103 : 89 l* 1 
Cas 849 (DB). 
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_ S. 17 — A bona fide settlement of family disputes 
does not require registration although it may relate 
to immovable property. AIR (Vol S) 192 L All 248: 43 

M 1 (DB). 

— Ss. 17 (l) (b) and 49— Family settlement— Regis- 
tration. 

Family settlement under Hindu Law need not be 
registered though it involves the giving up ot disput- 
ed land to strangers. AIR (Vol 2) L915 All 5S : 3. All 
105 : 13 ALJ 2f : 27 Ind Cas 497 (DR). 

— S. 17 (1) tb) — Family arrangement — Compro- 
mise unregistered - Filed »n mutation proceedings. 

• Section 17 of the Registration Act, aims at those 
documents which operate by themselve to cooler a 
fresh title, and not at those in which no new interest 
is created but simply a declaration is made as to an 
antecedent title of certain persons By way >f inherit- 
ance. A family settlement arrived at between the 
several claimants to the property ol a deceased and 
allotting different parcels among them is not compul- 
sorily registrable, as no fresh rights are created but 
only existing titles are acknowledged by the compro- 
mise. AIR (Vol 2) 1915 Oudh 199 : 18 OC 51 : 2 OLJ 
67 : 27 lnd Cas 93S. 

* S. 17 (1) (b) — Family arrangement — Mainten- 

ance to Hindu widow— Writing if necessary. 

‘ Under Hindu Law no transaction need be in writ- 
ing and so the grant of immovable property to a 
widow for maintenance is perlectly valid if provL'd 
by evidence. AIR (Vol 1) 1914 Nag 54: 10 NLR 111: 

26 lnd Cas 835. 

S. 17 (1) (b)— Family arrangement. 

A petition embodying a family settlement to the 
Revenue Court is not compulsorily registrable. (IJio/ 

35 All 502 : 11 ALJ 705 : 21 lnd Cas 29 tDb). 

Ss. 17 (l) .b) an I 49 - Family arrangement - 

Letter embodying agreement ol transfer — Recital or 
possession. 

' Where a letter from a vendor to a vendee contain- 
ed an agreement to transfer certain lands and also a 
clause as to possession, the document could be ad- 
mitted as evidence of an agreement to convey Jl he 
lands without registration. (1913) 21 Ind Cas < / 

(Mad). 

S. 17 (1) (b)— Family arrangement. 

A deed of division of rights between members of a 
Hindu family need not be regbtered since it On v 
creates a division in status hut does not by it sell 
create any interest in the property. Such a deed is 
admissible in evidence to prove divided status but no 
as evidence of transaction affecting immovable pro- 
perty. (1909) 19 MLJ 228 : 4 MLT 354 : 3 lnd Cas 
321 (DB). 

71. Release, relinquishment and surrender. 

S. 17— Assignment or extinguishment of lease. 

An assignment of an interest in a lease or a rc ' 
quishment of the rights thereunder falling under 
S. 17 (1) (d) is not excluded by S. 17 (1) (b), Regis 
Act. AIK (Vol 27) 1940 Bo n 369: 42 Rom LR 7o0 
I L R (1941) Bom 71: 191 Ind Cas 806 (DB). 

S. 17 (1) (b)— Document by usufructuary mort 

gagee admitting sat sf action and releasing p ^i Y 
does not require registration. AIK (Voi 17) 1 
79: 56 Cal 910: 122 Ind Cas 193 (DB). 

— S. 17 (1) (b) — Relinquishment. 

Relinquishment of ryoti land by te .nant o ,^ 
landlord need not be evidenced by registered deed. 

AIR (Vol 17) 1930 Mad 1: 121 Ind Cas 705. 

S. 17— Not a release. „. f^u pr 

A document between two sons of a H 
evidencing an arrangement regarding th . j 

the family house between them both, while prov 


ing for payment of a sum of five rupees per month to 
the father does not amount to a release or a sale of 
tin father’s right in the family properties and is not 
compulsorily registrable. 

In the case ot a joint Hindu family a person may 
take nothing when a division take place and it can- 
not be said that under such circumstances he 
releases his right to the other family property in the 
sense that it is ail ordinary release which requires a 
registered document to validate it. AIR (Vol 14)1927 
Mad 593: 52 MLJ 599: 38 MLT 383: 101 lnd Cas 118. 

S. 17— No registration necessary— Surrender — 

By Hindu widow. 

There is nothing in the Registration Act which 
requires any particular transaction to be recorded in 
writing that Act requires only that when certain 
transactions are so recorded the writing shall be 
registered. Nor is there anything in the 1 ranster of 
Property Act or in any other law, requiring that a 
mere extinguishment of an interest in immovable 
property shall he in writing. A surrender by Hindu 
widow of her interest is not a transfer of any kind, 
but is merely an abandonment of an interest, which 
the next reversioner takes in his own right and not 
because anything is conveyed to him by the widow. 
Such an abandonment cun he effected without a 
written instrument though if one is executed it 
would undoubtedly require registration, under S. 17 
of the Registration Act. A'R (Vol 14) 1927 Nag 44: 
22 NLR 169: 97 lnd Cas 995. 

S. 17— No registration necessary— Release— By 

partner of share in partner»uip property. 

In a partnership business owning immovable pro- 
perty a partner may be a co-owner in the property, 
But he has no right to ask for a share in that pro- 
perty hut only that the partnership business should 
be wound up, including therein the sale of the im- 
movable properry and to ask for his share in the 
resulting assets. Before a partner releases his right 
in the partnership property, that property belongs 
to the partnership ant incidentally to him as a 
member of the partnership but not in his individual 
capacity. When therefore, he retires from the part- 
nership by releasing his rights therein, the property 
stili remains the property of the partnership and the 
action in leleasing his rights does not actually extin- 
guish his right in the immovable property, for he 
receives his share of the assets on going out of the 
partnership and the immovable property still re- 
mains the property of the partnership as it was 

Release deed by which a partner relinquishes his 
share of the partnership property is not compulsorily 
registrable under S. 17. AIR (Vol 13> 1926 Mad 1040: 
51 MLf 410: 49 Mad 738: 1926 MWN 732: 24 MLW 
529: 96 Ind Cas 881 (DB). 

S. 17— A release in writing (relating to interest 

in immovable property, more than Rs. 100 in value) 
must be registered to make it operative— But release 
need not be in writing. AIR (Vol 13) 1926 Nag 21: 
8 NLJ 157: 23 NLR 86: 95 Ind Cas 979. 

S. 17 Deed of relinquishment compulsorily re- 
gistrable does not become effective by being acted 
upon in a partition proceeding affecting wholly sepa- 
rate property. AIR (Vol 12) 1925 Lah 125: 6 LLJ 
391: 85 lnd Cas 285 (DB). 

S. 17 -On- 1 partner releasing his share in the 

partnership— Share affecting immovable property of 
more than Rs 100 in value— Release if in writing 
must be registered though dissolution of partnership 
need not be reduced to writing at all. 

Where an agreement or any other transaction is 
reduced to writing and under it any right to immov- 
able property is affected, such writing ought to be 
registered. AIR (Vol 12) 1925 Mad 945: 22 MLW 
109: 86 Ind Cas 860. - - L 
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S. 17 — Settlement of suit — Release of immovable 

property — Registration is necessary. AIR (Vol 8) 
1921 Cal 202: 48 Cal 1059: 25 CVVN 990: 66 Ind 
Cas 705. 

S. 17 (1) (b) — Relinquishment. 

A document by which an interest in immovable 
property worth less than Rs. 100 is relinquished, 
need not be registered. AIR (Vol 7) 1920 Cal 775: 
57 Ind Cas 949 (DB). 

S. 17 (1) (b)— Surrender — Landlord and tenant. 

A registered instrument is not essential to validate 
a surrender by a tenant to his landlord. AIR (Vol 6) 
1919 Cal 840: 53 Ind Cas 17 (DB). 

Ss. 17 (1) (b) and 49 — Relinquishment — Compro - 

mise petition — Order of Revenue Court — Mutation 
proceedings — Transfer of property under compro- 
mise — Compromise unregistered, if admissible in 
evidence. 

A dispute before Revenue Court as to the entry of 
names in the Revenue Register, between a rever- 
sioner and the daughter of the last holder, was com- 
promised by which the reversion was to pay off 
certain incumbrances created by the parents of last 
holder and the daughter in her turn gave up posses- 
sion of the disputed lands and also her claim to 
mutation. The compromise petition was filed and 
the order was made accordingly. The reversioner 
failed to carry out his part of the compromise and 
the daughter sued for recovery of the land she had 
given up. Except the petition to the Revenue Court 
and the order of the Revenue Officer, there was no 
evidence that the daughter had transferred her in- 
terest in the property. 

Held, that the mutation proceedings not being 
judicial proceedings and the order of the Revenue 
Officer not a decree and both the petition and the 
order, being unregistered were inadmissible in evi- 
dence and consequently there was no legal evidence 
of any transfer of interest by the daughter to the 
reversioner. AIR (Vol 3) 1916 All 1 : 38 All 366 : 14 
A L J 449 : 35 Ind Cas 701 (FB). 

S. 17 (1) (b) — Relinquishment — Usufructuary 

mortgage. 

A relinquishment by a usufructuary mortgagee of 
his right to take possession, need not be registered. 
AIR (Vol 3) 1916 Mad 102 : 31 Ind Cas 565. 

S. 17 (1) (b) — Release — Compromise petition re- 
citing release of a co-parcener’s rights — If admissi- 
ble without registration. 

A compromise petition evidencing an effected re- 
lease of or an agreement to release, a co-parcener’s 
right in a family property, is admissible in evidence 
without registration. AIR (Vol 2) 1915 Mad 590 : 
27 M L J 396 : 26 Ind Cas 790 (DB). 

• S. 17 (b) — Release — Surrender or release; if re- 

quired to be registered. 

Agreements of surrender or release were not un- 
enforceable in Oudh for want of i egistration, before 
the enforcement of the Act in Oudh in 1871. (1913) 
20 Ind Cas 429 (DB) (Oudh). 

S. 17, cl. (b) — Release in writing — Release of 

portion of mortgaged property from debt. 

A release executed in writing by a mortgagee in 
favour of an assignee of a portion of the properties 
mortgaged is inoperative, unless registered, where 
the interest sought to be extinguished by it is of the 
value of Rs. 100 or upwards. (1906) 10 C W N 551 
(559) : 33 Cal 613 : 3 C L J 576 (DB>. 

Ss. 17. 18. 21, 24. 77— Document evidencing re- 
linquishment of a share by a daughter to her father 
in his property — Registration — Refused to register 
on the ground that the document did not contain 
sufficient description of the property — Discretion 
of the Registrar — Jurisdiction of civil court — Right 


71. Release, relinquishment & surrender 764 

of heir to succeed — Vested or contingent estate — 
Transfer of Property Act, Ss. 6, 19, 21 — Succession. 
Act, S. 107 — Spes successionis — Mahomedan Law — 
Document — Alternation. 

A document executed by a daughter in favour of 
her father (the parties being Mahomedans) provided, 
that in consideration of her receiving Rs. 9,000, she 
had reliquished all her rights and claims to any pro- 
perty there may be on her father’s death. This docu- 
ment was presented to the Sub-Registrar of Bombay 
for registration. The registration fee was taken and 
payment thereof was endorsed on the document. 
The registration was subsequently refused on the- 
ground that the document did not contain a suffi- 
cient description of the immoveable property to 
which it related (S. 21.) In a suit under S. 77, 

Held (1) that the document cannot be treated as 
relating to property, much less can it relate to im- 
moveable property, capable of being described and 
identified, and S. 21 cannot apply to it; (2) that even 
taking the document as relating to immoveable pro' 
erty it contains not only a sufficient but the only 
escription that can be given of it; (3) that the docu- 
ment does not lall within the category of any of the 
document mentioned in S. 17, but that it falls with- 
in Cl. (d) or Cl. (f) of S. 18. Where a Sub-Registrar 
or a Registrar has exercised his discretion under S. 24 
or S. 21 of the Act and accepted a document for re- 
gistration, though subsequently he refuses to register 
it, the court in a suit under S. 77 has power to en- 
quire into the propriety of his finding and discretion 
as to such acceptance. The discretion under S. 21, 
arises only where a non-testamentary document 
‘relates to immoveable property.’ Where it does not 
relate, the section cannot apply and the discretion 
cannot arise. And into this question it is open for a 
civil court to inquire in a suit under S. 77. The right 
of a son or daughter or other heir of a person to in- 
herit that person’s property on his death is not an 
estate in remainder or in reversion in immoveable 
property or an estate otherwise deferred in enjoy- 
ment. It is neither a vested nor a contingent right. 

It does not come within the definition oi a ‘vested 
interest’ in S. 19 or of ‘a contingent interest’ in S. 21 
of the Transfer of Property Act .and S. 107 of the 
Indian Succession Act. So far from being a vester of 
contingent right, a right in present or in future, it 
is in the language of Cl. (a) of S. 6 of the Transfer of 
Property Act ‘the chance of an heir apparent suc- 
ceeding to an estate’ or a mere possibility of succes- 
sion which cannot be transferred. A mere spes suc- 
cessionis is unknown to and not recognised by the 
Mahomedan law. The alteration of a document, to 
be material, must affect the legal effect of the con- 
tract so as to make it cease to be the same instru- 
ment. (1905) 7 Bom L R 742 : 30 B 304 (316, 317, 
318). 

S. 17 — Agreement not to prosecute claim and 

not to excute decree — Release. 

Where the plaintiff agreed by a document not to 
prosecute his claim to property for more than Rs. 100 
against one of the defendant as the plaintiff was 
satisfied that the defendant had the title and even 
if he obtained a decree not to execute it against de- 
fendant. and on his death his representative applied 
for execution. * J 

Held (1) that the document was not a release and 
did not require registration, (2) that even if it was 
release the portion containing the covenant not to 
prosecute the claim and not to execute the decree 
was independent of the release and was admissible 
in evidence. (1905) 15 M L J 370 (372) (DB). 

72. Pre-emption and option to re-purchase. 

S. 17 — Document waiving right to pre-empt— 

Need for registration. 
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A document evidencing the waiver of a right to 
pre-emption does not require registration under S. 17 
oi the Registration Act, as there is no transfer or 
relinquishment of any subsisting interest in im- 
moveable property. AIR (Vol 36) 1949 Nag 3S7 : 
I L R (1949) Nag 771 : 1949 N L J 468. 

— S. 17-— Agreement to transfer land — When must 
be registered. 

A, the plaintiff in a pre-emption suit executed in 
favour of B, the plaintiff in a rival pre-emption suit, 
in consideration of B’s having withdrawn the suit, 
an agreement to transfer without charging any thing, 
to B certain land if A succeeded in obtaining a decree 
in his suit. 

Held, that the document was clearly a document 
of title and made B an owner of the land from the 
date of which A obtained a decree in the suit. 1 he 
document clearly fell within the purview of clause 
(b) and required registration before it could be ad- 
mitted into evidence. AIR (Vol 12) 1925 Lah 78 : <8 
Ind Cas 444. 


Sub-Registrar, and hence the registration was valid. 
AIR (Vol 8) 1921 P C 93 : 42 All -187 : 47 I A 177 : 18 
A L J 717 : 22 Rom L R 136 : 28 M L T 98 : 1920 
M W N 413 : 2 U P L R 179 : 25 C W N 73 : 18 
M L W 4 : 39 M L J 41 : 58 Ind Cas 3S6. 

S. 17 (l) (h)— Agency — Transfer of immoveable 

property o( more than Ks*10o in value — Agency 

Registration. 

There is nothing in the T. P. Act or in the Regis- 
tration Act to show that an agent, to transfer an 
interest in immovable property worth more than 
Rs. 100 in value, must be empowered by a registered 
document. AIR (Vol 5) 1918 L B 6 : 43 ind Cas 538 
(DB). 

Ss. 17, 21, 49— Attorney, power of, if creates a 

charge on immoveable property. 

Where a power of attorney was executed by A in 
favour of B to enable B to recover the rents and 
profit of the property of which A was the adminis- 
trator in order to pay off an amount advanced by B 
to A as such administrator. 


S 17— Agreement creating right of pre-emption 

does not require registration. 

The agreement as to pre-emption was in these 
terms : — “If the plaintiff and defendant 1 wish to 
sell the houses situate at Singlaw, they should first 
sell them to trustees Nos. 2 to 6 at the market value; 
that is to say, first right in respect of ‘safil’ is to be 
reserved for them; and accordingly they have been 
given by this document a right in respect of ‘safil’ ”. 

Held, that this agreement is an agreement between 
the parties which could be enforced by the plaintiffs, 
and that it does not create any right in immovable 
property and that it is admissible without registra- 
tion. 32 All 206 Diss. AIR (Vol 10) 1923 Bom 220: 47 
Bom 283 : 25 Bom L R 79 : 73 Ind Cas 666 (DB). 

S. 17 (2) (vi) _ Compromise conferring right of 

pre-emption — Filed before a Revenue Court. 

An agreement giving a right of pre-emption, the 
registration of which is made compulsory, is not 
exempted from the Registration law, simply because 
it is embodied in a compromise filed in a m u . taRo ii 
proceeding before a Revenue Court. (1910) 13 Uo 
241 : 7 Ind Cas 1010. 

Ss. 17, 49 — Compromise regarding contract of 

pre-emption— Not embodied in decree-Not admis- 
sible without registration. 

A sulahnama filed in a suit in so far as it purports 
to create a right of pre-emption is a transaction 
affecting immoveable property and as such requires 
registration. Where such a document was not regis- 
tered no evidence of its contents could be 8 i ven to 
establish a claim of pre-emption. (1910) 7 A L J 206 . 
82 A 206 (209) : 5 Ind Cas 234 (DB). 


73. Power of attorney. 

- — S. 17— Presentation by servant — Invalidity 
Subsequent proper presentation. . 

W executed a power of attorney in favour of D 
and being unable, due to illness, to attend the Ke 3 l . s r 
try Office personally, sent his servant, VV. B-» wi 
the document there for registration. Two days Late 
Sub Registrar went to W’s house and was satisfied as 

to W’s inability to attend the Office. 1 b f . “ ' J 
Registrar read out the document to VV who admittea 
the execution by him and desired its rcg^ration, 
and also that after registration the document s 
be given to D. 

Held, that although probably the Sub-Registrar 
acted irregularly in accepting the document « P ” 
sented by W. B. and in entering the registration as 
made on the date on which W. B. took the document 
to him and not 2 days later, yet the presentation y 
W. B. was inoperative but not injurious to th - 
dity of any subsequent presentation. It was 
*vaa the real presenter, and was so treated by t 


Held That inasmuch as the document was en- 
tered in Book IV instead of Book I, it was not regis- 
tered according to the provisions of the Registration 
Act, and therefore could not affect immoveable pro- 
perty. (1907) 7 C L J 149 : 12 C W N 316 : 35 C 845 
(849) (FB). 

74. Appointment of trustees. 

S. 17 — A deed, by which a debtor assigns has 

entire property to the trustees for the benefit of his 
creditors is exempted from registration under S. 17 
only to the extent that it purports to create or assign 
a right in immovable property and not when it 
amounts to a trust which contemplates something 
more than mere creation or assigning of a right in 
immovable property. AIR (Vol 23) 1936 All 239 : 
1935 A W R 1432 : 1936 A L J 350: 58 All 505 :1930 
A L R 346 : 161 Ind Cas 903 (DB). 

S 17 (1) (b) — Trusts. 

A deed appointing trustees but not vesting property 
does not require registration. Trustees in this sense 
are mere superint ndents of property. AIR (Vol 8) 
1921 P C 105 : 57 Ind Cas 329. 

[Affirming 14 A L J 554 : 35 Ind Cas 718.] 

S. 17 (v) — Power of appointment — Appointment 

of new trustee in place of a dying trustee under 
power reserved by the deed - Registration —Indian 
Trusts Act, Ss. 1, 75_Property dedicated to ebari- 
table uses— Construction of document— Originating 
summons— Certifying counsel — Taxation of costs — 
Practice. 

An indenture of trust contained the following 
clause by which the settlors reserved to themselves 
and the survivor of them the right to nominate and 
appoint trustee or trustees in the place of retiring or 
dying trustee or trustees :— “It shall be lawful for 

to appoint any other person or persons to be a 

trustee or trustees in place of the trustee or trustees 
so dying or going to reside abroad or desiring to 
retire or refusing or becoming incapable to act as 
aforesaid with liberty upon such appointment to 
increase or diminish the original number of trustees 
and upon every such appointment the trust premises 
hereby settled shall be so transferred as to become 
vestecl in the new trustee or trustees.” On the death 
of one of the trustees, the surviving settlor, in exer- 
cise of this power, appointed a new trustee : this 
deed of appointment was not registered. Subs^uently 
the surviving settlor in exercise of the power reserved 
appointed three additional trustees by deeds of 
appointment bearing different dates. The surviving 
settlor died : and at her death without leaving pro- 
geny the whole of the trust property was to be 
utilized for charitable uses and purposes as provided 
by the deed of settlement. The two questions that 
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were submitted to the Court (or opinion were (1) 
whether the deed appointing the new trustee required 
registration; and (.2) whether the additional trustees 
were validly appointed. 

Held (i) that the deed of appointment did not 
require registration. 1 lie provisions of the Trust Act 
not applying to the settlement which became one in 
favour of charity, on the death of the settlor the 
trust property did not vest in the new trustee by 
mere operation ol law. i he deed of appoint rrv nt by 
itself created no interest in the property but merely 
gave him the right to obtain another document, (2) 
That the words * upon any such appointment” in the 
clause were not words that absolutely governed the 
surviving settlor’s right to increase the number of 
trustees : they merely indicated the occasion when 
she may exercise her right, but the right to increase 
the number of trustees existed she was thereiore 
entitled to increase the number of trustees wht never 
she chose to do so. (L907) 9 Bom L K 1071 (.1079, 
1030). 

75. Waqf deeds. 

S. 17 — Agreement between N and S that after 

S bought. certain land he would make it wakf — If 
requires registration. 

N agreed to advance the sale price of a certain 
land which S proposed to buy from a Municipal 
Committee On condition that S executed in his favour 
an agreement when by he hound himself to create 
a wakf of that land. An agreement was then executed 
between N and S to the effect that after S bought 
the land from the Municipal Committee he would 
make it wakf and S or his successors would have no 
right or power to transfer it in any way. After the 
execution of this agreement, the sale price was de- 
posited by N and a sale-deed was executed by the 
committee in favour of S. 

Held, that as the rights under the agreement were 
to come into existence after the land had been bought 
and the sale had yet to take place on the date of 
the agreement, the agreement read as a whole did 
not purport or operate to create or declare any right, 
title or interest in the land whether in the present 
or in the future, and it did not, therefore, require 
registration. AIR (Vol 30) 1949 E P 233 (Dti). 

S. 17 — Where the wafq is made by a deed, Ss. 17 

(1) (a) and 49 come into play. A 1 R (Vol 20) 19 39 
Rang 365: 1940 Rang L R 136: 186 Ind Cas 210 (DB). 
S. 17 — No registration necessary — Wakf nama. 

Where the owner of certain immovable property 
executed a wakfnama purporting to divest himself 
of ownership in favour ol God and appointed himself 
the Mutwalli ol the property during his life-time with 
power to appoiirt successor. 

Held, that he did not purport to transfer the owner- 
ship of the property, and that the wakfnama was 
therefore outside the provisions ol the statute and 
that registration was unnecessary. AIR (Vol 8) 1921 
P C 105 : 39 M l, J 203 : 42 All 609 : 47 I A 224 : 18 
A L J 1089 : 32 C L J 47L : l P W R L921 : 28 M L T 
220 : 12 M L W 539 : 1920 M W N 565 : 25 C W N 
122 : 57 Ind Cas 329. 

S. 17 (1) (b) — 'Vaqf — Subsequent trustee- 

namiih appointing a Co mutwalli 

A M ihomedun under a registered waqf constituted 
himself mutwalli of certain trust created thereunder. 
Subsequently by a trustee-namah he appointed ano- 
ther person to help him as a co-mutwalli but did not 
transfer property to any person or modify the terms 
of the waqf-nam ih in any way. Held, that the 
trustee-namah was not compulsorily registrable. AIR 
(Vol 3) 1916 All 68 : 14 A L j 551 : 35 Ind Cas 718 

[Affirmed on appeal o7 Ind Cas 329 : A TR (Vol 8) 
1921 P C 105.] 

g s< 32, 34. 87 — Evidence — Admissibility — 

Attorney for registration — Death of principal — 


Authority of attorney — Irregularity in registration — 
Mahomedan Law — Wakf — illusory trust. 

Where a document requires registration to be ad- 
missible as evidence or to affect immoveable pro* 
perty, it is not enough that the deed is in fact regis- 
tered, but it must be registered in accordance with 
•law. The registration of a document at the inst- 
ance of one who is not by law empowered to 
present it for registration is not in law recognized 
as such and does not make the document admissible 
in evidence. An attorney authorised to present a 
document for registration and admit execution of 
it before the Registrar losts his authority on the 
death of the executant ; and registration after 
that date on the presentation or the admission of 
execution by such attorney is invalid. 1 he test of 
the validity of a wakf which confers benefit on the 
family ot the settlor is to see whether the document 
is in substance an endowment of the property for a 
charitable purpose or is merely intended to create a 
perpetuity lor the benefit of the family under colour 
ol a charitable trust. (1900) 11 M L J 58 : 3 Bom L R 
114 : 5 C W N 177 : 23 All 233 (241, 242) : 28 1 A 15 
(PC). 

7G. Splitting up of transactions to 
avoid registration. 

S. 17 (1) (b) — Splitting up mortgage in various 

transactions — Registration. 

There is nothing illegal in the parties splitting 
what is apparently one mortgage transaction of more 
than Rs. 100 into several mortgages of even date, 
each for a sum of less than Rs. 100. In such a case, 
the charge on the particular plot dealt with in each 
instrument is below Rs. lUO and, therefore, none of 
them requires registration under S. 17, Registration 
Act. 

The defendant executed fourteen different mort- 
gage-deeds relating to fourteen separate plots of 
land. None was registered. The amount secured on 
it was stated to be less than Rs. 100. The concluding 
clause of each deed contained a clause that mort- 
gagor would redeem the plot on payment of entire 
money due on rest of the mortgages : 

Held, that under the terms of the clause, no addi- 
tional charge was created on the plot mentioned in a 
articular deed, and each plot was, and continued to 
e, liable to be redeemed on payment of the amount 
secured on it, which was below Rs. LOO in every case. 
The clause merely contained a collateral agreement 
as to the date when the right of redemption in each 
case was to be exerci-cd. This by no means amounted 
to a “consolidation” of the fourteen transactions into 
one transaction Hence the d« eds, though unregis- 
tered, were admissible in evidence. AIR (Vol 27) 
1940 Lah 98 : 188 Ind Cas 75 (DB). 

S. 17 — Splitting up mortgage into various trans- 
actions — Registration. 

It is perfectly legitimate to split up a transaction 
into a number of similar transactions in order to make 
registration not compulsory. 

There were 14 different mortgage-deeds between 
the parties, each mortgage-deed relating to separa 
land and being of a value of less than Rs. 100. Eac 
of these deeds, however, except one contained 
concluding clause that mortgagor would redeem 
land when he would piy up entire money on otn 

mortgage deeds. . ca 

Held, that the addition of the clause did not c 
each deed by itself an instrument creating a rig 
the value of more than Rs. 100 to or in im '7? .- ra | 
property. The clause merely laid down a c 
agreement as to the date when the right o 
tion iu each mortgage shall be exercised, j . 

so, the statute must be strictly construe ^ 

benefit given to the person who claimed that h ^ 

not bound by it. The deeds, therefore, did not nee* 
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The mere entry by the Registrar in Rook No. 4 of a 
document which, on the face of it, is clearly of the kind 
to be entered in Rook No. 1 is not by itsell sullicient to 
invalidate the registration in such a way ;i> to render 
the document inoperative or to render the document 
incapable ol being used as evidence of the transaction. 
Where the language of the document clearly ex- 
presses the nature ol the transaction as one allecting 
immovable property and where it contains a descrip- 
tion of Niich property sufficient to identify the same 
within the meaning of S. 21, the mere fact that the 
document has been wrongly entered in Rook No. 4 
should not be regarded as invalidating the document. 
AIR (Vol 20) 1933 Rang 118(2) : 140 lnd Cas 1113 
(DR) 

S. 21 — Effect of inaccurate description. 


legislation. AIR (Vol 26) 1939 Lah 173 : 41 P L R 
585 : 184 lnd Cas 85. 

i— — S. 17 -Splitting up of a transaction— Validity of. 
' Where a person borrowed Rs. 198 and executed 
two unregistered mortgage bonds for Rs. 99 each on 
the same date — Meld, that as there was nothing in 
the Registration Act which forbade the splitting up 
of a transaction in this manner, the bonds were valid. 
1906 A W N 281 : 3 A L J 661 : 29 All 50 l52). 

S. 1S * 

•S. 18 — Fraud — What amounts to — Fictitious 
inclusion of an item of property not intended to be 
conveyed, is fraud 

That a fictitious inclusion of an item never intend- 
ed to be sold, can amount to fraud on registration 
admits of no doubt. If the parties never intended 
that a certain item should be sold at all and transferred 
under the deed, the deed does not relate to it, and 
by concealing the fact, from the Sub-Registrar, they 
commit a fraud oil the Registration Law. AIR (Vol 

17) 1930 All 786 (DB). 

■S. 20. 

is. 20 and 35 — Interlineation — Denial of exe- 
cution. 

Where there was an interlineation at the end of 
the deed and the parties were not prepared to 
admit it, the Sub- Registrar is justified in refusing to 
register the deed. The executant must be taken to 
have denied the execution within S. 35 of the Regis- 
tration Act. AIR (Vol 3) 1916 Mad 673 : (1915) Nl W 
N 543 : 30 lnd Cas 507 (DB). 

Ss. 20 and 72 — Refusal to receive document. 

Semble — if a Sub- Registrar merely refuses to take 
up a document lor registration, no appeal will lie to 
the Registrar against the order. (1912) M W N 412 : 
15 lnd Cas 370 (DB). 



Mortgagee not giving proper description of proper- 
ties situate in Rangoon in accordance with provisions 
of Ss. 21 and 22 — Properties not properly indexed in 
Registration Oliice — Subsequent purchaser making 
ordinary search but not discovering mortgage — As 
failure to make proper entry in index was due to 
negligence of mortgagee, subsequent purchaser would 
be preferred to him. AIR (Vol 16) 1929 Rang 1 17 : 7 
Rang 118 : 117 lnd Cas 530 (DR). 

S. 21 — Property not properly identified — Docu- 
ment is not valid. 

A house and certain land were mortgaged by the 
same deed. In respect of the land what was sought 
to be mortgaged was merely the tenants, permanent 
interest but the mortgagor had no tenants’ interest 
in that land and, moreover, the description given of 
the said land was inaccurate in every particular. 

Held, that the subject-matter of the mortgage had 
not been identified at all for the purposes ol regis- 
tration within the meaning ol S. 21 and the docu- 
ment even if registered would not be valid. AIR (Vol 
15) 1928 Cal 385 : 47 C L J 124 : 32 C W N 241:113 


• S. 20— Interpolation — Admission by parties. 

When all the additions and interpolations are ad- 
mitted by all executants before the Registrar, they 
Cannot be used to avoid the document. (1910) 12 
CL J 137: 5 lnd Cas 654 (DB). 

- — S. 21. 

- — S. 21 — Scope of. 

Section 21 of the Registration Act does not appear 
to lay down any obligation on the part of executants 
of sale deeds to give as true, proper descriptions of 
the properties. What appears to be stressed in the 
section is that the property should be described in 
sufficient details so as to make the identity thereof 
easier. AIR (Vol 37) 1950 Ajmer 19 (2):5L Cr L J 883. 


Ind Cas 855 (DB). 

S. 21 — Sufficiency of description. 

The description of property as required by S. 21 (L) 
is to be sufficient to identify the property, but as 
S. 22 of the Registration Act shows it need not be 
description of local character. It need not mention 
the street in which the house is or give the name of 
the superficial area. AIR (Vol 14) 1927 Mad 586 : 38 
M L T 226 : 25 M L W 563 : 52 M L J 482 : 102 Ind 
Cas 360 (DB). 

S. 21 — Enquiry about description. 

Registering officer is bound to accept in a normal 
case the description of property given by the party. 
AIR (Vol 13) 1926 Nag 93 : 91 Ind Cas 10L8. 


. S. 21 — Properties sufficiently identifiable — 

Document registered — Document, if operative. 

' Section 21 merely lays down certain particulars 
which have got to be complied with before a docu- 
ment can be accepted tor registration. If the pro- 
perties are sufficiently identifiable, the document, if 
fegistered, would be operative in respect of such 
properties as would be louud to answer the descrip- 
tion contained in the document. AIR (Vol 22) 1935 
Cal 203 : 60 C L J 243 : 39 C W N 120:155 Ind Cas 
926 (DB). 

S. 21 — Duty of Registering Officers to insist 

on sufficient description of property. 

It is the duty of Registration Officers to refuse to 
accept a document for registration unless it contains 
a description of the property referred to therein 
sufficient to identify the same and to verify the 
Survey numbers and the extent given in the docu- 
ment before registering it. AIR (Vol 22) 1935 Mad 
20 8 : 40 L W 810 : 154 Ind Cas 753. 

S. 21— Document affecting immovable property 
♦--Entry in Book No. 4 — Whether validates docu- 
ment. 

13F.Y.D. D.F. 25 


S. 21 — Description of property as “godown 

bearing No. 3 Port Trust No. ol which is in 

the New Rice Market at Carnac Bunder Port Trust” 
Bombay was held sullicient, though cadastral survey 
number of property was omitted. AIR (Vol 12) 1925 
Rom 34 : 49 Bom 40 : 26 Bom L R 934 : 84 lnd 

Cas 416. 

S. 21 — Document presented without map. 

The registration of a document without ihe map 
referred to therein is ineffective. AIR (Vol 5) 1918 
Low Bur 31 : 43 Ind Cas 455. 

S. 21 — Description of property — Immaterial 


Section 21 merely provides that the registrable 
ocument should contain a sufficient description to 
lentify the same and the registration will not be 
itiated by an immaterial error in such description. 
l 913 ) 35 All 250 : II A L J 241:18 Ind Cas 923 (DB). 

S. 21— Mortgage — Description of property — 

ub- mortgage. 

When the property mortgaged consists of deeds, 
tiey are sufficiently described if the sums of money 
dtn which they are charged, the dates of execution 


771 


REGISTRATION ACT (16 of 1903), S. 21 


779f 


and persons bound by them are sufficiently clear. 
(1910) 12 C L J 137 : 5 Ind Cas 654. 

. S 21 — Construction — Description of property, 

insufficient. 

Section 21 of the Registration Act is positive and 
imperative and not merely directory. The contents of 
a letter were “I am disgusted with all that 1 got 
from my father and mother and whatever property 
you have transferred in my name. All these pro- 
perties are yours, you are their owner.” Held, that 
the description of the property given in the letter 
was not sufficient to identify the same and the Sub- 
Registrar and the Registrar were right in refusing to 

register it. (19i>9) 31 All 523 : 6 A L J 627 : 6 M L T 
5 : 3 Ind Cas 506 (DB). 

Ss. 21, 22, 76 — Refusal to register— Suit to en- 
force registration — “Sufficient to identify the same” 
— Jaidad Scope of S. 21 — Letter relating to im- 
movable property. 

The provisions of S. 21 are positive and impera- 
tive and not merely directory. 1 he object of register- 
ing a document is to give notice to the world that a 
document has been executed and is in force. The 
object of the statute would be to a great extent 
nullified and innocent persons would be exposed to 
great hardship and loss if the words could be treated 
as purely directory. Hence, where a letter purported 
to transfer immovable property and was presented 
as a non-testamentury document for registration 
which was refused on the ground that it contained 
no description of the property “sufficient to indentify 
the same” — Held, that the refusal was under the 
circumstances proper. (1909) 6 A L J 627 (630) : 31 
All 523 : 3 Ind Cas 506 : 6 M L T 5 (DR). 

S. 21 — Description of property — Power of 

attorney — Document being of two descriptions — 
Gift and appointment of guardian — Doc ment ope- 
rative as t • the appointment of guardian — Death 
of executant before registration - Gift inoperative 
— Registration of document so far as regards ap- 
pointment of guardians — Desciiption of property to 
be managed. 

A document which is in part an appointment of 
the guardian of the person and property of certain 
minors is not a document relating to immovable 
property within the meaning of S. 21 any more than 
a power of attorney authorizing an agent to collect 
rents <4 immovable property is. Such a document 
can he compulsorily registered although it contained 
no description of the properties referred to in it. 

Where a person executes a deed of gift but dies 
before it is registered the gift is incomplete and the 
legal representatives of the donor cannot be compell- 
ed to complete such incomplete gift. 

Where a document is in part operative but is in- 
operative as to the rest, the document rnay be re- 
gistered as to the part that is operative, but the 
Registrar must add a declaration that is only as re- 
gaols the part that is operative that registration will 
take effect. (1903) 13 M L J 303 (305) (DB>. 

S 21 (1) — Description, unsatisfactory . 

Once a sale deed is registered, it cannot be deem- 
ed to be a nullity merely because there was no speci- 
fication of property within S. 21 of the Registration 
Act. (1912) 10 A L J 33 : 16 Ind Cas 337 (DB). 

S. 21 (2) — Description of house in town. 

The proper description of houses in towns for pur- 
post s of registration is by the street in which they 
are situatt d and the number w hich thev hear in the 
street AIR (Vol V 1914 P C 67 : 41 Cal 972 : 1 l. W 
1050 : 41 I A 910 : 27 M L J 80 : (1914) M W N 462: 
16 M L. T 6 : 1 8 C W N 817 : 19 C L J 484 : 16 Bom 
L R 400 : 12 A L J 774 : 23 Ind Cas 637. 

S 22 

_ S 22 — Misdescription. 

W here there is a misstatement or misdescription 


of the sub-registry in which the property is situate, 
the dt script ion is not co ipso insufficient and of such- 
character as to make the regi tration of the docu- 
ment invalid. 33 C WN 1211 : AIR (Vol 17) 1936 
Cal 235 (DB). 

>. 22- Meagre description. 


Description of property given in mortgage-deed 
not in compliance with terms of Ss. 21 and 22 but 
from careful study of document property could be 
identified and the description is not misleading-— 
Document is not disentitled for registration. 117 Ind 
Cas 580 : 7 Rang 118 : AIR (Vol 16) 1929 Rang 117 
(DB). > 

S. 22 -Rules under. . 

Rules of Local Government under S. 22 (1) — Rulfc 
prescribing a particular description of property, not 
saying that document shall not he registered if sucll 
description is not given — Document should be regis- 
tered if the description given is otherwise sufficient. 

Where a reference to other registered document :it 
given, not only the desciiption is sufficient to identify 
the property but it is a compliance w ith rules n* 
force making a certain kind of description necessary. 
99 Ind Cas 846 : 25 M L W 429 : 38 M L T 10 f 
AIR (Vol 14) 1927 Mad 369 : 52 M L J 140 

S. 22_Sufficiency of description — Descriptnlt 


of property — Identification sufficient — Document 
must be registered. 

Cl. (2) of S. 22 provides that a document shall not 
be refused registration merely because there has 
been a notificati' n under S. 22, Cl. (1) unless that 
notification so provides. If notification merely pro- 
vides that in certain districts the description should 
be in a certain manner and does i ot give any further 
direction, the proviso under cl. (2) would have tho 
effect of entitling a document to he registered pro- 
vided the description is sufficient to identify tbo 
property. 

The document sought to be registered was sub- 
stantially a compromise agreement and one^of thd | 
conditions of that compromise was that “all tho, 
immovable properties pertaining to the family of tb® 
executants and mentioned in Sch. A described 
therein below shall be divided into lour equal shares 
and also “a d-ed of partition shall he executed 
separately on a proper stamp paper and that tho 
same shall be got registered.” 

Held, the description is sufficient for the identifica- 
tion of the property. It could have been registered 
at least so far as it purports to be an aureemei\t lot 
partition. 31 All 523, Not Foil. 88 Ind ('as 901 : 1^ 
M L VV 287 : AIR tVol 10) 1923 Mad 81 (DB). 

S. 23 

Ss 23 to 26, 28 and 68 and Registration Rules* 

R 72 — Document registered in wrong sub-registry 
office — Re-registration — Time limit — Lowers of 
District Registrar. 

Where a document has, by inadvertence, beet* 
registered in a wrong sub- registry office in con- 
travention of S. 28 of the Regisiration Act. R. 72 or 
the Registration Rules can be invoked for registra- 
tion of that document afresh. But under that rule* 
the District Registrar cannot issue an order under 
S. 68 of the Registration Act to a Sub- Registrar, 
w ithin whose jurisdiction the property lies directing 
him to r« gister tie document afresh if the P erIO *« 
prescribed in Ss. 23 to 26 of the Act has e * a P s 5g 
since the execution of the document. Under *>. 
the Registrar could only issue orders consistent w > . 
the Reiistration Act. Further before a Registrar 
issue orders under this section it must be shown 
the act or the omission complained oi was *he ac 
omission of one of his subordinates. II LK l __ 
Cal 252 : 53 C W N 92 : AIR (Vol 36) 1949) Cal 22P 
(DB). 
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!. 23— ‘Original award re-written. 

Where an original award is merely re-written by 
the arbitrators, then the award comes within the 
mischief of S. 23, Registration Act, and must be 
presented for registration within lour months from 
the date of execution. AIR lYol 28) 1U4 L Pat 215 : 

7 B R 864 : 195 Ind Gas 5,' (DBh 

S. 23— Time for registration under S. 23, Regis- 
tration Act has been extended by the Bengal lVn. 
Ordinance of 1938. AIR (Vol 27) 1940 Cal 80 : I L R 
(1939) 2 Cal 346 : 43 C W N 948 : 180 lnd Cas 349. 

Ss. 23, 25, 73, 75 — Registration of document 

more than four months after ex cution — Legality. 

A document was presented for registration five 
months alter its execution. The executant then 
denied the execution. On an application under S. 73, 
the Registrar found that it had been executed and 
the requirements of the law had been complied with 
and registered it under S. 75 even within there being 
an application under S. 25 to extent the original 
period ol four month : 

Held, that the registration was illegal and the 
mere fact that the Registrar found that the document 
was actually executed did not validate it for the 
original delay of more than four months after its 
execution was never excused under S. 25. AIR (\ ol 
26) 1939 Lah 292 : 42 P L R 267 : 184 lnd Cas 556 
(DB). 

— S. 23 -Priority. 

Where a mortgage is prior in date and has been 
validly registered within the time allowed by the 
law, it cannot be postponed to a subsequent mort- 
gage merely because the prior mortgagee had omitted 
to get his mortgage registered until after the e *‘' c u- 
tion of a subsequent mortgage. AIR (Vol 20) 1S33 
Cal 398 : 60 Cal 225 : 144 Ind Cas 196. 

Ss 23, 25, 49 (1) — Registration more than four 

months after exrcution. 

Where a document is presented for registration 
more than four months after its execution and no 
attempt is made, pursuant to S. 25. to account for 
the delay in presentation on the ground of urgent 
necessity or unavoidable accident, the Registrar 
before whom it is presented has no jurisdiction to 
register it. The mere fact that he bas registered the 
document will not take the document out ot the 
ambit of S. 49. There is no difference in principle 
between presentation by a person who is not entitled 
to present the document for registration, and presen- 
tation alter the period within which t he presenta- 
tion has to be made, the Recistrar having no juris- 
diction to register it in either event. AIR ( v ol _U) 
1933 Rang 194 : 147 lnd Cas 287 : 11 R. 207 (DB). 

Ss. 23. S7 Document presented for registration 

four months after execution — Defect, if can be 
Cured — Presumption. 

Where a document is presented to the Sub-Regis- 
trar for registration after the expiry of four months 
from the date of exrcution, the Sub- Registrar has, 
tinder S. 23 , no jurisdiction to entertain the applica- 
tion or to register the document. 

Section 87 does not apply when the presentation 

is out of time. . k . . 

When a document is presented for registration 

after the expiry of four months from date of execu- 
tion, but it is all the same registered, it is for the 
person presenting the document to show that the 
days prior to 'he registration were holidays or that 
the office of the Sub-Registrar was closed. In such 
cases, the presun ption is against the person present- 
ing the document for registration. AIR (Vol 20) 1933 
Rang 5 : 11 R 15 : 141 lnd Cas 705. 

* S. 23— Execution at i tervals. , 

Several executants signing a document at intervals 
—Document must be registered within four months 


of the last execution in respect of all previous execu- 
tions whether they are within the four months 
or not. 

S. 24 merely provides a safeguard for the case of a 
document never executed at all by one or mi. re of 
the people by whom it was to have been executed, 
when each execu ion is good to the extent ol the 
executant's interest in the subject-matter. 

Where out ol five expected executants of a docu- 
ment, four signed at intervals ol lour months, and 
the fifth refused to sign and could not be compelled 
to do so. 

Held, the last execution would be the fourth and 
registration would he tim- -barred four months after 
it, but within those four months it would be within 
time against the nrst three executants also. 110 Ind 
Cas 493 : 24 N L R 106 : 11 N L J 96 : AIR (Vol 15) 
1928 Nag 239 (DB). 

S. 23— Presentation beyond time — Document 

presented beyond time — Registration is invalid 

Obiter.— Per Sadasiva Aiyar J. The registration 
of a document presented beyond the period pres- 
cribed by Ss 23 to 26 of the Registration Act is 
invalid. It is not a mere irregularity unde r S. 87 of 
the Act. 59 lnd Cas 978 : 43 Mad 288 : 38 MLJ 149 : 
AIR (Vol 7) 1920 Mad 763 (DB). 

Ss. 23, 24, 25, 26 — Date on instrument — Op- 
tional registration — S 17, Part VII of the Act — Ope- 
ration of 8. 77 — Description, sufficiency of. 

Held. (1; It is not essential for the registration of a 
document that it should he dated. When a document 
tendered for registration is, as a matter of fact exe- 
cuted, parol evidence is admissible to prove when the 
execution took place. 

(2) Where a deed gives the names of the Dihis and 
Chuks ot the properties comprised therein, hut not 
the names of the Districts wherein they are situated, 
the description is sufficient tor the purposes ol regis- 
tration. 

(3) The provisions of Part VII for enforcing the 
appearance of executant and witnesses are applicable 
to the case of an execu ant ol a document, the regis- 
tration ol which is optional and the refusal ol such 
an executant gives rise to a cause of action under 
S. 77. (1904) 1 C L J 126 (132) (DB). 

S. 2.3- A. 

S. 23-A — Limitation for suit — Starting point. 

A disappointed applicant under S. 23-A lias a right 
to bring a suit under .8. 77. and the limitation runs 
from the date of the finding ol the Court and not 
from the date when pi .tin t i it came to know about the 
plea of invalidity of the document. AIR (Vol 29) 
1942 Pesh 37 : 200 Ind Cas 632 (D B). 

S. 23-A — Period of 1 mitation, when starts. 

Where the defendants hud disputed the Validity of 
registration of a document long before in their 
written statements and the plaintiffs alleged that the 
registration was valid and the plaintiffs’ contention 
was upheld by the trial Court and it was only on 
appeal that it was held to be invalid : 

Held, that tor the purposes of re-registratioD, the 
four months’ period as required by S. 2 LA, must he 
computed from the date of the appellate judgment. 
A 1 R (Vol 22) 1935 Lah 32 : 152 Ind Cas 611. 

S. 23-A — Re-registration — Effect if retrospec- 
tive. 

Section 23-A was enacted specially to enable 
parties to get technical defects in the previous regis- 
tration of the documents removed arid when a docu- 
ment is registered under that section, it takes rff. ct 
from the date of original registration and in special 
circumstances an Appellate Court can take notice of 
facts material to the decision of a case, which have 
arisen subsequent to the decision of the suit bv the 
lower Court. Consequently, the evidence regarding 
re-registration of the document can be produced ii* 
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second appeal. AIR (Vol 22) 1935 Lah 32 : 152 
Ind Cas bll. 

S. 23-A — Adopted son. 

Under S. 23-A, the adopted son is a person claim- 
ing under the document and is a proper person to 
represent the documeut. (.1933) 1933 M W N 1148 
(D B). 

S. 23-A — Scope. 

All cases where the person presenting the docu- 
ment was not entitled to present it are covered by 
S. 23-A. (1933) 1933 M W N 1L48 tD B). 

S. 23-.A — Scope. 

Section 23 A requires that the document which 
was erroneously registered should be one requiring 
registration. The section does not say “a document 
requiring registration and presented for registration 
under its correct description.” Whether the character 
of the lormer presentation was of the correct 
character or incorrect character is immaterial. (1933) 
1933 M W N 1148 (D B).: 

S. 25. 

S. 25 — Order extending time — If should be 

passed within time contemplated by S. 25. 

There is nothing in S. 25 of the Registration Act 
which requires that the order allowing an extension 
of time should also be passed by District Registrar 
within the period o! eight months contemplated by 
S. 25 oi the Registration Act. To read such a pro- 
vision into the Act would mean that there would be 
a curtailment of the period allowed to the applicant 
to present the document because the order of the 
District Registrar would naturally be passed after 
some inquiries. There is no justitication in S. 25 for 
this view. 1950 A W R 669. 

Ss. 25 and 77 — Discretion of Registrar extend- 
ing time — Interference by Civil Court. 

A District Registrar acting under S. 25 of the 
Registration Act has been invested v*ith the dis- 
cretion to decide whether there was an urgent 
necessity or unavoidable accident which led to the 
delay in presentation for registration and it is not 
the function of a Civil Court in a suit under S. 77 of 
the Act to sit in appeal over decisions of the Regis- 
trar in such a discretionary matter. 1950 A YV R 
669. 

S. 25 — Refusal to condone delay — Suit, when 

lies. 

Where, upon the refusal of the Registrar to condone 
the delay under S. 25, the Sub- Registrar makes an 
order refusing registration, suit under S. 77 does not 
lie if no appeal is made to the Registrar against the 
order of the Sub-Registrar. A 1 R (Vol 26) 1939 Bom 
254 : 41 Bom L R 470 : 182 Ind Cas 943 (D B). 

S. 25 — Sub-Registrar registering document 

already four months old — Registration, if good. 

The Registration Officer who is merely a Sub-Regis- 
trar, is not empowered to extend the time beyond 
the standard four months (a power which is only 
vested in the Registrar himself under S. 25) and has 
no jurisdiction to proceed with the registration of 
the document which is already four months old. 
Such a registration is bad. AIR (Vol 25) 1938 Rang 
53 : 174 Ind Cas 490 (D B). 

S. 25 — Interference by Civil Court. 

Presentation after time — Refusal to register — 
Civil Courts ar^debarred from questioning the deci- 
sion. A I R (Vol 17) 1930 Lah 710 : 11 Lah 218 : 31 
P L R 508 : 120 Ind Cas 488 (D B). 

S. 25 — Suit is competent under S. 77 even 

where Sub-Registrar refuses to accept document for 
registration under S. 25, because there is no differ- 
ence of meaning between "refusing to register” and 
“refusing to accept for registration” as used in Regis- 
tration Act. 21 Bom 699, Diss. from. AIR (Vol 16) 


1929 Bom 365 : 53 Bom 644 : 31 Bom L R 676 : 119 
Ind Cas 651 (D B). 

Ss. 25 and 77 — Document presented after four 

months — Discretion — Civil Courts 

A Civil Court will decline to direct registration of 
a document not presented lor registration within four 
months as required by S. 2i and there is no order of 
the Registrar extending the time. A I R (Vol 4) 1917 
Lah 39 : 39 P R L917 : 64 P L R 1917 : 123 P L R 
1917 : 112 P W R 1917 : 41 Ind Cas 64 (D B). 

— — S. 25 (I) — Refusal to excuse delay in presenta- 
tion. 

Whether the order refusing to excuse delay in the 
presentation of a document lor registration is one 
passed by the Sub- Registrar after his communicating 
about it to the Registrar or one passed by the Regis- 
trar on application directed to him, it is a refusal to 
excuse delay under S. 25 (1) which furnishes a 
ground for a civil suit under S. 77. 

Per Seshagiri Iyer J. — An order refusing to excuse 
delay in the presentation of a document for registra- 
tion under S. 25 (1) of the Registration Act is an 
order refusing to register the document, which 
furnishes ground for a civil suit under S. 77. 

(Per Bakewell J.) Refusal to excuse delay in 
presentation of document is not a refusal to register 
it. A I R (Vol 4) 1917 Mad 277 : 19 M L T 397 : 
(1916) 2 M W N 38 : 34 Ind Cas 769 (D B). 

S. 26. 

S. 26 — Document affecting immovable pro- 
perty situated in British India executed outside 
British India — Need for registration. 

A document effecting immovable property situated 
in British India of which registration is compulsory 
under S. 17 of the Registration Act is not valid, even 
if executed outside British India, unless it is register- 
ed in British India under S. 26 of the Act. AIR 
(Vol 35) 1948 Nag 110 : ILR (1947) Nag 510 (DB). 

S. 27. 

— S. 27 — Notice of prior contract — Vendee not 
having paid a substantial portion of sale considera- 
tion before notice — Whether entitled to protection 
of S. 27 — Good faith. 

Where, before the Registrar has made the endorse- 
ment cf the presentation < f a document for registra- 
tion of a sale deed, a third party files an application 
to the effect that he had a prior contract in his 
favour of which notice is required to he given to the 
vendor and the vendee, if the vendee has not paid 
at least a substantial portion of the sale consideration 
before notice, he cannot be said to have paid his 
money in good faith so as to be entitled to the pro- 
tection given by S 27. AIR (Vol 21) 1934 All 1045 : 
1934 A L J 871 : 4 A W R 375 : 57 All 346 : 152 Ind 
Cas 39 (D B). 


S. 28. 

1. Burden of proof. 

2. Estoppel. 

3. Procedure. 

4. Validity of registration. 

1. Burden of proof. 

5. 28 — Fraudulent registration — Burden or 


proof. 

In a deed of trust executed by a person in 1893 for 
the benefit of his children, a small piece of land was 
included along with other large areas and the deed 
was registered in the place where the small piece o 
land was situated. In 1924, the son and grandson <» 
the person who created the trust filed a suit in wnic 
they contended that the deed was illegal on tn 
ground that registration was invalid owing to tn 
tact that the small piece of land did not belong to tn 
owner but was included only to effect registration i 

that particular place : a . 

Held. (1) that the onus was on the plaintiffs to 

prove that the trustees were awaie of the wanr v* 
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title of the author of the trust and that they collud- 
ed with him in committing the l rand on the Regis- 
tration Ottice and that they had not proved it ; 

(2) that the registration ol the deed was, therefore, 
valid under S. 28. A 1 U (Vol 22) 1935 bom 54 : 36 
Bom L R 738 : 152 Ind Cas 715 (Db). 

S. 28 — Inclusion of small item in registered 

deed, when amounts to train.!— Onus of proof. 

As in the case of every other kind of fraud, a party 
who sets up fraud on the registration law is bound to 
make it out by clear and cogent evidence and there 
should be strong evidence of collusion between t lie 
parties to the document before a party can be de- 
prived of the benefits accruing to him under a regis- 
tered dted on the ground that there was a fraud on 
the registration law. 

A mere failure to make a good title to the property 
dealt with by the instrument is something totally 
different from fraud. The crucial question in such 
cases is, was it intended or not that the document 
should take effect in regard to the particular item of 
property in dispute. The fact that it is a fictitious 
item may often furnish clear evidence of fraud, but 
when the item does exist, to invalidate a transaction 
on the ground that the party has not adduced satis- 
factory evidence as to his title, is to misunderstand 
and misapplv the law on the subject. A 1 R t\ ol 22) 
1935 Mad 28 : 1934 M W N 1082 : 40 L YY 749 : 1)4 
Ind Cas 572. 

•S. 28 — Fraud on Registration law— Onus. 

The burden of proving that there has been a fraud 
On the law of registration is on the party setting it 
up. A l R (Vol 18) 1931 Mad 45 : 32 L W 630 : 1930 
M W N 1067 (DB). 

~ — S. 28 — Intention of parties material — Property 
intended to pass— Motive immaterial. 

The burden of proving fraud on registration lies on 
the party setting up the plea. Where the evidence 
showed that the small item included in the deed was 
intended to be conveyed in order to give the Sub- 
Registrar of the place jurisdiction, held, that the 
document was not rendered invalid. Rule regam *ug 
fraud on registration law discussed. A 1 R (Vol 1 < ) 
1930 All 797 : 1930 A L J 724 (DB). 

S. 28— When a party attacking a deed has shown 

that the plot in virtue of which registration was 
effected was one which either did not exist or to 
which the mortgagor never had any title this is 
sufficient to raise a presumption that a fraud nail 
been intended and the burden of showing that no 
fraud had been committed thrown on the °ther side 
A I R (Vol 11) 1924 Oudh 136 : 26 O C 336 : 73 Ind 
Cas 13. 

— -S. 28 — Non-existent property — Registration 

officer having no jurisdiction. . . 

At the time the sale was executed in favour °t the 
plff. the vendor had no title whatever in a plot which 
Was entered in the sale deed merely >to enable its 
registration to be made in a certain place. Held, that 
the burden of proving that the entry regarding that 
plot was not a fictitious entry was cast on the put. 
The plaintiff having failed to discharge that burden 
it must be held that the sale-deed was invalid, as the 
registration was collusive and fraudulent. A I R 
(Vol 7) 1920 Oudh 34 : 23 O C 38 : 7 O L J 36 : 2 
U P L R (J C) 37 : 55 Ind Cas 511. 

Ss. 28, 32 and 5— Registration at proper office— 

Burden of proof. 

The burden of proving that the registration of a 
document is invalid, because it has not been register- 
ed at the proper registration office is on the party 

alleging it. According to S. 5 of the Act transfers of 
jurisdiction for purposes of registration should be 
declared only by notifications under that Act. 
Per Roe, J.— Where a person alleges that the descrip- 


tion of the property given in a registered deed is 
incorrect, the burden of proving the incom ctness 
would lie on him under S. 114 oi the Indian Evi- 
dence Act. A I R (Vol -I) 1917 Pat 387 : 3 i’at L W 
325 : 39 Ind Cas 143 (Db). 

2. Estoppel. 

S. 28— Inclusion of item to procure registration 

at particular of! ice — Absence ol intention to convey 
the item Executant ot deed, if can plead invalidity 
of deed— Estoppel. 

Where, in a sale-deed an item of land, which did 
not belong to the vendors and which was not intend- 
ed by any of the parties to pass to the Vendee, was 
included solely lor the purpose ol getting the docu- 
ment registered in a particular Sub- Registrar’s Office 
where documents relating to the other items could 
not be registered, and one of the executants of I he 
sale deed sued for possession contending that the 
sale was void as the deed was not duly registered : 

Held, that the plaintiff could not be allowed to 
plead or take advantage of any inv 
registration of the deed. AIR (Vol 19) 1932 Mad 311 : 
1932 M W N 226 : 35 L W 291 : 55 M 507 : 63 MLJ 
77 : 139 Ind Cas 404 (Db). 

S. 28— Misrepresentation by mortgagor— Regis- 
tration is valid if mortgagee is innocent. 

Where the mortgagor represented to the mortgagee 
that he (the mortgagor) was the owner and pro- 
prietor of the land mortgaged and it is not proved 
that the mortgagee knew at the time ol taking the 
mortgage that the land in question did not belong to 
the mortgagor, held, the mortgagor cannot take 
advantage of his own fraud by pleading that the 
mortgage-deed was not registered at the proper 
place. AlR (Vol 9) 1922 All 231 : 66 Ind Cas 681 (Db). 

(3) Procedure. 

Ss. 28 and 30 — Scope of— Sections do not provide 

for two different modes of registration — Officer em- 
powered under S. 30 (2) — No Part of property com- 
prised in deed situate within his district — Registra- 
tion is not invalid on ground that it is under S. 28 — 
Requirement as to payment of additional fee provid- 
ed by Registration Manual has nothing to do with 
his jurisdiction. 

Per Chakravartti J. — Sections 28 and 30 do not 
provide for two different modes of registration and 
do not warrant the view that if an officer, specially 
empowered under S. 30 (2), registers a deed com- 
prising property no part of which is situated within 
his own registration district, such registration shall 
be valid only i( the registration is impliedly or in sub- 
stance under S. 30 (2), and shall be invalid it the regis- 
tration is under S. 28. There is no such thing as regis- 
tration under one section rather than under another. 
It is true that the Registration Manual provides for 
additional fees to be levied in cases where a District 
Registrar or a Registrar of a Presidency Town regis- 
ters a document comprising property, no part of 
which is situated within his registration district. But 
that requirement has nothing whatever to do with 
his jurisdiction to register a deed and it cannot he 
supposed that when such an officer registers a deed 
on receipt of the lower fee, he somehow contracts 
into a Sub-Reeistrar and exceeds his authority if 
he exercises the larger powers. The authority con- 
ferred by S. 30 (2) is absolute, and it is in no way 
affected by the Registrar charging the lower fee 
chargeable in cases where some part of the property 
is situate within his jurisdiction. The levying of a 
lower fee may be an irregularity and if it is an irre- 
gularity, it may be cuiable under S. 87 of the Act. 
But it is a complete mistake to suppose that the mat- 
ter has any bearing whatever on the jurisdiction of 
the Registrar to make the registration in such cir- 
cumstances. A I R (Vol 33) 1946 Cal 465 : 50 C W N 
569 : 81 CLJ 123 : 227 Ind Cas 449 (DB). 


779 


REGISTRATION ACT (16 of 1908), S. 28_3. Procedure 


780 


Ss. 23, 29 — Document must be considered as a 

whole — Mortgage bond coming under S. 23 but re- 
gistered in wrong office. 

In considering what class a document falls within, 
one has to regard it as a whole. The Court cannot 
reform it by n< tionully cutting out most of the clauses 
which the parties let in and then say : Thus altered, 
this has ceased to be a mortgage and become a bond, 
has ceased to fall within S. 1" and falls within S. 18, 
has ceased to be subject to S. 28 and become subject 
to S 29. 

Where a mortgage bond begins and ends as a mort- 
gage, it is compulsorily registrable under S. 28. It 
cannot be treated only as a registered bond, and as 
such, optionally registrable under S. 29 simply be- 
cause it was registered in a wrong office. MR (Vol £0) 
l y 39 Nag 57 : 19*9 NLJ 44 : ILK (1939) Na, • 64: 179 
Ind C iS 933 (FB). 

— — S 23 — M rtgage of two properties situate in two 
districts — One f rming small portion in value — Deed 

rC vvu erCd in place ' vbere such property is situate. 

Where a mortgagor mortgages two properties one 
consisting of a house and the other of some shares in 

a j ei rr nin an< ^ both the properties are situate 

in durerent districts, and the house is included in 
tne need mainly with the intention of getting the 
registration done in the place where it was situated, 
the mere fact that the house is of small value com- 
pared with the village shares is not suffic ent to in- 
validate the registration, if the parties to the mort- 
gage intended that this house should not form part 
of tne mortgaged property and inserted it in the 
mortgage deed without intending that any interest 
in it shoul 1 b- transferred, then, no doubt, the«inser- 
tion ot the house in the mortgage-deed would h ive 
fraudulent and the registration invalid. 18 NLJ 
291 : (1936) 163 lnd Cas 961 (DB). 

Ss. 23 and 29 — Registration in district where 

transferor had no property. 

In the absence of fraud on the part of the trans- 
feree, or collusion between the transferor and the 
transferee, the mere fact that the transferor had no 
title only to the property which would give jurisdic- 
tion to the office where the document was register- 
ed be » bar to the Hegistrar’s jurisdiction. 

A I H (Vol 5) 1918 Pat 595 : 4 Pat L W 237 : 44 lnd 
Cas 399 tDB). 


S. 28 — Place of registration — No property in 

Effect of. 

A person who has no property in a particular dis- 
trict cannot validly register a bond in that district. 
1 he Registrar of the district has no jurisdiction to 
register t hat bond and such a bond does not create 
any liability against any person. AIR (Vol 3) 1910 
Cal 551 : 29 Ind Cas 413 (DB). 

S. 23 — Registration at wrong office. 

Registration in a sub-district in which the property 
is not situated is “without jurisdiction” and is in- 
valid. AIR (Vol 1) 1914 All 76 : 12 ALJ 913 : 24 b.d 
Cas 451 (DB). 

Ss. 23, 32, 49 and 60 — Registration in wrong 

office. 

A document is not registered in accordance with 
the Act if no part of the property, is situate within 
the jurisdiction of the registrar who registers the 
deed. (1914) 12 ALJ 913 : 20 Ind Cas 52. 

S. 28 — Registration at wrong office — Validity — 

Eiror of procedure. 

Registration of document in a Sub-Registrar’s Office 
within w hose sub-district no portion of the property 
is situate does not render the registration invalid. 
All errors of a Registrar, antecedent to registration 
must he regarded merely as errors of procedure not 
affecting the validity of the instrument registered. 

(1913) MWN 525 : 24 MLJ 664 : 14 MLT 237: 20 Ind 
Cas 385 (DB). 


S. 28 — Registration at wrong office — False 

statement — Jurisdiction of registrar— Invalid deed. 

A false statement concerning certain property to 
which the vendor had no right was m ide in a sale 
deed in order to give jurisdiction to the Sub- Registrar 
who otherwise had no jurisdiction to register the 
det d : 

Held, that the registration was invalid and the 
deed was void for want of registration. (1912) 9 ALJ 
766 : 16 Ind Cas 108. 

S. 28 — Title to property within jurisdiction — 

Enquiry as to — Duty of Registering officer. 

It is not the duty ot a registering fficer to inquire 
into the title of a person regis'ering the document. 
It is enough if property is situate within the juris- 
diction of the registering officer and the document 
cannot be questioned on the basis that the executant 
had no title to the property. (1910) 13 OC 265: 7 Ind 
Cas 614 (DB). 

S. 28 — Property — Portion of it situate in British 

India and another portion out of British India. 

A person can have his document registered in a 
district in British India where a portion of the pro- 
perty is situate although the other portion of the 
same may be situated outside British India and in the 
territory of a Native State. (1900) 2 Bom L R 603: 25 
B 59 (51) (DB). 

4. Validity of registration. 

(a) Essentials. 

(b) Inclusion of a small item. 

(c) No intention. 

(d) No valid title. 

(e) Property non-existent. 

(f) Wrongful inclusion. 

(g) Miscellaneous. 

(a) Essentials. 

Ss. 28 and 30 — Evasion of registration law— 

Test — Intention of parties that property on basis of 
which document is legistered should form part of 
transaction is crucial test — Whether propeity admits 
of ph>sical enjoyment is no test — Law permitting 
registration in intended jurisdi tion without inclu- 
sion of particular property in document — Inclusion 
of such property does not show intention to commit 
fraud on law of reg.stration 

The crucial test to he applied in order to find 
out whether the registration law was evaded or 
d frauded is whether or not the parties intended that 
th-- property in question on the basis of which the 
document was registered should form part of the 
transaction. In order to find out the intention, the 
fact whether the property admits of physical enjoy- 
ment may no doubt be sometimes relevant, but it is 
not the crucial trst. 

Where the law permits registration of a document 
in the intended jurisdiction, independent of the in- 
clusion of any item ot property in it. it Cannot be 
said that the parties intended bv such inclusion to 
commit a fraud on the law of registration. A charge 
of fraud is not to he lightly laid. Where the admit- 
ted farts themselves rule out a possible foundation 
for fraud, a superstructure of fraud cannot be raised, 
merely by trying to show that the property which 
was included in the document was a “fictitious” pro- 
perty in the la ger sense of the word, that is property 
existing but being of inconsequential character and 
not intended to he transferred. , 

A mortgage deed comprised two properties whicn 
were situated outside Cab utta. The third item or 
property was a Calcutta property. The Calcutta pro- 
perty was actually acquired by the mortgagor on the 
very day that the mortgage was executed and it was 
admittedly acquired for the purpose of including u* 
the mortgage, because the mortgagee would no 
advance any money unless some Calcutta property 
was also included. The purchase was in fact pu 
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through for the mortgagor by the mortgagee’s attor- 
neys and the consideration v also deducted by the 
Attorneys from the mortgagee fore it was made 
Over to the mortgagor. The price paid for the pro- 
perty was Rs. 100. The deed was registered by the 
Registrar of Assurances in Calcutta. It was contended 
that the mortgage bond was invali 1 for want «l pro- 
per registration on the ground that a ‘’fictitious” 
property in Calcutta was deliberately included in the 
oocameut with a view to get it registered in Cal- 
cutta : 

Held, that under S. 30 of the Registrar of a Presi- 
dency Town could have registered the document 
without Inclusion of the Calcutta property on pay- 
ment of an extra fee which at the tune the document 
was registered was a sum of Rs. 20. It was difficult 
to see, therefore, why in order to save this extra fee 
of Rs. 20 any of the parties to the tr msaction should 
go to the trouble and expense of acquiri g a prop* rty 
at a much higher value and then including it in the 
document only for the purpose ol securing its regis- 
tration in Calcutta. There could, therefore, be no 
doubt that the mortgagee definitely intended that a 
Calcutta property should be included, and the mort- 
gagor definitely acquired a Calcutta property in order 
that it might be included in the mortgage. 1 he par- 
ties certainly contemplated that the property should 
form part of the mortgaged premises, 'v nether or 
not the mortgagee afterwards gave up the security o 
the Calcutta item was of no significance. I lie point 
was whether at the time the mortgage was executeci 
this was intended to form part of the security, and 
it was abundantly clear that the intention was that 
this Calcutta property should form part of : the secu- 
rity which was offered by the mortgagor. A I t o 

63) 1946 Cal 465 : 50 C W N 559 : 81-C L J 123: 2-7 
Ind Cas 449 (DB). 

S. 28 -Authority to register arises from existence 

of sume property within rrgistering oft icers J l,n 
diction — I roperty capable of ownership and enjoy- 
ment and intended to pass — Registration is valid — 
Inconsequential character of property and obje 
its inclusion are immaterial (Obiter). 

Per Chakravartti J. — The Registration Act makes 
no distinction between substantial proper ie - 
properties of small value. The authority to 6 
arises from the existence or some property wUhii 
the jurisdiction of the registering officer and U ne 
property is a property as the term is unders 
law and is capable of ownership and enjoy me i 
if it is intended to pass, then however inconsequen- 
tial in character it may be and whatever may be the 
object with w .ich it is included in the docume . « 

a matter of the law the registration would be valid. 

AIR (Vol 33) 1946 Cal 465 : 50 C W N 559: 81 C L J 
123 : 227 lud Cas 449 (DB). 

• Ss. 28 and 49 — Registration law _ Compbance 

With-Criterion .s intention of parties-^de ol s are 
in village in district B - Sale deed also including 

small property in di>trict \ — 1 atter P r ‘|* .L a re- 
chased to acquire status of cosharer — - ended 

gistered in district A _ Property hel I w t as '"5 endcd 
to be transferred — Sale-deed held was not void. 

. In determining whether the requirements ot the 

law as to registration have been comp i , . . * 
intention of the parties is the criterion by 
matter must be decided. . . ( 

The test for determining whether the inc ^J or J. e ° a 

O small item of property situate at a P * ,.i • 

tale-deed is registered renders the sa r j 
Whether it *as actually intended to be . * 

Where by a sale-deed re gtstered i n and 

•hare in a village situate in district B a tree 

the deed also included a small item of land 1 and a tree 
situate in district A and the latter property was pur- 


chased by the vendee to acquire the status of a co- 
share : 

Held, that the small item of laud and the free were 
intended to he transferred by the vendor to the 
vendee and, having been actually transferred, the 
registration of the s de-deed was not void and in* 
effective on account of its having been register* d in 

district A. AIR (Vol 33) 1946 Oudh 92 : 1945 O W N 
30 tDB). 

S. 28 — Property existing within Registering 

Officer's jurisdiction — Failure of transferee tu prove 
transferor’s title to such property. 

Where the property included in the transfer deed 
actually existed within the jurisdiction of the Regis- 
tering Olficer. and the parties intended to transfer it, 
the registration would not be affected merely because 
the mortg igee or transferee fails to prove the title of 
the mortgagor or the transfe*or A 1 R (Vol 2S) 1941 
All 179 : 1941 A L ( 163 : 1941 O W N 295 : I L R 
(1941) All 320 : 1941 A W R 83 : 195 Ind C is 25. 

S. 2S — Fraud on registration — Criterion. 

In determining whether the requirements of the 
law as to registration have been complied with the 
intention of the parties is the criterion by which the 
matter must be decided. Where the donor intended 
to vest the property in the donee, the inclusion ol 
the property in a gift deed cannot be held to he a 
device to evade the Registration Act. AIR (Vol 28) 
1941 Oudh 348 : 1941 O W N 532 : 1941 A W R 129: 
194 Ind Cas 87. 

S. 28— Objection to defective registration. 

In th** absence of any collusion between the donor 
and the donee, the registration of the deed cannot be 
challenged as being defective m law. A I R ( Vol £ 1 ) 

1941 Oudh 348 : 1941 OWN 532 : 1941 A W R 129 : 
194 Ind Cas 87. 

S. 28— Mere failure to make good title by mort- 
gagor to property dealt with by the instrument, does 

not establish Iraud. . . . , 

Where registration of a mortgage is sought to be 

invalidated on the ground that mortgagor included in 
the deed, property which was not his own for effect- 
ing registration at a certain place, it is not sufficient 
to show that the mortgagor contemplated a fraud It 
must be further shown that the mortgagee was a 
party to it. The crucial question always is Did the 
D irties intend or not that a certain item should form 
pi r t of the security.” If the parties did then fraud 
is out of question. It is not sufficient to render a 
document invalid that the mortgagor is unab e to 
establish his title to property and even if his title is 
not established it must be shown that the mortgagee 
was aware of the fact that such property was includ- 
ed A 1 R (Vol 16) 1929 Mad 432 : 117 Ind Cas 124 

28 Registrar having jurisdiction — Property 

PvUtine — Registration is va id- unless frand or collu- 
sion exists. A l R (Vol 15) 1078 Nag 1 : 107 Ind Cas 
517 : 23 N L R 14 3 : 11 N L J 49 . , 

§ 2S Property owned bv the donor and intend- 

ed to be transferred Registration is valid. 

The Registration of a document by the Registrar 
having jurisdiction over the property covered by it is 
not invalid in the absence of fraud or collusion on the 
part of or between the parties if in fact the property 
in question does exist. It is enough lor the purpose 
ot Registration that the donor had a good title to 
the property and intended to part with that property 
in favour of the donee. Whether the donee really 
exercised his right conferred bv the deed is not at 
all essential. AIR (Vol 13) 1926 Pat 582 : 99 Ind Ca s 
782 : 5 Pat 646 : 7 L T 821 (DB). 

S. 28 — Fictitious property included by mortgagor 

not in collusion with the mortg igee, does not affect 
mortgagee. AIR (Vol 12) 1925 Mad 430: 79 Ind Cas 
869. 
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S. 2R — Obiter. — The inclusion in sale-deed of 

item of property merely for the sake of registration 
does not amount to fraud on registration where 
the transferor is entitled to transfer it. AIR (Vol 
11) 1924 All 897 : 82 Ind Cas 243 : 46 All 754 : 
5 L R A Civ 509 (DB). 

S. 28 — The inclusion in sale-deed of property 

which the parties intended to be transferred but of 
which possession was not taken by vendee does not 
amount to fraud on registration and does not render 
it invalid simply because the deed which included 
other items of property was registered in the otiice of 
the Sub- Registrar having jurisdiction over the place 
in which the lormer item of property was situated. 
A I R (Vol U) 1924 All 897 : 82 Ind Cas 243 : 46 All 
754 : 5 L R A Civ 509 (DB). 

S. 28 — Non-existent property included to effect 

. . • - . . I • • 
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registration at a particular place — Registration valid, 
unless collusion between parties is proved. AIR (Vol 
11) 1924 Mad 281 : 77 Ind Cas 464 : 33 M L T 243 : 
1924 M W N 125 : 46 M L J 12 (DB). 

S. 28 — Interpolation of fresh property for pur- 
poses ot registration — Consent of mortgagors and 
attesting witnesses. 

With the consent and knowledge of the mort- 
gagor and in the presence of the attesting witnesses 
an item was put in the mortgage to avoid delay in 
registration and to get the document registered in an 
oliice near the place where the mortgagor was living, 
Held, the inclusion of the item was not a fraud on 
the Registration Law and did not invalidate the 
document. AIR (Vol 7) 1920 Mad 596 : 43 Mad 405 : 
38 M L J 251 : 11 L W 192 : (1920) M \V N 205 : 55 
Ind Cas 86 (DB). 

7 28 — Property included in mortgage deed with- 

in jurisdiction — Vendor having no title — Fraud. 

^ n . a nior, Sage deed certain immovable property 
was included which actually existed within the juris- 
diction of the registering officer but the mortgagor 
had no title thereto. 

Held, that the registration was not vitiated by the 
tact of the mortgagor’s want of title when there was 
no knowledge on the part of the mortgagee and no 
lj f tw( ' en t,ie mortgagor and the mortgagee. 
AIR (Vol 6) 1919 Ail 450 : 41 All 22 : 16 A L J 871 • 
48 Ind Cas 200 (DB». 

S. 28 - Place of registration— Wrong inclusion of 

property— Collusion. 

Where there is any fraud or collusion between the 
parties for the purpose ol giving jurisdiction to a par- 
ticular Sub-Registrar to register a document by includ- 
ing property which does not exist, this is sufficient 
to invalidate the registration. But registration is not 
invalid if the property described exists, merely be- 
cause it transpires that the transferor though acting 
in a perfectly bona fide manner, has ceased to have 
an interest in the property. A I R (Vol 6) 1919 Pat 
572 : 4 Pat L J 433 : 52 Ind Cas 446 (DB). 

S. 28 — Mortgagor not owning property. 

The registration of a mortgage deed is not invalid 
simply because the mortgaged property contains a 
part, to which the mortgagor has no title. (1910) 14 
C W N 532 : 5 Ind Cas 127 (DB). 

(b) Inclusion of a small item. 

S. 28 — Fraud on regisi ration — Inclusion of 

small item to give jurisdiction — Title intended to 
pass— Validity of registration. 

Obiter: — Where a small item of property is includ- 
ed in a deed not fraudulently but openly with the 
intention that it should pass for what it is wrrth, the 
registration is not invalid even though such inclusion 
is with the definite object of making registration pos- 
sible at a particular place. The Registration Act 
makes no distinction between substantial properties 
and properties of small value. The authority to regis- 
ter arises from the existence of some property within 


the jurisdiction of the registering officer, and if the 1 
property is a property as the term is understood in 
law and is capable of ownership and enjoyment, and • 
if it is intended to pass, then however inconsequen- ‘ 
tial in character it inay be and whatever may be the 
object with which it is included in the deed, as a 
matter of law, the registration would be valid. AIR 

(Vol 33) 1946 Cal 465 : 5U CWN 569 : 81 CLJ 123 : 
227 Ind Cas 449 (DB). 

S. 28 — The criterion by which the question must 

be decided is whether upon the facts established by 
the evidence, the parties intended this one yard of 
land to pass under the deed. I he motive may be im*’ 
material if the requirements of the law have been 
complied with but of this the intention is critical and 
no such intention existed in this case. 

Where the bulk of property conveyed was situated 
in one district and a ridiculous fraction of land situat-' 
ed in another district was included in the deed to 
enable registration in that other district : ; 

Held, that it was the inevitable conclusion from 
the facts that neither did the vendor intend to sell, 
nor did the purchaser intend to buy, this almost ridi- 
culous fraction of land, and that the so called sale of it 
was a meie device to evade the Registration Act and 
that there was no effective registration of the convey- 
ance. A I R 1931 Mad 45, reversed on evidence : 

A I R (Vol 23) 1936 P C 91 : 1936 A VVR 311 : 2. 
BR 338 : 1936 OWN 278 : 1936 MWN 305 : 70 MLJ 
378 : 43 LW 456 : 193G ALJ 258 : 40 CWN 545 : 38- 
Bom l.R 457 : 38 PLR 308 : 19 NL1 89 : 63 CLJ 382: 
59 Mad 539 : 63 I A 169 : 161 Ind Cas 29. 

S. 28 — Insignificant item included in order t<> 

effect registration in a certain place — Intention of 
parties — Registration, validity of — Tests. 

A deed purported to transfer as one parcel four 
villages in an estate and as a separate item of proper- 
ty, a one- third share in a sitting room in a garden in 
another Mohalla. No part of the garden was included 
in the sale and the purchaser was given no right of 
way or other access to the room. As compared with 
the value of the four villages, this property was in- 
significant. It was found that this insignificant item 
of property was never contemplated as really forming 
a part of the consideration and was entered in the 
sale-deed presumably with the only object of getting 
the deed registered at a certain place : 

Held, that the circumstances pointed out that tho 
parties never intended that this undivided sharo of 
the sitting room should really be sold and that the so 
called sale was a mere device to evade the Registra- 
tion Act. 

The word ‘fictitious’ used in Harendra Lai Ray v.* 
Hari Dasi Debi, [23 I. C. 637] is not confined to non- 
existing properties. It is satisfied if the deed does not 
“relate” to a specified property for any effective pur- 
pose of enjoyment or user. AIR (Vol 21) 1934 P C 
157 : 11 OWN 889 : 40 LW 217 : 1934 ALJ 779 : 67 
MLJ 274 : 15 PLT 531 : 60 CLJ 67: 1934 MWN 751: 
36 Bom LR 867 : 38 CWN 1101 : 56 All 468 : 61 I A 
286 : 4 AWR 46 : 150 Ind Cas 545. 

S. 28 — Fraudulent exclusion of item — Strict proof 

of fraud and collusion, necessity of. . 

There should be the strongest possible evidence of 
the fact that there was collusion between the mort- 
gagors and the mortgagees before the mortgagees can 
be deprived of the mortgage amount owing under the 
mortgage by reason of its registration being invalid 
because of the inclusion of a small item of property 
not belonging to the mortgagors. AIR (Vol 18) 1931 
Mad 335 : 60 M L J 302 : 33 L W 727 : 131 Ind Ca » 
840 (DB). 

S. 28 — Inclusion of item merely for purposes of 

registration at particular place. . , • 

Where the contention is raised that the inclusion 
in a registrable document of a particular piece or pro- 
perty was merely for the purpose of giving jurisaic* 
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tion to the Registrar, the true test whether S. 28 has 
not been complied with will be in cases where the 
parties intend the document to he a deed or real 
trausfer, did they collude in intending that that piece 
of property should not pass : and in cases where the 

S arties intend the document to be nominal or henami, 
id they collude in intending it not to apply, so lar 
as it has validity to that piece of property. The test 
for both cases is : did the parties, in including that 
property, intend to deceive the registration authorities, 
and so escape the mischief of S. 28. 

The facts that the property is small, or that the 
primary intention was that registration should be in 
a particular office, will not in themselves constitute 
acts of fraud. AIR tVol 18) 1931 Mad 45 : 32 L W 
680 : 1930 MWN 1067 : 54 Mad 352 : 60 MLJ 701 : 
129 Ind Cas 245 (DR). 

[Reversed on facts in A I R 1936 P C 91] 

S 28— If property belonging to transferor is in- 
tended to be conveyed there is no fraud however 
small the property may be. 

The object ol the parties to get registration effected 
at any particular place cannot per se amount to a 
fraud on the registration department. J hey are the 
best judges of their own convenience. 1 he inclusion 
of a bit of a property howsoever small does not neces- 
sarily imply any fraud on registration. So long as the 
parties satisfy the requirement^ ol S. 28, Registration 
Act, they are acting well within their powers. 

If in order to enable themselves to present a deed 
for registration at a particular registration office, the 
parties to the deed include a small list of property 
situated within the jurisdiction of that office in the 
deed, honestly believing that that property belongs 
to the transferor, and intending that it should pass 
from the transferor to the transferee they are not 
guilty of committing any fraud on the Registration 
Department and the deed is valid. AIR (Vol 17) 1930 
AU 797 (DB). 

— -S. 28 — Fraud — Burden of proof. 

.The fictitious inclusion of property never intended 
to be sold can amount to fraud on registration law. 
The burden of establishing fraud lies on the party 
who pleads it. Where the property did exist and 
though its value and utility to the purchaser were 
very little there was nothing to show that the parties 
did not thereby intend to confer jurisdiction on the 
Sub Registrar. Held, that the Court cannot in the 
absence of stronger evidence infer fraud. AIR ( > ol 1 i) 
1930 All 786 : 1930 ALJ 926 (DB). 

S. 28-Test for validity. . . 

The test for determining whether the inclusion in a 
sale deed of a share in property at a particular place 
With the object of getting the deed registered at that 
place renders the sale invalid would appear to be 
whether it was actually intended to he transferred. It 
the parties did intend to transfer it, the sale would be 
valid although the motive for the inclusion ol the 
property was merely to secure registration at that 
place. AIR (Vol 16) 1929 Lah 812 : 10 LLJ 375 : 10 
Lah 381 : 30 PLR 546 : 116 Ind Cas 457 (DB). 

S. 28— Property included for effecting registration 

at particular place— Property belonging to transferor 
and intended to he transferred — Registration is valid. 
AIR (Vol 16) 1929 Nag 318 : 119 Ind Cas 701. 

S. 28 - The inclusion of a small plot of land 

belonging to the lessor in a different locality from 
bulk of the property leased for the purpose of obtain- 
ing the registration of the deed at a particular place 
will not of itself render the registraUon of the deed 
at that place invalid. AIR (Vol 15) 1928 Pat 89 . 8 
LT 829 : 105 Ind Cas 172 (DB). 

S. 28-Sale of property by one to another tor the 

sole purpose of giving that other right to regis e e 
mortgage deed in a particular place 1S r J . 

AIR (Vol 14) 1927 All 422 : 49 All 680 : 25 \LJ 349 . 
100 Ind Cas 1029 (DB). 


S. 28 — Unless both the parties to a document had 

the intention to evade t fie registration law by includ- 
ing property in the document simply for giving 
jurisdiction to the Sub Registrar, the docunn nt is not 
necessarily invali I. AIR <Vol 14) 1927 Mad 92 : 25 
MLW 327 : 98 Ind Cas 195. 

S. 28 — Property purchased and included in gilt 

deed with a view to give particular Sub- Registrar 
jurisdiction to register — Gilt deed is valid AIR iVol 
13) 1926 Oudh 136 : 2 OWN 947 : 91 Ind Cas 512. 

S. 28 — Property included in a deed only to give 

jurisdiction to Sub- Registrar — Intention of parties to 
reconvey the property after registration does not in- 
validate Registration. 

1 he Registrar had jurisdiction to Register that 
document, because a portion of the property men- 
tioned in the deed was within his jurisdiction, and 
evidence cannot he led with regard to the intention 
of the parties at the time the document was registered 
to deal again with the portion ol the property which 
was within the jurisdiction of the Registrar and 
which rendered its registration valid. AIR (Vol 12) 
1925 Bom 514 : 49 Bom 821 : 27 Bom L R 1103 : 92 
Ind Cas 628 (DB). 

S. 28 — Small property purchased and included by 

vendor in the sale-deed to confer jurisdiction on the 
particular Sub- Registrar — No dishonest motive 
proved — Registration is valid — Defect in title 
of vendor’s vendor does not affect validity. In 
a proceeding for Registration ol a document, title 
to property cannot be gone into. Section 28 does 
not require anything more than the existence of a 
property within the jurisdiction ol a particular Sub- 
Registrar in order to entitle him to Register the same, 
AIR (Vol 12) 1925 Pat 7S7 : 4 Pat 394 : 7 PLT 507 : 
92 Ind Cas 1034 (DB). 

S. 28 — A small item of property included only for 

Registration will not invalidate Registration il the 
property is intended to be transferred. AIR (Vol 12) 
1925 Put 194 : 78 Ind Cas 492. 

S. 23 — Where a small grove which was the only 

part of the mortgaged property within the jurisdic- 
tion of the Sub-Registrar did in fact exist and was 
believed by both parties to belong to the mortgagor 
and where both parties intended to deal with it. 

Held, that there was no fraud on the Registration 
Act and that the actual existence ot the mortgagor’s 
title did not affect the question. AIR (Vol 11) 1924 
AU 473 : 5 LRA Civ 419 : 82 Ind Cas 736 (DB). 

S. 28 — Inclusion of property for purposes of re- 
gistering document in wrong place. 

If an inclusion of a property ol small value in com- 
parison to others, is made a security lor the purpose 
of getting the document registered by a particular 
Sub-Registrar that motive of inclusion cannot be said 
to be in fraud or violation of the (Registration Act so 
as to affect the validity of the document. AIR (Vol 7) 
1920 Mad 974 : 12 LVV 754 : (1920) MWN 437 : 58 
Ind Cas 849 (DB). 

S. 28— Registration — Validity — Jurisdiction of 

registering officer — Property actually within juris- 
diction included in conveyance — Vendor found not 
to have title in it — Fraud not found. 

Where the title to the only item of property sold by 
a kobala which would give the Sub-Registrar juris- 
diction to register it was disputed and ultimately 
found not to have been in the vendor : 

Held, that this alone, in the absence of fraud on 
the part of the vendor or the vendee or collusion be- 
tween them would not render the registration of the 
kobala by the Sub-Registrar invalid, when the pro- 
perty did in fact exist within his jurisdiction. (1910), 
14 CWN 532 (534) : 5 Ind Cas 127 (DB). 
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(c) No intention. 

S. 2S — Fraud on registration — Property men- 
tioned in sale-deed not existing or of no effective use 
or enjoyment -Evidence as to vendee’s intention not 
to take possession ot the vended property, whether 
admissible. 

Where certain of the property mentioned in a 
sale-deed either does not exist at all or is property 
of which no effective use or enjoyment can be made, 
the sale-deed cannot be said to relate to that pro- 
perty within the meaning ol these words as they occur 
in S. 28. However the case is otherwise where, the 
land belongs to the vendors and is described with 
such particularity that there is no dilficulty at all in 
identifying it; and is such as can be effectively used. 

Where the validity of a sale-deed is impeached on 
the ground that it could not legally be registered in 
a particular sub-registry district oral evidence may 
be adduced to show that the property in that sub- 
registry district which it purported to convey either 
did not exist or could not be ascertained with 
certainty, or, if it did exist and could be ascertained, 
was of such a nature that no effective use or enjoy- 
ment could be made ol it. Rut where the property 
exists and the title to it has undoubtedly passed to 
the vendee, oral evidence that the vendee intended 
not to take possession of it and ultimately to allow 
his title to it to be extinguished is irrelevant. AIR 
(Voi 30 ) 1943 Pat 43 : 21 Pat 710 : 9 B K 85 : 203 
Ind Cas 422 (DB). 

S- 28 — Fraud on registration — Property not 

intended to pass included in mortgage deed to get 
document registered in sub-division, where it was 
situate 1 — Proof of intention — Evidence Act, S. 92. 
Proviso (1) — Insufficient description of such property, 
rendering it unidentifiable —Effect. 


There is no effective registration unless tne deed 
of mortgage relates to land situate in the sub-district 
in which the deed is registered. It is not sufficient 
that the land mentioned in the sale or the mortgage 
deed exists. The document cannot be sai 1 to relate to 
land in a registration district unless it was the inten- 
tion of the parties that such land, even if it exists, 
should in a sale-deed, be transferred or in a mort- 
gage deed form part of the security. 


Where the land certainly existed in a sub-division 
where the deed was registered but the insertion of 
it in the mortgage deed gave the mortgagee no 
security whatsoever and the land being undefined, 
could not effectually form part of the security, and 
on the evidence it was clear that it was never 
intended to form part of such security ; 

Held, that the registration of this mortgage deed 
must be held to he invalid. 

Held, also that the mortgagor could raise this 
question of want of valid registration though he was 
a party to the fraud on the registration laws. 


Held, further that it could not he held that the 
Registrar had no jurisdiction to register this sale- 
deed by reason of the insulficiency of the description 
of the land situate. The Legislature intended that 
such errors or defects should be classed under the 
general words “defect in procedure” in S. 87 so that 
innocent and ignorant persons should not he deprived 
of their property through any error or inadvertence 
of a public olficer, on whom they would naturally 
place reliance. AIR (Vol 27) 1940 Pat 304 : 6 B R 
485 : 19 Pat 578 : 187 Ind Cas 522 (DB). 

Ss. 28, 29 — Fraud on registration law — Portion of 

land not intended to be transferred included in mort- 
gage to give jurisdiction to Registrar — Portion found 
ijOt existing : 

Held, that registration was invalid. AIR (Vol 20) 
1939 Nag 57 : 1939 N L J 44 : I L R (1939) Nag 64 : 
179 Ind Cas 933 (FB). 


S. 23 — Portion included with object of getting 

deed registered in one particular place — No intern- 
ion to make that portion part of security — Regis- 
ration, validity of. 

In judging whether the registration of a document 
is valid, it should be seen whether or not it was 
really intended that property which purp rts to have 
been dealt With by the instrument should actually be 
so dealt wit 1 In other words, whether the instru- 
ment actually “relates” to that property within the 
m antng of S. 23. The criterion by which the ques- 
tion must be decided is whether, upon the facts 
established by the evidence, the parties intended this 
plot oi land to pass under the deed. Where a portion 
of the mortgaged property was entered in the mort- 
gage-deed merely with the object of getting the deed 
registered in the office of a certain Sub-Registrar and 
it was never intended to make that property for™ 
part of the security, the registration of tne deed is 
invalid. AIR (Vol 24) 1937 Oudh 493 : 1937 OWN 
944 : 13 Luck 484 : 171 Ind Cas 233 (DB). 

S. 28 — Property net intended to be mortgaged 

included for jurisdiction purposes — Regi tration is 
wholly invalid. AIR 1923 Mad 447, Diss. 107 Ind Cas 
517 : 23 N L R 143 : 11 N L J 49 : AIR (Vol 15) 1928 
Nag 1 (FB). 

S. 28 — The inclusion of an item of property 

belonging to the vendor in a sale-deed without any 
intention of passing any title in it and purely for the 
purpose of making the deed available lor registration 
in a particular place is a Iraud upon the registration 
law and as such the sale deed must be deemed to be 

invalid. 100 Ind Cas 25 : AIR (Vol 14) 1927 All 797. 

S. 28 — Property included merely for obtiiining 

registration — No interest intended to be transferred 
— Registration is invalid. 48 Ind Cas 127 : 48 Cal 
509 : 19 A L J 385 : 23 Bom L R 629 : 33 C L T 440 : 
25 C W N 985 : 14 M L W 1 : 1921 M W N 370 : 2 
P I, T 397 : 60 1 C 833 : 63 1 C 770 : ,AIR (Vol 8) 
1921 P C 8 : 40 M L J 489. 

S. 28 — Property entered, not intended to be 

sold — Sale, validity of 

A sale deed comprising also a property in a district 
not intended to be sold but to have registration in 
that district is a fraud on registration and being void 
conveys no title. A suit to recover possession from 
the vendee falls under Art. 144 and not under Art. 44 
of Sch. I of Limitation Act. 43 Mad 436: 11 L W 
394 : 38 M L 1 327 : 56 Ind Cas 519 : AIR (Vol 7) 
1920 Mad 598 (DB). 

S. 28 -Place of registration Inclusion of pro- 
perty with a view to give jurisdiction. 

Where property not intended to be conveyed is 
included in a sale deed merely for the purpose of 
facilitating registration in an office which has no 
jurisdiction otherwise to register the deed, the regis- 
tration is invalid and void. 22 M L T 516 : 7 L " 
33 : 43 Ind Cas 515: AIR (Vol 5i 1918 Mad 360 (DB). 


(d) No valid title. 

S. 28— Fraud on registration law — Assignor hav- 
ing no right to assign house included in assignment. 

The te^t to decide the validity ol the registration 
is whether the parties intended the particular pro- 
perty to pass under the deed. Where the parties 
knew that the assignor had no right to assign a h ou ^ e 
which was included in the assignment deed and the 
parties <iid not intend to assign the house hut tne 
deed was registered by the Sub-Registrar who na 
jurisdiction only by virtue of that house, it was nei 
that the registration was a fraud on f^Sistratton a 
and was, therefore, invalid. AIR (Vol ^6) 1939 M 
467 : 49 L W 3S7 (2) : 1939 M W N 554 (DB). 

S. 28 — Fraud— Transfer-deed. , 

Where the vendor neither intends to sell nor the 

purchaser intends to buy any particular item ot pro- 
perty included in the deed of trausfer and the inciu 
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6ion of such property in the deed of transfer is a 
mere device to evade the provisions of the Registra- 
tion Act, there can be no elective registration of the 
deed of transfer at alb AIR tVol 24) 1937 Mad 32 : 
1936 M VV N 852 : 168 ind Cas 87, 

S. 28 — Validity of registration. 

Property not belo. ging to vendor included in sale 
deed for convenience of registration but without in- 
tention to convey it — Registration ot sale-deed is 
invalid. AIR tVol 16) 1923 All 984: 119 lnd Cas 255. 

S- 28 — The intentional inclusion by both parties 

of a certain property in which the mortgagor has no 
interest for the purpose of obtaining registration in a 
district, property wherein was not intended to be 
charged in fact, is a fraud on the registration law, 
and no registration obtained bv means thereof is 
valid. AIR (Vol 15) 1928 Oudh 489 :4 Luck 13:5 
O W N 725 : 112 lnd Cas 273 (DR). 
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vendor is mentioned, or in cases where the parties 
enter into a nominal transaction without any inten- 
tion ot passing title and yet the sale is registered, in 
Such cases it may be said that there is a hand with 
the object of defeating the provisions ol the Registra- 
tion Act. AIR i Vol 14) 1927 Mad 8o3 : 50 Mad 800 : 
26 M L W 300: 1927 M W N 395: 19 M L 1 oil : 53 
M L J 3b4 : L>5 lnd Cas 424 (DB). 

— S. 28 — When on the date a deed of gift was 
registered there was no property for transler belong- 
ing to the donor situated in the Sub- Registrar’s juris- 
diction : 

Held, that the Registration of the gift deed in that 
Sub-Registry is void and a mere nullity. AIR (Vol 13) 
1926 Nag 93 : 91 lnd Cas 1018. 

S. 28— Non-existence of any property within the 

jurisdiction of the Sub-Registrar invalidates regis- 
tration even in absence ol fraud by mortgagee. 


■ S. 28 — Where the property situate within the 
■district of a Sub-Registrar did not belong to cither 
party, and was inserted by transferee, with the know- 
ledge that it did not belong to the transferor, for 
the purpose of giving the Sub-Registrar jurisdiction. 

Held, that it is a fraud on registration and conse- 
quently the document cannot be admitted in evi- 
dence. AIR (Vol 13) 1926 Bom 165: 28 Bom L R 75 : 
■93 Ind Cas 218 (DB). 

S. 28 — Including, intentionally, property in the 

sale deed not belonging to vendors, am >unts to fraud 
and vitiates registration and confers no title. A l R 
(Vol 12) 1925 Nag 460 : 89 lnd Cas 367. 

S. 28 - Inclusion of property not belonging to 

executant with a view to give jurisdiction to regis- 
trar — Effect of. 

Where an item of property which was not owned 
by the vendor and not intended to be conveyed is 
included in a sale deed merely for the purpose of 
obtaining registration of the deed in district where 
none of the property actually intended to be conveyed 
is situate such registration is invalid and does not 
operate to confer title. AIR (Vol 6) 1919 All 261 : 41 
All 385 : 17 A L J 363 : 49 Lnd Cas 543 (DB). 

S. 28— Wrong inclusion of property — Effect. 

The Registration ol mortgage deed of property not 
owned by the mortgagor to the knowledge ol the 
mortgagee but intentionally to get the deed regis- 
tered in a place in which the property really charged 
is not situate is invalid. AIR (Vol 6) 1J1J Nag 1-9 : 
15 N L R 75 : 50 Ind Cas 764. 

S. 28— Evasion of — Property not belonging to 

vendor entered in sale-deed -Sale-deed invalid. 

A sale deed is invalid and does not pass title to 
the vendee, where a certain property is included in 
a sale-deed which at the date ol sale wa* not the 
property of the vendor and was only made use ot lor 

the purpose of evading the Registration Law. AIR 

(Vol 4) 19L7 All 97 : 39 All 523 : lo A L J b50 : 41 
Ind Cas 3 (DB). 

(e) Property non-existent. . 

S. 28— Fraud on registering authority. 

No title passes to a vendee ot a land where the sale- 
deed is registered By practising fraud on the regis- 
tering authority by inclusion of an item which never 
existed in the sale-deed in order to give the register- 
ing authority a jurisdiction which it would never 
have. AIR (Vol 24) 1937 Nag 33d : ILR (1937) Nag 
111 : 169 lnd Cas 675. 

S. 28 -Land bona fide purchased and included in 

a subsequent document — Purchase for facilitating 
registration of the subsequent document— No fraud ^ is 
thereby committed ani the transaction is not invalid. 

In cases however where a non-existing property is 
mentioned or in cases where property which is exis ir 
ing but which does not belong to the mortgagor or 


Where it was admitted that the regi tcred deed 
included a house which in fact never existed and 
which alone gave jurisdiction to the Sub-Registrar to 
register it held, that the registration was invalid 
though the mortgagee was no party to the fraud 
committed on the law of registration and it was the 
mortgagor who was solel>yto be blamed >n the matter. 
The mortgagee himself was indifferent as to the 
value or nature of the property. The property being 
non-existent within the jurisdiction of the Suh- Regis- 
trar he had no jurisdiction ti register the deed. AIR 
(Vol 11) 1924 All 3'3 : 22 A L J 241 : 5 L R A Civ 
1S2 : 78 lnd Cas 265. 

S- 28— Property not existing or not belonging to 

mortgagor, if included only to get Registration done, 
invalidates registration. AIR (Vol 1L) 1924 Cal 348 : 
33 C L J 355 : 70 lnd Cas 583 (DB). ✓ ~ 

S. 28— Where the item of property is non-existent 

within the jurisdiction of the Sub-Registrar who re- 
gi tered the deed the circumstance was treated as an 
Index of the intention of both the parties to deceive 
the Sub-Registrar. AIR (Vol 11) 1924 Nag 3b3 : 78 
Ind Cas 398. 

(f) Wrongful inclusion. 

Ss. 23, 49— Registration of mortgage, in district 

where no part ol property is situate — Validity. 

When a mortgage is registered in a district in 
which no part ot the mortgaged property is situate, 
its registration is invalid under S. 28 and the docu- 
ment cannot be re« eived in evidence under S. 49. 
Such invalidly registered document, in case ol a pos- 
sessory mortgage, cannot be treated as a registered 
bond as in such a case, there is no personal cove- 
nant to re-pay the money AIR (Vol 24) 1937 All 
711 : 1937 A LJ 815 : 1937 A W R 731 : 171 lnd 
Cas 825. 

Ss 28, 29— Fraud on registration - Part of mort- 
gaged property represented to be w ithin jurisdic- 
tion, such item being fictitious — Effect. 

Where the registration of a mortgage-deed has 
been obtained by fraud by representing to the Regis- 
tering Officer who registered the deed in question 
that there were certain properties within the juris- 
diction of the said Registering Officer in order to 
give the officer jurisdiction to register and it has been 
found that that property \v>is a fictitious property 
and had no existence in fact, the registration having 
been obtained bv practising fraud on the law of re- 
gistration, the deed as a mortgage-deed is invalid. 
The effect is that the deed should he deemed to be 
an unregistered document for all purposes and it 
cannot be deemed to be a registered document for 
the purposes of S. 29, Registration Act so as to entitle 
the mortgagee to sue on personal covenant. AIR 

(Vol 24) 1937 Cal 347 : 41 C W N 783 : 171 Ind Cas 
965 (DB). 


791 


REGISTRATION ACT (16 of 1908) 

S. 28— Fictitious property included to give juris- 
diction. 

1 he inclusion of fictitious property in a deed for 
purposes of giving jurisdiction to the Sub-Registrar is 
a fraud on the registry. The effect is that there is, in 
such cases, no proper registration. 

There is no material difference on principle bet- 
ween the inclusion of a property not intended to pass 
by a deed and a property to which the vendor has no 

title. AIR (Vo I 21) 1934 P.«t 127 : 15 P L T 73 : 13 
Pat 111 : 153 lnd Cas G02 (DB). 

S. 28 — That a fictitious inclusion of an item of 

property never intended to be sold can amount to 
iraud on registration admits ol no doubt. II the par- 
ties never intended that a certain item should be 
sold at all, and transferred under the deed, the deed 
does not relate to it, and by concealing the fact from 
the Sub-Registrar they commit a fraud on the regis- 
tration law. AIR (Vol 17) 1930 All 786 (DB). 

S. 28 — Property included in sale-deed only to 

give jurisdiction to Sub-Registrar — No valid transfer 
is effected, because of the fraud on the law of regis- 
tration. AIR (Vol 16) 1929 All 059 : 1929 A L J 801 : 
117 lnd Cas 341 (DB). 

S. 28 — Fraud — Effect. 

Parties to sale-deed entering piece of property 
within Sub-Registrar’s jurisdiction in order to give 
him jurisdiction, cannot get any relief in Court of 
justice. AIR (Vol 10) 1929 All 578 : 118 lnd Cas 539. 
S. 2S — Certain land belonging to mortgagees in- 
serted in mortgage-deed with mortgagee's knowledge 
in order to obtain registration at certain Sub-Regis- 
trar’s office, where it could not otherwise have been 
obtained — Insertion, being fraud on Registration 
Law. rendered deed void. AIR (Vol 10) 1929 Mad 
426 : 120 lnd Cas 876. 

S. 28 — It was found that one square yard of 

house site was included in the mortgage deed mere- 
ly to give jurisdiction to the Peddapur Sub- Registrar 
who registered the document, whereas the propeity 
really intended to be mortgaged was situatrd in 
Amalapur. Held, following 4L Cal 972 (P C) and 48 
Cal 509 (P C) that the mortgage deed is invalid as 
being ‘ in fraud of the registration law.” 

Held, further that the general personal covenant 
to repay was not invalid and that Art. 116, Limita- 
tion Act, was applicable in accordance with the rul- 
ing of Ameer Ali. J. in 29 Cal 654. 

There is nothing in the Registration Act to pre- 
vent the registration of a simple money bond in the 
olfice of any Sub-Registrar at which the parlies de- 
sire to have the document registered. 

Where a document consists of two or more parts, or 
where there are two or more covenants in a docu- 
ment, the mere fact that one part becomes inopera- 
tive or invalid by reason of non-compliance with or 
violation of the provisions of the Registration Act 
need not necessarily make the other Darts of the 
document invalid or inoperative. 

The Registration Act dees not prohibit the use of 
a document as a registered one even if the provisions 
of S. 28 of the Act are contravened. If a document is 
otherwise properly registered, there can be no objec- 
tion to the use of it as a registered one. AIR (Vol 10) 
1923 Mad 447 : 44 M L J 373 : 17 M L W 695 : 32 
M L T 222 : 1923 M W N 166 : 46 Mad 435 : 73 lnd 
Cas 188 (DBb 

S. 28 — No property situate within jurisdiction — 

Registration is a nullity. AIR (Vol 9) 1922 Lah 243 : 
4 Lah L J 245 : 3 Lah 242 : 68 lnd Cas 769 (DB). 

S. 28 — Fictitious entry of property so as to give 

jurisdiction. 

If property which the mortgagor does not possess 
and does not intend to mortgage is intentionally 
sought to be included in the mortgage for the pur- 
pose of obtaining registration in a district in which 
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no part of the property actually charged or intended' 
to be charged in fact exists, it is a fraud on the 
Registration Law, and the registration is invalid# 
AIR (Vol 7) 1920 Nag 99 : 55 lnd Cas 66 (DB). 

Ss. 28, 44 and 37— Fictitious property — Inclusion 

of, to give jurisdiction to registrar. 

Where in order to obtain registration of a mortgage 
at the olfice of the Sub- Registrar of a particular dis- 
trict (where no part of the property mortgaged is in 
fact situate) the parties make a fictitious entry of an 
item of property purporting to be within that dis- 
trict, the entry is a fraud on the Registration law and 
the registration itself is invalid. 

The same considerations apply to the jurisdiction 
of a Court in a suit to enforce the mortgage and such 
fictitious item will be totally ineffective to give juris- 
diction to a Court which would not have had juris- 
diction but for the inclusion of the fictitious property. 
AIR (Vol l) 1914 P C 67 : 41 Cal 972 : 1 L W 1050 : 
41 I A 910 : 27 M L J 80 : (1914) M W N 462 : IB 
M L T 6 : 18 C W N 817: 19 C L J 484 : 16 Bom L R 
400 : 12 A L J 774 : 23 lnd Cas 637. 

S. 28 — A document upon which the suit was 

brought purported to be a mortgage deed hypothe- 
cating two pieces of property, one situated within the 
jurisdiction of the Registrar of Calcutta and the other 
under that of the Sub-treasury ol Sealdah, upon the 
basis of the latter prop, rty the document was regis- 
tered in the Sealdah registration office in 1896. It 
was found that there was no such property under 
the jurisdiction of the Sub-treasurar of Sealdah. 

Held — The Sub-treasurer of Sealdah had no juris- 
diction to register the document under S. 28 of the 
Registration Act. 'I he document was therefore not 
to take effect as a mortgage deed but was sufficiently 
registered as a money bond and the claim was there- 
fore not barred by limitation although the suit was 
brought more than three years after the execution of 
the document. (1902) 6 C W N 856 : 29 C 654 
(660, 661). 

(g) Miscellaneous. 

Ss- 28 and 30 (3)— Fraud on registration — Regis- 
tration by officer with special powers — Property^of 
inconsequential character within his registration 
district included in deed —Title to such property not 
intended to pass — Validity of registration. 

Where the registration is by an otficer vested with 
special powers under S. 30 (2) of the Registration 
Act, the existence of some property within the regis- 
tration district of that officer is immaterial and ac- 
cordingly no intention to commit a fraud on the law 
of registration could he inferred from the mere fact 
that some property of an inconsequential character 
within his registration district which is not intended 
to pass, is included in the deed. Nor can there be a 
fraud on the law of registration if such an item of 
property is deliberately included, for, by such in- 
clusion jurisdiction is not conferred and the registra- 
tion also cannot be held to be void, because the 
document happens to comprise some property of such 
character. AIR i Vol 33) 1946 Cal 465 : 50 C W N 
569 : 8L C L J 123 : 227 lnd Cas 449 (DB). 

S. 28 — Fraud — Necessity of particulars. 

Where a receipt does not purport expressly to ex- 
tinguish the mortgage hut merely acknowledges re- 
ceipt of the money due thereon, it is not inadmissi- 
ble for want of registration. 32 P L R 407: (1931) 133 
lnd Cas 867 (DB). 

S. 28— Fraud — Absence of collusion. 

Any fraud or misrepresentation by one party alone 
is ample to render the registration a nullity. AIK 
(Vol 13) 1926 Nag 93 : 91 lnd Cas 1018. 

— S. 29. 

S. 29 — Inclusion of small Item so as to give 

jurisdiction — Property in existence. 
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Where the parties to a mortgage document intend- 
ed a particular properly however >mall in value as 
compared with rest, to be part ol the security 
although the motive tor its inclusion might be to 
have the document registered by a particular Sub- 
Registrar that motive cannot in any wav be said to 
be in fraud or in violation ol the Registration Act, 
and the document must be held to have been dulv 
registered. AIR (Vol 7) 1920 Mad 97*1 : (1920) MWN 
487 : 58 Ind Cas 849 (D 13). 

-- — S. 29 — False statement made in a document to 
give Sub- Registrar jurisdiction. 

If a false statement is made as to the extent and 
situation ol the property in a deed to give the Sub- 
Registrar jurisdiction to register the deed, the regis- 
tration is invalid and the deed is deemed as unregis- 
tered. (1913) 9 A L J 766 : 16 Ind Cas 108 (D B). 

S. 30. 
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and it is in no way affected by the Registrar charg- 
ing the lower fee chargeable in cases where some 
part of the property is situate within his jurisdic- 
tion. The levying ol a lower fee may he an irregu- 
larity and if it is an irregularity, it may he curable 
under S. 87 of the Act. But it has no hearing what- 
ever on the jurisdiction of the Registrar to make 
the registration in such circumstances. A 1 R (Vol 33) 
1946 Cal 465 : 50 C W N 569 : 8L C L J 123 : 227 
Ind Cas 449 (D B). 

Ss. 30 (2), 31 — Notice, what is. 

Where a document relating to immovable property 
situate at Delhi is registered under S. 30 (2), by the 
Registrar at Lahore, it would not amount to a notice 
unless a memorandum of the instrument is entered in 
the liles by the Registrar’s office at Delhi under S. 51. 
A l R (Vol 23) 1936 Lah 482 : 33 P L R 8 : 163 Ind 
Cas 69 (D B). 
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Ss. 30, 87 — Registrar registering document 

registrable bv Sub-Hegistrar — Omission to state 
that Registrar was acting under S. 30 — Validity of, 
registration. 

In a certain town, there was a Sadar Sub- Registrar, 
whose office was amalgamated with that of the 
Registrar and another Sub-Registrar under the same 
Registrar but in a ditfeient sub-district. A document 
containing one item of property within the jurisdic- 
tion of the former and several other items within 
the jurisdiction of the latter was registered in the 
office of the former. It was subsequently found that 
the one item referred to was non-existent and it was 
contended that the registration was, therefore, 
invalid : 

Held, that under S. 30, the Registrar had power, 
in his discretion to receive an I register any document 
which might lie registered by a Sub-Registrar under 
him, and under S. 87, the Registration was valid 
even though the Registrar had not expressly stated 
that he was acting as a Registrar pursuant to the 
discretion under S. 30. AIR (Vol IS) 1931 Cal 478 : 
58 Cal 133 : 133 Ind Cas 110 (D B). 


S. 30 (1) — Sub-Registrar at one place having no 

jurisdiction wrongly accepting and registering docu- 
ment — District Registrar, if can register it hnnselt 
— Irregularity, if can be cured under S. 87. 

The discretion conferred by S. 30 (l), is wide and 
unfettered. It is not controlled, in so far as re-presen- 
tation of a document which has been accepted and 
duly registered in a wrong place by either S. 3-, or 

S. 34 or by any other provisions of Part VI, or by any 
other part. These provisions deal with initial presen- 
tation and do not refer to re-presentation ol a docu- 
ment which has been accepted for registration and 
duly registered in the wrong place through a mistake 
of the registering authorities for which the parties 
were not responsible. These sections no more impose 
a time limit or any other restriction upon re presen- 
tation. T he discretion should not he lightly exercised. 
It should not be exercised at all when there is gross 
neglience, or carelessness or fraud. AIR (Vol Z/J 
1940 Nag 13 : 1939 N L J 520 : I L R (1940) Nag 74 : 
187 Ind Cas 295 (D B). 


Ss. 30 (2) and 28 — Scope and effect — Regis- 
tration by officer with special powers — No part ot 
property within his di-trict — Lower fee charged 
Validity of registration. 

Per Chakravartti J. — Ss. 28 and 30 (2) of the 
Registration Act do not provide for two different 
modes of registration and do not warrant the vie 
that if an officer, specially empowered under b. dU 
(2), registers a deed comprising property no part 
of which is situated within his own > registration 
district, such registration shall be valid only it the 
registration is impliedly or in substance under 5. dU 
(2), and shall be invalid if the registration * under 
S. 28. The authority conferred by S. 30 (2) is absolute 


S. 31. 

S. 31 — Place of registration. 

Ordinary documents are permitted to be registered 
under S. 31 at the office of Registrar or Sub-Registrar 
or at the executant’s residence, while it is otherwise 
in the cases of extraordinary ones, which can he 
validly done at places other than these. Thus regis- 
tration in an ambulance car, court house, or in a 
train or at a railway station or on a journey, when 
there is a necessity is not invalid. A 1 R (Vol 7) 1920 
Oudh 160 : 23 O C 275 : 58 Ind Cas 903 (D B). 

S. 32. 

1. Object of the section. 

2. Strict compliance necessary. 

3. Person executing. 

See also S. 35. 

4. Presentation. 

5. Presentation by representatives. 

6. Presentation by agent. 

See also N. 3 and S. 33. 

7. Certification of registration — Presumption. 

1. Object of the section. . 

S. 32 — The object of the legislature in enacting 

S. 32 is to prevent a mere outsider from presenting 
for registration a document with which he has no 
concern and in which he has no interest. To allow 
all and sundry to present documents for registration 
would he to open a door to lraucl and forgery, and 
the legislature therefore, intended to provide that 
the registration should he vitiated by the document 
being presented for registration by a person ‘ having 
a direct relation to the dead”. A I R (Vol 15) 1928 
Cal 565 : 55 Cal 1008 : 32 C W N 640 : 112 Ind Cas 
721. 

S. 32 — One object of sections 32 to 35 of the 

Registration Act, is to make it difficult for persons to 
commit fraud by means of registration under the Act, 
and it is the duty of the Courts not to allow the 
imperative provisions of the Act to be defeated. 
AIR (Vol 9) 1922 Lah 98 : 2 Lah 5. 

S. 32 — The terms of Ss. 32 and 33 of the Act 

are imperative. One object of those sections and 
Ss. 34 and 35 of the Act was to make it difficult for 
persons to commit fraud by means of registration 
under the Act and it is the duty of Courts of India 
not to allow the imperative provisions of the Act to 
be defeated when it is proved that an agent who 
presented a document for registration had not been 
duly authorised in the manner prescribed by the Act 
to present it. A I R (Vol 1) 1914 P C 10 : 34 All 49 : 
42 l A 22 : 28 M L J 577 : 17 M L T 148 : (1915) 
M W N 592 : 19 C W N 282 : 21 C L J 218 : 2 L VV 
277 : 12 A L J 129 : 17 Bom L R 413 : 28 Ind Cas 
422 

[On appeal from (1912) 34 All 331 : 9 A L J 420 : 
15 Ind Cas 881], 
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2. Strict compliance necessary. 

-Ss. 32, 33 — Scope. 

The provisions <*f Ss. 32 and 33, must be precisely 
complied with. A I R (Vol 24) 1937 Rang 293 : 172 
Ind Cas 613 ( D B). 

S. 32 — Provisions of S. 32 are imperative; and 

unless a document presented for registration is pre- 
sented by one of the persons described in the section, 
mere presentation does not give to the registrar the 
indispensable foundation, of his authority to register 
it, and the registration, if made, is invalid. AIR 

(Vol 9) 1922 P C 359 : 50 Cal 166 : 37 C L J 34} : 27 
C W N 533 : 2 Bur L J 264 : 49 l A 395 : 17 M L W 
213 : 31 M L T 304 : 44 M L J 732 : 70 Ind Cas 
937. 

S. 32 — The Registration Act has imposed several 

conditions regulating the presentation of documents 
for registration, and it is of great importance that 
those conditions, framed with a view to meet local 
circumstances, should not be weakened or strained 
on the ground that they may appear to be exacting 
and strict. A 1 R (Vol 9) 1922 P C 279 : 2<) A L J 
361 : 37 C L J 377 : 25 Bom LR 655:18 M L W 
124 : 1923 M W N 873 : 44 All 5L4 : 49 1 A 375 : 27 
C W N 437 : 31 M L T 284 : 69 Ind CaS 44. 

3. Person executing. 

See also S. 35. 

Ss. 32 (a), 34 (3) (a — Person authorised to pre. 

sent document for registration. 

As S. 32 (a) is explicit and states that every docu- 
ment to be registered shall be presented by some 
person executing the same, it follows that the sale- 
deeds are also property presented for registration if 
the person presenting them has full power under his 
power-of-attorney to transfer the properties and to 
execute the documents, his act being as effectual in 
law, under S 2, Powers of Attorney Act, as if the 
documents had been executed by the donee of the 
power in the name, and with the dgna f ure and seal 
of the donor thereof. The donee of the power, 
therefore, can admit the execution under S. 34 (3) 

(a). AIR (Vol 20) 1939 Lah 127: 41 PlR 8: ILR 
(1939) Lah 255 : 182 Ind Cas 794 (DB). 

S. 32 — Person executing on other’s behalf. 

A person executing a document on behalf of him- 
self, and on behalf of any person under a power-of- 
attorney, which power does not comply with the 
requirements of S- 33 of the Indian Registration Act, 
1908, is competent to appear and admit execution of 
the first-mentioned document before the Registrar of 
Assurances. AIR (Vol 14) 1927 Bom 487: 5L Bom 
971: 29 Bom LR 1124: 103 Ind Cas 906 (FB). 

S. 32 — Meaning. 

The expression “the persons executing” means the 
persons actually executing, and d es not include a 
principal who only executes by means of an agent: 
50 bom 628 : A. 1 R. 1926 Bom 479; 98 I. C. 6 9, 
Overruled. AIR (Vol 14) 1927 Bom 487: 51 Bom 
971: 29 Bom LR 1124: 103 Ind Cas 906 'FB). 

S. 32— General power to execute document in- 
cludes power to present for registration. 

Where a person holds a power of attorney to 
execute a document on behalf of his principal and 
the document has been executed by him as such he 
is, so far as the Registration Olfice is concerned, the 
actual executant of the document and is entitl d 
under S. 32 (a) to present it for registration and to 
get it registered. He need not possess separate power 
authenticated as under S. 33. AIR (Vol II) 1924 All 
148: 74 Ind Cas 776. 

S. 32 Person signing on behalf of another 

must be taken to have signed as agent, prima facie 
in compliance of the requirements of the Act. AIR 
(Vol 10) 1923 Bom 37: 72 Ind Cas 993 (DB). 

g 32— “Presentation by agent of a deed execu- 
ted by him for principal. 


A deed executed and signed by an agent for the 
principal and presented before the Registrar by the 
Agent himself who admits execution thereof, is said 
to be presented by the actual executant himself and 
is not to be supposed to be one presented unde» 
S. 32(c) of the Act. AIR (Vol 2) 1915 Nag 18:11 
NLR 177: 31 Ind Cas 867. 

4. Presentation. 

(a) What is. j, 

(b) Presentation by executant. 

See also N. 3, 

(c) Security bond in favour of Govt., presenta- 
tion of 

(d) Presentation by pardanashin lady. 

(e) Presentation by minor. 

(I) Presentation by guardian. 

(a) What is. 

S. 32 — Obligor present at a time of presentation 

but not joining it, nor presentation done at his 
request or on his behalf —Presentation, if made by 
him. .» ( 

No doubt it is not necessary for the physical act ot 
presentation to be performed by the presenter. But it 
is necessary to show more than mere attendance 
for the purpose of admitting execution, it is neces- 
sary to show that the obligor joined in the presenta- 
tion or, that presentation was made at the request of 
the obligor; or on behalf of the obligor. When all 
that has been shown in the case is that the obligor 
was present at the time of presentation, and not that 
he j'oined in it or that it was done at his request ana 
on his behalf, it cannot be said that the presentation 
was made bv him. AIR (Vol 27) 1940 Rang 297: 1940 
Rang LR 638: 191 Ind Cas 650 (DB). 


S 32 —Formality about presentation. 

Presentation is a question of fact requiring no 
formality. AIR (Vol 11) 1924 All 799: 46 All 743: 22 
ALJ 700: 5 LR A Civ 524: 92 Ind Cas 345 (DB). 

S 32 — The Act will he sufficiently complied with 

if a person competent to present the document for 
registration is present before the sub registrar ana 
assents, to the registration. (1913) 35 All 134: I* 
ALJ 99: 18 Ind Cas 697 (DB). 

S. 32 — Presentation by servant - If valid. 

Presentation for registration bv a servant of tne 
mortgagee in the presence of the mortgagor wn* 
assents to it is a valid presentation. (1913) 35 All 72: 
10 ALJ 510: 17 Ind Cas 465 (DB). 

S. 32 — Presentation by unauthorised person— 

“Presented” meaning of. 


Where all the executants of a deed are present at 
the Registrar’s office and acquiesce in the handing 
over of the document to the Registering officer by an 
unauthorised person, the document is duly “presen- 
ted” within the meaning of the Act. In ordertO 
decide whether a document was duly presented, the 
Court has to consider the attending circumstances of 

the case. (1912) 34 All 355: 9 ALJ 362: 14 Ind C& 
812 (DB). 

(b) Presentation by c ecutant. 

See also N 3. 


S. 32 -Deed executed by wo or more persons ■ 


Presentation by one of them. 

If a document is executed bv two or more person » 
t is not necessary that all of them should P r 7* ipn * 
or registration; and the presentation thereof by on 
>f them is a sufficient compliance with the law. 

Vol 24) 1937 P C 46: 1937 AWR 327: 45 LW 
1937 OWN 311: 3 BR 342: 39 PLR 2 17: 1 937-1 M LJ 
179: 18 PLT 315: 42 CWN 590: 1937 MWN52 
I R (1937) 2 Cal 148 : 65 CLJ 140 : 1937 A I J G04. 

Bom LR 713: 31 SLR 203: 64 I A 77: 167 Ind Cas 1. 

S. 82 Physical delivery by third person, eH 

>f. 
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Where the executant of a document is present in 
the Registry Office and the document is han led over 
to the Sub- Registrar in his presence and at his 
request the presentation amounts to a presentation 
by the executant himself. AIR (Vol 19) 1932 All 93: 
1931 ALJ 909: 135 lnd Gas 232 (DB). 

Ss- 32, 33 and 61 — Presentation of document by 

unauthorised poison. 

It is the duty ot the Courts in India not to allow 
the imperatixe provisions of the Registration Act to 
be deleated when it is proved that an agent who pre- 
sents a document for registration has not been duly 
authorised. If a person is ill and unable to attend at the 
proper Registration Office to present lor rtgistration, 
execution in the presence of the Registrar is not neces- 
sary; all that the Registrar has to do is to satisfy him- 
self that the document has been •voluntarily executed. 

A document was presented for registration by an un- 
authorised person whostated that the executant was ill 
and deposited the iee for the Registrar to visit the 
executaut or issue a commission lor his examination 
to ascertain if the document had been voluntarily 
executed. The Registrar visited the executant at his 
house and he admitted execution and requested that 
after registration the document be given to his 
attorney. , . . 

Held, that the executant was the real presen tor 
and the registration was therefore valid. AIK ( o| iOj 
1921 PC 93: 39 MLJ 41: 18 ALJ 717: (1920) MWN 
413. 28 MLT 98: 47 I A 177: 58 lnd Cas 380. 

Ss 32 and 47 - Executant present before Regis- 
trar-Presentation by another. 

Where the executant of a document is present 
before the R. gistiar and presentation of the docu- 
ment to the RegRtrar is made on his behalf and with 
his assent it is quite immaterial by S. 47 when the 
physical act of handing «ver the documei.t w p. rlor- 
med. AIR (Vol 6) 1919 Oudh 201: 6 OLJ 39: 1 UPLR 
(JC) 24: 49 lnd CaS 375 (DB). 

S. 32— Presentation by father of executant in 

presence ot executant— If valid. 

Presentation by the father of the executant of a 
document who is a lady and admission ijj 

then and there before the Sub- Registrar is a valid 
present .tion within the meaning of S. 32. (1J12) J 
ALJ 148: 13 lnd Cas 961 (DB). . 

(c) Security bond in favour of Govt , presentation of. 
ye; security bond {iled in C ourt-No person 

named as obligee. 

Where in a security bond filed in Court, no person 
is named’ as the obligee, the bond is given to the 
Judge ot the Court and therefore, if not presented by 
the obligors, ought to he presented by the Judge or 
by a person holding a Inly authenticated power-of- 
attorney from him- AIR (Vol 22) 193 d Rang 39 : 155 

lnd Cas 512. . , 

(d) Presentation by pardanashin lady. 

S. 32 — Pardanashin lady. j 

Where a pardanashin lady executes a sale- deed and 
her husband hands it over to the Suh-Reg'strar who 
then comes out ol his office w ^ r e the lady is on an 
ekka and there ascertains from her i she had eiecu 
ed it and had received its consideration and havn.g 
satisfied himself goes hack to his office and makes an 
endorsement on the back of the deed that he lady 
presented it for registration, the deed is not invalid 
on account ol the defect in i's registration. AIR (Vol 

27) 1940 Oudh 152 : 185 lnd Cas 441 lUB). 

S 32 Handing over the deed to Sub- Registrar 

by husband, and asking the Sub- Registrar to .go .to 
-pardanashin lady’s house, does not amount to presen- 

ta T°he handing over by the husband, of th e deed was 
inoperative, but not injurious to the su Q , 

sentation which in fact took place at the house of the 


lady. A I R (Vol 11) 1924 All 799 : 46 All 743 : 22 
ALJ 700 : 5 LRA Civ 524 : 92 lnd Cas 345. 

Ss. 32 and 33 — Presentation, by husband of a 

pardanashin lady. 

Presentation lor registration by the husband of the 
executant who had no authority to make the presen- 
tation is a nullity even though the executant is a 
p.irdaiiushin ladv (1913) 35 All 34 : 10 A L J 440 : 
17 lnd Cas 274 (FB). 

(e) Presentation by minor. 

S. 32— Minor claiming under deed. 


Section 32 provides that a document may be pre- 
sented for r> gistraiion by a person claiming under it. 
A minor so claiming is entitled to present it lor regis- 
tration. A 1 R (Vol 25) 1938 Cal 120 : 177 lnd Cas 
517. 

Ss. 32, 73 — Presentation hv minor — Validity — 

Presentation under 8s. 32 and 73 — Difference. 

Fresh evidence in an appml can only lie taken if 
the Judge on an examination of the record, discovers 
some lacuna which makes it necessary for him in the 
exercise of his duty to decide the case to get some 
more evidence. It is not a right of the parties ; it can 
be exercised only by the Judge and that exercise is 
hedged in by the requirement that 'grounds’ must be 
stated. 

Presentation by a minor claiming under a docu- 
ment in her favour for the purpose of registration, 
before a Sub-Registrar is perfectly valid. 

Principles which apply to the first presentation of a 
document under S 32 need not necessarily apply to 
the presentation of an application under S. 73 1). 

I here is no question of presentation at all under 
S. 73. AIR (Vol 20) 1933 Mad 407 : 37 L W 47 L : 64 
MLJ 449 : 1933 MWN 636 : 142 lnd Cas 646. 

Ss. 32 and 35 — Presenta'ion by minor. 
Presentation of an instrument by a minor for regis- 
tration is not invalid if he has a claim thereunder. 
AIR fVol 3) 1916 Low Bur 3f : 33 lnd Cas 33. 

(I) Presentation by guardian. 

S- 32 — Presentation of deed of adoption by natu- 
ral father of the minor adopted boy — Competency. 
1950 SCJ 120. 

Ss- 3 (c) and 2 (10) — Representative of minor — 

Gift deed in favour ol Mahomedan minor — Presen- 
tation by mother and de facto guardian — Validity. 

Obiter: — In the case of a minor, the only person 
competent to represent him in matters relating to the 
registration of a document is the guardian entitled in 
law to act for him. 

The mother and de facto guardian of a Mahome- 
dan minor, being competent to accept an unburdened 
gilt or to do an act purely advantageous to the in- 
fant, can represent him at the registration of a deed 
of gift which creates no such obligations as would 
take away its advantageous character. The accep- 
tance of such a gift being an act purely advantageous 
to the infant, she is competent in law to do every- 
thing necessary in furtherance of this act and conse- 
quently competent to present the document for regis- 
tration. ILR (1948) 1 Cal 13 : 51 CWN 675 (DB). 

S 32 — Deed of adoption — Presentation by natu- 
ral father, when proper. 

Where the wife of the adoptive father denies the 
adoption of a minor by her husband, the nresentation 
of the deed of adoption by the natural father of the 
minor for purposes • f registration is in accordance 
with law. A I R (Vol 31) R»44 Mad 551 : 1944 MWN 
534 : 1944-2 M L J 126 : 219 lnd Cas 227 (DB). 

S. 32 — The presentation of a sale deed by the 

maternal uncle of a claimant who was an orphan and 
who had no agnatic ma'e relations for registration on 
behalf of the claimant as his guardian is valid. AIR 

(Vol 17) 1930 Mad 425 : 120 lnd Cas 77 (DB). 
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. S- 32 — Deed of adoption by natural father. 

Per Sadasiva Aiyar J. — The natural lather of a 
minor boy adopted by a widow in pursuance ot a 
written authority to adopt given by her husband is 
competent to present that document for registration 
on behalf of the* minor. A I K (Yol 7) 1920 Mad 763 : 
43 Mad 2SS : 38 N1LJ U9 : 59 Ind Cas 978 (DB). 

5. Presentation by representatives. 

S. 32 (b) — Presentation by one of several repre- 
sentatives. 

d he word ‘representative’ in S. 32, cl. (b) includes 
the case of one of several representatives. Presenta- 
tion by one of several representatives is valid pre- 
sent aion. MR (Vol 19) 1932 Cal 588 : 55 C L J 1U7 : 
139 lnd Cas 234. 

Ss. 32, 33. 35, 87 — Death of executant — Pre- 
sentation — Non-joinder of all legal representatives 
— \ alidity of registration. 

\\ here the executant of a document dies before it 
is registered, it is not incumbent under the law that 
all his representatives should join in presenting the 
document for registration; and supposing that it is so 
incumbent, non joinder of all is a mere defect in 
procedure curable under S. 87. AIR (Yol 19) 1932 
Cal 110 : 58 C 876 : 133 Ind Cas 191 (DB). 

S. 32 Scope. 

Section 40 does not exclude the provisions of S. 32 
and does not limit the persons entitled to present for 
registration an authority to adopt, to the actual 
donor if living, and to the donee and the adopted 
son after the donor’s death. Presentation by the 
representative of the adopted son is sufficient. A I R 
(Vol 16) 1929 P C 24 : 56 M L J 218:52 Mad 175 : 58 
I A 21 : 33 C \V N 261:49 C L J 138 : 29 M L W 
118 : 1929 M W N 47 : 1929 A L J 41 : 31 Born L R 
299 • 114 lnd Cas 17. 

S. 32 — Executant dead — All legal representa- 
tives need not join in presenting the document — 
Any one of such persons may present the document 
for registration. 

The object of the legislature in enacting S. 32 is 
to prevent a mere outsider from presenting for regis- 
tration a document with which he has no concern, 
and in which he has no interest. To allow all and 
sundry to present documents for registration would 
be to open a door to fraud and forgery, and the 
legislature, therefore, intended to provide that the 
registration should be initiated by the document 
being presented for registration by a person “having 
a direct relation to the dead.” AIR (Vol 15) 1928 
Cal 565 : 55 Cal 1008 : 32 C W N 646 : 112 Ind Cas 
721 (DB). 

S. 32 — Presentation by one representative is 

sufficient. 

In so far as the provisions of S. 3z (b) can be ap- 
plied at all to the case of a deceased executant, it is 
sufficient if the document is presented for registra- 
tion by a person who is a representative of the estate 
of the deceased, and it is not necessary for the entire 
body of persons, who between them represent the 
whole estate, to join in making the representation. 
AIR (Vol 12) 1925 All 215:47 All 294:22 A L J 1112 : 
6 L R A Civ 135 : 84 Ind Cas 78tt (DB). 

S. 32 — The term “representative” in S. 32 refers 

to the legal personal representative or (by virtue ot 
S. 2) the guardian or committee of the persons des- 
cribed and does not include a clerk or agent. AIR 
(Vol 9) 1922 P C 359 : 50 Cal 136 : 37 C L J 343 : 27 
C VV N 533 : 2 Bur L J 264 : 49 1 A 395 : 17 M L W 
213 : 31 M L T 304 : 44 M L J 732 : 70 Ind Cas 937. 

_S. 32 — Registration is intended to be a contem- 
poraneous publication of a transaction as a guard 
against the subsequent fraud or alteration. A docu- 
ment can be registered by a legal representative 
when the executant does not or cannot appear, regis- 
tration will be effected, even if consideration is 


denied on proof of execution. Registration of a deed 
is something different from the validity thereof and 
from the value of the title of the executant to the 
property affected by the deed. AIR (Vol 2) 1915 Nag 
33 : 11 N L R 4 : 27 Ind Cas 861. 

6. Presentation by agent. 

See also N. 3 and S. 33. 

(a) Duly authorised. 

(b) Not authorised. 

(c) Effect of. 

(a) Duly authorised. 

Ss. 32 and 87 — Presentation by ammuktar — 


Registration — Defect in — Effect of. 

Improper registration of a document or an error on 
the part of a Registrar, does not affect its validity. 
The presentation of a document for registration by a 
person holding an ammukhtarnamah empowering 
him to do all cts relating to the executant’s estates 
in Courts and offices, and in “in the District Regis- 
tration office,” etc., is a presentation by a person 
dulv authorised. AIR (Vol 6) 1919 Cal 235 : 23 C W 
N 534 : 29 C L J 305 : 51 Ind Cas 88 (DB). 

S. 32 — The presentation of a mortgage deed for 

registration by an agent having authority in that 
behalf, is a valid presentation under Registration 
Act. (1910) 32 All 179 : 7 A L J 157 : 5 Ind Cas 760 
(DB). 

S. 32 — After revocation of power of attorney — 

Contract Act, S. 208. 

When a document is registered by an agent hold- 
ing power of attorney from the executant of the 
document, the fact of the power being revoked by 
the principal before the date ol registration does not 
make the registration invalid if the revocation is not 
made known either to the person in whose favour 
the document is executed or to the Registering Officer. 

(1902) 7 C W N 229 (238) : 30 Cal 265 (DB). 

(b) Not authorised. 

S. 32 — The presentation of a document for regis- 
tration by an agent who does not hold a power or 
attorney duly executed under S. 33, although autho- 
rized to execute the document, is not valid, and the 
registration following such presentation is of no 
effect. AIR (Vol 13) 1926 Born 479 : 50 Bom 628 : 28 
Bom L R 949 : 98 Ind Cas 629 (DB). 

S. 32 — Presentation by pleader. , 

Presentation by pleader without any power ol 
attorney does not make the registration valid. AIR 
(Vol 13) 1926 Rang 17 : 3 Rang 398 : 91 Ind Cas 644 
(DB). 

Ss. 32, 33 — Presentation by agent. 

Presentation of document by agent not duly 
authorised is not proper presentation though its exe- 
cution and registration is admitted by the execu- 
tants. AIR (Vol 9) 1922 Lah 98:58 Ind Cas 333 (DB)- 

— S. 32 — Presentation by son of executant. 

A presentation of a document for registration by 
the son of a person not authorised to present it as 
provided by S. 32. is not a valid presentation. (1913) 
18 Ind Cas 286 (DB) (All). 

— Presentation by agent of 


S. 32 (a) and (b) 


mortgagee not authorised by statute — Presence o 
mortgagor and admission of execution, if cure 

defect — Provisions imperative. . 

A Registrar or Sub- Registrar under the Registra- 
tion Act has no jurisdiction to register a documen 
unless he is moved to do so by a P£ rSOr l 
has executed it or claims under it or by ttie t 
presentative or assign of such person or by an as 
of such person, representative, or assign duly a 
rised by a power of attorney executed and au t k e 

cated in the manner prescribed by S. 33. atrent 

document is presented for registration by a g 
not so authorised the executant who attends merj 
to admit that he had executed it cannot be trea 
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for the purpose of S. 32 of Act III of 1877 as present- 
ing. the deed Cor registration. The terms of Ss 32 
ind 33 of the Act are imperative. One object of those 
sections and Ss. 34 and 35 of the Act was to make it 
difficult for persons to commit fraud by means of 
registration under the Act and it is the duty of 
Courts in India not to allow the imperative provi- 
sions of the Act to he deleated when it is proved 
that an agent who presented a document for regis- 
tration had net been duly authorised in the manner 

? rescribed bv the Act to present it. AIK (Vol l) 191-1 
' C 16 : 37 All 49 : 42 l A 22 : 28 M L f 577 : L7 
MLT 148 : (1915) M W N 592 : 19 C W N 282 : 21 
C L J 218 : 2 L W 277 : 13 A L J 129 : 17 Bom L R 
413 : 28 Ind Cas 422. . ,,, 

[On appeal from (1912) 34 All 331 : 9 A L J 4-0 : 

15 Ind Cas 881.] 


oai. 32. 33, S7 — Power to attorney not in proper 

form — Presentation by person holding defective 
power of attorney — Subsequent appearance of the 
executant and acknowledgment of execution — Re- 
gistration invalid. 

The jurisdiction of a registering officer only comes 
into force when a document is presented to him m 
accordance with law. A presentation by a person 
holding a power of attorney not executed or authen- 
ticated in the manner prescribed by S. 33 is not a 
valid presentation; and the fact that the Reg strar 
registered it after summoning the executant nimseii 
and getting his acknowledgment cannot make u a 
. valid registration; and S. 87 cannot cure the dccc. 

1906 A W N 195 : 3 A L J 743 : 2S A 70/ (711) iDB). 

(c) Effect of. 

Ss-&2, 33 — Applicability — Provisions, if im- 
perative Agent presenting mortgage deed tor re- 

gistration — Agent not authorized as prescribed — 
Registering officer of Bampur State, whether Court 

^Sections 32 and 33, relating to the presentation of 
documents for registration are imperative, and their 
provisions must be strictly followed. Where an age 
who presented a mortgage-deed for registration has 
not been authorised in the manner prescribed by he 
Act, the deed is invalid and cannot alfect the im- 
movable property to which it relates. 

A Registrar acting under S. 73 is not a Cour 
within the meaning of Civil P. C. The badar negis 
trar of Rampur St Re is not a Court or Judge within 

the meaning of S 33. Registration Act. 

The proviso to S. 33, and sub-ss. (2) and 3) apply 
only to cases mentioned in els. (a) and (h) of tha 
section which deal with power-of attorney to be e\e 
cuted and authenticated in British India and do not 
apply to cl. ic), which provides f° r the manner n 
which a power-of- attorney is to be authenticated m 
place outside British India. In such cases he powe - 
of- attorney must be executed before and 
cated bv the olficers named in S. 33 (c) personally 
and execution and authentication , before ia Commis- 
sioner is not a sufficient compliance with that sec 

tion. AIR (Vol 20) 1933 All 233 : 1933 A L J 
Ind Cas 572 (DB). 

c no _ Person oresenting not properly autho- 
ris'd- Registration is invalid - Sections are im- 


perative. . . , . 

Sections 32 and 33 of the Registration Ac . relat- 
ing to the presentation of documents for registra 
are imperative and their provisions must be str ctiy 
followed and therefore, if the Wot wh° presented 
a deed for registration, had not been duly autnorisetl 
in the manner prescribed by the Act the deed won d 
not be validly registered so as (under Section 4J) to 
effect immovable property, " to tor^vedta evj- 
dence of any transactions affecting such P™P ert y* 
One object of Sections 32 to 35 of the Registration 

13F.Y.D./D.F, 20 
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Act, is to make it difficult for persons to commit 
fraud by means of registration under the Acl, and it 
is the duty ol the Courts not to allow the imperative 
provisions of the Act to lie deleated. Alii (.Vol 91 
1922 Lah 93 : 2 Lah 5 (DB). 

S. 32 — Where a deed is presented for registra- 
tion on behalf of the executants by a person not duly 
authorised by them, the registration is invalid and 
the fact that the executants had represented to the 
other party that the person who presented it had 
been duly authorised hv them cannot estop the exe- 
cutants from challenging the validity of the registra- 
tion. AIR (Vol IS) 1 93 L P C 52 : 53 C I, ] 198 : 60 
M L } 441 : 1931 M W N 241 : 8 O W N 548:31 L W 
596 : 33 Bom L R 434 : 1931 A L f -119 : 12 P L T 
543 : 10 Pat 4SL : 35 C W N 354 : 53 1 A 58 : 13 L 
Ind Cas 321. 

Ss. 32 and 33 — Presentation — Presumption — 

Burden of proof. 

The presentation of a document by a person without 
authority renders the registration invalid, notwith- 
standing the presence and acquiescence of the party 
entitled to present it. AIR (Vol 4) 1917 Low Bur 54 : 

9 Bur L T 197 : 37 Ind Cas 26 (DB). 

Ss. 32 and 33 — Deed in possession of mediators 

— Registration. 

Where a document is in the possession of media- 
tors and could have been obtained and presented for 
registration hv one of the parties, the other party is 
not liable unless the non-registration was due to any 

default on his part. AIR (Vol 3) 1916 Mad 627 : 29 
Ind Cas 5S5 (DB). 

Ss. 32, 34 - Presentation of document by a per- 
son without authority. 

A person, who had executed a document dispos- 
ing of property made his power-of-attornev to his 
agent to present it for registration, but died before 
the registration. The Registrar was aware of his 
death; but accei ted and registered the document. 

Held, that this was not a mere defect in procedure 
falling under S. 87 of Act the registration was illegal 
and invalid. (1901) 23 All 233 (242):21 I A 15 (PC). 

7. Certification of registration— Presumption. 

s. 32 — Presentation by authorised agent — Evi- 
dence to show that endorsement is wrong, admissi- 
bility of. 

Where a document is presented tor registration by 
an agent not authorised by a power-of-attorney, the 
Registering Officer has no jurisdiction to register it or 
to endorse thereon a certificate under S. 60. But 
even if the endorsement purports to show an inv did 
presentation, there is nothing in the Act to prevent 
a person from showing that the endorsement made 
hv the Sub-Registrar was inaccurate, and proving the 
red facts. AIR (Vol 18> 1931 PC 75 : 35 C W N 
577 : 1931 A L f 444 : 53 C L J 373 : 60 MLJ 652 : 
1931 M W N 615 : 9 R 170 : 33 Bom L R 867 : 34 
L W 30 : 58 I A 115 : 131 Ind Cas 767. 

S 32— Execution of deed— Piesumption. 

The fact that the Sub-Registrar accepted a docu- 
ment from the executant and duly registered it is 
prima facie proof that the executant was not in an 
intoxicated condition when he presented it for regis- 
tration. AIR \.Vol 18) 1931 Sind 78 : 136 Ind Cas 525 

32 Where the endorsement showed that the 

document was presented by an agent who produced 
his power of attorney which was duly authenticated 
by the Sub Registrar, and there was no evidence that 
it did not contain the usual power. 

Held, that it must he presumed that the Registrar 
acted properly and that the mortgage was duly 
registered. 76 Ind Cas 522 : 1 Rang 121 : AIR (Vol 
10) 1923 Rang 254 (DB). 

S 32— The fact that the presentation is accepted 

by the Sub- Regis trar as in proper form is prima facie 
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evidence that the conditions have been satisfied; and 
after such acceptance, the burden o! proving any 
alleged informality rests on the person who chal- 
lenges the registration. Specific authority to present 
is necessarv in the power of attorney, 64 bid Cas 44: 
21 A L 1 3b 1 : 37 C L J 377 : 25 Born i K 655 : IS 
\1 L W 124 : 1923 M W N 873 : 44 All 5L4 : 49 l A 
375 : 27 C W N 437 : 31 M L T 284 : AIR (Yol 9) 
1922 P C 279. 

S. 32—1 he presumption of due registration of 

document arising from the certificate of registration 
loses much of its weight by the apparent presentation 
of document by a person other than the person 
signing the endorsement. Where an agent presents 
a document lor registration the principal must show 
that the agent held a power-of-attornes recognisable 
under S.33 of the Act. 9 bur L T 197 : 37 bid Cas 
26 : AIR (Vol 4) 1917 Low Bur 54. 

Ss 32, 33 and 87 and Evidence Act S. 114 — 

Presumption of authority. 

It is a rebuttable presumption by the Court that a 
registered document was presented for registration 
by a duly and legally authorized person. If it is 
proved that an attorney with a general power un* 
authenticated under 8. 33 of the Registration Act 
and without conferring power of register iug docu- 
ments, presented a document for registration, the 
presumption of the validity < f the registration pro- 
ceedings is rebutted. The fact that the execut mt 
was present at the time of registering a document 
and admitted its execution is unable to justify the 
inference of the executants presence at the time of 
its actual presentation lor registration 'I he presump- 
tion of validity of a proper registration must he given 
effect to, if it is not sought to prove the absence of 
proper authority of the karinda of the executant 
presenting a document at the time of its presentation 
for registration. (1912) 34 All 331 : 9 A L J 420 : 15 
Ind Ca> 881 (DB). 

[On appeal See (1915) 37 All 49 : 28 Ind Cas 422 : 
AIR (Vol 1) 1914 PC 16.] 


Ss. 32 and 60 — Certificate of Registration — 

Effect of — Evidence Act, (1 of 1872). S. 114 — Pre- 
sumption. 

. The certificate of due registration on a bond raises 
strong presumption in favour of due registration and 
the Court is hound to admit it in evidence unless 
proof is given that it did not comply with the pro- 
visions of the Law. (1912) 34 All 253 : 9 A L J 188 : 
13 Ind Cas 531 tDB). 


S. 33 

Ss. 33. 35. 28 — Executant executing deed on his 

own behalf and on behalf of another as his general 
attorney — Admission of execution — Production of 
power-of-attornev. if necessary — Document renis- 
tered only agai- st executant — Registration, whether 
against the other also - Several persons executing 
document — Pr«sentation to Sub- Registrar where 
portion of property is situate —Registration refused 
against owner of said part— Original presentation, if 

invalid. , , ,, 

Where a person executes a deed on his own behalf 
and also on behalf of another a> his general attorney, 
admission by executant of the execution is enough so 
far as he himself and the others are concerned. It is 
unnecessary for him to produce any power-of-attorney. 
Similarly, the Sub-Registrar need not look at that 
power-of-attorney for purposes of registration. 

Where such a document is registered only against 
the executant and not against the other on the 
ground that the power-of-attorney held by the exe 
cutant does not comply with S. 33, the document is 
registered against the executant so far as his indi- 
vidual right is concerned, and cannot be deemed to 
kave been registered so far as his vicarious right is 

cancerned. 


It is only the act of the parties that has got to be 
considered, and'if the parties themselves intended 
to perpetrate a fraud on the law of registration, then 
the matter assumes a different complexion, but if, on 
account of any action oi the Sub-lb gistrar, certain 
consequence' flow, the act of presentation itself will 
not be invalid. So where many persons executes 
document and present it before a Sub-Registrar 
within whose jurisdiction a part of the property com- 
prbed in the document is situated but the Sub- 
Registrar refuses to register it as against the exe- 
cutant owning the said part, the fact that because of 
this refusal the deed does not operate upon that part 
has no effect on the original question of Sub Regis- 
trar’s juris liction. 

In such a case, the portion of the property cannot 
be said to have been fictitiously entered in the docu- 
ment in oder to give jurisdiction to the particular 
Sub- Registrar, i! the document relates to that portion 
of the propertv for » ff> ctive purpose of enjoyment or 
use AIR (Vol 25 193S All 170 : 1938 A L J 23 : 1938 
A W R 98 : 1 L R (1938) All 125 : 174 Ind Cas 738 
(DB). 

S. 33 - Temporary residence, sufficiency of. 

The expression ‘residt s’ as used in S. 33 is not 
defined in the statute; hut there is no reason for 
assuming that it contemplates onlv permanent 
residence and excludes temporary residence. AIR 
(Yol 24) 1937 P C 46 : 1937 A W R 327 : 45 L W 
381 : 1937 OWN 311 : 3 B II 312 : 39 PlR 
217 : 1937-1 Ml J 479 : 18 P L T 315 : 41 OWN 590: 
65 C L J 140 : 1937 M W N 520 : I L R (1937) 2 Cal * 
148 • 1937 A L J 604 : 39 Bom L R 713 : 31 S L R 
203 : 64 1 A 77 : 167 Ind Cas 1. 


S. 3 1 — “At the time aforesaid” construed— Mort- 
gage-deed presented for registration, by agent, 
while principal is residing in British India — Plea of 
defect in presentation not raised before Registering 
O ficer or trial Court — Whether can be allowed to 
be raised in app< al. 

In S. 33 (l) (c), the words “at the time aforesaid” 
are not related back to S. 32 which speaks about 
presentation but obviously relate to the time men- 
tioned in S 33 (l) (a), viz. at the time of executing 
the power-of-attorney. In a mortgage suit, the fact 
that the principal was residing in British India at 
the time of presentation of mortgage- deed for regis- 
tration by agent ceases to have any relevance unless 
the power-of-attorney was drafted in such a way as 
to caus * it to cease to be operative if and when the 
principal returned to India. 

And where such a plea as to want of proper pre- 
sentation is raided neither before the Registering 
Officer nor before the trial Court, it being a purely 
technical plea, the Appellate Court can, in its discre- 
tion, refuse it to he raised in appeal. AIR (Vol 24) 
1937 Nag 227 : ILR (1938) Nag 364 : 172 Ind Cas 97 
(DB). 

S 33 — Power-of-atrorney — Contemplated. 

Power of- attorney under the Act is only for pur- 
poses of registration and does not show the execu- 
tant’s authority to execute the deed — Recital in the 
deed or Sub- Registrar’s endorsement thereon does 
not raise the presumption as to executant’s authority 
to execute. 91 Ind Cas 209 : AIR (Vol 13) 1926 Oudh 
241. 


S- 33 — Parda lady — Power-of-attornev by — 


Attestation by Sub-Registrar — Presumption of vo!un_ 
tary execution arises— Power to sign bond does not 
imply power to enter into transaction but power t# 

execute document does. . 

A pardanashin lady is exempt by law from persona 
appearance in Court. She cannot therefore 
the power-of-attorney in the manner provided 
paragraph (a) of S. 33 but by S. 33 (2). Where 
Sub- Registrar did attest the document, it win oc 
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presumed that he was satisfied that it had been 
voluntarily executed by the person purporting to be 
the principal. But still a presumption is onlv a rule 
if evidence which throws the onus on the other side. 

A power to sign a bond does not cau v with it a 
power to enter into a transaction, but the power to 
execute a document carries with it the necessary 
powers to enter into the transaction itselt. All 
powers-of-attornev have always to be cons rued very 
strictly. 67 lud Cas 315 : 3 Pat L T 4 -Id : AIK (Vol 9) 
1922 Pat 559 tDB). 

33— Power of attorney— Not executed before 

Sub-Registrar — Au hentication — Presentation of 
document by the attorney— Validity ok such presen- 
tation. 

A pardanashin lady executed a power of attorney 
and signed it before its presentation to the Sub- 
Registrar. The Sub Registrar went to her house, 
satisfied himself that she had voluntarily executed it, 
and authenticated the document by a certificate to 
the eff-ct that he had so satisfied hiunelt Held that 
the requirements of S. 33 were carried out. Held 
further that the presentation of a mortgage deed tor 
registration by the agent who acted under Mich a 
power of attorney was a valid presentation. 1909, o 
Lad Cas 766 (767) : 7 A L J 157: 32 All 17 ) (Drt). 

S 33 (1) (c) — Execution ok pjwer-of-attorney by 

pardanashin la iy. 

Where a pardanashin lady executes a power of- 
attorney alter the arrival o! the Magistrate at her 
house and in his presence while she herself is sitting 
behind the purdah, the execution is ‘before the 
Magistrate and in accordance with S. 33 U) (c). AIK 
(Vol 27 1 1940 All 108 : 1939 A L J 1151 : 1939 AWR 
*78*. 186 lud Cas 505 tDB). 

-.34. „ w 

S. 34— “Person executing the document Mean- 
ing of — Agent under power of attorney executing 
and signing document ant admitting execution for 
registration — Registration — Validity —Tower of at- 
torney no* authenticated under S. 33 (l) (a) Lkkect 
— “Authorised agent. ” 

The expression person executing the document in 
S. 34 of the Registration Act, means the person who 
actually signed the document, aud not the person who 
an the face of it is a party to it or by whom it 
purports to have been executed. The person who 
•xecutes the document is the person who actually 
puts his signature to the document, whether he 
is the person who actually incurs the obligation 
ar not. Wheu an agent under a power-of-attorney 
signs a deed on behalf of the principal, he is tne 
person executing the document within the mean- 
ing of S. 34; and if the document is registered 
an his ad nittiug execution, the registration is valit , 
he being the person executing the document tor pur- 
poses of S. 34. 

The fact that he cannot be regarded as an au- 
thorised agent” under S- 34 (1), inasmuch as the 
power- of attorney is not executed before and authen- 
ticated by the registrar as required by S. 33 .1) (a» 
the Act would not render the registration invalid. 
50 Bom 628. Not foil. A I R (Vol 37) 1950 Bom 326 : 
1 L R (1950) Bom 473 : 52 Bom LR 338 (DB). 

Ss. 34, 35, 58, 59, 60 and 61 — Provisions of 

Ss. 34, 35, 53 and 59 — Complied with - F 'nal cert 1 - 
ficate of registration as required by S 60 (1) not 
made as document was forcibly taken away from the 
registrar’s office— Document, if duly registered. 

After complying with the provisions of Ss. 34, 35, 
58 and 59 of the Registration Act a document was 
retained for purposes of copying and before the final 
certificate of registration as required by b. 60 (1) 
could be made the document was lorcibly taken away 
fjrpin the Registrar’s Office : 


Held, it is the compliance with the provisions of 
Ss. 34, 35, 5S and 59 of the Act winch really consti- 
tutes registration and not the prepuce ol the corti- 
cate. Hence, all subsequent acts ol the registrar 
which are all ministerial acts cannot alfecl the vali- 
dity of the registration and the absence of final certi- 
ficate of registration cannot affect its validity. \ I K 
(Vol 35) 1943 On Ih 223: 23 Luck 2dS : (1918) O A 
tC C) 14 : 1948 AWR (CC) 14 tDB). 

S. 34 —Compliance with requirements of rules in 

respect of executants — Presumption. 

There is a strong presumption that the general re- 
quirements of the registration rules in respect of 
executants would not have been di regarded by the 
Sub- Registrar. A l II (Vol 33* 1946 Nag 277 : 1 L R 
(1946) Nag 159 : 1946 NLJ 690 (DB). 

S. 34 - Scope. 

Where the Sub-Registrar on coinniNsion visited the 
village of the executant and obtained her admission 
ol execution, the date of la is doing so under S 38 lias 
no bearing on the provision in S. 34 which is for per- 
sons not exempt from appearing un lor that section to 
appear before the Sub-Registrar. A I R (Vol 26) 1939 
AII488 : 1939 ALJ 604 : 1939 AWR 350 : 183 bid Cas 
270 (DB). 

•Ss. .34, 75 (2) — Presentation, what is — Entry in 

• t e C * 


- — — w - — * w 

wrong book — Effect. 

Obiter. — The presentation of a document under 
S. 75 (2), does not take the place of a presention 
under S. 34. The procedure to be followed after a 
presentation under S. 75 (2) is different from the pro- 
cedure to he followed after a re-presentation under 
S. 34 ami this might make a vital difference in a par- 
ticular case. 

The mere fact that a document which was intend- 
ed to be registered as an alienation, was by mistake 
entered in some wrong book, does not make the re- 
gistration invalid for the purpose of an alienation; so, 
similarly, where a document was intended to be re- 
gistered as a partnership deed under the order of the 
Registrar but was by mistake entered in the bo «k 
pertaining to alienations, the document is not validly 
registered as an alienation but is only validly regis- 
tered as partnership deed. A 1 R (Vol 25) 1933 Lah 
255 : 181 bid Cas 1 47 (DB). 

S. 34 - Evidence as to age— Sub-Registrar’s opi- 
nion, value of. 

Under S. 34, an enquiry as to whether any of the 
parties concerned in the registration is a major or not 
is not one of the duties imposed on the Registrar. 
The opinion of the Sub-Registrar, therefore, as to the 
executant’s age when the document was presented 
for registration cannot be accepted as evidence of 
his age at all, much less as conclusive evidence. AIR 
(Vol 25) 1938 Nag 385 : I L R (1939) Nag 324 : 178 
Ind Cas 920. 

S. 34 — Registrar extending time under S. 34 — 

Order not signed by him but by Sub-Registrar — 
Effect. 

It is more proper for the District Registrar when 
he makes an order extending time under S. 34 to sign 
it himself; but where such an order is signed for him 
by the Sub- Registrar, the effect of this order cannot 
be regarded as invalid because the District Sub- 
Registrar signed it tor him. AIR (Vol 25) 1938 Pat 
136 : 16 Pat 660 : 19 PLT 67 : 4 BR 439: 174 Ind Cas 
385 (DB). 

Ss. 34, 47, 58, 59 — Attestation — Enquiry by Re- 
gistry Officer — Object is to satisfy about execution — 
— Endorsement under S. 58, does not amount to at- 
testation— Identifying witnesses cannot be said to be 
attestors to signature of executant. AIR (Vol 23) 1936 
Bom 94 : 37 Bom LR 913 : 161 Ind Cas 374. 

— 8 . 34 — Non-compliance— Effect. 

Where a deed, after being duly attested, was pre- 
sented for registration to the Sub-Registrar by one of 
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the mortgagees and he registered it in the absence of 
the executant : 

Held, that though S. 34 was contravened, the de- 
fect being only one of procedure, the registration was 
not illegal so as to make the document in idrnissible. 
AIR (Vol 22) 1935 Lah 416: 16 L 1019: 33 P L R 35 : 
157 Incl Cas 78 (D13). 

Ss. 34 and 35 — One of the executants not pre- 
sent at time of registration— Sale-deed, if void quoad 
his share — Transaction given effect to bv all. 

When the sale-deed was presented for registration 
by one of the vendees, all the vendors except K were 
present. The Sob- Registrar, while regbtering the 
document noted in the endorsement that K was ab- 
sent and that the deed was being registered on be- 
half of the other executants. Presence of K was not 
secured and the possession of land was taken by 
vendees : 

Held, that the appearance of K before the Sub- 
Registrar should have been secured and the deed regis- 
tered after hearing him; and since this was not done, 
the registration was not v did quoad his share. A l It 
(Vol 21) 1934 Lah 751 : 154 Ind Cas 1033 (DB\ 

Ss. 34, 77 — Suit for compulsory registration of 

document - Question to be decided. 

In a suit for compulsory registration of adocument, 
the only question which the Court has to decide is 
whether t he document hears the genuine signature of 
the alleged executant. Enquiry into questions of con- 
sideration or fraud, etc., is not relevant. 

■ Section 34 is subject to S. 77. Consequently, the 
relu>al to register a document on account of the exe- 
cutant not having appeared within t he four months 
prescribed can be interfered with bv the Cou r t in a 
suit under S. 77. A l R (Vol 21) 1934 Mad 113 : 1933 
MWM 1373 : 33 LW 1000 : 66 MLJ 424: 143 Ind Cas 
94 (DB). 

• S. 34 — Consent of executant. 

Consent of executant, is not necessary for valid re- 
gistration. A I R (Vol 17) 1930 Sind 25 : 118 Ind Cas 
737 (DB). 

S. 34 — Presence of executants. 

All executants must appear either personally or by 
agents duly authorized under S. 33. A l R (Vol 13) 
1926 Bom 479 : 50 Bom 623 : 23 Bom L R 949 : 93 
Ind Cas 629 (DB). 

S. 34— Delay in presentation — Powers of Regis- 
trar on reference under S. 3 4 (4) and proviso to S. 3 4 
(1) — Order by Registrar — Interpretation of. 

Where a matter is referred to the Registrar under 

S. 34 (4) and proviso to S 34 (I), the Registrar may 
direct the registration if he is of opinion that the 
delay was due to “urgent necessity or unavoidable 
accident.” If he is not so satisfied about the delay the 
proper form of the order is to express his opinion that 
the delay is not due to urgent necessity or unavoida- 
ble accident. When he so expresses his opinion (such 
opinion being remitted to the Sub-Registrar), the 
Sub-Registrar ought to follow it up by endorsing on 
the document “Registration refused” and then the 
remedy of the person who seeks registration is to file 
an appeal under S. 72. 

Where the District Registrar did not pass an order 
expressing his opinion about the delay, but he passed 
an order on the document “Registration refused” nor 
did the Sub- Registrar follow up the order of the Re- 
gistrar by passing an order “Registration refused”: 

Held, that one way of construing the order of the 
Registrar is to regard him as having abridged the 
proper and regular procedure i.e., instead of the mat- 
ter going before the Sub- Registrar for his endorse- 
ment and an appeal being filed against the order of 
the Sub-Registrar and the Registrar passing final 
orders on such appeal, he anticipated such last order 
in appeal and passed his final order at an earlier 
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stage. If so, the plaintiff’s suit was maintainable. 
AIR (Vol 12) 1925 Mad 619 : 43 MLJ 221: 86 Ind Cas 
797 (DB). 

S. 34— Tnter-relation with S. 77 — S. 34 does not 

limit Ss. 71 to 77. 

Section 34, which is subject to the provisions of 
various sections including S. 77, is not intended to lay 
down any limitation upon the effect of Ss. 7L to 77. 
It simply provides that the document shall not be re- 
gistered unless the delay is excused. But where there 
is an order made bv the Sub- Registrar refusing the 
registration and where the R- gistrar has refused to 
direct the registration of the document on an appli- 
cation which, may be treated as an appeal, the final 
order of the Registrar can lie said to satisfy require- 
ment of S. 72 of the Registration Act. AIR (Vol 10) 
1923 Bom 137 : 25 Bom LR 45 : 47 Bom 290 : 72 Ind 
Cas 118 (DB). 

S. 34 — Proper presentation, what is — Deed in 

favour of a married minor — Presentation for regis- 
tration by the father — Presentation is not proper 
and Registration is invalid. 

A presentation by the father of a married minor 
girl for registration of a deed executed by a third per- 
son in her favour is presentation by an unauthorised 
person under S. 34 of the Indian Registration Act and 
both the registration and the deed, are void. AIR 
(Vol 9) 1922 PC 135 : 26 C W N 369 : 14 MLW 575 : 
68 Ind Cas 754. 

S. 34 — Execution on behalf of oneself and ano- 
ther — Presentation. 

If a document is executed by one of two parties on 
behalf of himself and the other, he can present it for 
registration, the registration is not inval'd for non- 
appearance of the other partv. AIR (Vol 7) 1920 Cal 
310 : 31 C L J 447 : 57 Ind Cas 226 (FB). 

Ss. 34, 87 — Registration contrary to S. 34 — 

Effect. 

Non-compliance with the provisions of S. 34 of the 
Registration Act, in registering a document, is a 
mere defect in procedure which is cured by S. 87 of 
the Act. (1911) 14 OC 207 : 11 Ind Cus 925 (DB). 

S. 34— Execution by pardhanashin lady — Regis- 
tration. 

The execution of a power of attorney by a pardha- 
nashin lady, at her house when the sub registrar was 
seated outside the Pardha and after enquiry of its 
due execution, endorsed that it was executed of her 
free will, is quite in accordance witn S. 33, even 
though the lady did not sign in the presence of the 
Sub-Registrar. (1910) 32 All 179 : 7 ALJ 157 : 5 Ind 
Cas 766 (DB). 

S-35. 

1. Admission of execution. 

2. Deni d of execution. 

3. Person executing — Meaning of. 

See also S. 32. 

4. Registration — Validity. 

See also S. 17. 

5. Scope. 

6. Sub-s. (2). 

7. Sub s. (3) cl. (b). 

1. Admission of execution. 

(a) General. 

(b) Admission by legal representative. 

(c) Admission before incompetent officer. 

(d) Admission by some of executants. 

(a) General. 

Ss. 35 and 77 — “Admission of execution” — Es- 
sentials. _. 

The admission required under S. 35 of the Regi 
tration Act is admission of execution of the cloc ^‘ 
ment. It may be a sale deed, it may be a mortgag 
deed. It is not enough for the person, who is 
ostensible executant# to admit his signature on a 
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paper on which, it may be, the document is ulti- 
mately engrossed. The identity ol the paper on 
which the signature occurs is not sulHcient. If a man 
says that he signed a blank pap *r on the representa- 
tion that it was required lor presenting a petition, or 
if he signed a completed document on the represen- 
tation that his signature or thumb impression is 
required as an attesting witness, that admission of 
the signature or thumb impression in those circum- 
stances cannot be construed to be an admission of 
the execution of the document. Far from its being 
an admission it is clear and unambiguous denial of 
the execution of the document. lie must admit m 
order to attract the provisions of S. 35 (1) of the 
Registration Act that he signed the document, viz., 
a sale deed or a mortgage deed or a lease deed as 
the case may be. (1949) 1 M. L. J. 4 T9, dissented 
from. 

Case-law discussed. 

The same considerations should guide the Court 
in directing registration under S. 77 which guide 
also the Registrar. All! (Vol 37) 1950 Mid 239: 02 
LW 843: 1949 MWN 757: (1949) 2 MLJ 634: 1LR 
(1950 j Mad 709 (DB). 

S. 35 — “Admission of execution” — What 

amounts -Admission of signature on blank paper — 
"Execution” — What is. 

The “execution” of a document consists in signing 
a do jument written out and read over and under- 
stood, and does not consist in merely signing a name 
upon a blank sheet of paper, in order that a docu- 
ment may be said to be executed, the document 
must be in existence; where there is no document in 
existence, there cannot be execution. Where the 
alleged executant says that he signed on blank paper 
and that the document which he had authorised is 
not the document which he contemplated, his state- 
ment is a denial- of execution and not an admission 
of execution lor purposes ol S. 33, Registration Act. 
AIR (Vol 37) 1950 Pat 370 (DB). 

S. 33 — Admission of execution, what amounts to. 

For purposes of the Registration Act, execution 
means signing or affixing a mark. Where the execu- 
tants admit to the Registrar that they have marked 
the document but add that their marks were obtained 
by fraud, it is nevertheless a sufficient admission of 
execution on the basis of which the Registering 
Officer is competent to register the document. AIR 
(Vol 18) 193 L Nag 159: 27 NLR 116: 134 IndCas 280. 

S. 35— Is an irregularity curable by S. 87. 

Admission of execution of a document by the hus- 
band of a 1 »dy on behalf of the lady, who had given 
general power of attorney to the husband would 
amount to no more than an irregularity of procedure 
curable by the provisions of S. 87 of the RegUtration 
Act, and would not affect the validity of the regis- 
tration. AIR (Vol 12) 1925 All 215: 47 All 294: 22 
ALJ 1112: 6 LRA Civ 135: 84 Ind Cas 786 (DB). 

S. 35 (l) — “Assign,” if includes donee. 

An ‘Assign’ of the executant under S. 35 (l) of the 
Act inclu les a donee under a gift-deed, in the event 
of the donee personally admitting the execution 
before the Registering officer, a deed of gift can be 
registered under S. 35 of the Act. AIR (Vol 4) 1917 
Cal 209: 20 CWN 1345: 37 Ind Cas 362 (DB). 

S. 35 —'Execution, * meaning of — ‘Admission of 

signature,* but denial of execution — Duty of Regis- 
trar to make inquires. 

Where a person admits his signature to a docu- 
ment before a Registrar, but denies its execution, 
the Registrar is entitled to r» g ird it as an admission 
of its execution and is not bound to make inquiries 
and refuse registration. The court cannot go behind 
the certificate in such cases. (1901) 6 CWN 329 
(331) (DB). 


S. 35 — 1 Admission of execution 

(h) Admission by legal representative. 

S. 35 (1) (c) and ( ) (e) — Person executing docu- 
ment not alive — Admission of all the legal repre- 
sentatives. necessity of. 

Under S. 33H)(c) and S. 35 (3) (c), where l he 
peison executing the document is dead, the Sub- Re- 
gistrar should h ive before him the admission ol all 
the leg il representatives of deceased person before 
he should proceed to register the document. AIR 
(Vol 20) 1933 All 302: 1933 ALJ 318: 145 Ind Cas 
754 (DB). 

S. 35 - Admission by widow — Is only a defect in 

procedure— Registration is valid. 

The executant of an instrument died shortly after 
executing the deed, leaving behin I two widows and 
two sons by one of them On is death, his child- 
less wiJo.v admitted the execution of the document 
and it was duly registered. One of the two sons 
attained majority and challenged the proper registra- 
tion ol the deed. 

Held, that the document was duly registered, as 
the widow was a representative ol her husband for 
the purposes of registration, and that, assuming that 
she was not a representative, it was only a defect in 
procedure which was not sufficient to invalidate the 
registration. AIR (Vol 13) 1926 Bom 137: 27 Bom LU 
1334: 94 Ind Cas 560 (DB). 

(c) Admission before incompetent officer. 

S. 35 — Admission of execution before an incom- 
petent officer, is no compliance with the provisions 
of the Act. AIR (Vol 13) 1926 Rang 17: 3 Ring 398: 
91 Ind Cas 644 (DB). 

(d) Admission by some of executants. 

S. 35 (3) —Execution admitted by some only of 

the executant — Registration —Permissibility. 

S. 35 (3) — of the Registration Act permits registra- 
tion where execution is admitted only by some of 
the executants of a document. Whether circum- 
stances exist which make it permissible to register a 
document in respect of some of the executants is, 
however, a m itt, r lor investigation. AIR (Vol 30) 
1949 Pat 393 : 27 Pat 86 (DB). 

Ss. 35 (3) and 87 — Admission of execution by 

one of several executant*— Registration. 

The registration of a document on the admission of 
execution by one of several executants is irregular. 

Q mere: Whether the irregularity may he cured by 
S. 87 of the Registration Act. AIR (Vol 5) 1918 Pat 
637: 4 Pat LW 72: 43 Ind Cas 777. 

2. Denial of execution. 

S. H5_ Award— Binding nature of— One of arbi- 
tral ors not admitting its execution before Registrar. 

The registering officer has jurisdiction to register a 
document so far as regards the persons who appear 
and admit execution. An award is binding on the 
parties although one of the arbitrators accidentally, 
inadvertently or deliberately does not admit execu- 
tion of that award before the Registrar, if it is louud 
that the award contains his signature and was exe- 
cuted by him. AIR (Vol 37) 195U Pat 77 : 28 Pat 514 
(DB). 

S. 35 — Admission of signature on blank paper 

— “Execution” — What is. 

Where the alleged executant says that he signed 
on blank oaper and that the document which he had 
authorised is not the document which he con- 
templated, his statement is a denial of execution and 
not an admission of execution for purposes of S. 35, 
Registration Act. AIR (Vol 37) 1950 Pat 370 (UB). 

S. 35 — Deed does not take effect as regards 

persons not admitting execution — Fr isions ot the 
Registration Act must be strictly complied •' ith. 

Where only the Chairman of the Chitiag ng Muni- 
cip «1 Committee admitted the sale-deed beiure the 
Sub-Rtgistrar, but neither the Vice-Chairman who 
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signed it in the cipicily of a Commi-sioner as re- 
quired by S. 37 oi ‘.Bengal Miinicip.il Act, nor the 
v,-ii b e admitted, its execution before the Sub- 
Registrar. 

Ik M, as the r* gi tcring officer never r': gistered the 
docum* nt is r g ir : ..s t ! i e ex -cut mts otiirr than the 
Cl. airman, alti'.occh th * iudvihire took effect as a 
deed e>.ec'i»«-d and registered liv the Chairman, it 
Jit i no I -g : I ov.roi n .in a teed executed and regis- 
tered h\ ti,e \ ice-Ciiairm m or by the purchaser. In 
such circumsi i c^s. tin re is no r<o:r. lor the sugges- 
ts i that -aii.it h i . h ippeijc i is i defect in procedure 


curable by S. '-•V < : ire Indian Registration A^t. It 
cannot be dupit-vl that warre by the c. institution 
ol a c • > r p • irat ion .my special mode (‘I execution of its 
d.--l A picsciil-cd or any pirticubir lormality is 
re t lire 1 t > i>_- oi.) erved in .(Mixing the corporate S-al, 
cveiy i'.vu ul the corp ration irni't, in order to be 
completely binding, be execute l in the manner or 
will, every iorm City so prescribed. The provisions 
of the Indian Rrg.stration Act with which w< are 
here concerned were very carelnlly de igned to 
prevent lorgerics and the pr cm ment of deeds by 
fraud or undue inlinenc*. 1 , and tlmugn if may seem 
SOme a ll.it technical to insist upon exact compli nice 
with t Ii -Si; provi io, |S, It i' uec< -S U'V to do SO. A I R 

(Vol I'll 1 • _* cl 35 : 36 c 1. I LD-J: 50 Cal ISO : 70 
1 1 id Ca> » 1 J4 i Id bu 


S. 03 — Illiteracy. 

Statement by t tie illiterate executant of a sale- 
deed, that lie sold only a part of the property and 
not the whole mentioned in tne sale deed, before the 
Sub-Registrar amounts to a denial of execution under 
S SO ol the Act. A l R tVol 5) L'HS Rah 34 : 37 P R 
1918 : 66 P W R 1918 : 124 P L R L91S : 45 Iud Cas 
161. 

— — S 35 (3) — Denial of execution by alleged cxe- 
cutaut. 

A Registrar cannot register a document whose exe- 
cution is not a Imitted bv the executant. AIR (Vol 3) 
1916 Pat 206 : (1917) Pat H C C 40 : 3 Pat L W 226 : 
35 lnd Cas 56 tDB). 

S. 35 — Deed nevertheless registered as against 

person denying execution Admissibility of deed in 
evid< nee. 

Where a Sub-Registrar in disregard of the provi- 
sions of S. 35 registered a document as against a per- 
son denying execution thereof, it was held, that his 
action was ultra vires and without jurisdiction, and 
that the document could not be admitted in evidence 
as against th*- party denying execution. 1903 A W N 
195 U96) (Did). 

3. Person executing — Meaning of. 

See also S. 32. 

. S. 35 — A document is executed when those who 

take benefits and obligations under it have put or 
have caused to be put their names to it Personal 
signature is not required and another person duly 
authorised may, by writing the name of the party 
executing, bring about his valid execution and put 
him under the obligations involved. Hence the words 
“person executing” in the Registration Act cannot he 
read merely as person signing. They mean some 
thing more, namely the person who, by a valid exe- 
cution, enters into oblig ition under the instrument. 
A 1 R (Vol 23) 1936 Cal 442 : 40 C W N 1051 : 64 
C L J 31 : 166 lnd Cas 443 (DB). 

S 35 — A document is executed, when those who 

take benefits and obligations under it, have put, or 
have caused to be put, their names to it. Personal 
signature is not required, and another person, duly 
authoriz' d, may, by writing the name of the party 
executing, bring about his valid execution, and put 
him under the oblig itions involved. Hence the 
words “person executing” in the Act cannot thereby 
be read merely as “person signing.” They mean 


something more, namely the person, who by a valid 
execution enters into obligation under the instru- 
ment. When the appearance referred to is for the 
purpose ot admitting the execution already accom- 
plished, there R nothing to prevent the executing 
person appearing either in person or by any authoriz- 
e I and comp tent attorney in order lo make valid 
admission : AIR 1925 Cal 703. Affirmed. AIR iVol 15) 
1928 P C 38 : 55 Cal 532 : 55 I A 81 : 26 A L J 121 : 
27 M L W >36 : 1928 M W N 149 47 C L f 396 : 32 

C W N 629 : 39 Bom L R 783 : 54 M L J 473 : luS 
lnd C^s 342. 

4. Registration — Validity 
See also 8. 17. 

Ss. 35. ST — Death of executant — Registration 

on admission by person who is not really tne legal 
representative — Validity. 

Where the executant of transfer of a mortgage 
died alter the execution ol the transfer and the 
document was presented lor registration by the 
transferee and execution was admitted by a person 
purporting to be but not in I act the representative of 
the deceased and the document was registered : 

Held, that the defect was merely one of procedure 
following within S. S7 and he document was not in- 
valid. AIR (Vol 21) 1934 Mil 425; 19 L W 715: 
66 M L J 677: 1934 M W N 624: 149 lnd Cas, 1174. 

Ss. 35. I!)— Mortgage of sir land, reserving right 

to trees — Sir land, whether includes trees. 

Where a Registering Offi-vr disobeys a direction 
such ns those in Ss. 19 an I 35 of the Registration 
Act, tli it he sh ill relu-e to legister the document, it 
may he that the regi>t' atiou should he held improper 
if 'he fact that he has disobeyed a clear and simple 
direction is evident from the proceeding. But regis- 
tration is not inv did if due care has been exercised 
and disobedience is due to a mistaken view of the 
law. A I R Vol 20) 1913 N'.g 53 : 29 N L R 1 : 16 
N L J 1 : 142 lnd Cas 147 (DB). 

S. 33— Execution and udmission — By different 

agents. 

Execution by one agent duly authorised — Admis- 
sion before registration by another authorised agent 
— Registration is valid. AIR (Vol 12) 1925 Cal 703 : 
29 C W N 539 : 88 lnd Cas 33 (DB). 


,S 35— Correctness of official endorsement. 


Where the w.iting at the foot of the document 
showed that the person who presented the document 
was only an agent and was directly opposed to the 
official statement signed by the Registering Officer 
that the documeut was presented for registration by 
the mortgagee. 

Held, there is no provision in the Regulation or 
the Rules that requires the signature of the persoa 
presenting the document for registration. The cor- 
rectness of the Official endorsement is to be presumed 
and the signature for which there was no legal sanc- 
tion, cannot operate to contradict it. 

Where any party to a document is unable or refuses 
to appear, Rule 5 of Burma Regulation (II of 1397) 
requires a note of the circumstances to be made, but 
the omission is one for which the person presenting 
the document- cannot be held responsible : it is at 
most a defect in procedure which din not vitiate the 
registration made a< it was on a proper presentation. 
AIR (Vol l) 1924 P C 48 : 22 A L ] 42 : 19 ML W 
345 : 1924 M W N 196 : 34 MLT 50 : 51 l A 13 ; 51 
Cal 354 : 2 Rang 99:5 L R P C 73 : 28 C W N 1029 . 
79 lnd Cas 940. 

S. 35— Defect. , , , . . . . 

No act in good faith will invalidate registration 
merelv because ot detect in orocedure. AIR (Vol ivt 
1923 P C 1 14: 40 C L J 1: 28 C I W N 689: 50 I A 16-: 
4 Lah 284 : 25 Bom L R 1248 : 4o M L J 497 : 33 
M L T 349 : 75 lnd Cas 7. 
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— S. 35 — The word ‘representative’ does in no way 
exclude a representative when he or she is himself 
©r herseli benefited by the act of registration (e. g., 
a deed of gilt to the representative himself) and 
consequently, a registration by the representatives 
after the donor’s death of the deed of gilt w ill make 
it a registered deed ol gift (l 906) 10 C W N 717 : 4 
C L J 340 (342, 3-13) : 33 Cal 584 (D B). 

5. Scope. 

— — S 35 — Scope of — Gr und tor refusal to register. 

Section 35 does not include all the grounds on 
which a R gistrar mav r> fuse registration. A 1 R 
0 r ol 32) 1945 Mad 3v)9 • 5S L W 124 
— ■ S. 35— Registrar’s duty before registration. 

There is no duty imposed on the District Registrar 
to read out to the partu s deeds brought to him for 
registration. 1903 A \V N 70 : 25 A 353 y3fc>5) vDl>). 

6. Sub-section (2l. 

Ss. 35 (2). 82 —Person telling l e— Desire only to 

save ladies of household from appearing before Re- 
gistrar — Offence, nature of. 

In an enquiry under S 35 (2), a person made an 
untrue statement, without any intention to benelit 
himself and cheat anyone. The reason which prompt- 
ed him to give vent to this half-truth was to save his 
sisters (who were Muhammadan ladies not accustom- 
ed to go to offices) Irom the trouble of turning up 
before the Sub-Registrar : 

Held, that though it was an offence making him 
liable under S. 82, yet it was certainly not a serious 

° n |T heir Lordships upheld the conviction and sentenc- 
ed the accused to imprisonment for the period already 
undergone.] A 1 R (Vol 23) 1936 Cal 418 : 40 C W N 
1059 : 37 Cr L J 1151 : lb5 bid Cas 415 (DR). 

7. Sub-s. (3) cl. (b). 

S. 35(3) (b) — Presumption that person presenting 

document tor registration is major, if arises. 

Once a document is registered, all that can be said 
is that at the time the document was presented for 
registration, the executant or the person putting 
forward the document before the Registering Officer 
appeared to him to be a major But this is very far 
short of a statutory presumption that the person 
executing the document and pres- nting it for regis- 
tration was at that time a major and not a minor. 
AIR (Vol 26) 1939 Cal 183 : 68 C L ] 28: 130 bid Cas 
654 (DB). 

S. 35, cl. (3) (b) — Effect of end irsement by Re- 
gistration Oflicer— Plea of insani y at time of execu- 
tion — Duty of Court. 

Registration is a solemn act and if there is a regis- 
tration endorsement, it shows that necessary forma- 
lities required by law have been complied with. 
Where the eflect of a registered document is sought 
to be avoided by pleading insanity at the time of 
' execution and the lower Appellate Court, in ignor- 
ance of the^e rules of law, has discarded the regis- 
tration endorsement as of no consequence in deciding 
the issue about the mental condition of the executant 
when the deed was executed, such a decision is not 
binding on the second Appellate Court. AIR (Vol 25) 
1938 Nag 204 : 177 bid Cas 80. 

S. 35 Certificate of Sub-Registrar as to the age 

of executant is admissible. 

On the quest on whether the executant was a 
minor at the date of the registration of a document, 
the certificate o( Sub-ftegistrar that when the parties 
appeared before the Sub-Registrar, the mother ana 
uncle of the executant appeared with him and pro- 
duced a medical certificate that the executant was 
18 years of age, is admissible evidence although not 
conclusive. AIR (Vol 13) 1926 All 674 : 96 Iud Cas 
332 (DB). 


S. 35 — Execution by minor. 

A instrument ex cuted by a minor cannot be 
admitted to registration. AIR (Vol -l) 1917 Mad 630 : 
40 N1 id 308 : 31 M I J 575 : 20 M L T 407 : (1916) 2 
M W N 363 : 36 bid Cas 921 (ER). 

S. 35 — Endorsement as to age of executant — If 

proof of age. 

I he endorsement by a registering Officer in the 
document that the executant described himself as 
major is no proof that he was so, inasmuch as a 
Registering OHicer is not bound to record the age of 
executant, iindei the Act MR (Vol I) 191-1 Oudh 44: 
1CL| 3n6 : 23 Iud Cas 648 iDR). 

S 3G. 

8s. 30, 77 — Process served on executants not in 

prescribed uirm — Eflect. 

I he bub R, gistrar win n moved to issue process 
under S. 36, ought to apply to the prescribed Local 
Court for issue ot a summons; but he fact that he 
does not take the proper steps to secure the atten- 
dance of the defendants c mnot, in any way, prejudice 
the right of the plaintiffs to institute a suit under 
S. 77, when registration is refused. A l R (Vol 25) 
1938 Pat 136 : 16 Pat . 660 : 19 P L T 67 : 4 B K 439 : 
174 lnd Cas 385 (D B). 

S. 36 — Suit lor compelling registration. 

Where tne document was in the possession of 
plaintiff from the time of execution and it v as open 
to him at any time to apply to get it registered. He 
is not entitled to sue lor a decree compelling defen- 
dant to execute and register that or similar docu- 
ment. 1 1 is rernedx is to proceed under Ss. 36, 72 to 
77 : 1922 M W N 70 : 100 lnd Cas 344 D B). 

Ss. 36 and 34 — Limitation - Validity. 

A deed is validly r< gistt red though it is presented 
for registration after the period fixed but the delay 
is excused owing to production of a false certificate 
of illness of the executant. AIR (Vol 5) 1918 Cal 
590 : 40 bid Cas 215 (D B). 

Ss. 36 and 77 — Refusal to register for failure to 

summon heirs of executant — Suit for declaration of 
a right to register. 

A document in favour of plaintiff was presented 
by plaintiff to the Sub-lb gistrar for registration after 
the death ol the executant. Registration was refused 
on the ground that the heirs of the executant had 
not been summoned bv plaintiff under S. 36 Regn. 
Act. Plaintiff appealed to the Dt. Registrar, wh® 
dismissed his appeal. 

Held, that registration being refused on grounds 
other than denial of execution, a suit to enforce 
registration of the doc iment would lie. (1912) 9 
A L J 756 : 16 lnd Cas 97 (D B). 

Ss. 36, 73 and 77 — Registration — Non-atten- 
dance of executants — Refusal — Appeal. 

Where the parties to a document did not appear 
and the Sub-Registrar refused to register it on 
instructions from the Registrar and the latter refused 
to entertain an appeal. 

Held, that a suit to compel registration was main- 
tainable as the refusal hy the Sub- Rt gistiar was not 
due to denial of execution and. as the order on appeal 
hy the Registrar was a dismissal of the appeal (1912) 
34 All 315 : 9 A L J 234 : 14 bid Cas 433 (D B). 

S. 38. 

Ss. 38, 34 — Sub-Registrar visiting executant on 

commission and getting his admission us to execution 
_ Date of visit has no bearing on provisions of S. 34. 
A I R (Vol 26) 1939 All 486 : 1939 A W R 350 : 1939 
A L J 604 : 183 lnd Cas 270 (D B). 

S 39. 

S. 39 — (\s amended) — Defect, if cured. 

The defect of the want of registration cannot be 
cured by the provisions of S 53 A of the T. P. Act. 
A I R (Vol 24) 1937 All 578 : 1937 A L J 627 : 1937 
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A W R 610 : I L R (1937) All 817 : 170 Ind Cas 843 

(F B). 

S. 40. 

S. 40 — Scope. 

Section 40 does not exclude the provisions of S. 32 
and does not limit the persons entitled to present for 
registration an authority to adopt to the actual donor 
if living, and to the donee and the adopted son after 
the donor’s death. Pres* ntation by the representa- 
tive of the adopted son is suilicient. A 1 R (Vol 16) 
1929 P C 24 : 52 Mad 175 : 31 Bom L R 299 : 56 1 A 
21 : 1929 A L J 41 : 1929 M W N 47 : 29 M L \V 
118 : 4fi C L I 148 : S3 C W N 261 : 56 .\1 L J 218 : 
114 Ind Cas 17. 

S. 40 _ Authority to adopt. 

Document containing authority by husband to 
adopt — Father of the minor widow cannot present 
for registration, on her behalf. 

The only kind of guardian who can present a docu- 
ment for r< gisiration on behalf ot a minor at all, is 
either a guardian according to the personal law of tly? 
minor coneernt d or a guardian legally appointed 
under the Guardians and War Is Act or otherwise. 
A I R (Vol 15) 1928 M id 537 : 51 Mad 462:27 

M L W 469 : 55 M L J 102 : ll)9 Ind Cas 548 (D B). 

S. 40 — Authority to adopt — Person presenting 

for registration must be one mentioned in 8. 40 (2). 
A 1 R (Vol 12) 1925 r C 196 : 48 M id 614 : 30 CWN 
193 : 52 1 A 3 >5 : 23 A L I 799 : 42 C L J 38 : 1925 

M W N 522 : 27 Bom L R 1082 : 22 M L W 435 : 6 

L R P C 157 : 49 M L J 247 : 89 Ind Cas 733. 

S. 41. 

S. 41 — Will executed by R in favour of his minor 

wife S — On R’s death, will presented for registra- 
tion by S’s lather — No objection taken before Regis- 
trar — Will, held properlv presented. A I R (Vol 30) 
1943 Mad 332 : 56 L W 185 (2> : (1943) DILI 272 
1943 M W N 209 : I L R (1943) Mad 462 : 207 Ind 
Cas 104 (F 13). 

S. 41, Cl. (2) — Enquiry by sub-registrar into 

truth of will — Deposition of witnesses — Admissi- 
bility in subsequent suits. 

Depositions made before a sub-Registrar holding 
an enquiry into the genuiness of a will sought to he 
registered are admissible in evidence in a subsequent 
suit as the witnesses before the registrar were liable 
to be cross-examined under the rules. A I R (Vol 6) 
1919 Mad 540 : 42 Mad 103 : 35 M L J 657 : (1918) 
M W N 913 : 9 L W 98 «: 49 lud Cas 638. 

S. 42. 

. Ss. 42 to 4G — Effect of. 

The object and effect of Ss. 42 to 46, plainly are 
that the contents of the sealed cover d« posited by 
the testator, that is, the provisions of his will shall 
remain secret during his life time, but on his death, 
the terms of his will shall be made public and copies 
of the will shall be available to the public. AIR 
(Vol 28) 1941 Rang 305 : 1941 Rang L R 410 : 197 
Ind Cas 452 (D B). 

S 43. 

S. 43 — Document evidencing transaction affect- 
ing immoveable property - How far admissible in 
evidence of collateral agreement not affecting 
immoveable propeity. 

A document which requires to be registered in 
order to affect immoveable property or to cooler a 
power to adopt, may, il not registered be used. for a 
collateral purpose which does not require registra- 
tion. (1902) 4 Bom L R 883 (880). 

S. 47. . 

1. Operation of document, when begins. 

See also N. 3. 

2. Pre-emption. 

3. Priority. 


4- Registered document — Presumption. 

5. Registration pendii g suit or attachment. 

See also N. L. 

6. Scope and applicability. 

1. Operation of document, when begins. 

See also N. 3. 

S. 47 — Scope — It to be read with and if subject 

to Ss. 54 and 123, T. P. Act— Attachment of property 
between execution of transfer deed and registration 
of deed — Effect on transfer. 

Section 47 of the Registration Act can he read to- 
gether with S. 54, T. P. Act only on the basis that a 
transit r by a registered instrument under S. 54, T P. 
Act, once effected, relates back to the date of execu- 
tion or other conventional date. Section 123. T. P. 
Act, is as categorical and as mandatory as S. 54, and 
it cannot he distinguished in its relation to S. 47 or 
the Registration Act. Where a deed of transfer of 
immovable properties is executed but before it can 
be registered the properties covered by it are attach- 
ed, the attachment cannot prevail against the deed 
when it is registt red or prevent registration thereof. 
When registered the deed operates trom the date of 
execution. AIR (Vol 35) 1948 Pat 60 : 13 Cut L T 21 
(DB). _ . 

s. 47 — Normally a document becomes effective 

between the parties from the date when it is drawn 
up. AIR (Vol 32) 1945 Pesh 9 : 1945 Pesh L J 9 : 218 
Ind Cas 367 (DB). 

S. 47 — Registered document, when takes effect 


■ - V/, 1 I * » V ^ I J \ w « V v* V, .. w V. , * 

-Position of parties and third parties. 

It is undoubtedly true that as between the transferor 
nd the transferee the registered document takes 
fleet from the date of execution; and if there is a 
ompelition between two documents relating to the 
ante property both of which are registered the one 
xecuted earlier in point of time will have priority 
ut as regards third party, the point of time at which 
he deed is to he effective is when it is registered. 
i 1 R (Vol 28) 1941 Cal 78 : ILR (1941) 2 Cal 270 : 44 
; W N 802 : 193 Ind Cas 530 (DB). 


-S. 47 — Operation of registered sale-deed, when 
# 


egins. j 

One S sold a piece of land under a sale deed on 
ugust 7, 1934 to D but the sale-deed was registered 
i February 26, 1935. On August 17, 1934, S again 
)ld the same laud to P under a registered sale-dee 
f that date and P entered into possession but wa 
ispossed by D. In P’s suit for possession : 

Held, that according to S. 47, the sale-deed i 
ivour of D operated immediately alter its registratio, 
ot from the date of registration, but from the da 
f its execution, namely August 7, 1934, and hence 

ad a good title by sale and subsequent sale tor 

id not give him any title. Section 54 did not attecj 
he position as sale to D was made by a registerea 
istrument, though registration actually took place 
(ter the date of the sale deed to P and its registr - . 
ion. 1 he sale to P was always subject to the sale 5 
) being perfected by registration in which case noin- 

Jg wSulS pass to P at all. AIR (Vol 28) 1941 Pat 247* 

13 R 417 : 22 P L T 116 : 192 Ind Cas 812. 

S 47— Registration after attachment— Effect. 

Where a deed of baimokasa in respect ot ■ cer l “ t 
iroperty is ex cuted which required registration, 
lefore it could be registered the property 18 
aid the deed is subsequently registered, as the 
nent when registered takes effect from the d . R 
execution, it prevails against the attachmen . 

Vol 25) 1938 Pat 134 : 19 P L T 383 : 4 B R 43d . 
74 Ind Cas 372 (DB). , ... 

S. 47-Retrospective effect of reg.Mra .on-Salo 


— 47 — itetrospeciive 

ed executed before but registered after attachment 
property covered by sale deed — Sale deed, th g 
bsequently registered, operates from dal te ot i 
ecution — Its operation is not affected by attach 
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roent of property sold between its execution and re- 
gistration — Sale deed o > execution confers right of 
registration on vendee— This right is not affected by 
subsequent attachment of same property before re- 
gistration. 

A property was sold by a duly executed sale deed. 
Subsequently the same property was attached in a 
suit by a creditor oi the vendor. The sale deed was 
registered subsequent to attachment : 

Held, the operation of the sale deed started from 
its execution and not from the time ot its registration 
and it was not affected by the attachment ol the pro- 
perty sold before the registration of the sale deed. 
Registration was a necessary solemnity only for the 
enforcement of the sale and it did not suspend the 
sale until registration actually took place. The exe- 
cution of the sale deed conferred a right ol its being 
registered on the vendee, and attachment cannot 
affect that right under R. 10, (). 33, C ivil P. C., and 
consequently S. 6-4 , Civil P. C.* could he so construed as 
to make the registration and thereby the perfecting of 
the transfer void, as such construction ol S. 64 would 
violate R. 10, O. 38, Civil P. C. in affecting the rights 
springing from the sale deed bv preventing the regis- 
tration of that sale deed. AIR (Vol 24) 1937 Nag 143: 
ILR (1939) Nag 266 : 174 Ind Cas 321. 

S- 47 — Deed of alienation — Conveyance, when 

complete. 

‘The alienation is complete when the conveyancing 
document is completed and is not postponed until 
the date of registration. A 1 R (Vol 24) 1937 Nag 1 : 
ILR (1937) Nag 291 : 167 Ind Cas 48 (DB). 

S. 47 — Registered deed — When takes effect. 

Under S. 47, a registered document takes effect 
from the date of its execution and not from date of 
registration. A I R (Vol 23) 1930 Pesh 103 : 162 Ind 
Cas 900 (DB). 

— Ss. 47 and 49— Date of transfer. 

Where a sale is executed on a certain date but is 
not registered until a later date, its operation dates 
back to the date of execution, although until registra- 
tion the sale-deed cannot affect the properly in ques- 
tion. Once registration is effected, S. 49 no longer 
applies and S. 47 begins to applv. AIR (Vol 21) 1934 
All 70 : 1933 A L J 1200 : 146 Ind Cas 159 (DB). 

. S. 47 — Under S. 47, Registration Act, although 

the registered document operates from the date of its 
execution, the title purported to be transferred there- 
by does not pass until the registration is effected. 
A I R (Vol 21) 1934 Rang 216 : 12 Rang 263 : 151 Ind 
Cas 670 (DB). 

S. 47— Date of transfer. 

While registration is a necessary solemnity in order 
to the enforcement of a mortgage of immovable pro- 
perty, it does not suspend the mortgage until registra- 
tion actually takes place. AIR (Vol 20) 1933 Cal 212: 
36 C W N 733 : 59 Cal 1176 : 142 Ind Cas 452 (DB). 

S. 47— Date of transfer. 

Registration can be effected even in absence of the 
vendor and indeed without his consent, and in such a 
case, it will be incorrect to hold that transfer has 
taken place on the date of registration. So it is the 
date of execution and not the date of registration 
that should he taken as date of transfer. AIR (Vol 
20) 1933 Lah 821 : 149 Ind Cas 853. 

S. 47 — Release of attachment between execution 

and registration does not invalidate sale. 

A sale-deed of certain immovable property worth 
more than Rs. 100 was executed on the 4th oi Decem- 
ber, 1912. The prop rty was then under a'tachment. 
It was released from that attachment on the lOlh of 
December. The sale-deed was registered on the 13th 
of February, 1913. 

Held : that the transfer was made on the date of 
registration because if the deed had not been regis- 
tered there would have been no transfer at all. 'That 
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for certain purposes, or even for all purposes, it took 
effect as from the date of execution has nothing to do 
with the date on which it was made. A 1 R (Vol 14) 
1927 Nag 289 : 103 Ind Cas 65. 

S. 47 -Retrospective effect of registration. 

Although a document, so long as it i« mains unregis- 
tered is not valid, > et as soon as it has been regis- 
tered and that requirement has been complied w ith, 
it takes effect from the date ol its execution. When 
the law has given to a transaction a retrospective 
effect, it must have that effect. AIR (Vol 13) 1926 All 
549: 95 Ind Cas 138 (DB). 

S. 47— Registration of sale-deed after suit. 

A sale-deed executed before but registered after 
the institution ol a suit is not affected by the doct- 
rine ot 1 is pendens in 8. 52, T. P. Act as the sale-deed 
on registration takes effect from iln date ol execu- 
tion. 5 R L J 715, Not foil. A 1 U (Vol 12/ ly25 Mad 
359 : 83 Ind Cas 133. 

S. 47 — Registration makes title complete from 

date of execution of document. 

The effect of the sections, is that, if a title is com- 
plete except for registration, no subsequent aliena- 
tion or d« aling with the property by the vendor or 
donor, as the case may be, can defeat the title w hich, 
on registration, becomes an absolute tide dating 
from the date of the execution of the document. 1 he 
subsequent birth of a child, or the adoption of a 
child, or the death of the vendor or donor 1 as no 
effect ia defeating a title obtained under an instru- 
ment executed before the happening ol these events 
but registered thereafter. A 1 R (Vol 10) lv;23 Mad 
282 : 73 Ind Cas 206 : 17 M L W 232 (FB). 

S. 47 — Sale of immovable property worth more 

than Rs. 100 — T itle does not pass until registration — 
After registration title dates hack to the date ol sale 
deed. AIR (Vol 8) 1921 Pat 150: 59 Ind Cas 290: 1921 
P H C C 122 : 2 P L T 95 (DB). 

— — S. 47 — Operation of registered deed, date of— 
Suit for Zar-i-chaharum. 

Where a house was sold on 20-1-1909 and the sale 
deed presented for registration on 21- 1- 1909, regis- 
tration completed on 29-1-1909, and a suit for Zar-i- 
chaharum brought on 2S-1-1915. 

Held, that the suit was time-barred, the right to 
sue having accrued to the plaintiff from the date of 
the sale and not from the date of completion of re- 
gistration. AIR t Vol 3) 1916 All 199 : 14 A L J 382 t 
35 Ind Cas 347 (DR). 

S 47 — Date of operation of registration. 

Under S. 47 a registered deed operates from the 
date of its execution. : A I R (Vol 2) 1915 LB 112 : 
8 Bur L T 98 27 Ind Cas 802; See also 52 P VV R 1015: 
128 P L R 1915 : A 1 R (Vol 2) 1915 Lah 124 : 27 Ind 
Cas 481. 

2. Pre emption. 

S. 47 — Deed compulsorily registrable— Transfer, 

when becomes effective as regards third parties. 

In the ca-e of a deed compulsorily registrable, in. 
completeness due to want of registration is not a 
tiling ol which the executant can take any advantage 
and if -the instrument is otherwise complete, the exe- 
cutant is to be regarded as having done everything 
that was in his power to complete the transfer ana 
to make it effective, because registration does not 
depend upon the executant’s consent but is tl^e act 
of the officer appointed for the purpose. But as re- 
gards third parties, the point of time at which the 
transfer is to be effective is when the deed of trans- 
fer c n be said to he a registered deed. Registration 
includes the getting made ai d the making of certain 
endorsements, making the certification of registra- 
tion and the copying of the documents in the register 
book and the filing of the map or plan, if any, in 
Book No. 1. The substantial portion is apparently 
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complete with the making of the certificate of regis- 
tration. AIR (Vol 23) 1 93 > Cal 17 : 61 C L J 360 : 62 
Cal 079 : L60 hid t.as 7 30. 

8. 47 — For purposes of S.2 a transfer sought to be 

pre-empted would come into force on the date of the 
deed of sale and not when it was registered. There- 
fore, Agra Pre-emption Act of 1922 does not apply 
to a transfer made beiore the 17th of February, 1923, 
when the Act came into force although the deed of 
transfer i> registered alter that date. AIR (Vol 14) 
192: All 545: 25 A L J 742: 103 hid Gas 30S (DR). 

S. 47— In a pre-emption suit the limitation runs 

from the date (-1 registration and not from the date 
ol execution of the deed of s.de and the article appli- 
cable is I2h. Section 47 ol the Registration Act does 
not apply to the case. AIR (Vol 9) 1922 Nag 200 : 
S3 Ind Cas 715. 

3. Priority. 

S. 47 — Priority between two registered docu- 
ments relating to same property. 

'1 he law gives a four months’ period for registra- 
tion and ii the document is registered within that 
date, the sub-ecjuent transferee cannot be heard to 
say that as he got i.is document w ithout notice, and, 
during the pcrio l allowed to the earlier transferee, 
got his own document registered first he must be 
deemed to be a bona fide purchaser for value. Such 
a plea, ii allowed, would lead to much fraud. In such 
a case, therefore, the document executed lirst in 
order of time has priority over the other though the 
first document rnav not have been registered until 
alter the second. AIR (Vol 33) 1946 Mad 140: (1945) 
1 Mad L J 425 : 53 Mad L W 244 : 1945 MWN 342. 

S- 47 — A document, when registered, operates 

from the date of its execution. Where there are two 
registered documents in respect ol the same property, 
the one which was executed first has priority over 
the other, though the former was registered after 
the registration of the latter. AIR (Vol 29) 1942 
Oudh 2i)l : 1941 OWN 1298 : 1941 A W R 1199 : 
197 ind Cas 686 

S. 47 — Powers of Registrar. 

The appellant obtained a compromise decree on 
February L9, 19 32, by which a charge was created on 
the property which was the subject-matter of a mort- 
gage executed in favour of the respondent on April 26, 
1932 The compromise of the appellant was register- 
ed on June In, 1933 : 

Held that the Registrar had no jurisdiction to re- 
gister the docume.it. That the mortgagee of the 
mortgage of April 26, 1932, had priority over the 
appellant. AIR (Vol 26) L939 Pat 96 : 5 B R 110 : 178 
ind Cas 505 (DB). 

S. 47 — A registered document operates from the 

date of its execution and not from that of its regis- 
tration; so a document executed on February 2, but 
registered only in the following December should be 
given priority over another deed executed and regis- 
tered on February 13, even though the latter was 
accompanied by possession. AIR (Vol 18) 1931 Sind 
74 : 124 Ind Cas 371 (DB). 

S. 47 — P’s deed executed after, but registered 

before D s deed in respect of the same prope r ty — D 
fraudulently delaying registration and misleading P. 

Held, that though the effect of registration is to 
ooufer validity on the document from the date of its 
execution, D should not be allowed to rely upon his 
own fraudulent conduct to give his conveyance pre- 
ference over the sale-deed in P’s f ivour executed 
later but registered earlier. AIR (Vol 13) 1926 Mad 
39: 49 M L J 396: 1925 M W N 596: 90 Ind Cas 8.5. 

Ss. 47, 74 and 75 — Priority— Sale — Enquiry 

under S. 74 — Sale-deed executed and registered in 
the interval. 


A sale-deed executed earlier but registered later 
owing to proceedings under Ss. 74 and 75 of the Act 
takes effect as against a deed executed and registered 
in the ii t« rval. Ain (Vol 6) 1919 Lah 196 : 7 P L R 
1919 : 52 Ind Cas 99. 

_S. 47 — Priority of registration— Priority of exe- 
cution — Conflict between. 

A mortgage deed executed prior to a deed of sale 
but registered alter the registration of the latter 
within the time limited by the Registration Act* has 
prioritv over the deed of sale. AIR (Vol 5) 1918 Cal 
539 : 42 Ind Cas 616 (DB). 

S 47_ Date of operation of a Ivabala and prio- 
rity of title in case of different Kahalas. 

A duly registered Kabala operated from the date 
of its execution and not Irom the date ol its registra- 
tion. Thus, there being two different kabulas one 
later th in the other in lavourot two different per- 
sons in respect of the same property, title under the 
first has priority over tit!e_under the second though 
the second is registered prior to the first and posses- 
sion is deliverer! under it. 6 Rom 165; 8 Bom 182 not 
foil. AIR (Vol 5) 1913 Mad 960 : 22 C W N 318 : 37 
Ind Cas .817 (DR). 


Ss. 47 and 50 — Suit on unregistered mortgage- 

deed - Attachment of mortgaged properties, after 
execution but before registration of another mort- 
gage- dee.l— Priority. 

Where between the dates of execution and regis- 
tration of a mortgage-de. d another unregistered 
mortgage is sued upon and the mortgaged properties 
attached, the unregistered mortgage does not acquire 
priority over the registered mortgage either by rea- 
son of the decree thereon or by an attachment order 
obtained in that suit. AIR (Vol 4) 19L7 Mad 304 : 32 
Ind Cas 431 (DB). 


S. 47 — Two sale deeds — Conflict — T. P. Act, 

S. 4L j 

A deed executed after another deed but registered 
before the other, must give wav to the earlier deed. 
Section 41, T. P. Act, should not be construed so as 
tn conflict with S. 47, Registration Act. AIR (Vol 1) 
1914 All 313 : 12 A L J 993 : 25 Ind Cas 725. 

S. 47 — Priority of — Registered — Documents— 

Effect. 

According to S. 47, a previously executed deed, 
gets priority over a subsequently executed deed, 
though the latter is registered first, provided the pre- 
vious one is registered within four months of its exe- 
cution. 153 P W R 1912 : 185 P L R 1912: 105 P R 
1912 : 16 Ind Cas 29. 


Ss. 47 and 50. 

Where a mortgage was executed and attested ob 
January 19th, 1908 and another mortgage was exe- 
cuted and registered on January 22nd and the first 
mortgage was registered on the 23rd and its date was 
altered to the 23rd ; . 

Held, that the 1st mortgage was entitled to prio- 
rity. (1912) 15 C L J 61 : 16 C W N 612 : 13 Ind 


Cas 653 (DB). 

S. 47— Priority between registered deeds — Test 

— Date of the deed— Date of registration — Possession. 

Win re two deeds bearing different dates are each 
registered on different days, the priority as between 
them is ascertained with reference to the date ot ? 
deed and not with reference to the date on wnicn 
they are respectively registered. The priority is no 
influenced by the fact that the party navmg t 
latter deed is in possession of the property, 2 
6 B. 330; 8 B. 182 declared overruled by 11 1- A. ZR °“ 
the point that possession was necessary to comple e 
title bv purchase on the point of P r {p r ity between - 
g stered instruments. (1904) 6 Bom L R 68^ j- T R 
(44, 45) (DB); See also (1905)29 B 46 (51): 6 Bom E R 
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4. Registered document — Presumption. within the meaning of S. 48. (1905) 10 CWN 270 : 4 

S. 47— Neither under S. 53-A, l\ P. Act, nor the Cl J 102 : 33 Cal 110 (422) (Dll). 

amended S. 47 Registration Act, can a landlord 3. Oral agreements and possession. 

aaim rent under an unregistered lease. II the lease S. 48 - Possession under unregistered deed pic- 

reqmred rogistratj m, 1 cannot accept the argument vn j| s ovcr later registered conveyance. 

Uat under b. 4< , Registration Act, a claim lor rent is Section 48 makes it clear that a registered doou- 
permissible when the lease is not registered, for that nien t shall take effect against an oral agreement or 

° f be Act. AIR (V ol l3) 1938 declarati m r. dating to any property only when the 

Uat 02 b : ol. Cal l 94 : 103 Ind Cas 84o. sai l agreement or declaration has not been accompa- 

— S. 47 — Registered document should he presumed nied or followed by delivery of possession Bm an 

to be written on the date it bears. The onus is on the oral agreement or an unregistered written agreement 

contesting party to show that it was not. In all such as to sale ol immovable property lollowed by delivery 

cases lapse ol time dors strengthen the onus cast. of possession without anv registered document w ith 

AIR (Vol 13) 1926 Mad 7*4 : 23 MLW 664 : 1926 M respect then to, shall effect the validity ol the subse- 
WN 938 : 96 Ind Cas 26 (DR). quent vale of the same property. AIK (Vol 16) 1929 

Pat 620 : 10 PLT 449 (Do). 

S. 4S — Prior unregistered deed of possession — 


5. Registration pending suit or attachment. 
See N. 1. 


6. Scope and applicability. 

47 — Scope -If operates as against third parties. 

Section 47, Registration Act, operates not only as 
between parties to the deed but also affects rights of 
third parties. AIR (Vol 35) 194S Pat 60 : 13 Cut L T 
21 (DB) U 

S 47 — Section 47 refers to a registered document 

and its operat ion from the oate on which it would 
have operated il no registration had been required or 
made. AIR (Vol 26) 1939 Pat 96 : 5 BR 110 : 178 Ind 
Cas 505 (DB). 

S. 47 — Applicability. 

There is nothing in S. 47 which shows that it only 
relates to S- 17 and it would seem to relate to any re- 
quirement of registration made by any other statute 
for the time being in force. AIR (Vol 24) 1937 Rang 
446 : 1937 Rang LR 375 : 172 Ind Cas 126 (FB). 

S 17 — Scope — Registered document — Time for 

operation. 

Section 47 says that a registered document shall 
operate trom the time from which it would have 
commenced to operate if no registration thereof had 
been required or made, -and not from the time of its 
registration. The section contemplates that any docu- 
ment presented for registration shall be complete and 
yalid in law before its pres»*ntati m. AIR (Vol 23) 
4936 Bom 94 : 37 Bom LR 913 : 161 Ind Cas 574. 


i 



.43. 

1. Applicability and scope. 

2 Oral or unregistered agreements. 
3. Oral agreements and passession. 



4. Priority. 

5. Notice. 

1. applicability and scope. 

S. 43— Mortgage bv deposit of title deeds — Sec 


tion does not apply. 

A mortgage by deposit of title deeds cannot be 
looked upon as a mere oral transition as the act of 
deposit is the essential part of it. In fact the inten- 
tion to create security { s inferred in such cases from 
the mere deposit of deeds coupled with the loan 
without more, without writing, without words of 
mouth. A mortgage ol this tvpe does not fall within 
the purview of S.48. AIR (Vol 17) 1930 Lah 920 (DB). 


2. Oral or unregistered agreements. 

S. 48— Unregistered contract -Specific perform 


ance. 

An unregistered agreement, unless it operates as a 
present demise does not, of itself, create any interest 
or charge on the subject-matter of the agreement and 
is not admissible for enforcing specific performance 
unless it is registered. (1910) 14 CWN 65 : 5 Ind Cas 
38. 

S 48 — Deposit of title deed under oral agree- 
ment. 

Deposit of title deeds of property under a verbal 
arrangement to secure payment of debt is not an oral 
greement or declaration relating to such property 


Vendee paying the price and let in pnsscssi »n — Re- 
gistered deed not executed — Vendee can defend his 
possession 

Where a purchaser of immovable property under an 
unregistered kohala has paid the agreed price to the 
vendor, and is placed in possession, in the absence of 
circumstances showing that such purchaser was not 
entitled to sue his vendor for specific performance, a 
subsequent purchaser of the property under a regis- 
tered conveyance cannot succeed in a suit to recover 
povsessiou of the property from such purchaser : 

To permit such a defence to he taken does not 
amount to an invasion or evasion of the Registration 
Act. AIR (Vol 15) 1928 Pat 44: 7 Pat 95: 9 PLT 308: 
105 Ind Cas 63 (DB). 

S. 48 Unregistered lease deed 

Lease though unregistered can he used to deter- 
mine nature of possession and landlord’s title. AIR 
(Vol L2) 1925 Lah 500 : 26 PLR 115: 86 Ind Cas 733. 

S. 43 — Can be enforced against subsequent pur- 
chaser. 

An oral agreement to sell to a mortgagee in posses- 
sion can be enforced against a subsequent registered 
purchaser because the previous possession of the 
mor»g igee together with the agreement to sell, is 
equivalent to transfer of possession under the agree- 
ment of sale. But oral agreement is not admissible if 
no previous possession is proved. AIR (Vol 10) 1923 
Lah 560 : 5 LLJ 163 : 74 Ind Cas 577. 

4. Priority. 

See also N. 5. 

S. 48— If a person who if in possession of the 

property already hy virtue of another title, subse- 
quently secures another title to that property hy 
means of a document, which requires registration 
but which has not been registered, the (actum of 
possession prior to the subsequent acquisition oi title 
puts a subsequent purchaser of the same property by 
means of a registration of document on enquiry as 
to the title of the person already in possession and 
has the effect of postponing him to the title subse- 
quently acquired by the person in possession. AIR 
(Vol 25) 1938 Lah 39: 171 Ind Cas 265. 

S.48— Oral sale to mortgagee in possession — 

Subsequent registered sale-deed in favour of another 
vendee having the notice of former sale. 

Held, that the former sale prevails over the latter. 
AIR (Vol 22) 1935 Lah 164. 

S. 48-*-Prior unregistered document. 

The fact that a sale deed was unregistered may 
give priority to a third person claiming under a 
registered deed, but it has no hearing on the ques- 
tion whether the vendor did sell the land to the 
vendee. AIR iVol 16) 1929 PC 303. 

S. 48— Registered gift— Prior oral sale. 

Where a previous .oral sale is made of certain 
property to the knowledge of a person who subse- 
quently takes a registered deed of gift it is not open 


823 


824 


REGISTRATION ACT (16 of 1903), S. 48—4. Priority 


to the latter to impeach the oral transfer previously 
made or to claim the benefit of S. 43 of the Registra- 
tion Act. MR ( Vol 6) 1914 Lah 404 : 1932 PR 1919 : 
52 lnd ( as 245. 

S. 48— Oral gift — Subsequent mortgage of same 

property - Priority. 

b. 4S of the Regn Act, gives a subsequent regis- 
tered mortgage pre f erence over a prior oral gift not 
accompanied bv delivery o! possession. AIR (Vol 3) 
19 L 6 Lah 291: 30 PR 1916: 2L PWR 1915:34 lnd 
Cas 920 (DR). 

S. 4 S — Registered mortgage and mortgage by 

deposit of title deeds. 

A mortgagee who holds a registered deed of mort- 
gage cannot claim priority over an earlier mortgage 
created by deposit <4 title deeds as the English doct- 
rine of the real estate prevailing over the equitable 
estate does not obtain in India where there is no 
distinction between legal and equitable estates. AIR 

(Vol 3) 1916 L .h 39: 3i PR 1916 : 215 PWR 1915: 34 
lnd Cas 937 iDB). 


A, the owner of a house worth more than Rs. 100, 
gave it to the delt. in satisfaction of a debt, and put 
the deft, in possession. A sold the house afterwards 
by registered deed to the plff. who sued for posses- 
sion ; Held, that as the house was given over to deft, 
in satisfaction of a debt and the deft was in posses- 
sion, the pi If. must have had notice of deft.’s right. 
(1911) 4 Bur LT 137: 12 lnd Cas 905. 

■ Ss. 43, 50 — Priority — Notice — No delivery of 

povsession — Conflict between registered document 
and prior unregistered document or oral agreement 
to sue in a suit lor specific performance. 

A subsequent registered document cannot be plea- 
ded in bar of a puor unregistered document ora 
prior oral agreement to sell il the registered docu- 
ment has been taken with notice of the latter. The 
provision as to delivery in S. 43 does not preclude 
the party to tne oral agreement from relying on the 
doctrine of notice when there has been no deliveiy 
of possession. (1907) 17 MLJ 319 (320) (DB). 

S. 49. 


S. 4S -Ef.ect of possession — Notice. 

When the usufructuary mortgagee of certain pro- 
perty purch iSed bv an unregistered deed ol sale the 
equity of redemption and subsequently another 
person purchased the same by a registered sale deed 
the latter could claim no priority over the former if 
he was aware ot the possession ol the former, and 
did not make enquiries as to the nature of his posses- 
sion. (1913) 13 lnd Cas 46 (Cal) iDB). 

S. 43— Oral and registered mortgage. 

An oral mortgage is postponed to a registered 
mortgage. (1913) 6 .LBR 144: 6 Bur LT 72: 19 lnd 
Cas 2. 

S. 43 — Mortgage— Registered instruments and 

oral agreement. 

A Registered instrument of mortgage takes effect 
against an oral agreement relating to the hypothe- 
cated property. (19J5) 3 ALJ 275 (284) (DB).’ 

5. Notice, 

See also N. 4. 

S. 48 — Possession, if tantamount to notice — 

Absence of enquiry — Effect. 

The underlying principle of S. 48 is that possession 
is tantamount to notice of the interest or claim in the 
property of the person in possession and whoever 
deals with such property is put on enquiry as to the 
title ol the person in possession. If, therelore, the 
factum of possession is proved, notice to the trans- 
feree of the claim or interest ol the person in posses- 
sion must be assumed. That being so, he is put on 
enquiry as to the claim to the property and when 
no enquiry is made, there is postponement of the 
claim. AIR (Vol 25) 1938 Lah 39: 171 lnd Cas 265. 
S. 43— Subsequent registered deed — Prior un- 
registered deed or oral transaction — Subsequent 
transferee had actual notice of the prior transaction 
— Registered subsequent deed will not prevail — Onus 
or proof lies on claimant under unregistered deed or 
oral transaction. AIR (Vol 16) 1929 Lah 500: 119 
lnd Cas 754. 

S. 43 — Third party in possession. 

If the property to be sold is not in the possession 
of the vendor, but of an another person it is the 
duty of the purchaser to make enquiries from that 
person, and that lie is bound by all the equities 
which the party in possession may have in the 
property. AIR (Vol 16) 1929 Pat 284 : 8 Pat 316: 117 
lnd Cas 170 (DB). 

S. 48 -Knowledge of prior agreement. 

Subsequent purchaser knowing prior agreement to 
sell, gets no right to the property. AIR (Vol 15) 1928 
Cal 754: 116 Iud Cas 370 (DB). 

S. 48 — Registered sale — Prior oral gift with 

possession — Notice, 


1. Applicability. 

2. Scope. 

3. “Or by any provision of the Transfer of Pro- 

perty Act.” , . 

4. ‘ Aifcct any immoveable property comprised 

therein” — Clause (a). 

5. Authority to adopt — clause (b). 

6. Clause (c). 

7. Collateral transaction. 

See also N. 9. 

7a. Part perlormance. 

8. “Unless it has been registered. ” 

9. Partieulur transactions. 

10. Amendment, if retrospective. 

11. Question of admissibility when to be raised. 

12. Registered document confirming another un- 

registered document 

13. Proof of transaction independent of document. 
14- Oral evidence of terms of compulsorily regis- 
trable document. 


1. Applicability. 

S. 49 — Section 49 has no application to an award 

under Beng. Agri. Debtors’ A-_t. AIR (Vol 29) 1942 
Cal 337 : 46 C W N 391 : 200 lnd Cas 341. 


S. 49 — Section 10A, Dekkhan Agriculturists 

Rebel Act, 1879, has been amended so as to make it 
clear that the words ‘‘any other law lor the time 
being in force” are sufficiently wide at least t® 
include the provisions ot S. 49 of the Registration 
Act. A 1 R (Vol 23) 1936 Sind 209 : 30 S L R 190 : 
166 lnd Cas 321 (DB). 

S. 49— Effect of Non-Registration. 

11 its registration is invalid, it is so for all purposes, 
and even a simple money-decree cannot be passed 
that there is an acknowledgment of debt in th* 
deed. 90 Iud Cas 792 : AIR (Vol 13) 1926 Ondh 138. 


S. 49 — Applicability to Will-Will operates in 

respect of all property though illegally registered. 

A deed of gift or transfer of sir land without reser- 
vation of occupancy rights and of other property as 
well would be wholly inoperative and wholly inad- 
missible in evidence only by reason of the provision 
of S. 49 of the Registration Act, which apply only to 
documents of which Registration is compulsory unae 
S. 17 ot the same Act. They do not forbid the oper - 
tionor admissibility in evidence of f*? cun \ ents -is 
which Registration is optional under S. 18. and a w 
is such a document. Provided therelore lha the 
has been properly proved it can operate m re *Pf . — 
all property mentioned in it which the e 
legally was competent to devise, even it 

illegally registered. 62 lnd Cas 246 : 4 N L J 
AIR (Vol v 8) 1921 Nag 34 (DB). 
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S. 49— Construction. 

The provisions of S. 49 of this Act do not affect the 
admissibility of the evidence regarding the contract 
•of sale of immovable property of less than one 
hundred rupees where the deed is not registered and 
delivery of possession has not been given because 
S. 49 relates only to documents compulsorily regis- 
trable under S. 17. (I9ifi) 2 M W N L36 : 34 Ind Cas 
921 : AIK (Vol 4) 1917 Mad 951 (DB). 


by law to be registered from, being given in evidence 
as to the terms of the contract for sale. 35 Mad 63 
(FB), not Foil. 120 Ind Cas 232 : 7 Kang 414 : AIK 
(Voj 16) 1929 Rang 293 (DB). 

S. 49 — S. 49 applies only to documents mentioned 

in S. 17 and not to documents under Transfer of 
Property Act, S. 54. 41 Bom 550, not Foil. US Ind 
Cas 177 : 50 All 936 : 26 A L f 1834 : AIK (Vol 15) 
1923 All 726 (FB). 


S. 49 — Construction. 

The Registration Act excludes from evidence un- 
registered documents of certain value. A registered 
deed of sale not onlv makes the transfer but also 
proves it. 12 N L 11 139 1 36 Ind Cas 547 : AIR (Vol 
3) 1916 Nag 93. 

2. Scope. 

Ss. 49 and 17— Scope. 

The document falling within S. 17 (1) (c) of the 
Registration Act need not of itself effect the creation 
of right, title, or interest in immoveable property 
and it is sufficient for the bar of S. 49 (c) of the Act 
to operate in respect of such a document, that on 
account of such creation of interest even though 
effected otherwise than by the document in question, 
the document acknowledges the receipt of payment 
of any consideration. (1950) 1 M L J 446 : AIR (Vol 
37) 1950 Mad 603. 

S. 49— Scope and effect of. 

It is clear from the provisions of the above sections 
that a document in itself creating or declaring, etc., 
any right in immoveable property over the value of 
specified amount should be registered, and if not 
registered it cannot ajfect any property comprised 
therein nor can be received as evidence of any trans- 
action affecting such property except in the three 
specified cases mentioned in the proviso to S. 49. 
In our view the document clearly creates an interest 
in immoveable property therefore it can neither 
affect immoveable property nor can be used in evi- 
dence. (1950) 1 M L J 151 : AIR (Vol 37) 1950 Mad 
433 (DB). 

S. 49 and Specific Relief Act, S. 27- A— Relative 

scope and effect of. See AIR (Vol 36) 1949 Nag 339. 


S. 49— No equitable doctrine can operate so as to 

make an unregistered document create title if it 
requires registration. It cannot override the specific 
provisions of S. 49. AIR (Vol 2^) 1941 Lah 407 : 43 
P L R 656 : I L R (1942) Lah 79 : 197 Ind Cas 232 

(FB). 

Ss. 49, 17— Document not registrable at time of 


€Xecution. , f .. .. . 

The rule in S. 49 is not that of adjective law. 
Section 49, is as much a portion of substantive law 
as S. 17, and they go hand in hand. Section 49 will 
rule out only the documents which were registrable 
under S. 17 and S. 49 does not go beyond S. 17 and 
does not rule out documents at the time oi their 
production which were not registrable at the time 
when they were executed. AIR (Vol 23) 1936 l esh 
125 ; 163 Ind Cas 64 (DB). 

S. 49— Where a sale is executed on a certain date 

but is not registered until a later date, its operation 
dates back to the date of execution, although until 
registration, the sale deed cannot affect the property 
in question. Once registration is effected, S. 49 no 
longer applies. AIR (Vol 21) 1934 All 70 : 1933 A L J 
1200 ; 146 Ind Cas 159 (DB). 

S. 49— Documents not required to be cornpul- 

sorilv registered under S. 17 are good evidence of the 
transaction set forth in them. 10 P L I 449 : All! 
(Vol 16) 1929 Pat 620 (DB). 

S. 49— Section 49, Registration Act, must be read 

together with S. 17 of that Act and S. 91, Evidence 
Act, and a fair interpretation of S. 49 does not pre- 
clude an unregistered document which is required 


[Case helore Amendment — Ed.] 

S. 49 — Construction. 

The non-registration of a compulsorily registrable 
document leads to two consequences ; one it is inad- 
missible in evidence of any transaction ailecting 
immovable property and (2) it cannot affect immo- 
vable property comprised therein. The entry of an 
unregistered but compulsorily registrable agreement 
in a decree or order ol Court would be relevant to 
prove the agreement. (1913) 36 Mad 46 : 21 M f, f 
870 : 10 M L T 232 : ,(1911) 2 N1 W N 265 : 12 Ind 
Cas 317 (DB). 

S. 49 — Construction. 

S. 49 consists of two parts. It provides “that no 
document required by S. 17 to be registered shall 
affect any immovable property comprised i herein.” 
The second part of the section says that such a docu- 
ment “shall net be received as evidence of any 
transaction affecting such property,” i.e., the immo- 
vable property. As regards immovable property, not 
comprised in the instrument or a transaction in res- 
pect thereof the section does not refuse to admit the 
instrument. The first part presupposes that the docu- 
ment itself is the transaction or the mode in which 
it is carried out. The second part refers to cases 
where the document itself is not the transaction but 
only the record of a transaction or being itself a 
transaction contains, a reference to or a recital of 
another transaction affecting the immovable property 
comprised therein. (1912) 35 Mad 63 : 21 M L J 44 : 

9 M L T 142 : (1910) MWN 743 : 8 Ind Cas 520 (FB). 

3. “Or by any provision of the Transfer 

of Propei ty Act.” 

S. 49— Interpretation. 

The reference in S- 49 cannot be deemed to be 
applicable to the provisions of S. 54, Transfer of 
Property Act where a document purports to transfer 
tangible immoveable property of value of less than 
Rs. 100. Section 49 does not make it admissible in 
evidence. AIR (Vol 23) 1936 Cal 130 : 61 C L J 590 : 
161 Ind Cas 734. 

S. 49 — Document called division settlement 

karar, creating rights in immovable property with 
more than Rs. 100 is inadmissible without registra- 
tion. A I R (Vol 12) 1925 Mad 1193 : 22 M L W 116 : 
90 Ind Cas 1016 (DB). 

S. 49 — Lease for less than l year — Written 

instrument though registrable under Transfer of Pro- 
perty Act, S. 107, does not come under Registration 
Act, Ss. 17 and 49. So such a lease is not a docu- 
ment required by S. 17 to he registered and S. 49 can 
have no application to the case. A I R (Vol 8) 1921 
Mad 337 : 44 Mad 55 : 59 Ind Cas 350 (FB). 

[Case before Amendment— Ed. J. 

4. “Affect any immoveable property comprised 

therein”— Clause (a) 

S. 49 — “Document aflecting immovable pro- 
perty” in proviso— Interpretation. 

Obiter The words “document affecting immova- 

ble property” in proviso to S. 49, Regis. Act, are not 
only meant to cover the documents containing agree- 
ments such as a contract to lease or a contract to sell 
but also cover documents which convey or purport to 
convey title to immovable properties. The woftls are 
unambiguous and full effect should lie given to them. 
The language of the proviso should be construed in a 
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manner which would make all the documents affect- 
ing immovable property admissible as evidence of 
con r icts in suits b-r specific performance, parti- 
cularly when it is found that documents conveying 
title to immovable property do not ordinarily cotne 
into existence without prk-r contracts. A 1 R * Vol 26) 
1939 Mad 3 '119-3 .'-l M L J 82 : 1939 M W N 165 : 
1S4 1 1 id Cas 465. 

S 49 — “Affecting such property.” 

The establishment of a title by adverse possession 
is a transaction affecting immoveable property. AIR 
(Vo! 2 1913 Mad 37 3 : 38 Mad 1158 : 1 L W 754 : 16 
M L T .344 : (1914) M W N 768 : 27 M L J 497 : 25 
Ind Cas 77 2 (Dll'. 

S. 49 (c) — Whether lessee under unregistered 

lease can resist ejectment. 

A lessee cannot resist an ejectment by relying upon 
the lease which serves him in possession for an in- 
definite period and the registration of which is thus 
comrm'sorv inasmuch as the unregistered lease does 
not u i ) 1 e r law affect the 1 md it relates to. (1914) 1 
O L J -383 : 26 Ind C as 542. 

Ss. 49, S. — Death of executant — Registration at 

the instance of one of several heirs Validity — 

Document if hinds immoveable property. 

A document which was presented for registration 
by one of the heirs of the deceased executant and re- 
gistered is not precluded bv S. 49 from affecting the 
immoveable property specified in it, although the re- 
gistration might have been irregular. 

Quaere: — Whether S. 87 which cures defects in the 
procedure of the registering officer can be extended 
also to cure the shortcomings of persons who apply 
to have documents registered. (1909) 13 C VV N 722 
(723) : 4 Ind Cas 69 'DB). 

S. 49— The admissions of the defts. do not make 

the document admissible as evidence of a transaction 
affecting immovable property nor can secondary evi- 
dence be given of its contents. But a decree may be 
given in respect of so much of the immovable pro- 
perty which is mentioned in the plaint and admitted 
by the defts., in their written statement that the plff. 
was entitled to. (1909) 19 M L J 228 : 4 M L T 354 : 

3 lud Cas 321 (DB). 


S. 49— Non registration— Effect stated. 


Tne rights under contract arise immediately after 
the execution and do not arise in consequence of re- 
gistration. The effect of non-registration is to prevent 
the enforcement of those rights in a Court of law 
inasmuch as the contract cannot be received in evi- 
dence unless registered. The lights do not arise upon 
registration. A 1 R (Vol 24) 1937 Pat 36 : 17 P L T 
963 : 15 Pat 786 : 3 B R 233 : L66 Ind Cas 797 (DB). 

— — S. 49 — Deeds transferring immovable property, 
if unregistered, are not admissible and cannot be con- 
sidered where the title to the property is in dispute. 
AIR vVol 24) 1937 Pesh 28 : 168 Ind Cas 41 (DB). 

Ss. 49, 17 — Contest between parties to a deed 

and third parties — Admissibility of the unregistered 
deed compulsorily registrable under S. 17 of the Act. 

An unregistered document compulsorily registrable 
under S. 17 cannot be received in evidence in accor- 
dance with the provisions of S. 49 and there is no 
warrant for the proposition that these provisions are 
applicable only when the contest is between the 
parties to the deeds inter se and not when it is 
between third parties and the executants. A I R 

(Vol 21) L934 Lah 759 : 30 P L R 25 : 153 Ind Cas 
8L3 (DB). 

7. Collateral transaction. 

See also Note 9. 

(a) General. 

(a- 1) Admission. 

lb) Acknowledgment of liability. 

(c) Covenant for title. 

(d) Contract to transfer. 

(e) Suit lor damages. 

(f) Date of possession, fact of possession, deli- 
very of possession. 


(g) Fraud, and state of mind. 

(h) For coi 


(h) For contradicting fact in issue. 

(i) Indivisible transaction. 

(j) Nature of character ot possession. 

(k) Terms of document. 

(l) Unregistered document comprising moveable 
and immoveable property. 

(m) Fact of payment of money. 

(a) General. 


5. Authority to adopt — Clause (b). 

S. 49— An authority in writing under S. 22 (S) 

Oudh Estates Act given bv a Hindu taluqdar to his 
wife to adopt after his death did not require regis- 
tration. The Oudh Estates Act being a special Act 
providing for a special class of persons and succession 
to a special class of property is not affected by 
a subsequent general Act such as the Registration 
Act of 1871 or 1877 which makes no reference to 
the class of persons governed by the special Act and 
therefore was not intended to apply to the class of 
persons specially governed by the Oudh Estates Act: 
Case law discussed. AIR (Vol 34) 1947 Oudh 
180 (FB). 

S. 49— Authority to adopt. 

An authority to adopt, which is in writing and not 
contained in a will must be compulsorily registered 
under Ss. 17 and 49 of the Registration Act. 

Quaere: —When it is *not registered, whether oral 
evidence is admissible. (1903) 13 M L J 283 (284) : 
27 Mad 30. 

S. 49 —An authority to adopt though not registered 

may be admissible in evidence for collateral purposes. 
(1902) 4 Bom L R 883 (886). 

6. Clause (c). 

. S. 49 — If the document falls within the purv ew 

of S. 17, Registration Act, and is not registered, it 
will not be admissible in evidence by virtue of S. 49 
of the same Act. A I R (Vol 24) 1930 Lah 135 : 39 
P L R 253 : 164 lud Cas 63. 


S. 49, proviso — Applicability to N.-VV. F. Pro- 
vince. 

The T. P. Act does not apply to the N.-VV. F. Pro- 
vince. The portion of the proviso to S 49, Regis- 
tration Act, which refers to the T. P. Act must, 
therefore, be eliminated when considering the appli- 
cability of the provi-o to a case in the N.-W. F. 
Province. A 1 R (Vol 30) 1943 Pesh 82 : 211 lud Cas 
68 (DB). 

S. 49 — Proviso to S. 49 is merely a statement of 

what was held to be law before its introduction. 
AIR (Vol 29) 1942 Bom 268 : 44 Bom L R 534 : ILR 
(1942) Bom 595 : 203 Ind Cas 238 (DB). 

S. 49 — Collateral purpose — Meaning of. 

Per Wassoodew, J. — Collateral purpose, within 
meaning of S. 49, proviso is any purpose other than 
that of creating, declaring, assigning, limiting or 
extinguishing right to immovable property. A I R 
(Vol 29) 1942 Bom 268 : 44 Bom L R 534 : I L R 
(1942) Bom 595 : 203 Ind Cas 238 (DB). 

S. 49 — An unregistered document affecting im- 
movable property may be received as evidence of a 
collateral transaction not required to he effected by 
registered instrument. AIR (Vol 23) 1936 Pat 634 : 

3 B R 139 : 166 Ind Cas 209. 

S. 49 — Admissibility for collateral purpose — Ex- 
tent of. ... i 

A document of which registration is compulsory, 
but which has not been registered, may be used as 
evidence for any collateral purpose, i e., any purpose 
other than that of creating or extinguishing a ngnt 
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to immovable property. That implies that the terms 
of an alleged mortgage cannot be properly proved by 
evidence ol a kind not falling under Ss. 63 and 91, 
Evidence Act, merely on tne ground that the Court 
is ascertaining the quantum ol interest that remains 
with a person in possession of the land. 1 his is 
getting round the provisions of S. 49 in an illegitj- 
ma'e manner (to that of the majority.) A 1 R (\ ol 15) 
1928 Bom 484 : 115 lnd Cas 579 : 52 Bom 875 : 30 
Bom L R 1277 (DB). 

S. 49 —A document creating an interest in im- 
movable property being inadmissible for want of 
registration, cannot be looked at, and admitted in 
evidence to p-mve the secondary purpose for which 
the document is executed. A l R (Vol 13) 1926 Bom 
573 : 98 lnd Cas 426 : 28 Bom L B 1152 (DB). 

S. 49 — Unregistered deed affecting immovable 

property is admissible otherwise than as allecting 
immovable property. A l R (Vol 13) 1926 M id 1040 : 
96 lnd Cis 881 : 49 Mad 738 : 1926 M W N .32 : l4 
MLW 529 : 51 M L I 410 (DB). 

S. 49— Unregistered deed though not capable of 

passing title is yet admissible for other purpose**. 

An unregistered mortgage or sale-deed though not 
capable of passing title is yet admissible for other 
purposes; for instance to show that a person is in 
possession of land not as tenant of another i. e., that 
the relationship of landlord and tenant does not 
exist between the parties or to show’ th.it since the 
date of the deed a person is in possession adversely 
to the owner. AIR (Vol 11) 1924 All 837 .5 lnd Cas 

955. , . . 

(a-1) Admission. 

S. 49-Section 49 will not apply to a case where 

there has been an admission in the pleadings. A l K 
(Vol 19) 1932 Bom 305 : 34 Bom L R 41o : 133 lnd 

Cas 433 (DB). 

S. 49 — Admissibility— Admissions -Unregistered 

documents — Are admissible as evidence of admis- 
sions contained therein. , , I, , 

Although under S. 49 document which should be 
registered and is not registered is inadmissible as evi- 
dence of a transaction affecting prooerty, yet when 
it is put forward as containing an admission it is not 
being put forward as evidence of a transaction affect- 
ing property and so it cannot be said to be inadmis- 
sible as evidence of an admission. AIR (Vol 10) 1J-9 
Cal 636 : 121 lnd Cas 409 : 49 C L J 532 'DB). 

S. 49 — Mere admission need not be registered. 

An application for correction of papers hied in the 
Revenue Courts in which the defendant admitted 
that the plaintiffs were in possession ,ot the area in 
suit by mutual arrangement and asked that the 
papers should be corrected accordingly to prevent 
future disputes, is not a document of title; it is merely 
an admission of possession based on a previous 
arrangement between the parties and a request to 
the Court to give effect to that possession and, as 
such admission, it is admissible without registration. 

AIR (Vol 11) 1924 All 304 ; 73 lnd Cas 462. 

S. 49 — Affecting such property— Admi»sions, un- 

^I^an ejectment suit, if the defendant admits the 
terms of the lease, the production of the document 

is unnecessary and an unregistered lease does not 

affect the defendant’s admission. A I R (Vol 8) 1J2.1 
Lah 64 : 57 lnd Cas 202 (DB). 

S. 49 -Defendant admitting terms of lease as set 

out in plaint — Admissibility of document of a lease 
attacked — Court can act on defendant s admission. 
AIR 1921 Lah 64 : 3 L L J 253 (DB). 

S. 49 — An unregistered deed of lease for more 

than a year although inadmissible in evidence as a 
lease, or for proving title, it may be admitted 
proving an admission contained therein, (lJ-U 

lad Cas 328 : 3 U P L R (Lah) 44 (DB). 


(b) Acknowledgment of liability. 
S. 49 — Evidence of acknowledgment. 


A coinpul orily r.gistrable docunient, though un- 
registered and inadmissible as evidence of a transac- 
tion affecting immovable properly, may hr admitted 
as evidence ol a collateral fact or for any collateral 
purpose. 

The defendant in mortgage suit while executing 
another mortgage in respect of the suit proprrl ics, 
addressed a letter to the proposed mortgagee contain- 
ing a statement that the suit properties were subject- 
matter of a mortgage executed in favour of the 
plaintiff in the suit : 

Meld, that the letter, although unregistered, was 
admissible as evidej.ee of a collateral lact, viz., the 
acknowledgment by the da lei daut of tin* mortgage 
in favour ot the plaint iff and could he admitted under 
S. 49. -\ I R (Vol 25) lvi3S M id 863 : 1938 \1 W NT 
7S5 : 48 L W 292 : (1938) 2 N1 L J 534 : 181 lnd Cas 
S27 (DB). 

S. 49 — Recital of first mortgage in subsequent 

mortgage-deed — Subseqm nt-deed unregistered — 
A Imissibility of deed to prove acknow ledgment of 
prior deed. 

Where a mortgage deed was executed in 1914. and 
after the death of the mortgagor, his heirs executed 
in 1926 a document described as a mortgage-deed in 
favour of the mortgagee in which they acknowledged 
the mortgage of 1914, and said that they were re- 
mortgaging the property for the balance of the 
mortgage debt, but the subsequent deed was not 
registered : 

Held, (i) that though the deed of 1926 was inad- 
missible in evidence as a mortgage-deed, it was ad- 
missible to prove an acknowledgment of the prior 
mortgage ; 

(ii) that in the document in question, the reference 
to the earlier mortgage was a mere recital of a pre- 
existing fact and, therefore, it was exempt from re- 
gistration. A I R (Vol 19) 1932 Lah 592 : 34 P L R 
593 : 140 lnd Cas 387. 

S. 49 — Unregistered deed — If can be basis of 

claim. 

A suit lies on an unconditional acknowledgment as 
it implies a promise to pay. Therefore, where the re- 
gistration of a deed of assignment is refused on the 
ground that it contravenes the provisions of the 
Punjab Alienation of Land Act, the deed, though 
unregistered, can be used as the basis of a claim for 
return of the money acknowledged to be due therein. 
It is not necr-ssary to base the claim on the original 
dealings which may, however, afford good evidence 

if the claim is contested. A I R (Vol 19) 1932 Lah 
4U0 : 33 P L R 517 (2) : 137 lnd Cas 155. 

S. 49 — Collateral purpose — Unregistered sale- 

deed is admissible lor collateral purposes. 

An unregistered sale-deed, though inadmissible for 
proving any transaction affecting the property which 
it purported to convey, can be received in evidence 
for collateral purposes. For example, it can be used 
to prove the acknowdedgment of debt contained 
therein. AIR (Vol 17) 1930 Lah 985 (DB). 

S. 49 — Mortgage-deed unregistered — Mortgagee 

admitting his position and terms of mortgage— Non- 
registration will not destroy mortgagor’s right to 
redeem — Deed can be used to prove terms agreed 
upon. A I R (Vol 1*) 1927 Mad 92 : 98 lnd Cas 195 : 
25 M L W 327. 

S. 49— Collateral fact — Covenant to pav dower 

—Amount of dower— Unregistered document. 

An unregistered deed of a sale executed on the 
date of the marriage in lieu of dower purporting to 
convey properties in lieu of Rs. 1,000 fixed as dower, 
is admissible in evidence to prove the collateral pur- 
poses; (1) of the amount of dower and (2) the personal 
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obligation to pav that sum. AIR (Vol 5) 1918 Lah 61: 
23 P R 1918 : 44 Ind Cas 837. 

- S. 49 (c) — Collateral facts — Lease unregistered 

— Covenant to pay for improvements — Admissibility. 

An unregistered lease is admissible in evidence to 
prove a collateral fact hut this must be in lependant 
one and not ba ed on the conditions in the instru- 
ment. An unregistered lease i> inadmissible to prove 
a covenant to pay compensation for improvements by 
the lessee. A I l i (Vol 5) 1918 Nag 74 : 15 N L R 31 : 
48 Ind Cas 923. 

Ss. 49 (c) and 17— Collateral fact — Rent agreed 

— Admissibility of unregistered lease to prove occu- 
pation rent. 

An unregistered lease is not only inadmissible 
under S. 49 to prove a lease, but also to prove rent 
agreed to be paid. AIR (Vol 3) L9L6 Mad 517 : 18 M 
L T 433 : 2 L W L18o : 31 Ind Cas 604. 

S. 49 — Collateral fact — Debt — Unregistered 

mortgage. 

An unregistered deed of usufructuary mortgage, 
unaccompanied by delivery of possession is inadmis- 
sible as a mortgage-deed but can be admitted to 
prove the debt, and a simple money decree can be 
passed on the strength of the document. (L910) 7 
A L J 71 : 5 Ind Cas 519 (Db). 

(Affirming 2 Ind Cas 516 (All) ) 

S. 49 — Collateral fact — Covenant to pay debt — 

Unregistered mortgage — Evidence of personal co- 
venant. 

A registered mortgage-deed either unattested or 
attested by only one witness, is admissible as evi- 
dence ot a personal covenant to repay the debt; so 
also is an unregistered mortgage deed. 18 Mad 29, 
Overruled. (1909) 32 Mad 410 : 19 M L J 584 : 1 Ind 
Cas 1 (Db). , . t 

(c) Covenant for title. 

S. 49— Defective registration — Mortgage deed is 

admissible to prove personal covenant. A I R (Vol 8) 
1921 Low Bur 34 : 11 Low Bur Rul 143 : 66 Ind Cas 
589 (DB). 

S. 49 — Deed of mortgage attested by one wit- 
ness only — Evidence Act, S. 6S — Admissibility — 
Transfer of Property Act, S. 59. 

A mortgage, whether registered or not, which has 
not been attested or has only been attested by one 
witness, is admissible as evidence of a personal co- 
venant contained therein. (1906) 19 M L J 534 : 32 
Mad 410 (412, 413) : 1 Ind Cas l (FB). 

' (d) Contract to transfer. 

S. 49— Proviso — Sale-deed — Evidence~of con- 
tract. 

A sale-deed which has not been registered, though 
inoperative as a conveyance, is admissible as evi- 
dence of the contract in a suit to enforce its specific 
performance. AIR (Vol 33) 1946 Pat 62 : 24 Pat 325. 

S. 49, Proviso — Unregistered instrument affec- 
ting immovable property, whether sufficient to sup- 
port suit for specific performance. 

An unregistered instrument affecting immovable 
property is sulficient to support a suit for specific per- 
formance. In such a suit, the production of the docu- 
ment, and its proof will be sulficient to support the 
plaintiff’s case if it embodies the whole agreement 
between the parties and there are no other factors to 
be taken into consideration. (AIR (Vol 25) 1933 Mad 
801 • 179 Ind Cas 240, Overruled.) AIR (Vol 30) 1943 
Mad 76L : 56 L W 627 : 1943 M W N 647 (2) : 1943- 
2 M L J 424 : ILR (1944) Mad 83 : 2L0 Ind Cas 389 
*FB). 

S. 49 — If a document falling under S. 17 (l) (b) is 

unregistered it is not admissible even to prove the 
agreement contained therein : 5 Bom 143, Dissented 
(obiter). AIR (Vol 13) 1926 Bom 375 : 50 Bom 334 : 
28 Bom L R 591 : 96 Ind Cas 334 (DB). 


S. 49— Unregistered sale- deed is admissible as an 

agreement to sell, in suit for specific performance. 
AIR (Vol 13) 192Q Mad 1117 : 51 M L J 418 : 98 Ind 
Cas 39. 

S. 49— Admissibility — Kabala. 

Although a kabala, which has not been registered 
is inoperative as a kabala yet it is admissible in evi- 
dence in a suit to enforce specific performance of the 
contract which must be deeme I to have prece led the 
execution of the kabala. AIR (Vol 13) 1920 Pat 89 : 
1926 P H C C 1L : 7 P L T 730 : 95 Ind Cas 187 (DB). 

S. 49— Collateral fact — Contract to sell — Un- 
registered sale d ed for less than one hundred 
rupees — Admissibility to prove contract of sale. 

An unregistered deed of sale of immovable pro- 
perty for less than one hundred rupees though inope- 
rative under S. 54 of Transfer of Property Act, where 
delivery has not been made is still admissible in evi- 
dence to prove the contract of sale. AIR (Vol 4) 1917 
Mad 95 L : (1916) 2 M VV N L36 : 34 Ind Cas 921 (DB). 

S. 49 (c) — Collateral facts — Unregistered sale — 

Contract of sale. 

If an unregistered sale deed contains a promise to 
execute a sale deed on stamp papers it is admissible 
in evidence in a suit for specific performance. AIR 
(Vol l) 1914 Mad 577 : 37 Mad 480 : 12 M L T 262 : 
1912 M VV N 917 : 16 Ind Cas 587 (DB). 


S. 49 (c) — Collateral fact — Contract to lease 


Lease unregistered — Admissibility in. 

A compulsorily registrable but unregistered kabu- 
liat, is aumiS'ible for proving the contract in a case 
where the suit is one for specific performance of the 
contract. 10 Bom 101, Dissent. (1910) 11 C L J 548 : 
6 Ind Cas 634. 

.S. 49 — Collateral facts — Contract to sell — Ad- 


missibility of unregistered document. 

A compulsorily registrable but unregistered sale 
deed cannot be used to prove the terms of the sale, 
but it may be used to prove contract to sell, to obtain 
specific performance. (1909) 5 N L R 70 : 2 Ind Cas 
244. 

(e) Suit for damages. 

S. 49 — Unregistered agreement of lease required 

to be registered — If can be used as evidence of the 
agreement in a suit for damages for its breach. 

Meld by the Full Bench (Panchap.igesa Sastri J., 
Contra.) — An agreement of lease in writing required 
to be registered but unregistered may be used as evi- 
dence of the agreement in a suit for damages for its 
breach. 21 M L J 44 : 1 L R 35 Mad 63 (FB), Over- 
ruled. 

Per Rajamannar C. J. — Section 49 (c) of the Regis- 
tration Act prohibits the use of an unregistered ins- 
trument in any legal proceeding in which such a 
document is sought to be relied on in support of a 
claim to enforce or maintain any right, title or inte- 
rest to or in immoveable property. So long as the 
document is not sought to be relied on as evidence ot 
any right, title or interest to or in immoveable pro- 
perty, there is nothing to prevent the document 
being received in evidence. In this view it may be 
that a distinction will have to be made between a 
suit for specific performance and a suit for damages. 
If the only claim in the proceedings is a personal one 
for damages for breach of contract then there can 
no possibility of immoveable property being a “ e " 
ed by the reception of the unregistered docum 
which may be only used in support of the claim 

Per Satyanarayana Rao J. — The prohibition against 
admissibility enacted by S. 4.9 of the Registra 
is not an absolute one, but the section renders tne 
unregistered document inadmissible only for t t 
limited purposes specified m clauses (a) and (c) an 
leaves it available to be used m evidence for otn 
purposes. 
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A plaintiff in a suit for damages for breach of an 
unregistered agreement to lease immoveable property 
ii not seeking to establish a “transaction affecting 
immoveable property”, for he is not seeking to prove 
a present demise of the land. He is no doubt asking 
that the document be received in evidence. The re- 
ception of the document in evidence is not prohibited 
by clause (c) of S. 49 of the Registration Act. 

Per Panchapagesa Sastri J. — What is prohibited by 
S. 49 (c) of the Registration Act is the reception of the 
unregistered document in evidence of the transaction 
itself. The section does not merely prohibit the granting 
of arelief by way of an ultimate decree, a relief affect- 
ing immoveable property. The reference to the con- 
joint words "any transaction affecting such property’ 
is significant. A relief for damages lor breach of a con- 
tract to lease can be given only if the plaintiff succeeds 
in establishing that there was a contract which was 
broken. It is to establish that contract that he wants 
the unregistered lease to be received in evidence. 
The section prohibits the reception of the document 
as evidence ot the transaction. The section cannot be 
construed to mean that the document can be receiv- 
ed in the evidence as establishing the transaction but 
relief should be denied on the basis of the transaction 
so established in so far as such relief affects immo- 
veable property alone. AIR (Vol 38) 1951 Mad 12 : 
ILR (1951) Mad 473 : (1950) 2 MLJ 818 (FB). 

S. 49 — Rent mentioned in lease will be measure 

of damages though lease is inadmissible not being 
registered. 

If rent is claimed and only damages by way of rent 
are permissible these can be allowed and decreed. 

Where rent is mentioned in the lease, such rent 
will be the measure of damages though the lease may 
be inadmissible in evidence on account of its not 
being registered. Although the figure as to rent men- 
tioned in the lease cannot be looked at in order to 
establish the rent fixed it may be looked at to esta- 
blish what damage the landlord suing for arrears ot 

rent is entitled to by way of rent. A I R (Vol 10 1930 
Lah 915. 

S. 49 — Although the figure as to rent mentioned 

in an unregistered lease cannot be looked into to 
establish the rent fixed, it may be looked at to esta- 
blish what damage the landlord suing for arrears ot 
rent, is entitled to by way of rent. AIR (Vol 17) 1930 
Lah 915. 

Ss. 49, 17— Essential terms— Evidence Act, S. 91 

Unregistered agreement to lease— Suit for specitic 

performance— Damages. 

An agreement to lease, being unregistered is inad- 
missible in evidence and is also bar to the reception 
of 'evidence both as regards a claim for specific per- 
formance and a claim for damages. 17 M 4o , 
foil. AIR (Vol 5) 1918 Mad 393 : 33 MLJ o96: 42 lnd 

Cas 948 (DB). 

S. 49 (c)— Collateral fact— Damages for use and 

occupation— Unregistered lease. 

An unregistered lease deed which is compulsorily 
registrable, and which is not admissible in evidence 
to prove its terms is admissible to prove collateral 
matters such as damages for use and occupation. 
(1911) 11 lnd Cas 23 (Mad) (DB). 

(f) Date of possession, fact of possession and 

delivery of possession. 

§ 49 Unregistered lease deed if admissible te 

prove nature of lessee’s entry into possession. 

An unregistered lease deed which is compulsorily 
registrable, is not admissible in evidence for the pur- 
pose of finding out whether the lessee entered into 
possession of the property leased as permanent te- 
nant. I L R (1942) Bom 595, Not foil. A 1 R (\ ol 30) 
1949 Nag 285 : ILR (1948) Nag 978. 

13F.Y.D./D.F. 27 


.S. 49 — Collateral purpose — Unregistered settle- 
ment deed — Admissibility to prove possession within 
meaning of S. 10 Cattle Trespass Act (1 of 1871). 

(Obiter.) — Where there is no question oi title at all 
but the only question is whether a person was an 
occupier of a certain field, within the meaning oi 
S. 10, Cattle Trespass Act, the document of the set- 
tlement of the field, though unregistered, is admis- 
sible for proving the possession. A I R (Vol 34' 1947 
Pat 172 : 12 BR 785 : 226 lnd Cas 558 (DB). 

S. 49 — Lease— When admissible. 

Lease required by S. 17 to be registered if unregis- 
tered may be admitted in evidence to prove collateral 
facts of present possession though not title. In other 
words if it has first been found definitely that the 
party is in possession, the unregistered lease may be 
taken in evidence not as proof ot title but for the 
collateral purpose of explaining the present posses- 
sion. AIR (Vol 17) 1930 Pat 110. 

S. 49 — Usufructuary mortgage deed— Recital that 

possession was given — Deed being unregistered, it is 
inadmissible to prove delivery of possession. A 1 R 
(Vol 12) 1925 Ouuh 628 : 85 lnd Cas 328. 

S. 49 — Admissibility— Title-deed — Unregistered 

< . i i >i f • . • . l • . i 


deed though not capable of passing title is yet ad- 
missible for other purposes. 

An unregistered mortgage or sale-deed though not 
capable of passing title, is yet admissible for other 
purposes; for instance to show that a person is in pos- 
session of land not as tenant of another i.e., that the 
relationship of landlord and tenant does not exist 
between the parties or to show that since the date of 
the deed a person is in possession adversely to the 
owner. AIR (Vol 11; 1924 All 837 : 78 lnd Cas 955. 

S. 49 (c)— Colleteral facts— Proof. 

Where the purchaser of property worth more than 
Rs. 100 is given possession under an unregistered 
sale the deed of sale is admissible to prove the fact 
of possession. AIR (Vol 7) 1920 Cal 822 : 57 lnd Cas 
905. 

s. 49 (c) — Collateral fact— Lease unregistered. 

An unregistered lease though not admissible to 
affect the property leased, is yet admissible in evi- 
dence for collateral purposes, i.e., to explain the 
circumstances under which the lessee got into posses- 
sion. AIR (Vol 2) 1915 Oudh 165 : 2 O L J 270 : 30 
lnd Cas 258. 

(g) Fraud, and state of mind- 

S. 49 — Admissibility— Fraud. 

Unregistered deed is admissible to prove fraud 
where executant alleges that he executed it owing to 
misrepresentation. AIR (Vol 11) 1924 Rang 155 : 1 
Rang 405: 76 Iud Cas 355 (DB). 

49 Collateral facts— State of mind — Regis- 
tered instrument — Admissibility of, to prove colla- 
teral purpose. 

An unregistered instrument, though inoperative a 
deed of transfer of property can be looked at for a 
collateral purpose for example to ascertain the exe- 
cutant's state of mind on or about the time of its 
execution. AIR (Vol 1) 1914 Oudh 52 : 1 O L J 591 : 
26 lnd Cas 547 (DB). 

(h) For contradicting fact in issue. 

S. 49 — Admissibility-— Deed. 

A deed which is not admissible in evidence on 
account of its being barred under S. 49, Registration 
Act can be admitted in evidence under S. 11 if it is 
inconsistent with fact in issue. AIR (Vol 17) 1930 All 
130 : 122 lud Cas 895 (DB). 

(i) Indivisible transaction. 

s. 49 _ Scope — Agreement relating to main- 
tenance of widow and residence in house— Conside- 
ration one end indivisible -Agreement unregistered 
— Admissiblity to prove claim for maintenance. 
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R died in 1937, leaving a will by which he be- 
queathed all his properties to his three brothers, and 
a right ol maint< nance out ol hi** property amount- 
ing to Rs 30 per month to his widow Subsequently 
the parties effected an agrei ment by which the will 
was affirmed and with a view to avoid disputes the 
widow was allowed maintenance at the rale o Rs. 50 
per mensem and the right to r« side in two houses 
belonging to the atnily. It was also provided that if 
the will in an> w ay fell into dispute the agreement 
should be consideri d as cancelled. The agreement 
was not however, registered. 

The w idow having sued for a declaration of her 
rights to maintenance aid residence under the 
agreement. 

H- Id. that the agreement could he u c ed in evi- 
dence to prove the widow's claim for maintenance at 
Rs. 50, a n onth, thou h unregistered, as the claim 
for maintenance was clearly divisible lrom the claim 
in record to resid* i ce. 

Held, further, that in such ca«es the test of al- 
mbsihility ol the unregister* d document was the 
divisibility ol the different claims from one another 
and not the divisibility < f the consideration money. 
AIR (Vol 34) 1097 Bom 40-1 : 49 Bom L R 303 (DB). 

Ss. 49, 17 b) — Two documents executed on 

the same date — One containing base, 'he other 
Containing condition on which the lease was to be 
valid — Property worth more th -n Rs. 100 - First 
document registered and the other not — Admissi- 
bility oi the other in evidence. 

A lessor executed two documents, one document 
embody ing the lease itself and the other containing 
condition to be fulfilled by the lessee, on iailure of 
which the lease was to be invalid; the lease relate d 
to property worth more than Rs. 100 and both the 
documents were executed on the same date, but the 
document containing the lease was registered and 
the other was not : 

Held, that br th the documents constituted one 
transaction; and this lact did not dispense with the 
n cessity of the registration of t her agreement if its 
registration is oth< rw ise compulsory. The lease, ns it 
stood, was unconditional. In order to make the limi- 
tation sought t r be enforced by the other agreem* lit 
effective, it was necessary under S. 17 (b) that the 
agreement should be registered. I h» ref re. under 
S 49 the do ument, being unregistered, was inad- 
mis ible in evidence. AIR Vol 21) 1934 Oudh 447 : 
18 R D 487 : 1 1 O W N 1184 ; 151 Ind Ca> 1010. 

S. 49 — Two documents forming one indivisible 

transaction - S. 49 applies. 

Where there are two clearly divisible agreements 
in tw o documents jointly, and one of them makes the 
documents compulsorily registrable and the other 
does not, there is authority for saying that one can 
look at the part of the document which does not re- 
quire regi tration. But, where the two documents are 
one indivisible transaction, there is no ad- quale 
ground for saying that S. 49 does not apply to both 
the documents considered together. AIR (Vol 13) 
1920 Born 384:28 Bom L R 743:96 l..d Cas 827 (DB). 

S 49- Contract of lease contained in letters — 

Letters if unregistered cannot be admitted in evi- 
dence to prove the lease even for the purposes of a 
suit for damages lor breach of agreement. 

Where an agreement to lease certain premises was 
contained in certain letters Which were unregistered. 

Held, that to admit the letters to evidence the 
agreement to lease would he to receive them as evi- 
dence of a transaction which affects immovable* pro- 
perty. and to do so would be to act in direct 
violation of the provisions of S. 49. 17 Mad 456; 14 
C W N 65 and 19 C W N 347, Diss. 

The test is w hether the transaction evidenced by 
the particular instrument is single and indivisible or 


— evidences two transactions which 
can he severed from each other, the one as creating 
an independent personal obligation, and the othrr as 
merely strength, nii.g it by adding a right to proceed 
ago st immovable property. 

W here deb ndaut admitted having received the 
letter w ritten by the plai tiff as also laving wiitten 
a reply on the same date to the plaintiff but as to the 
contents and anything therein contained he said ho 
would ref. r to original letters when produced.’ 

Held, th.it the admission in the written statement 
did not entitle the plaintiff lo claim any relief with- 
out adducing in evidt nc. the documents in question. 
AIR (Vol 12) 1925 Cal 1087:52 Cal 695:91 hid Cas 320. 

S. 49 — The fact t 1 at certain members of a 

Hindu family p issessed self-acquired property is not 
a collate. al fact provable by unregistered partition 
deed. 

hile an instrument which is compulsorily regis- 
tr . ble under the Registration Act m .y be used in 
evidence to prove a collateral fact the fact to be col- 
lateral, must be independent of or divi ible from the 
purpose to effect which the law requires registration. 
Where the collateral fact sought to be proved by a 
Furkat (a partition deed) wa« that some members of 
the family owned self- acquired property which was 
not affected by the partition. 

Held, that that was really a clause of the Farkat 
e\clu ling certain property from partition and as such 
not independent of or divisible from the purpo-e to 
effect which the law requires regi'tration, and there- 
fore the Farkat could not be ust d for the purpose of 
proving it. A i R (Vol 11) 1921 Nag 325:79 Ind Cas 19. 

(0 Nature or character of possession. 

— S. 49 - Unregistered document -Collateral pur- 
pose— A imissih dity. 

It is permissible to look at a document which is 
inadmissible in evidence lor want of registration for 
the limited purpose ol show ing the nature of posses- 
sion. AIR (Vol 34) 1947 L.ih 315 : 49 P L R 79. 

S 49 — Although a document may not be ad- 
missible in evidence for want of registration, it can 
he used for th-* Ci'llatt ral purpose of s owing the 
nature of the possession o| the person who holds the 
possession. This principle applies in the case of a 
plaintiff seek in ■ a dec aration of his title. AIR (Vol 
30) 1943 Pe->h 70:208 Ind Cas 366 (DB). 

S 49 — A document which r« q tires registration 

under S. 17, hut which is not registered, is admissi- 
ble in evidence for any coll .teral purpose such as the 
nature of the possession. (1942) 46 C W N 419 : 76 
C L J 369. 

_ S. 49 — Unregistered document can be used for 
det» rminii g the nature of the claimant’s possession. 

AIR (Vol 2U 1934 Lah 885 : 16 L 313:37 P L R 592 : 

135 hid Cas 1064 (DB). 

S. 49 — An entry in a bahi which is inadmissible 

for want of recitratio. may yet be looked into to 
ascertain the nature < f a pirtv’s possession. AIR (Vol 
20; 1933 Lah 194 : 34 P L R 1013 : 143 Ind Cas 634. 

S. 49 — Admbsibdi y of unregistered document 

to pro*e nature «>f subs quent possession of parlies. 

Though the terms o! a deed, which is inadmissible 
in evidence for u ant • f regi'tration cannot be proved, 
nor can the deed be used to prove possession, when 
p ssession has been 'proved by other evidence, the 
deed can be admitted in evidence to prove that the 
possession was adverse or to prove separation be- 
tween the m. mbers of n joint family. AIR (Vol 20) 
1933 Nag 270 : 144 Ind Cas 312. 

S. 49 A document which is inadmissible for the 

purpose of proving the transaction between the par- 
ties may vet be admissible for the collateral purpose, 
such as for tbe purpose of explaining the nature ot 
the possession of the claimant to the laud in dispute. 
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Where hulcumnama or sanad alleged to h tve been 
granted by the malik in favour of the plaintiff's father 
is re'ied on lor the purpose of explaining that t he pos- 
session of the plaintiffs was on their own account and 
U"t jointly for themselves and the defendants, it is 
admissible in evidence, though unregbtored and inacl- 
missible to prove the tr msaction between the parties. 
(1933) 14fi Ind Cas 4 Pat). 

— . — S. 49 — Although a document surrendering a 
widow’s estate in all hei property, being unregister- 
ed is inadmissible in evidence as registntion in such 
case is necessary, still it can be consulted to learn the 
nature of possession of the transferee. AIR (Vol 17) 
1930 Lah 45: lid Ind Cas 1S6. 

S 49— Document is admis-ob'e for collateral pur- 
pose of proving nature of possessi n. 

The result of non-registration of a document com- 
puborily registrable is that the instrument cannot 
affect any immovable property comprised then-in. 
nor can it be received as evidence of transaction 
affecting immovable property. Rut though the instru- 
ment is not admissible for proving the concluded 
transaction yet it is admissible in evidence for colla- 
teral purpose of proving the nature of possession. 
AIR (Vol 17) 1930 Pat 530 (DR). 

S. 49 — Document admissible to prove nature of 

possession. 

Section 54, T. P. Act, which provides that a trans- 
fer of tangible immovable property of less value 
than Rs. 100 mav he made either by registered instru- 
ment or by delivery cannot he held as a matter of 
construction to have been inserted in S. 17, R. gistra- 
tion Act. Therefore, S 49. R gistration At, does not 
apply to a written unregistered sale-deed of immov- 
able property of less than Rs. 100, and thus it is 
admissible in evidence to prove the nature of posses- 
sion of vendee. 33 Mad 1 15S, Not foil. AIR (Vol 17) 
1930 Rang 183. 

S. 49 — Immovable property worth above Rs. 100 

conveved bv unregistered document — Document can 
be admitted to prove nature and character of posses- 
sion, if the transferee is in possession and the docu- 
ment is genuine. AIR (Vol lb) 1929 Cal 710 (DB). 
S. 49 -Scope. 

An unregistered document cannot be used to prove 
the quality of a person’s possession. AIR (Vol 16) 
1929 Nag 115: US Ind Cas 57. 

S 49 — A document, the registration of which is 

compulsory hut is not registered, can be looked at in 
evidence to discover the nature of a party’s possession 
of the property. (1928) 108 Ind Ca>- 892 (Lah). 

S. 49 — An unregistered deed is admissible to 

show nature of possession. AIR (Vol 14) 1927 Nag 
402 : 10 NLJ 246 : 105 Ind Cas 431. 

S. 49 — Deeds of sale and pa-tition inadmissible 

for want of registration — Factum of partition and 
nature of possession can be proved by oral evidence. 
Partition deed and the sale-deed can be relied upo i 
to determine the nature of possession. (1926) 28 PLR 
83 : 98 bid Cas 940. 

S. 49 — Deed is admissible to prove nature and 

character of possession though unregistered. AIR 
(Vol 11) 1924 Rang 13 : 1 Rang 351 : 75 Ind Cas 160 
(DB>. 

S. 49 — Document not admissible to prove title 

may he admitted to prove nature of possession. AIR 
(Vol 10) 1923 Lah 495 : 5 LLJ. 175 : 4 Lah 249 : 5 L 
LJ 555 : 73 Ind Cas 889 (DB). 

S 49 (c) — Coll Icral fact— Nature of possession. 

A deed of relinquishment in respect of immovable 
property though unregistered is admissible in evi- 
dence not ‘or the purpose of proving the transfer hut 
for the purpose of showing the nature of the posses- 
sion held by a party. AIR (Vol 4) 1917 All 47 : 39 All 
690 s 15 ALJ 761 : 42 lud Cas 713 (DB). 


_ s - 49 (cl-CoRatcn, 1 fact-Nature 0 f possession. 

rer Abdur Rahun J — lb. Registration Act prevents 
documents of certain classes having nnv < (f. et unless 
they are registered and does not deal with quedinus 
ot evidence pure and simple. An in. register, d docu'- 
meiit can be admitted to prove the circumstances in 
which the property came to be in possession. 

Per Miller J — -An unregistered document is inad- 
missible in evidence to prove the nature of the 
possession or the circumstances in which a person 
came mto possesion ol the property. ( 191 9) \ir r 

6o2 : 12 MLT 579 17 bid Cas 987 (DB). 

(k) Terms of document. 

S. 49 — Tenancy for one >ear created bv oral 

agreement and ck livery of possession given — Subse- 
quent execution of sarkhat embodying terms by 
tenant only— Document can be looked into for proof 
ot terms ni contract — Such document not registered 
— It is still udmUsible in evidence as showing terms 
ol the contract previously entered into by the parties 
and it is only evidence w hich is admissible t«- prove 
those terms. AIR (Vol 2 )) 1942 Ondh 40S • Kuo a 

WR lt)L & 237 : 1942 OWN 357 : 18 Luck 201 : 200 
lud Cas 593. 

— -S. 49, Proviso (as amended in 1929) __ Suit for 
redemption ol usufructuary mortgage effected in 1900 

by unregistered deed with delivery ol possession 

Properly assessed in mortgagee’s name for more than 
14 years— Mortgagee’s interest sold in execution : 

Held, that since the amendment of the Registra- 
tion Act in 1929, the terms of the mortgage in suit 
could only be proved by the document even th ugh 
there was delivery ol possession and as the document 
was inadmissible in evidence under S. 49, Registration 
Act, no evidence whatever could be given of the 
terms of the transaction in suit. The provi-o to S 49 
did not apply as the right conferred by S 53 (a) 

1. P. Act, is a right Only available to a defendant to 
protect hi> possession. The purchaser, defendant No. 
3, had, in any case, no notice of the mortgage, the 
land being entered in defendant No. Ks name. ’ AIR 

(Vol £6 1939 Rang 183 : 1939 Rang LR 39 : 182 bid 
Cas 956. 

— — S 49— Draft of terms may be given as evidence 
ot terms ol contract. 

Wnen terms of contract in respect of immovable 
property are reduced into the form of an unsigned 
draft or memorandum ol the terms wh ch the parties 
had agreed should be embodied in a proper document 
there would be nothing in S. 91 of the Evidence Act 
or S. 49 of the Re i'tration Act to exclude the docu- 
ment or other evidence of the terms ol the contract 
the parties propose I t> make but never did make’ 
AIR (Vol 13) 1926 Nag 466 : 93 Ind Cas 824 .DB) 

S. 4 )-Co struction-Lease - Deed of rent un- 

registered — Effect of. 

A deed of rent not signed by lessor is invalid and 
linen o.ceuble as a lease. (Benson J.- Krishuaswami 
ly. r J .doubting) A base deed if it is not compul- 
sorily registrable is admissible though unregisti red to 
prove an oral letting, the delivery of possession and 
the covenant therem to surrender. .1910) MWN 4 
20 Ml J 298 : 8 ML I' 69 : 6 Ind Cas 201 (DB). 

(1) Unregistered document c mprising moveable 
and im i.oveable property. 

_ — S. 49 — Distinct provisions — Separability of 
deed. 

11 there are two distinct provisions in a contract 

the one relating to rights in immovable property and 
the other to the payment of money, proof of the 
latter provision cm he given though the document 
is not registered. Rut w here the various terms are so 
iuext.icab'v mixed up that it can only be regarded as 
a single and indivisible transaction, no part of the 
agreement is admiss ble in evidence for the enforce- 
ment ol any of its terms. AIR (Vol 18) 1931 Mad 
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530 : 60 M LI 527 : 33 L W 576 : 55 Mad 72 : 132 
Ind Cas 305 (D B). 

S. 49 — Document dealing with movable and 

immovable propi rty. , . ,. . ... 

It an instrument embodies an entire ana indivisible 

contract relating to immovable and movable proper- 
ties and under the law, it cannot be looked at qua 
the immovables tor want of registration, the whole 
must be excluded, but where it contains two or more 
distinct and separable contracts, one dealing with 
immovables and the other with movables, there is 
no bar to the Court admitting it for the purpose of 
setting the rights ot the parties qua the movables. 

K 1 R (Vol 19) 1932 Lah 545 : 33 P L R 715 : 138 Ind 

Cas 369 (D B). _ 

S. 4 ,-j Movables and immovables dealt with by 

one document — Not separable — Document is in- 

“ m Sle. A 1 R (Vol 10) 1923 Rang 57 : 1 liur L J 
111 : 74 Ind Cas 47 (D B). 

49 _ Movables and immovables — Unregis- 
tered document- Admissibility as regards movables. 

The fact that the agreement relating to both 
immovable and movable property had not been regis- 
tered does not prevent the party entitled from suing 
on that document in respect of the movable property. 

\ I R (Vol 6 ) 1919 Bom 38 : 21 Bom L R 710 : 51 Ind 
Cas 954 (D B). 

49 ( a ) Movables and immovables — Docu- 
ments creating charge on. 

Where a document creating charge over movables 
and immovables is not registered, it will only deprive 
the promisee of his rights in the immovable property 
but will not atlect his rights in t .he movable property. 
AIR (Vol 6 ) 1919 Mad /18 : 47 Ind Cas 563 (D B). 

§ 49 Movables and immovables — Unregister- 
ed document. ... 

Where a document has the effect of turning joint 
tenancy into tenancy in common it needs registra- 
tion and could not affect immovable property unless 
registered nor does it affect movables unless they 
were intended to be separated apart from immov- 
ables AIR (Vol 4) 1917 Mad 77 : 30 M L J 62 : 19 
ML T 50 : (1910) 1 M w N 79 : 3 L W 115 : 32 Ind 

Cas 480 (F B). 

g 49 __ An unregistered deed of conveyance ot 

immovable property and moveable property is not 
admissible in evidence even in regard. to the movable 
property if there be no separate or distinct transac- 
tion concerning the movables and the docum- nt has 
been read as one whole. 1 hough au nn registered 
document may be admissible for a collateral purpose 
R cannot be used to establish direct y title m any 
nart of the property conveyed. A I R (\ ol o)L.) 10 
Lah 372 : 49 P R 19L6 : 144 P W R 1910 : 149 P L R 
1910 : 34 Ind Cas 542 (D B). 

g s 49 17 , 18 — Movables and immovables. 

A document which as a whole requires registration 
rontains separable parts which do not require regis- 
tration, those parts may be admitted in evidence to 

prove transactions which ex hypothesi do not affect 

immovable property of value of Rs 100 or more. 

(1911) 13 Bom L R 162 : 10 Ind Cas <4>. 

(m) Fact of payment of money. 

c 4 Q A sale-deed of immovable property worth 

more than rupees 100 but not registered cannot be 
admitted as evidence of any transaction affecting 
SS property but it can be looked at to see that the 
consideration was paid by which a debt was Uqu.dat- 
ed. A 1 R (Vol 26) 1939 Lah 188. 

g 49_A registered mortgage deed is, on account 
of lack of registration, inadmissible to prove the 

alleged mortgage of certain land, but as proof of the 
allege c bb and extremely cogent evidence. 

AIR (Vol 21) 1934 Rang 190 : 153 Ind Cas 50. 
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S 49 — Admissibility — Document. 


■ ■ — 17. 17 — auujuiiuiHs/ — . 

An unregistered bynapatra under which certain 
money was paid and which provided that the sale 
deed was to be executed at a later date is admissible 
in evidence. Effect of Amending Act (II of 1927) 
indicated. A 1 ft (Vol 18 ) 1931 Cai 171 : 34 C W N 
881 :52CLJ 158 (D B). 

S. 49 — Suit for money lent on unregistered 

mortgage bonds is competent — Such documents can 

be used as evidence of loan. 

All that the Registration Act says is that the un- 
registered documents cannot be used for the purpose 
oi proving the mortgages unless they are registered. 

A 1 R (Vol 17) 1930 Rang 142. 

S. 49 — Unregistered mortgage deed is not 

admissible in evidence to prove consideration tor 
mortgage, because consideration is not collatera 

1 A collateral fact is that which is independent of or 
divisible from the purpose to effect which registra- 
tion is required i. e., from the mortgage transaction. 
A 1 R (Vol 16) 1929 Nag 115 : 118 Ind Cas 57. . 

S. 49 - Unregistered mortgage-deed is admissi- 
ble to prove debt. AIR (Vol 12) 1925 Lah 356 : 

L L J 3 : 87 Ind Cas 609. 

.S. 49 — The deed, purporting to transfer ex- 
proprietary rights though inadmissible for want or 

valid registration would, however, be admissible in 

evidence to prove a collateral fact, like the passing 
of the consideration, which is independent ot the 
purpose to effect which the law requires registration. 

A 1 R (Vol 10) 1923 Nag 111 : 68 Ind Cas 252. 

S. 49 — Unregistered mortgage document is 

admissible to prove debt. A I R (Vol 10) 1923 Rang 
15 : 1 Bur L J 157 : 70 Iud Cas 872. 

S. 49 (c) — Collateral facts— Payment of earnest 

money — Applicability of S. 49 of Registration Act 
in suits for refund of earnest money. 

An unregistered document, required to be r ®2 l . stel 7 
ed under S. 17 of Registration Act, can be admitted 
in proof of payment of earnest money in a suit tor 
refund of earnest money, S. 49 of Registration Act 
not being applicable to such a suit. *A I n ( voi */ 
1917 Lah 40 : 18 P R 1917 : 28 P W R 1917 : 37 Ind 
Cas 822 (D B). 

7a. Part performance. 

S. 49 — Proviso — Scope of— Unregistered lease 

dred _ Admissibility — Extent — Suit by lessor 
for possession after expiry ol period of lease. 

In a suit by lessor against lessee for possession o 
loan’d premises after expiry of the period of lease, 
the lessor can use an unregistered lease-deed not on y 
as evidence of the contract for the purposes 
S. 33- A of the Transfer ol Property Act but also as 
proof that acts were done bv him in part pertorm- 
ance of it for the same purposes. In other words, tn 
lessor can use the document not only as evidenc 
that the right which he seeks to enforce is a riBfu 
which is expressly provided by the contract ana i>. 
therefore, a right which is saved or sanctioned oy 
S. 53- A, but also as evidence for showing that 
lessee was let Into possession and allowed to r ® ‘ 
in possession by him for the full period of the <S ^ 
ment in part prrformar.ee of the contract. 

(Vol 37) 1950 Cal 23 : 54 C W N 58 (D B). 

S. 49, Proviso - Applicability — Pu "£* 1 V The 

Per Full Bench (Cornelius J. .dissenting.) lg82 „ 

words “lor the purposes of ! S. o 3-A »T* . . me rely 

in the proviso to S. 49 of the R e ^ lS ^ . affectinC 
mean that the unregistered document atte^ of 
immovable property shall l>e received as ev^ paft 
part performance to the b anted extend > ^ ^ by 

performance is imported into the 1 p Ac t 

S. 53-A.T.P Act. The mention of S ^ 53-A. T.R 


in 
depr 


m A T. P Act. he mention oi o. ^ - n0 t 

?he prnv!so to S. ^9 Registr.t.on Act canno^ 

wive the province of the Punjab ot tne neu 
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the proviso simply because the T. P. Act is not in 
force in this province. A l R (Vol 34) 1947 Lah 1 : 

I L R (1947) Lah 449 : 228 Ind Cas 434 iF B). 

S. 49 — Unregistered agricultural lease — 

Recovery of rent from lessee — Part performance, 
doctrine of. 

Neither under S. 5S-A, T. P. Act, nor under S. 49 
(amended) Registration Act can a landlord recover 
rent from a person in possession under an unregister- 
ed lease. Part performance mu't be the act of the 
person seeking to avail himself of the equity and acts 
of the person sought to be charged are of no avail. 
A I R (Vol 32) 1945 Nag 69 : 1 L R (1944) Nag 704 : 
1944 NLJ 324 <DB). 

S. 49 — Part performance carried out — Admissi- 
bility. 

Where there has been a part performance of an 
unregistered contract, the document can be received 
as evidence of part performance of a contract for the 
purpose of S. 53-A, T. P. Act. AIR (Vol 25) 1938 Lah 
721: 182 Ind Cas 220 (DB). 

S. 49— In a suit on a mortgage-deed executed by 

a Muhammadan, his wife objected to the execution 
and attachment of the property on the ground that 
the properly belonged to her under a deed of dower 
which was unregistered though the property was 
worth more than Rs. 100. She claimed a declaration 
of ownership of the property : 

Held, that the mortgagees were not seeking to en- 
force any right against the wile but were merely 
defending their rights against her suit and hence the 
deed was not admissible under the proviso to S. 49. 
AIR (Vol 24) 1937 Pesh 58: 169 Ind Cas 958 (DB). 


S. 49— Where in pursuance of a contract purpor- 
ting to be the sale-deed of a house but which is not 
registered, one of the parties is put in possession of 
the house, the document can be admitted in evidence 
for a collateral purpose. AIR (Vol 23) 1936 Lah 366: 
162 Ind Cas 314 (1). 

S. 49 — Where a family arrangement in the 

nature of a partition, though effected by an unregis- 
tered document has been acted upon and given full 
effect to by the parties, the doctrine of part perfor- 
mance will apply and the arrangement cannot be set 
aside on the ground that the deed was unregistered. 
AIR (Vol 20) 1933 Lah 648: 34 PLR741: 14 Lah 635: 
144 Ind Cas 396 (DB). 

S. 49— Part pertormance, doctrine of. 

Per Cornish J The provisions of S. 49 are manda- 

tory and ihe doctrine of part performance cannot be 
invoked in a case governed by the section. AIK 
(Vol 18) 1931 Mad 580: 60 MLJ 527: 33 LW 576: 5o 
M 72: 132 Ind Cas 3C5 (DB). 


— S. 49— Lease. . , , 

Tenant entering into possession of land under an 
unregistered lease— Suit to recover rent— Indepen- 
dently of lease, tenant was liable to pay compensa- 
tion to landlord for use and occupation of land— 
Defect of non-registration is cured by part-perior- 
mance. AIR tVol 15) 1928 Oudh 479: 110 Ind Cas 

875 (DB). 

§ 49 A plaintiff permitting his agent to grant a 

lease and induct lessee into possession cannot be 
allowed to succeed merely on plea that document ot 
lease Was not registered. AIR (Vol 13) 1926 Pat 184: 
5 Pat 40: 7 PLT 183: 90 Ind Cas 822 (DB). 

S. 49 — Application of the principle of part per- 
formance. 

Where the conduct of the parties creates a situation 
in which the parties stand upon nothing but an 
engagement which is not final or complete the locus 
penitentiae is not excluded, that is to say where the 
parties have given mutual promises but nothing has 
been done, the consideration is not performed on 
either side, and the contract remains merely execu- 


tory, then unless it is clothed in the legal forms 
which make it binding it cannot be enforced against 
either party by the other, but where parties agreeing 
not to go to law and not to fight out their disputes 
but by mutual arrangement carry into execution 
their mutual promises so that the original contract by 
W'hich they decided to terminate the disputes be- 
comes an executed contract on both sides, and noth- 
ing remains to be done, the parties continuing each 
in thr enjoyment of the interest which the other 
agreed that he should take, the Courts in India 
applying the rule of equity and good conscience will 
not permit either party who has bound himself both 
by tne contract and by its performance to repudiate 
what he has done, and will also prohibit any person 
claiming under him from attemptii g the same thing. 
AIR (Vol ID 1924 All 826: 22 ALJ 779: 5 LRA Civ. 
568: 46 All 847:83 Ind Cas 297 (DB). 

S. 49 — Where a compulsorily registrable agree- 
ment is not registered but has been acted upon, it is 
binding on the parties though the agreement is inad- 
missible in eviaen e. AIR (Vol 11) 1924 Cal 135: 2< 
CWN 897: 79 Ind Cas 257 (DB). 

S. 49 — Agreement acted upon — Parties cannot 

resile from it though it is unregistered — Part perfor- 
mance. AIR (Vol 8) 1921 All 248 43 All 1 (DB). 

8. “Unless it has been registered.” 

S. 49 — Registration, to be effective, must be in 

accordance with the provisions of the Act and if it is 
not and if the defect is not curable as a defect of 
procedure under S. 87, then S. 49 applies and the 
document cannot be used for any of the purposes 
specified therein. AIR (Vol 25) 1938 Nag 550: 1938 
NLJ 403: 181 Ind Cas 24 (DB). 

S. 49— Where a document is presented for regis- 
tration more than four months after its execution, 
and no attempt is made, pursuant to S. 25, to account 
for the delay in presentation on the ground of urgent 
necessity or unavoidable accident, the Registrar 
before whom it is presented has no jurisdiction to 
register it. The mere fact that he has registered it 
will not take the document out of the ambit of S. 49. 
AIR (Vol 20). 1933 Rang 194: 11 R 207: 147 Ind 
Cas 287 (DB). 

Ss. 49, 59 to 61 — Construction— “In accordance 

with the provisions of the Act”— Scope of. 

The words “In accordance with the provisions of 
the Act” in S. 49 of (he Act refers only to the sec- 
tions relating to procedure on admitting to registra- 
tion, i. e., Ss. 59 to 61 and not to admission to 
registration. The certificate is generally conclusive 
of the registration, though it may be set aside in 
case of fraud. Wrong acceptance of a document does 
not invalidate registration. (1913) MWN 525: 24 
MLJ 664: 14 MLT 237: 20 Ind Cas 385 (DB). 

9. Particular transactions. 

(a) Award. 

(b) Compromise. 

(c) Charge. 

(d) Decree. 

(e) Exchange. 

(I) Gilt. 

(g) Grant. 

(h) Lease. 

(i) Mortgage. 

(j) Partition. 

(k) Parternership. 

(l) Receipt 

(m) Relinquishment. 

(n) Rent note. 

(o) Sale. 

(p) Wakf. 

(q) Miscellaneous. 

(a) Award. 

.Ss. 49, 17 (1) (b) Unregistered award, effect of, 

when used for purposes of filing under Civil ?• C., 
Sch. II, Para 20. 
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There is no law which requires an award to he 
registered belore it can operate as an award in the 
same sense as the 1 ransfer of Property Act requires 
the r»m tration of sales and mortgagees dealing with 
immovable pioperty of the value ol one him lred 
rupees and more. An unregi'tered award is not, there- 
fore, invalid for all purpo cs. The only dra .vbacks 
attach'd to it are those mentioned in $. 49, Regi-»ra- 
tion Act, that is to say, it cannot be used to “affect 
any immovable property compri-ed therein” and it 

ca not be received, “i-s evidence of anv transaction 

* 

affecting such pr< per'y.” The filing of an award 
und» r par t. 20 ol 8ch 1 i . Civil P C , does not merely 
form a clocurnei t which forms part of a judici d pro- 
ceeding but it aife ts immovable property comprised 
in ti.e award and, therefore, requires registration 
when it is used for the purpose of bring filed mi *er 

para. 20 AIK (Vol 2’ * 1989 Nag 2 A3: 1939 NLJ 375: 
ILK (1939) Nag 607: IS* 1 -d Cas 845 (FIR. 

S. 49 -Where the arbitrator, in an arbitration 

proceeding is ask-’d to settle disputes hr-* ween par- 
ties relating to ownership of three plots of land ..nd 
he gives his decision t hat two ol them belong to one 
party and the rein lining to the other, th s decision 
in trie award operat' s as a d- duration of the rights 
ol the re spec tive paitn s in those lauds and the award 
is an instrument which in it'- II erodes title and, 
therefore, is compul'only registmbh under S. 17 and 
is inadmissible in evidence umbr 8. 4 ), it not regis- 
tered. AIR (Vol 25) L )3S Mad 55: 1937 M \ V N 1L83: 
17b l ml Cas 640 


S. 59 — Unregistered private award filed in 

Court — Decree passed — Admissibility. 

Where an unregi tered private award is filed in 
Court and a decree pass* d on its basis, it is not 
admissible in evidence .hi I transgresses the provi- 
sions ol S 49. AIR (Vol 24) 1937 Cal 2i)l: 171 Ind 
Cas 50. DB). 


S. 49— An award by arbitrators dividing a pro- 
perty b tween three brothers does not cea e to be an 
award on the ground that the parties put their signa- 
tures in token of their ac eptuuce of the award as 
made by the arbitrators. Such a document is a Imis- 
Sible in evi 'enee without registration. AIR (Vol 21) 
1934 Fat 4S: 149 Ind Ca, 937 (2) (DB). 

9 49 — Bona fide award need not be registered — 

Units, it amounts to a deed of partuion or evidence 
of agreement between parties. 

A I ona fide award affecting immovable property, 
would not ordinarily l.ill within the definition of 
any of the specific transaction referred to in toe 
Transfer of Pioperty Act, so as to require to be made 
by a writing duly registered, as it is not an act of the 
parties them elves but the act ol a Judge chosen by 
the parties- 

It is no doubt true thit under certain circumstan- 
ces an award may become inadmissible in evidence 
Or inoperative a, a valid transfer. For example where 
an award effecting a partition of immovable property 
is signed by the parties in token of their consent 
thereto, the award cannot he teceived in evidence 
unless it is registered. In such a cise, the award is 
mot a mere award but s unething more. It is an ins- 
trument of partition executed by the parties as well. 
As such it is compulsorily regi-lrable and is rendered 
both ineffective and inadmissible under S. 49 of the 
Registration Act. 

Again, where an award is not a genuine award 
based on a bona fi le reference but a disguise to give 
effect to t tie agreement of the parties arrived at 
belore the reference to arbitration and intended to 
evade the law relating to stumps and registration the 
award is not inadmissible in evidence lor want of 
registration but is no award at all and is therefore 
inoperative as an award. AIR (Vol 14) 1927 Sind 206: 
102 Ind Cas 277 (DB). 


S 49 — Award signed by parties is a deed of 

partiti >n and must be tegistered - It can only prove 
intenti m to divide and not di\ision. 

Whether a document is a d -ed of partition or a 
mere memorandum of partition is a pure question of 
fact to be decided on a perusal of the actual decu- 
ment. 

A list of partition re v u1tant upon the award passed 
by pauchav atdars containing the shares given to 
several sharers and sii tied by them and attested by 
witnesses is too formal a document to be described 
as a mere memorandum. It is a deed of partition 
declaring an interest in the immovable property 
mentioned therein, and us such being uuregistere I, it 
cannot be r* ceived in evidence of ai y transacts n 
all Ct ng such property under S. 49. If such docu- 
ment were look* d at not as evidence <4 a transaction 
affect i .g immovable property but merely in order to 
show that a division of status had taken place, it 
would only evidence an intention to divide and not 
the f ict of division. AIR (Vol 12) 1925 Mad 1097: 
87 Ind Cas 285. 

(b) Compromise. 

(i) General 

(ii) Nature of possession. 

(i) General. 

S. 49— Where a document relating to a prev ; ous 

compromise is so ight to be used to prove not that a 
mortgage subsisted but that the judgment-debtor 
had oil. red tne house as a security and thereby 
obtained time for payment of the decretal amount, 
the document v ill be admissible for this collateral 
purpos*- though unregistered. AIR (Vol 24) 1937 
Lah 93 ) : 170 Ind Cas 896. 

S. 49 — Mere re statement of pre-existing state 

of things. 

Where, in a compromise, mention is made of one 
party's rights m Certain immovable prop, rties but no 
new rights in those properties are created or de- 
clared by the compromise which merely re-stated 
the pro-exi -ting state ol thing,, with reg ird to which 
there was no dispute between the parties at the 
time, the document is admissible even though un- 
regist. red. A 1 R (Vol 22) 1935 Lah 307 : 156 Ind 
Cas 83 i (DB). 

S. 49 — Defendant allowed to build ‘tincture on 

site worth less than Ks. 100 Payment of Ks. 50 to 
plaint il f — Paities acting on compromise. 

Plaintiff sued for the demolition ol certain struc- 
tures ma >e upon a piece ol land by defendant who 
set up in defence a compromise said to have been 
arrived at between the parties in the course of 
ciimiual proceed in s under S. 145, Criminal P. C. 
The site was valued at less than Rs. 100 and under 
the compromise, defendant was allowed to erect a 
building and plaint i ii was also allowed to build a 
new room and was paid Rs. 50. The compromise 
was acted upon : 

Held, that though unregistered, the compromise 
was admissible and that as the parties had enjoyed 
benefit in. dir it, the plaintiif could not be allowed to 
resile from it. A I R (Vol 21) 1934 Oudh 116 : 11 
OWN 450 : 148 Ind Cas 867. 

S. 49 — Compromise relating to immovable pro- 
perty worth more than Rs. 100 is admissible in 
evidence though not registered il it has been acted 
upon by p irlies. AIR (Vol 17) 1930 Lah 446 : 12i« 
Ind Cas 493. 

S. 49 — Unregistered compromise — Is admissible 

to prove the contract contained in it. 

A compromise during suit by which plaintiff 
agreed to withdraw suit and under which plaintiff 
was to get a portion of the subject-matter ot suit is 
not admissible ii unregistered, in a subsequent suit 
for possession, for conferring title on plaintiff. 
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But it may he used for the collateral purpose of 
showing a mere c mtruct to give the propei ty m con- 
sideration ol tie appellants agn eiug to withdraw 
the application for wave to aopeal, and as showing 
an admission ol the defendants that they had 
entered into such a contract. (19^9) 116 lnd Cas 
871 : 1929 A L J 487 (Db). 

S. 49 — Once the contents of the document have 

been admitted, question ot its admissibility does not 
arise. 

Iu a suit for partition of joint property the parties 
entered into a written compromise which was filed 
in Court and t h« suit distuned in accoi dance there- 
with. The compromise provided the manner in which 
the joint property in suit was to he divide d between 
the parties ami, in order to a just the difference 
between the prices o< the prop* rties which ell to 
the shares ot tlie two contesting partus, it was 
provided that a certain sum would hi- paid by D and 
G to B and Ins brothers. A subsequent suit was 
instituted by B against G and D for the recovery of 
the amount. In the plaint the relevant terms ol the 
compromise Were recited and it wa- alleged that the 
amount in suit w as p tyahle by the delendants to the 
plaintiff a month alter the date ol the compromise. 
The defendants in their written stateim nt stated 
that “with reference to para. 2 of the plaint there 
was no condition as to the payment ol am >unt after 
one month.” iu appeal G and D contended that the 
compromise was not admissible lor want ol regis- 
tration. 

Held, that as the ter ns of the agreement had been 
admitted by ihe defendants, the question ol the 
admissibility nr otherwise ot the compromise did not 
arise. A 1 R (Vol 15) 1928 Lab 662 : 111 bid Cas 29. 

. S. 49 — Where the term of an oral compromise 

relating to rights in immovable property over Its. 11)0 
in value are reduced to writing, but the writing is 
not ri gistered, the Courts will not be ju tilied iu 
ignoring the written compromise ami falling back on 
- the oral one. Alll (Vol 14) 1927 All 5S7 : 102 lnd 
Cas 8. 

S. 49 — Where petition of compromise Gled in 

Court is the only evidence of title to property w< rlh 
more than Hs. 100, registration is necessary. AIR 
(Vol 11) 1924 All 842 : 78 lnd Cas 1043. 

S. 49 — An unregistered compromise of an offence 

comp untied with the permission of the Criminal 
Court by which some rooms belonging to the accused 
were treated as he-onging to the complainant, and 
were given in exchange lor the rooms belonging to 
the accused, does not pass title to the complainant. 
AIR (Vol 11) 1924 All >96 : 79 lnd Cas 429 : 5 L R 
A Civ 186. 

S. 49— An unregistered compromise has no bind- 
ing effect as u document which purports or operates 
to create or extinguish any right or interest in 
immovable pioperty worth Rs. 100, even though it 
records a fainilv settlement i c »mpulsordy registra- 
ble. AIR i Vol 10) 1923 All 338 : 75 Iud Cas 593. 

S. 49 Even if a petition of compromise required 

registration, it wou'd still be admissible in evidence 
although not registered as collateral evidence ol an 
agreement, though it mieht not operate to effectuate 
a valid truisfer of rights in immovable property. 
AIR (Vol 8) 1921 All 248 : 43 All l (DB). 

ss 49 and 17 i2) (6) — Compromise petition to 

Court— Whether requires registr .tion. 

A petition to the Court does not n quire registra- 
tion and is admbsi’ le iu evidence where the Court 
impliedly incorporates the terms of the petition into 
its di cr*-e. The petition forms a part ol the pleadings 
and is incorporated as such into the judicial record. 
AIR (Vol 2) 1915 L ah 469 : 91 P R 1915 : 211 P W 11 
1915 : 31 lnd Cas 537 (DB). 
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Ss. 49 and 17 — Affecting such property— Com- 
promise-— Covenant to pav. 

Under an unregistered compromise deed tin- defen- 
dant acknowledged his ownership ol certain lands 
under a prior conveyance covenanted to pay ,i certain 
annuity and on default, to relinquish the property. 

Held, that the deed could he enforced so lar as the 
claim lor payment ol the annuity and lor specific 
performance of the agreement to relinquish were 
concerned but not iu respect ol the claim lor posses- 
sion. (1912) 16 lnd Cas 831 (DB) (Mail). 

S- 49 — Compiomisc petition to Court — Un- 
registered cmnprmn sc- deed in mutation proceeding 
— Atlinis ihilitv in ev ul nee - Order of Revenue 
Court based on such compromise, i- confers title. 

An unregistered deed ot compromise hi a mutation 
proce* 1 1 1 1 g i-. not admissible in evidence ol title by 
reason ol 5- 49 of the Registration Act; an order of a 
Revenue Court based on such a deed also conlers no 
title (1911)33 All 728: 8 A L J 918: 12 lnd Cas 1J9. 

Ss. 49, 17 — Admissibility in evidence. 

Section 49 is no bar to a document which was 
unregistered being used as evidence to prove that the 
decrees had been satisfied notwithstanding that it 
also purported to convey immoveable propei ty. (1906) 
11 C W N 342 (344) (DB). 

(ii) Nature of possession. 

S. 49 — Unregistered compromise petition is ad- 
missible t<» prove nature of possession given under it. 

An unregistered compromise petition giving posses- 
sion to a Hindu widow in lieu ol maintenance may 
be considered lor the collateral purpose of explaining 
the nature of the possession ol the widow. AIR (vol 
33) 1946 Pat 55. 

(c) Charge 

Ss. 49. 17 (2) (v) — Registration of document 

creating charge. 

Where a charge is created by a term which is an 
integral part ol the transaction, then the document 
must be registered and cannot be tendered in evi- 
dence even to prove an agreement to execute a 
furthe r document such as a sale-deed. W in re, how- 
ever the promises are dUtinCt and separable then a 
document, though it creates a charge can he put in 
» vidence to establish a promise to execute a further 
doc •merit such as a sale-deed- A l R (Vol 27) 1940 
Pat 92 : 19 Pat 90 : 6 B R 435 : 21 P L T 1033 : 187 
Inc! a*- 198 (DB). 

Ss. 49, 1 7 (h) • — Document creating charge on 

immovabh s— Secondary evidence of agreement con- 
tained in document. 

Where a document creates a charge upon immov- 
ables, it comes directly within the t'-rms of S. 17 (b). 
Registration Act. and requires registration and is not 
admissible in evidence. Secondary evidence of the 
agr. ement contained m the document by producing 
entries in a journal or by tendering any other evidence 
cannot be given as this would be iu violation ol S. 91, 
Evidence Act. Nor can the document be used lor the 
express and direct purpose of show ing that a certain 
property was in fact released under th * varied mort- 
gage* constituted by the document m question. A l R 
(Vol 22 19 >5 P C 21 : 1 B R 264 : 1935 OWN Ii8 : 
1935 W W N 97 : 1935 A L J 242 : 41 L W 210 : 
1935 A L J 242 : 68 M L J 339 : 39 C W N 440 : 61 
C LI 42 : 37 Bom L R 315 : 59 Bom 180 : 1935 
A W R ISO : 62 1 A 23 : 153 Iud Cas 700. 

Ss. 49 (a), 17 (l) (b) — Document .urporting to 

create charge of above Its. 100 on pioperty. 

A document purporting to create a charge over a 
house and site for a 'Uin of above Its. ll)0, if unregis- 
tered is invalid under the provisions ol 5S. L7 U) (b) 
and 49 fa). Registration Vet AIR (Vol 20) 1933 Rang 
259 : 147 lnd Cas 562 (OB). 

S 49 Where a document purporting to create 

an equitable charge was compulsorily registrable 
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and was not registered no charge can be created by 
it. AIR (Vol lb) 1929 P C 141 : 7 Rang 234 : 31 Bom 
L R 873 : 33 C \V N 652 : 30 M L \Y 18 : 50 C L J 
9 ) : 1929 M W N 619 : 57 ML] 529 : 117 lnd Cas 
489. 

(d) Decree 

(i) General 

(ii) C< mpromise decree 

(i 1 General 

Ss. 49, 17 — Award not ’registered — Decree passed 

on award - Stranger, il can challenge it. 

The decree based on an unregistered award creat- 
ing a charge on immovable property is valid though 
it is unregisiered, unless it is impeached in a proper 
proceeding, such as an appeal, review, or revision 
A stranger to the proceeding cannot challenge its 
validity or underrate its effect on the ground that 
the decree was founded upon an award which ought 
not to have been admitted in evidence. AIR (Vol 30) 
HM3 Bom 253 : 45 Bom L R 526 : 211 lnd Cas 230 
(DB). 

S. 49 — Decree founded on. 

Even it an award is compulsorily registrable and is 
not r< gistered, the decree founded on it cannot be set 
aside on that ground in nil independent suit by 
stranger to it. AIR lYol 27) 1940 Born2S9 :1LR (1940) 
Bom 526 : 42 Bom L R 456 : 190 lnd Cas 606 (DB). 

S. 49 (c) — A.d- cree for specific performance of an 

agreement to lease does not affect the land. It is an 
ordinary decree ot the Court oi Equity, which accord- 
ing to the ordinary rules acts in personam and the 
execution of the decree is not by affecting the land 
but by suitable process against the defendants if he 
is in contempt with reference to the decree of the 
Court. A I R i Vol 5, 1918 Cal 222 : 42 lnd Cas 633 
(DB). 

(ii) Compromise decree 

S. 49 — Compromise decree creating lease of 

immoveable property not registered — Admissibility 
to prove nature of possession. 

A compromise decree creating a lease of immove- 
able property for a term exceeding a year, although 
not registered, can be referred to for the purpose of 
determining the nature of possession. A 1 R (Vol 36) 
1949 Assam 64. 

Ss. 49 and 17— Suit in respect of immovable pro- 
pel ty worth Rs. 100 or more compromised Compro- 

mise incorporated in decree — No registration is re- 
quired — But where order is “suit compromised and 
dismissed,” registration is essential. AIR (Vol 31) 
1944 Lah 394 : 46 P L R 220 : 218 lnd Cas 496 (DB). 

Ss. 49, 17 i2) (vi) and (1) (b) ■ — Decree, held ex- 
empted from registration under S. 17 (2; (vi) and 
was admissible in evidence. 

I he lessor vvho had only an intermediate tenure- 
holder s right in land gave a mining lease to the 
lessees on annual rent of R>. 1,554 9-6. Subsequently 
the Zamindar sued both the lessor and the lessees 
claiming right and title to the underground coal, 
mineral etc. The suit was compromised and a com- 
promise decree was passed under which the Zamin- 
dar recognized the rights, both of the lessor and the 
lessees created by the lease subject to this condition 
that out of the jama of Rs. 1,554-9-6 he was to get half 
that is, Rs. 777-4-6 and further the lesssees would 
pay him commission or royalty at the rate of 4£ pice 
per ton of certain coal indicated in the compromise 
decree. In other words, the possession of the lessees 
over the leasehold property was maintained subject 
to their taking the additional burden of paying com- 
mission or royalty at the aloresaid rate to the 
Zemindar : 

Held, that in the circumstances, it could not be 
said that any fresh lease was created by the Zamin- 
dar in favour of the lessees. Therefore, the compro- 


mise decree did not require registration- So far as the 
transfer of the jama of Rs. 777-4-6 to the Zamindar 
was concerned, it came under S. 17 (1) (b) of the 
Registration Act. Co..sequently, the decree would 
be exempted from registration under S. 17 (2) (vi) of 
the same section of the Registration Act. The decree 
was, therefore, admissible in evidence. AIR (Vol 29) 
1942 Pat 120 : 8 B R 121 : 196 lnd Gas 837 (DB). 

S. 49 — If a compromise decree containing a lease 

of immovable property is not registered, S. 49, Regis- 
tration Act prevents it from being u^ed in evidence 
to prove the rent oi the tenancy. A 1 R (Vol 28) 1941 
Cal 102 : 72 C L J 132 : 45 C YV N 129 : 193 lnd 
Cas 635- 

S. 49. Proviso — Decree based on award which 

itself was based on compromise. 

I he decree ba.>ed on an award which itself was 
based on a compromise and is not registered can be 
received in evidence under the proviso to S. 49, 
Registration Act as amended by Act XXI of 1929. 
A 1 R (Vol 28) 1941 Oudh 587 : 1941 O \V N 965 : 
1941 A \V R 275 : 17 Luck 121 : 195 lnd Cas 610 
(DB). 

S. 49 — A solenama in a compromise decree 

which created lease not being registered, was not 
admissible in evidence. A I R V ol 22) 1935 Cal 261 : 
60 C L J 384 : 39 C \V N 98 DB). 

S. 49 — Com .romise petition to Court— Decree 

dealing with properties other than those in suit. 


So far as a compromise decree relates to properties 
w ithin the scope ol the suit it operates as res judicata 
but when it r« bites to properties outside the scope of 
the suit, ii the terms ot the compromise are embodied 
within the decree it is evidence of an agreement to 
transfer an interest in the property. In such a case 
the compromise petition need not be registered. AIR 
(Vol 4) 1917 Pat 9-: l Pat L J 208 : (1917) Pat H C C 

Ifil : lnd f - 


(e) Exchange. 

-Ss. 49, 17—1 he deed ot exchange being un- 
registered, is admissible in evidence but that cannot 
deprive the plaintiff from claiming possession of his 
land which he had given to the defendant under the 
deed because the defendant must be treated as a 
trespasser in respect of that land. (1938) 40 PLR 224. 

S. 49 - The Registration Law can be ignored 

only, when equities are very clear. An unregistered 
deed of exchange affecting immovable property of 
more than Rs. 100 cannot be admitted in evidence 
nor can it be acted upon. AIR (Vol 14) 1927 Lah 90 : 
27 P L R 162 : 93 lnd Cas 843. 

— — S. 49 — I ossession under unregistered document 
— Deed of exchange, unregistered. 

A person in possession’ ot immovable property 
under an unregistered deed and hence with a defec- 
tive title must be regarded as a trespasser and can 
be ejected. 203 PLR 1913 : 155 P YV R 1913 : 19 
lnd Cas 236 (DB). 

(f) Gift. 

(i) General. 

(ii) Nature of possession. 

(i) General. 

S. 49 — Collateral purpose — Unregistered gjft 

deed, though compulsorily registrable. 

An unregistered deed of gilt R admissible in evi- 
dence with reference to collateral recitals therein 
where the executant of deed is dead, a statement 
ther» in that the donee is his l« gaily married wife, is 
clearly admissible under section 32, clause (5) of the 
evidence Act — See Evidence Act, S 32(5). AIR 
(Vol 38) 1951 Orissa 337 : I L R (1949) Cut 527. 

S. 49 Unregistered gift deed is admissible t> 

show ciicumstances then existing p . 

An unregistered gift deed cau be received in e 
deuce, not to prove any definite gift, but to prov 
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that there was talk of making some assignment at 
that date. The Court cannot receive the document 
in evidt nee to prove a gift and then inter that the 
possession of the donee was adverse, and then justify 
its acceptance of the document on the ground that it 
confined itseU to the iuterence, and was not concern- 
ed with the fact ol the gilt AIR (Vol 13) 1920 Mad 
191 : 1926 M W N 44: 49 M L J 756: 92 Ind Cas 470. 

(ii) Nature of possession. 

Ss. 49, 17 — inscription on building that it was 

endowed to S — Admissibility to prove gift t > S. 

The inscriptions on a building that it was “built and 
endowed toS” which do not comply with the provi- 
sions of S. 123, T. P. Act, or of S. 17, Registration Act, 
cannot he, for that reason, admitted in evidence to 
prove the gilts in favour of S but may be relerred to 
for the collateral purpose of ascertaining the nature 
of his possession. AIR (Vol 30) 1943 Mail 15 : 55 
L W 578 : 1942-2 M L J 431: 20S lud Cas 3S (DB). 

S. 49 — Unregistered gift deed can be admitted to 

show continuous possession of donee. AIR (Vol 13) 
1926 Oudh 98 : 1 Luck 33 : 3 O VV N 45 : 13 O L J 
115 : 91 lnd Cas 927. 

S. 49 — Unregistered deed of gift though invalid 

maybe considered for the purpose of ascertaining the 
nature and character of the donee’s possession. AIR 
(Vol 11) 1924 Mad 800 : 1924 M VV N 571 : 82 lnd 
Cas 67. 

S. 49 — A document inadmissible for the purposes 

mentioned in S. 49, may nevertheless be admitted 
for collateral purpose, as for example, to explain why 
a donee (in this case a tenant) under a deed imperfect 
through lack of registration was in possession, or to 
prove the nature of that possession. AIR (Vol 11) 
1924 Pat 641 : 3 Pat 349: 1924 PHCC 185: 5 P L T 
541 : 79 Ind Cas 26 (DB). 

§. 49— Collateral fact — Nature of possession — 

Unregistered gift. 

An unregistered deed or gift which is inadmissible 
in evidence for want of registration is inadmissible 
even for a collateral purpose, e? g., for the purposes 
of proving that the donee took possession and held 
adversely the property from the date of gift. AIR 
(Vol 5) 1918 Lah 359 : 13 P W R 1918 : 44 lnd Cas 
889. 

Ss. 49 (c) and 17 (1) (a)— Collateral fact— Nature 

of possession— Unregistered gift 

An unregistered instrument of gift requiring regis- 
tration under S. 17 (1) (a) is inadmissible in evidence 
to prove the gift or to prove the adverse possession 
of the donee from the date of gift. No secondary 
evidence of such gift could be produced. 69 P VV R 
1913 : 196 P L R 1913 : 48 PR 1913 : 18 lnd Cas 
918 (DB). 

(g) Grant. 

S. 49 — Permanent grant of land to defendant by 

predecessor of plaintiff - No rent payable for first 
years but Rs. 19-12-0 annually payable for ever subse- 
quently — Document does not require registration 
under ’S. 107, Transfer of Propeity Act and is not 
affected by S. 49, Registration Act. AIR (Vol 25) 1938 
Mad 769 : 183 lnd Cas 43. 

S. 49— Admissibility— Agreement. 

An unregistered agreement by which a person was 
entitled to occupy a house on condition of his keeping 
the same in proper repairs is admissible to prove the 
assertion of title made by the grantee in entering 
upon the house. (1929) 115 Ind Cas 141 (All.). 

S. 49 (c)- Collateral fact— Maintenance arrange- 
ment — Unregistered document- Grant of land 
An unregistered document contain’ ng a transaction 
concerning land is admissible to prove a separate 
transaction not affecting land. Where lands were 
allotted in lieu of maintenance by an unregistered 
document aod subsequently the grantee sued tor 
maintenance, it is open to the grantor to show by t e 


unregistered agreement, the actual occupation of 
lands and the actual receipt ol profits that the claim- 
was discharged. (1910) 7ML T 278 : (1910) M W N* 
485 : 5 lnd Cas 615 (DB). 

(h) Lease. 

(i) General. 

(ii) Agreement of lease. 

(iii) Proof of lease t.rms. 

(iv) Relations of landl >rd and tenant. 

(v) Nature of possession. 

(i) General. 

S. 49 — Agricultural land settled under unregis- 
tered hukumnama — Tenancy can be prosed other- 
wise. 

It is open to a landlord to create a tenancy by- 
giving possession and accepting rent, and clearly, 
therelore, such a tenancy can be proved by evi- 
dence other than the production of the unregistered 
hukumnama by which the tenant takes settlement ol 
an agricultural land from the landlord. AIR (Vol 33) 
1940 Pat 407 (DB). 

S. 49 — Unregistered lease for unspecified perioet 

— Admissi >ility in evidence. V 

A lease for an unspecified period as long as the 
house is not sold in execution of the decree is inad- 
missible in evidence in the absence of registration. 
AIR (Vol 32) 1945 Nag 102 : 1945 N L J 89 : 1 L R 
(1945) Nag 510. 

S. 49— Lease agreement reduced to writing but 

not registered Parties acting on it for a long time 

Deed, if admissible in evidence. 

Equity will support a transaction, though clothed 
imperfectly in legal lorms, to which Duality attaches 
especially if it had been acted upon by the parties 
for a long time. Where a property is transferred by 
lease and the agreement is reduct d to writing, and 
the parties had been acting up«»n it lor a long time 
the fact that the agreement is not registered vvi'l not 
make the deed inadmissible in evidence. AIR (Voi 
24) 1937 Oudh 505 : 1937 OWN 1030 : 171 Ind 
Cas 84. 

Ss. 49, 17 — Unregistered lease-deed— Suit for 

specific performance of agreement to lease. 

A lease deed which is unregistered and is inadmis- 
sible in evidence under the provisions of Ss. 17 and 
49, cannot be used as evidence of the agreement t© 
lease or as a foundation for a suit for specific perfor- 
mance of the agreement. AIR (Vol 20) 1933 Pat 544: 

14 P L T 628 : 147 lnd Cas 1057. 

Ss. 49, 17 (d) — Lease or agreement to lease — 

Permission to erect structures, whether collateral 
fact or term of lease. 

In a suit to restrain the defendants from erecting 
a pucca wall on a plot of land demised to them, the 
defendants produced an unregistered amalnama per- 
mitting them to erect structures : 

Held, (i) on construction that the amalnama was a 
lease. 

(ii) that the permission granted or authority. con- 
ferred by the document to erect pucca structures was 
nothing less than a transaction affecting the property 
on which the structures were to be erected, within 
the meaning of cl (c) of S. 49 and not a collateral 
fact and the document was not, therefore, admiss iv e 
to prove the permission to erect structures. AIR (W^ 
19) 1932 Cal 83 (2) : 59 C 396 : 54 C L J 220 : 

Ind Cas 725 (DB). 

Ss. 49, 17— Unregistered lease deed — Admissibi- 
lity in suit for damages for breach of agreement to 
lease — ‘Collateral purpose,’ meaning of. 

A suit to recover damages for breach of an agree- 
ment relating to immovable property, which agree- 
ment is compulsorily registrable under S: 17 is a suit 
which aflects immovable property and is not covered 
by the exception that such a document can be used 
for collateral purposes. 
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A 'collateral purpose' means a purpose which ex- 
cludes all reference to the contract relating to im- 
movable property. 

A le -se deed which is compulsorily registrable but 
not registered cannot be used lor the purpose of 
deciding whether there has been a breach of an 
agreement to lease immovable property to th^ res- 
pon lent. AIK (Vol 19) 1932 Lah 055 : 34 P L-R 354 : 
142 1 iid C..s 424. 

S 49 — I etter of instiuction by one party to 

another’s solicitor asking him to «iraw up lease is 
admissible, though unregistered. 93 Ind Cas 81 : 4^ 
C L J 94 : AIK iVol 13) l92b Cal 540. 

5. 4 ! — Where a so called lease is inadmissible in 

avi tence, compensation lor use and occupation can 
be granted in a suit lor rent based on the so-called 
lease. 92 li d Cas 53 : AIK (Vol 13) 1926 Nag 2*8. 

S. 49 — A registered Thekanama which is not 

effi ctive as a legistt red document by reason of its 
having been registered in a wrong district cannot be 
used as evidence o| the value <4 the property com- 
prised therein. 74 lad Cas 5S2 : AIR (.Vol il) 1924 
Oudh 97. 

S. 49 — Where in a lease there is. an express term 

that the lessee shall vac ite the land in case he fails 
to pay the n nt or whenever the lessor requires him 
to do -o, the lease is not a lease lor term exceeding 
one year though a longer period (e.g., 30 years) is 
mentioned in the lease and the lessee is liable to 
ejectment. 75 Ind Cas 603 : AIK (Vol 10) 1923 All 
382. 

S. 49 -Unregistered lease could be accepted as 

evidence that the parties had come to an agreement 
that a lease was to be given. 84 Ind Cas 670 : AIK 
(Vol lo) 1923 N ig 73. 

S. 49— Unregistered document creating present 

demise Suit for specific perlorm tnce of agreement 
to leas*' Document is nut admissible in evidence 
and (he suit will fait. 

An unregistered instrument purporting to create a 
lease lor 5 years was drawn up under which the 
lessee (plaintiff) coultl not be asked to quit without 
6 months' notice. While the- property was in posses- 
sion of the tenant (plaintiff) it was tianvf erred hv the 
lessor. I he transferee in his suit obtained a decree 
for ejectment Plaintiff then brought a suit lor 
specific perlorinance of an agreement to lease and 
want' d to put the unregistered document in evidence. 
Held, it is impossible to hold that the document c in 
be put in evidence or that its terms can he specifically 
«nl<>rced. II the document is admitted at all, it 
would be received as evidence ol a transaction affect- 
ing the property. If upon its true construction it is 
meant to take effect as a present demise, it cannot be 
treated as something else or as evidence of a transac- 
tion different from this in nature and so avoid the 
statute. And apart from the document plaintiff could 
not prove the duration or the conditions of the 
tenancy. Against the prohibi ion ol the statute no 
estoppel avails and there is nothing in (1882) 21 Ch 
D 9 or the cases under the Statute of Frauds to 
eover the plaintiff in this case. *9 bid Cas 877 : 49 
Cal 507 : 26 C W N 329 : Alii (Vol 9) 1922 Cal 436. 

S. 49 — Hukumnama creating perpetual lease, 

but unregistered, is not admissible in evidence for 
any purpose. 

An unregistered document, with a stamp of one 
anna affixed thereon and purporting to create a lease 
without fixed terms is of the nature of a perp< tual 
lease. Such a document comes well within cl. id) of 
S. 17 of the Registration Act under which it is com- 
pulsorily registrable. Such document is inadmissible 
in evidence under S. 49 (c) of the Act. If the whole 
decision as to the right of the complainant in the 
J. and in question is decided on the basis of such 


Hukumnama which is improperly admitted in evi- 
dence, the conviction on thi* ground is liable to be 
set aside. 1922 P1ICC 10 : AIR (Vol 9) 1922 Pat 265. 

S. 49 — Compromise petition to Court — Docu- 
ment referred to in a compromise deed. 

A Solehnama was entered into m favour of the 
appellant and filed in Court as a compromise of an 
ejectment su t. A perpetual lease was executed on 
the same date giving particulars upon which the 
tenancy was to he held. The solehnama mentioned 
the pulta but the terms of the latter were not em- 
bodied in it. Held, that putta or lease not being 
registered is inadmissible in evidence in a subsequent 
suit for ejectment. (1915) 31 Ind Cas 449 (U P B R)* 

S. 49 tc) and S. 2 (7)— Collateral facts— Agree- 
ment to lease, proof of. 

An agreement to lease is a transaction affecting 
immovable property and therefore it should be r* gis- 
terrd. An unregistered lease-died cannot also be 
used as evidence of an agreement to lease. 15 M L T 
220 : 1 L W 296 : 23 Ind Cas 338 : AIR (Vol 1) 1914 
Mad 359 (DB). 

Ss. 49 a d 17 — Affecting such property — Un- 

registred lease— Possession. 

A lease for more than l year being compulsorily 
registrable under 5. ,17 it cannot be admitted in evi- 
dence of any t r insictiou affecting the property and 
therefore, it is inadmissible even for proving the 
demise. (1911) It) Ind Cas 892 (DB) (Cal). 


(ii) Agreement <>f lease. 

S. 49 — T' c object of th<- amendment of S. 49, 

Regi (ration Act, made in 1929 was to make unregis- 
tered agreement to lease admissible in evidence in a 
suit lor specinc peiformance of the contract to lease. 
Section 49, as it stands af'er its amendment does 
not, therefoie, prevent the plaintiff from proving the 
terms embodied in the contract. A I R (Vol 30) 1943 
Cal 586 : I L R .l')4 3) 1 Cal 138 : 47 C W N 123 : 
209 Ind Cas 566 (DB). 

-S. 49 — Uurcg.stered agreement to lease. 

Correspondence amounting to an unregistered 
agreement to lea'-e may he looked at as eviden e of 
any collateral purpow for determining whether an 
attachment of 1« a^e property is leg I. A 1 R (Vol 28) 
1941 Bom 337 : 43 Bom L R 576 : 197 I d Cas 2o3. 

S. 49, Provi'O — District Board advertising in 

District Gaze’te that lea-e for cultivation of certain 
land lor certain period would be auctioned — Terms 
of lease also notified — Lease granted to defendant 
who executing docum nt in pursuance of contract 
and presenting it to. Board — Document not registered 
— Failure ol defendant to pay rent — Suit by Board 
for specific performance : 

Held, that th** suit for specific performance was 
maintainable The terms of the coot act were adver- 
tised by the Board in the District Gazette before the 
auction took place and the bidder must be taken to 
have agree t to the terms which were advertised on 
behalf of the Board Before he give the hid. the 
agreement to lease was separate and was entere 
into on the elate on which the auction was confirm® 
by the Board as a result of the bid given by the 
defendant. I > the circumstances of the case, there 
fore, the agreement could he proved by the B° ar 
without the necessity of spelling it out of the J eaS 
itself. A 1 R (Vol 26) 1939 Mad 3 )1 : (1939) 1 M L J 
82 : 1939 M W N L65 : L84 Ind Cas 465. 

S. 49 — A letter which is clearly in the nature o 

a memorandum and which does not include all tn 
terms hut shows that a lease embodying all the ter 
was to he executed later, cannot attract prov'j* 1 ” 1 
of S. 49, Registration Act. AIR (Vol 20) 1933 Lah Oi. 
33 P L R 323 : 14 Lah 137 : 142 Ind Cas 754 (Db). 
S. 49 — An agreement which only operates to re- 
lease and does not operate as a present demy- « 
issible in evidence tnough unregistered. A 


new a 
is admissible 
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l ro 12 s , 2 5 : 1932 M w N 193 : 35 L W 

?DB) 62 M L J 5-5 : 55 Mud 519 : 158 Cas 78 

" — S * 49— Admissibility — Contract— Unregistered 

document — i roof of conti act by conduct in pur. 
sun nee of «t. 

W hilt* S 49 precludes the use of document for the 
purpose of proving a binding contract between the 
parties creating an inte rest in the property; nor can 
it be rec.-ived as evidence of any transaction affect- 
ing the property; yet it is not nece$s3.rv to rely 
upon such a transaction il the acts of i he parties 
themselves are consistent only with the recognition 
on the one hand and the exercise on the otlu-r, of 
those rights which the document although not finally 
binding as a contract purported to confer. AIR (Vol 
17) 1930 Pat 530 : 122 Ind Cas 15S (DB). 

S. 49 — An agreement of lease for three years 

was unregistered. 

Held, that it was admissible not as a contract of 
lease or other transaction affecting the immovable 
property in suit, but as an item of evidence bearing 
°‘ l the Question of the date on which certain persons, 
the pr^dece^ors in titleof the defendants, the less* cs, 
entered into possession of certain premises. AIR (Yol 
10) 1923 All 6(>3 : 45 All 565 • 21 A L J 533 ; 4 L R 
A Civ 260 : 74 Ind Cas 822 (DB'. 

— _S. 49 — An agreement to lease which does not 
effect an imm» diate demise is admissible in evidence, 
although it is unregistered, in a claim for damages 
for failure to give th« lease as promised. AIR ( V. d 8) 
1921 Mad 72 : 40 M L ] Lnl : 44 Mad 399 : 13 
M L YV 327 : 1921 M \V N 145: 62 Ind Cas 354 (DB). 

" S. 49 (c) - Collateral fact— Personal liabilities— 

Unregistered agreement to lease. 

Although an unregistered agreement for the per- 
manent demise of a laud cannot be used in evidence 
for the purpose of affecting the land it is not inadmis- 
sible in evidence for any purpose whatever. It can he 
looked at for adjusting the personal liabilities of the 
parties in a suit lor it-' specific performance. AIR 
(Vol 5) 1918 Cal 222 : 42 I. d Cas 633 (DB). 

(iii> Relations of landlord and tenant. 

S. 49 — A lease deed though inadmissible because 

of want of registiation may become admis-ihle for 
collateral purposes; for instance , to ''how the position 
of landlord and tenant. AIR (Y'ol 11) 1924 Nag 199 : 
75 Ind Cas 622. 

— S 49 (c) — Collateral fact — Unregistered lease — 
Rein tionship of landlord and tenant. 

Though a lease may be inadmissible in proof of its 
term-, it may still be used to prove the relationship 
of landlord and tenant. (1918) 45 Ind Cas 217 (Nag). 

S. 49 (c) - Collateral fact— Relationship of land- 
lord and tenant - An unregistered lease. 

An unregistered deed of lease is inadmissible to 

f trove the terms governing the relation- hip of land- 
Ord and tenant; hut such relationship may he shown 
by other evidence. (1913) 9 N L R 179 : 22 Ind 
Cas 65. 

(i v) Proof of lease— Terms. 

~ ; — S. 49 — Admissibility for collateral purposes — 
Lin its. 

Obiter. — When a Court comes to the conclusion 
that Cer am document (lease-deed) is inadmissible as 
not being registered, it cannot, under the guise of 
treating the document as inadmissible to show the 
character ol »he possession, in fact me it to prove the 
transaction itself, the letting and the terms upon 
which that letting took place. AIR ( Vol 28) 1941 Mad 
602 : 53 L W 634 : (1941) 1 M L J 759 : 1941 M YV N 
518 : 198 Ii d Cas 606. 

49 — An unregistered kahuliyat or patta cannot 
considered by virtue of S 49, to determine the 
terms upon which the tenancy was created. AIR 
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(Vol) 27) 1940 Pat 37 : 6 B R 860 : 189 Ind Cas 745 

— S. 49- Document, if can be referred to for colla- 
teral purposes. 

YY’here the terms of a lease are contained in a h it, r 
by r.b renee to an earlier lease and il the new tease- 
ls a fresh lease a together, the old one can he referred 

to tor a collateral purpose such as to show that the 
new arrangement was subject to the same period of 
notice as the old one. YVnnt of registration ol the 
original lease does not j revent this A 1 R (Vol 90) 

1933 Cal 441) : 146 Ind ('as 884 (DB). ( 1 20) 

- — S. 49 — Lease — YVhcn not admissib’e-Deed _ 

Construction - Unregistered lease is admissible to 

prove amount of compensation (or use and occupa- 
tion. 1 

A sarkhat provided that K had taken the shop on 

rent for a period ot two years, and i hai il K v.,c.,ted 

the shop before the expuy ol two years he would be 

liable to pay the rent, wate r rale and house tax in 

If. b , | . L t . I I 1 | | _ _ • ol the term for 

\\ hich the shop had been let. K vacated the shop be- 

fore expiry ol two ve .rs an, I N brought a suit claiming 
rent, water tax and house tax f,»r the unexpired pe- 
nocl. I he sarkhat in question was not registered • 
Held, that sarkhat was a lease as defined by Regis- 
tration Act and it b, ing not registered although the 
• ease was for more than one year it was not admis- 
sible in evidence to prove N’s claim which was based 
essentially on the terms of the c-rntract unbodied in 
the sarkhat and so K was at liberty to lea e the simp 
at any time he liked and N could not make K liable 
as he could not prove the contract : 

Held, further, that il N’s claim had been (or com- 
pensation lor the use and occupation by K ol N’s shop 
the sarkhat would have been admissible in evidence 
for detei mining the amount lor which the shop could 

nil el * A1H ^ V<j1 1(9 331 : 1929 A1 i 1134 

8. 49— '( hough an unregistered lease deed which 

requires compulsory registration should he excluded 
so far as it is evidence ol the lease, other evidence 
indicative of the creation of tenancy c ,n be consi- 
dered in establishing the tenancy. AIR * Vol 15, 19>8 
Nag 33S : 111 Ind Cas 358. 

S 49 — Unregistered lease of immovable property 

requiring registration is admissible to prove collate- 
ral transaction transferring arrears of rent to I, ssee 
AIR iVol 14) 1927 All 763 : 8 L R A Rev 89 : 101 hid 
Cas 773 

-S. 49 — An unregistered lease cannot be given in 

evid, nee in proof of the terms of the lease and its ad- 
mitted existence excludes all oral evidence on the 
point. But oral evidence of an agreement prior to a 
compulsorily registrable but unregistered document 
can be given to support a claim lor specific peifor- 
mance. AIR (Vol 10) 1923 Nag 76 : 71 Ind Cas 33. 

S. 49 — An unregistered deed of lease is not ad- 
missible to prove that ti e property to which it relates 
was let for a term of three years, nor can oral evi- 
dence of the terms of the lease he tendered in such 
a case. (1921) 63 Ind Cas 90 iLah) (DB). 

‘■-s. 49 (c) and 17 — Collateral fact. 

For determining w hat would be a fair occupation 
rent of the property demised, an unregistered lea-e, 
com puborily registrable, is not admissible. A I R 
(Vol 3) 191<i Mad 534 : 2 L YV 1016 : (1916) 1 M YV N 
5 : 31 Ind Cas 279. 

S 49' — Essential terms — Unregistered lease 

Evidence. 

An essential term of a tenancy cannot he proved by 
an unregistered lease deed which is inadmissible for 
want ol registration, nor by any secondary evidence. 
AIR (Vol 2) 1915 Mad 76 : 25 Ind Cas 661(DB). 

(%) Nature of possession. 

S. 49— Pioviso — Tenant u tering into possession 

under unregistered document purporting to create 
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perpetual lease — Admissibility of deed for ascer- 
taining nature and character of possession. 

I be inamdar of a village executed a document by 
which he purported to grant to one D, the father of 
the plaintiffs, a perpetual teuancy of certain laud in 
the village. This deed which was not registered ran 
as follows : “We have given you this property for 
cultivation for an assessment of Rs. 3-3 0. You will 
enjoy the same perpetually on payment of Rs. 3-3-0 
local fund. If there is a survey settlement of the vil- 
lage, you will pay such assessment as is fixed then. 
\ou can improve the laud ami enjoy it.” D entered 
into possession of the land under the deed and conti- 
nued in possession until his death whereafter the plain- 
tiffs continued in possession until they were forcibly 
dispossessed by the inamdar. During the period the 
plaintiffs had consistently regarded themselves as 
mirasdars and treated the land as theirs : 

Held, that the deed was compulsorily registrable. 
It could, however, be admitted for collateral purpose, 
namely of ascertaining the nature and character of 
the plaintiffs’ possession. A l R (Yol 29) 1942 Bom 

2bS : ILR (1942) Born 595 : 44 Bom LR 534 : 203 Ind 
Cas 238 (DB). 

S 49 — Where a person, relying on the unregis- 
tered patta is in possession, he is entitled to refer to 
the unregistered patta for the purpose of explaining 
the nature of his possession, that is. he was let into 
possession as i tenant. A I R (Vol 27) 1940 Pat 498 : 

6 BR 502 : 187 lnd Cas 583. 

Ss 49, 17 — Unregistered kobala purporting to 
transfer immovable property of a value less than 
Rs. 11)0. 

The reference in S. 49 cannot be deemed to be ap- 
plicable to the provisions of S. 54, Transfer of Pro- 
perty Act where a document purports to transfer 
tangible immovable property of value of less than 
Rs 100. Section 49 does not make it admissible in 
evidence. 

An unregistered kobala purporting to transfer im- 
movable property of value less than Rs. 100 is not in- 
corporated into S. 17 and S. 49 does not apply to the 
oase. It does not confer title but is admissible for the 
collateral purpose of showing the nature of posses- 
sion. A I R (Voi 23) 1936 Cal 130 : 61 CLJ 590 : 161 
Ind Cas 734. 

S. 49 —Proof of nature of possession. 

Apart from the provisions of the T. P. (Amend- 
ment) Supplementary Act of 1929, unregistered lease, 
which requires registration under S. 107, Transfer of 
Property Act but not under S. 17 of the Registration 
Act is admissible in evidence to prove the nature of 
the possession under the instrument. AIR (Vol 18) 
1931 Lah 501 : 32 PLR 361: 134 Ind Cas 289 (DB). 

S 49 — Possession under unregistered deed. 

Tenancy by d cument unregist* red — Tenant in un- 
disputed possession of land — Recognition by his land- 
lord of tenancy — Unregistered document followed by 
possession proves title of tenant and the document 
is admissible to prove nature and character of posses- 
sion. A I R ^Vol 17) 1930 Pat 20 : 124 Ind Cas 634 
(DB). 

S. 49 — Unregistered lease is admissible to prove 

nature of tenants* possession. 

The document which embodies the terms of a 
lease of immovable property from year to year in 
which yearly rent is reserved, is compulsorily regis- 
trable and cannot be referred to in order to find out 
the terms of the tenancy hut the document can be 
looked at to ascertain the nature of the possession of 
the tenant. (L928) 108 Ind Cas 161 (Lah). 

S. 49 — Compulsorily registrable but unregistered 

lease cannot be admitted to prove tenancy though 
© llateral facts of payment or premium or character 
of possession may be proved by it. AIR (Vol 13) 1926 
Nag 255 : 91 Ind Cas 1044. 
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7 ^ — Unregistered lease deed can be referred to 

in order to ascertain nature of possession sought to be 
disturbed. If the possession of the defendant is found 
to be that of a tenant under the plaintiff, the defen- 
dant cannot question the plaintiff’s title, having re- 
gard to S. 116 of the Evidence Act. A I R (Vol 12) 
1925 Lah 491 : 6 Lah 319 : 7 LLJ 504 : 26 PLR 483: 
88 Ind Cas 872 (DB). 

S. 49 (c) — Collateral fact — Nature of possession 

—Lease for less than a year — Admissibility to prove 
character of possession. 

An unregistered lease for less than a year can be 
admitted in evidence for proving that the occupation 
oi the lease premises was permissive and not adverse. 
Section 4 of the T. P. Act would not make S. 107 of 
the Act, part of S. 17 of the Registration Act so as to 
^ lease tor less than a year compulsorily regis- 
trable if it is to be used as evidence of the permissive 
character of the lessee’s possession. AIR (Vol 8) 1921 
Mad 337 : 39 MLJ 639 : 12 L W 649 : (1920) M W N 
711 : 59 lnd Cas 350 (FB). 

— S 49 (c) — Collateral fact — Nature of possession 
— Unregistered lease. 

An unregistered lease is inadmissiable in evidence 
to prove the permanent nature of the tenant’s pos- 
session. AIR (Vol 4) 1917 L R 67 : 42 Ind Cas 375. 

S. 49 LO —Col lateral fact — Nature of possession 

— Admissibility of unregistered lease. 

A lease compulsorily registrable is inadmissible 
without registration to prove the nature of the pos- 
session. A 1 R (Vol 1) 1914 Mad 638 : 15 M L T 192 : 
23 lnd Cas 376 (DB). 

S. 49 — Collateral fact — Nature of possession — 

Unregistered document. 

An unregistered document by plaintiff’s father 
giving a rent-tree pattah to the defendant may be 
produced in evidence in a suit to enforce the accept- 
ance of a pattah to show the nature of the defen- 
dant’s possession. (1909) 6 M L T 192 : 3 Ind Cas 
223 (DB). 

S. 49 — Suit for specific performance — Agree- 
ment to grant lease — Unregistered— Evidence — Ad- 
missibility. 

In a suit for specific performance of a contract to 
grant a lease, an unregistered deed containing the 
alleged agreement is admissible in evidence for the 
purpose of proving the contract for the breach of 
which the suit is brought. (1907) 17 M L J 218 (218) 
(DB). Aiso 10 B 101, Not approved. (1910) 14 C W N 
65 (67, 68) : 5 Ind Cas 38. 

S. 49 — Of limited interest — Rights of permanent 

lessee — Registration — Admissibility in evidence. 

A limited interest such as the interest of a per- 
manent lessee, can be acquired in law by adverse 
possession. An unregistesed permanent lease is in- 
admissible in evidence to prove the nature of the 
possession which the lessee had. (1907) 17 M L J 
469 (470) : 3 M L T 187 (DB). 

(i) Mortgage. 

(i) General. 

(ii) Equitable mortgage. 

(iii) Nature of possession. 

(i) General. 

S. 49 —Redemption suit — Defendant admitting 

position as mortgagee — Question of admissibilty of 
mortgage-deed —Whether relevant. 

Where the pleadings show that the defendant 
admits his position as mortgagee and the terms ot 
the mortgage, it does not matter whether the docu- 
ment itself is admissible or not. and when the rela- 
tion between the parties is that of mortgager and 
mortgagee a suit for redemption will lie. AIR (Vol 
34) 1947 Lah 335 : 49 P L R 79. 

Ss. 49 and 17 — Unregistered mortgage deed — 

Amissibility of, to obtain money decree. 
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The personal covenant to pay is distinctly divisible 
or separable in a simple mortgage from its hypothe- 
cation clauses and the bond so regarded, is clear 
evidence of the debt. Therefore, though a simple 
mortgage deed creating charge on immovable pro 
perty over Us. 100 is unregistered, the deed is admis- 
sible in evidence to support the mortgagee’s claim 
for a money-decree. AI1\ (Vol 27) 1940 Lah 486 : 42 
PLR 660 : ILR (1941) Lah 601 : 193 Ind Cas 789. 

Ss. 49 and 17 (b) — When the possessory mortgage 

is not registered, no suit can be based upon it against 
the third parties even if the mortgagee is placed in 
possession of the property. 1938 N L J 123. 

Ss. 49 and 17 — Agreement to reduce rate of 

interest. 

A document reducing the mortgagees’ right to 
receive interest at the rate given affects their “In- 
terest in immovable property.” The agreement to 
reduce the rate of interest is compulsorily registrable 
under S. 17, and where it is not registered, it cannot 
be received in evidence- AIR (Vol 25) 1938 Rang 
285 : 1933 Rang L R 293 : 177 Ind Cas 437 (DB). 

S. 49 — When a mortgage is registered in a dis- 
trict in which no part of the mortgaged property is 
situate, its registration is invalid and the document 
cannot be received in evidence under S. 49. AIR (Vol 
24) 1937 All 711 : 1937 A L J 815 : 1937 A W R 731: 
171 Ind Cas 825. 

S. 49 — Mortgagors basing their claim for posses- 
sion, on redemption of sub-mortgage. 

In order that the ruling in Maung Sin v. Maung So 
Min (A I R 1931 Rang. 40 : 129 Ind Cas. 5111 should 
be applicable, there must be privity of contract be- 
tween the real owner and the person in possession, 
under which contract the person in possession has 
been allowed to obtain possession. When the plain- 
tiff s-mortgagors do not suggest that the mortgagees 
are in possession of property by their leave and 
license, but they base their claim on the fact that 
they have redeemed the mortgages in favour of the 
suh-mortgagees and assert that because they have 
redeemed these mortgages from the sub-morgagee, 
they are entitled to possession of the lands, their 
suit is a suit for possession of lands which have been 
redeemed and of which the person in possession has 
failed to deliver possession after the redemption, and, 
therefore, it depends entirely upon proof of the mort- 
gages. If the mortgages are incaple of proof for want 
of registration, the suit of the plaintiffs must, of 
necessity, fail. A I R (Vol 22) 1935 Rang 15 : 155 Ind 

Cas 204. 

S # 49 Suit for money on unregistered mort- 
gage bond. , . . ... 

Section 49 does not operate as bar to the institu- 
tion of a suit for money on an J 1 £ ^is te red m or tgage 
bond. A I R (Vol 20) 1933 Cal 788 : 37 C W N 91o : 
56 C L J 403 : 146 Ind Cas 476. 

S. 49— Mortgage. t . 

Ostensible mortgagee without consideration can- 
not sue for possession, person having interest m pro- 
nertv as purchaser even under unregistered sale-deed. 

AIR (Vol 17) 1930 Lah 976. 

s. 49 If a document does not refer to a mortgage 

debt or purport to create a mortgage or charge on the 
mortgage debt itself, but points to something being 
done in the future concerning the immovable pro- 
nertv the document is not inadmissible in evidence 
?or want o( registration. AIR (Vol 17) 1930 Sind 77 : 
123 Ind Cas 297. 

§ 49 Suit for redemption must fail if mortgage 

cannot he proved being unregistered. 

The basis of suit for redemotion of a mortgage is 
the mortgage alleged and if by reason of some pro- 
vision of law the mortgage cannot be proved the suit 

must fail. 


Where it was clear that the mortgage which was 
alleged to be possessory could not be proved because 
there was no registered instrument, but the mort- 
gagee who never obtained possesdon and had no 
interest in the property admitted it. 

Held : that the mortgagor’s suit for redemption of 
a possessory mortgage and for possession of the mort- 
gaged property on the footing of redemption o! that 
mortgage was bound to fail because they could not 
prove the mortgage. The admission of the mortgagee 
could not bind the other claimants and it was no 
admission of the alleged possessory mortgage. A 1 R 
(Vol 16) 1929 Rang 179 : 117 Ind Cas 577 : 7 Rang 
140. 

— S. 49 — Unregistered deeds are admissible in 
proof of collateral matters— Rut unregistered mort- 
gage deed cannot be used to prove the terms of 
mortgage. 

If one party to a suit sets up a title based on ad- 
verse possession, his opponent may show by means 
of an unregistered mortgage deed that the nature of 
the possession was permissive. An unregistered dou- 
ment which cannot be used as evidence of a transac- 
tion requiring registration, such as a gift, may yet be 
looked at as explaining the nature and the character 
of a person’s possession. But a plaintiff who sues for 
redemption on strength of an unregistered mortgage 
deed can never succeed, because for obtaining a 
decree to redeem it is necessary to prove the terms 
of the mortgage, and they cannot be proved by any 
other evidence than the document itself. This is the 
effect of the Ss. 17 and 49 of the Registration Act 
read with S. 91 of the Evidence Act. Even if the 
defendants were to admit in their written statements 
that the relations between themselves were those of 
the mortgagors and the mortgagees the plaintiffs 
could not on the strength of that admission he given 
a decree for redemption, as for redemption they must 
prove what sum is due. AIR (Vol 11) 1924 Mad 292 : 
45 M L J 667 : 47 Mad 203 : 1923 M W N 825 : 19 
M L W 37 : 33 M L T 146 : 79 Ind Cas 510. 

S. 49 — Mortgage deed unregistered— Mortgage is 

invalid but recitals in the deed are admissible to 
show nature of mortgagee’s possession. AIR (Vol 14) 
1927 All 311 : 100 Ind Cas 346. 

S. 49— Registration of mortgage invalid for want 

of jurisdiction in Sub-R. gistrar to register— Deed can 
be used as registered money bond. 21 O. C. 341, Diss. 
from. AIR (Vol 14)1927 Oudh 214: 1 L C 34: 102 Ind 
Cas 326 (DB). 

S. 49 — Unregistered agreement to effect mort- 
gage is admissible if it dots not create charge. 

As an agreement to effect a mortgage an unregis- 
tered deed would be admissible in evidence; but if 
it is relied upon as justifying a declaration as to 
charge then it ceases to be a document merely creat- 
ing a right to obtain another document but becomes 
in effect a document operating to create a charge and 
is inadmissible. AIR (Vol 10) 1923 Bom 287 : 73 Ind 
Cas 296 : 25 Bom L R 313. 

(ii) Equitable mortgage. 

Ss. 49 and 17 — Quaere. — Whether the document 

which does not merely contain a recital of a com- 
pleted past transaction but is'executed contemporane- 
ously with the taking of the money and the deposit 
of the title-deeds, and is the sole repository oi the 
terms of the contract between the parties is inad- 
missible in evidence without registration. AIR (Vol 

24) 1937 Lah 35 : 17 Lah 659 : 36 PLR 1078 : 164 
Ind Cas 381 (DB). 

.S. 49— Document in correspondence constituting 

equitable mortgage is not admissible to prove mort- 
gage unless registered. 

Where, in the correspondence between the mort- 
gagors and the mortgagee Bank in respect of an equit- 
able mortgage, a document addressed to the manager 
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of the mortgagee Bank contains a statement that the 
title deeds ire “hereby handed” to the mortgagee in 
consideration of which the borrowers a-k that the 
mortgagee should oblige them by advancing the loan 
sanctio ed by the Directors, on a pro-note at nine 
per Ci-nt per annum, on the security of the deposit of 
the title deeds. a list of which is alleged to he attach- 
ed, and there is also a declaration that the prooerties, 
of which the title-dee b are handed over, were free 
from encumbrance, the document constitutes a 
bargain between the parties and is not admissible in 
evidence to prove the mortgage unless it is registered 
under the Registration Act. AIR (Vol 22) 1935 Lah 
839 : 160 bid Cas 897 V DB>. 

S. 49 — U the parties to an equitable mortgage 

choose to put their agreement with respect to trans- 
action in writing, that document will exclude all 
other evidence of the transaction. Further, if the 
document I alls within the purview of S. L7, Registra- 
tion Act, and is not registered, it will not be admis- 
sible in evidence by virtue of S. 49 of the same Act. 
The r» suit in such cir umstances will be that there 
will be no legal evidence of the transaction Available. 

AIR ( Vol 22' 1935 L ih 321 : 160 Ind Cas 773 (Du). 

S. 49 — Applicahil tv — Equitable mortgage — 

Letter recording transaction and giving a list ol deeds 
deposited — Non-reiistrathm — Admissibility — Oral 
evidence — If excluded. See AiR (Vol l j) 1926 Pat 
251 : 2n Pat 260. 

S. 49 — Admissibility — Memorandum. 

Wheie a memorandum amounting to a creation of 
an equitable mortgage , was not registered as required 
by law, hrld that the memorandum was inadmissible 
in evidence. AIR (Vol 10) 1923 P C 50 : 44 MLJ 602: 
50 1 A 77 : 32 ML T 184 : 2 bur LJ 25 : 25 Bom LR 
5S2 : l Rang 66 : 50 Cal 333 : 38 CL] 41 : 18 MLW 
446 : 28 CWN l : 1923 \1WN 762: 71 Ind Cas 650. 

S. 49 — Equi'abte mortgage by deposit o! title 

deeds— Writing evidencing tne charge is not admis- 
sible without registration. 

Defendant borrowed in Bombay a sum from plaintiff 
on depositing wit h him the title-deeds of his house 
outside Bombay. The transaction was recorded in a 
writing which recited the loan and the deposit and 
proceeded as follows. "In security of that we have 
given our one house in Godhra In mort- 

gage, for the above amount. And we have also given 
to you the copv of the record. We shall execute a 
pacca document in respect ol the same whenever you 
may ask us. Its interest is settled at 8 annas. It is 
agreed that you should return to us the copy of the 
record on paying the above amount 

Held, that this writing required registration, as it is 
a complete transaction and is itself nothing less than 
a mortgage. The plaintiff, therefore, was not entitled 
to a declaration that he had a charge on the property 
mentioned in the title-deeds deposited with him or 
to an order for sale thereof or to obtain a mortgage 
deed Irom the defendant. AIR (Vol 9) 1922 Bom 440: 
24 Bom LR 502 : 68 Ind Cas 1005 (DB). 

S 49— Narrative of facts. 

A document purporting to create an equitable mort- 
gage is admissible though not registered, if it is only 
a narrative oi the facts constituting the mortgage : 
It is an agreement to mortgage when something 
remains io be done by the parties to complete the 
transaction. When however a document sets forth 
the time of a contract in such a way that the terms 
can he sad to have been reduced to the form of a 
document it is compulsorily r- gistrable and inadmis- 
sible if unregistered : 20 W R 150. Dist. AIR (Vol 4) 
1917, Mad 773 : 40 Mad 547 : 3 LW 585 : (1916) 2 M 
WN 84 : 34 Ind Cas 85 3 (DR). 

(iii) Nature of possession. 

§ 49 An unregisti red moitgage deed, if duly 

proved cau be used to prove tne nature of possession 
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held bv the mortgagees. AIR (Vol 22) 1935 All 155 
(l) : 18 RD 90 : 154 Ind Cas 386. 

(j) Partition. 

(i) General. 

(i i ) Agreement of partition. 

(iii) Divifled status — Proof. 

(iv) Nature of poss ssiun. 

(i) General. 

S. 49 — Unregistered partition deed — Admissi- 
bility. 

An unregistered deed by which parties purport to 
effect a partition of » h« ir joint properties, falls within 
the purview ol S 49 (a). Registration Act. The deed 
may be admissible in evidence for the purpose of 
proving the factum of partition, but it cannot be used 
for the purpose of proving that a particular property 
was allotted to a particular party upon partition as 
his sh .re. AIR .Vol 37) 1950 Assam 129 (DB). 

S. 49 Scope — Partition — Deed reciting that 

partition had been effected — Parties intending it to 
be binding and to he sole evidence of partition — 
Admissibility without registration. 

Though there is no proviMOu in the Registration 
Act which requires that a partition should he effected 
bv a deed, if the parties execute a deed of partition 
affecting immoveable pr perty, such deed is compul- 
sorily registrable under S. 17 of the Act. If not regis- 
tered it cannot be admitted in evidence under S 49 
ot the Act to prove the fact of possession. If the deed 
is a mere memorandum of a pirtition already effect- 
ed, its non-registration would not reudi r it inadmis- 
sible in evidence fora collateral purpo e. Where the 
arties intend that the written memorandum should 
e binding on them as a deed of partition, and that it 
should be the sole evidence ol the t< rms of such 
partition, it would be inadmissible in evidence to 
prove partition so far as the immoveable properties 
dealt with by it are concerned, il the value thereof 
exceeds Rs. 100. AIR (Vol 33) 1916 All 476 : <946 A 
L W 225 : 1946 A W R (H C) 607 : 224 Ind Cas 391 
(DB). 

S. 49 — Scope — Partition — Subsequent execution 

of deed giving details and allotting outstandings — 
Description as deed of partition — Non-registration — 
Admissibility of evidence — Deed — If partition or 
record of partition. See AIR (Vul 33) 1946 Bom 126 : 
227 Ind Cas 622. 

Ss. 49, 17 — Deed not registered — Value in evi- 
dence. 

A document connected with a partition is not ad- 
missible in evidence in the absence of registration, to 
prove actual pnrttion and to prove \\ h t wa> al lot t d 
to any p rson by that partition. It is. however, clear- 
ly admissible to establish the status of a party to the 
document or to establish srp .ration in the family and 
to rehut anv case tha* such party died in a state of 
jointness. AIR (Vol 28) 1941 Pat 167 : 7 BR 557 : 21 
PLT 1063 : 193 Ind Cas 538 (DB). 

Ss. 49, 17 — Partition of movables between uncle 

and minor nephews — Terms ol partition that to equa- 
lize shares, uncle to pay debts and minor to execute 
pro-note for certain amount in favour of uncle — Pro- 
note executed by another as guardian of minor — 
Partition lists prepared but not registered — Suit on 
pro-note : 

Held, that the partition lists not being registered 
as required under S. 17, were not admissible in evi- 
dence by virtue of S 49 of the Act and the plaintiff, 
therefore, could not put them in evidence to prove 
necessity for the execution of the pro-note. 

Held, also that the plaintiff could not adduce oral 
evidence to prove the terms of the partition under 
S. 91, Evidence Act, as the partition lists could. not he 
tendered in evidence not being registered. AIR (Vol 
24) 1937 Mad 63* : 45 LW 639 : (1937) 1 MLJ 676 : 
175 Ind Cas 246. 
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- — -S. 49 — Partition deed — Admissibility — “Share 
list” sigmd by parties — Is an instrument of parti- 
tion II unregistered is admissible to evidence divi- 
sion of status. 

The question whether a document is a deed of 
partition or a mere memorandum of partition is a 
puie ques'ion of lac to be decided on perusal of the 
actual document. A partition doc irnent wnich was 
described as ‘‘share list” was headed as “particulars 
of the immovable properties which fall” to the share 
of a member in the divisions ot family properties. 
The item then enumerated the several pioperti* s 
falling to the share of the member. It was signed by 
both the members between whom the properties 
were divided and was duly attested but was not 
registered. 

Held, that the document could not he said to he 
merely the minutes of a previous oral agreement to 
divide. It was a document such as is described in 
S. 17 (b). Registration Act, and so, being unregister- 
ed, was to be excluded in so lar as it was evidence of 
a transaction affecting immovable property. 

Held further, that although inadmissible to prove 
partition it could be used in evidence as evidence of 
a division in status, for a partition deed oth rwise in- 
admissible. may he receive 1 in evidence ol a divi- 
sion of status. AIR (Vol 17) 1930 Mad 88} (DB). 

— — S 49 Family arrangement — Bahi entries rela- 
ting to a family partition and consent to adoption 
by a female member. 

Entries can he used in evidence for a collateral 
purpose for proving consent to adoption though not 
for proving partition. AIR (Vol 16) 1929 Lah 16 : 114 
Ind Cas 711. 

S. 49 — Partition list and other document, decla- 

ing parties’ desire to execute and register fresh parti- 
tion-deed as per list, are ad mis il»le though unregis- 
tered. A I R (Vol 16) 1929 Mad 291 : 116 Ind Cas 
137 (DB). 

S. 49 — Partit'on Deed —Registration of. 

Partition between parties 50 years ago— Parties in 
possession of their shares accordingly — Document 
which decided nothing but imply maintained status 
quo ante, need not he registered as it was neither a 
partition nor a relinquishment deed. AIR (Vol 16) 
1929 Nag 131 (DB). 

S. 49— Partition Deed —Evidence. 

The writing which sets forth the details of pro- 
perty allotted to a share of a co-parcener must be 
treated as a partition deed and being not registered 
is under the terms of the Registration Act not avail- 
able as evidence of the transaction. (1929; 12 N L J 
108 : 118 Ind Cas 59 (DB). 

S. 49 — Deed of partition inadmissible for want 

of registration — Fact of partition can be found from 
other ev idence and conduct of parties can be consi- 
dered — Court can consider evidence of character of 
a particular member’s pissession. 

If theie is unimpeachable evidence to show that 
the family lived as divided, there is no reason why 
a division in status cannot be inferred from such con- 
duct merely because the deed of partition is inad- 
missible in evidence. 

Again though the deed of partition itself being in- 
.dmissible, no secondary evidence can be given as to 
he terms of the partition, and, therefor.*, it is not 
ipen to the Courts to consider what were the pro- 
lerties that fell to the share of a particular member 
rf the partition, this does not prevent ihe Court from 
Sending whether or not all the suit properties were 
teing enjoyed by that member as separate properties 
it the time of his death. 

Further, the unregistered deed of partition is 
Crtainly evidence that there was a talk of partition 
m the date of the document. AIR (Vol 14) 1927 Mad 
30 : 39 M L T 276 : 103 Ind Cas 281. 


.S. 49 — Admissibility — Partition-deed. 


ion: 
in evi- 

r. gister- 


Docuiik nt not itsell creating hut inert ly reciting q 
previous arrangement as to partition, is admissible 
with ut registration to prove that partition. A 1 R 

oV'! l V^ b, rL? a “ g 40 ; 4 U,mg 412 : 5 Hur L I 193 : 

JJ 111 I / • 

S. 49— Where the very fundamentals on which n 

party icsts his case have to he established on recitals 
contained in a deed of partition, the purpose ior 
which he desires to he allowe i to make use of that 
deed cannot by any process ol verbiage he called a 
collateral one, and the deed cannot he admitted 
without regM ration to prove th.it purpose, AIR (Vol 
13- 1926 Nag 329 : 9 N L J 63 : 96 Ind Cas 367. 

S. 49 — Deed not me cly acknowledgment of 

partition but part of Partition transaction is inadmis. 

sihle with Hit registration. 

Where a deed was described on the face of it as a 

partition deed and it was implied therein that tho 

partition took place on the day of the execution of 

the deed, where it stated that it would be registered 

and where there was no agreement to execute 
another document. 

Meld, that it was not admissible in evidence with 

out registration. AIR (Vol 11) 1924 Nag 3J5 : 76 Ind 
Cas 1)8. 

S. 49 — Where the use of words “zabani” (oral) 

agreement in the document, repeatedly, showed that 
the writer was adopting the device in order to save 
expenses of registration and stamp, hut as a matter 
ot fact the parties were executing a deed ol partiti 
Held, the entry in bahi cannot he admitted 
deuce without being properly stamped and i. 
ed. AIR (Vol 10) 1923 Lah 135: 71 Ind Cas 737 (DB). 

- — S - 4 ) ~ Properties situate in Tinncvel y and 
Travancore— In suit for partition of Ti.meveliy pro- 
perty, partition of Travancore property already 
etiected, cannot be interfered with. 

Where there was a memorandum regarding the 
cessor of jointness which amounted to a declaration 
that from that time lorth, the parties became entit- 
led to the possession and enjoyment of their proper- 
ties in Tinnevelly and Travancore in separate sh .r e s- 
and which provided for the execution of a further 
deed effectuating the partition, and in accordance 
with the provision oi the agr. ement, a formal deed 
of partition was executed and registered in Travan- 
core, relating to ihe Travancore properties. 

Held, in a suit for partition of the Tinnevellv pro- 
perties that the partition of the Travancore prop, r- 
ties cannot be upset by the Court but that the 
decision in the suit should he confined to the family 
properties situated in Tinnevellv. AIR (Vol 9) 1092 
P C 266 : 37 C L J 435 : 2i A LJ 460 : 27 C W~N 
561 : 46 M id 373 : 50 I A 134 : 31 M L V 136 • 10 
M L VV 6L5 : 44 M L ] 745 : 69 Ind Cas 123. 

S. 49 — Where the case was based really on a 

Kararnama which was virtually a deed of partition 
affe ting the property valued at over Rs. 100. 

Held, without registration it was inadmissible in 
evidence. AIR (Vol 9) 1922 Nag 236: 63 Ind Cas 712. 

S- 49— D.-ed unregistered— Fact of partition can 

be proved independe tly. 

The fact of partition can be proved by oral evi- 
dence, although the deed embodying the terms of 
partition cannot be proved for want of registration. 

In any case, the nature of a person’s possession over 
the property in dispute can he proved, though the 
docum nt evidencing the partition is unregistered. 
AIR (Vol 8) 1921 Nag 144 : 64 Ind Cas 906. 

Ss. 49 (c) and S. 17 — Unilateral declaration of 

intention. 

An unilateral declaration of intention by a member 
of an undivided family to get divided is sufficient to 
affect a partition. Such a declaration emb« died in at» 
instrument in writing prior to the division by metas 
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and hounds does not amount to a transaction within 
the meaning ot S. 49 of the Registration Act and is 
hence admissible in evidence without registration. 
AIR (Vol 5) 1918 Mad 70S : 40 Ind Cas 30 (DB). 

Ss. 49 and 17 1 1) (b)— Affecting such property — 

Document partitioning immovable property above 
Rs. lOu — Non-registration. 

Where a document which purported to convey 
property more than Rs. 100 in value was not re- 
gistered. 

Held, that the document was inadmissible in evi- 
dence lor any purpose tending to indicate the owner- 
shio or possession of it. AIR l Vol 3) 1916 Lab 254 : 
35 P R 1916 : 52 P W R 1916 : 33 Ind Cas 948 (DB). 

(ii) Agreement of partition. 

Ss. 49 and 17 — Unregistered deed — Proof of 

agreement aliunde — Possession, evidence of. 

There is no authority for the proposition that 
agreement which cannot be proved by reason of the 
fact of its being unregistered can be proved by other 
evidence. All that is permissible is that an unregis- 
tered document can be examined to see under what 
circumstances a person came into possession. A 1 R 
(Vol 31) 1944 Mad 550 : (1944) 2 M L J 164 : 57 L 
W 472 : 1944 M W N 612 : ILR (1945) Mad 160 : 
216 Ind Cas 255 (FB). 

.Ss. 49, 17 (1) (b) — Common desire of parties to 

act on unregistered partition deed. 

The common desire of the parties to act upon an 
unregistered partition deed and their action in doing 
so springs from a continuation of the original inten- 
tion, and amounts to a confirmation of the original 
agreement; such confirmation in itself constitutes 
fresh and subsequent agreement which is enough in 
itself to effect complete partition; and that agree- 
ment is provable in any of the usual ways. The sub- 
sequent agreement being a collateral transaction 
within the meaning of S. 49, the unregistered docu- 
ment can be used as material in proof of it. Of course, 
it cannot prove such agreement in itself because no 
such agreement can be deemed to have been in exist- 
ence at the date of its execution. But it can he used 
to corroborate other evidence or fact. It can he used 
in conjunction with other evidence to show that such 
subsequent agreement was likely and to elucidate the 
intention of the parties in effecting such subsequent 
agreement. It can be used to show the character of 
the possession and the nature of the title provided 
there is other evidence to establish separate posses- 
sion. A I R (Vol 28) 1941 Nag 209 : 1941 N L J 266 : 
ILR (1942) Nag 73 : 196 Ind Cas 278 (DB). 

-S. 49 — Partition arrangement reduced to writing 

but not registered is admissible for proving the terms 
of the partition, though affording evidence of a divi- 
sion of status. AIR (Vol 24) 1937 Mad 843 : 46 L W 
375 : 1937 M W N 1001 : (1937) 2 M L J 728 : I L R 
(1937) Mad 970 ; 176 Ind Cas 218 (DB). 

S. 49 — An agreement in writing whereby a parti- 
tion is arranged between parties, being not regis- 
tered, is under the terms of the Registration Act not 
available as evidence of the transaction. « ° qq 

1929 P C 13 '• 31 Bom L R 264 ; 50 Ind App 6 : 33 
C W N °33 • 49 C L J 98 : 29 M L W 88 : 52 Mad 83: 
1929 M W N 43T50 M L J 105 : 114 Ind Cas 5. 

(iii) Divided statns— Proof. 

g 49— Use for collateral purposes showing se- 
verance in interest. _ . . tT . , 

Per Wassodew J.— Co-parceners of a joint Hindu 
family continue to remain united so long as there is 
oo declaration of their will to sever. It has ; been well- 
recovnized that that declaration of will could be 
made even by a unilateral act and a fortiori, if such 
declaration were manifested by a joint reference to 
arbitration by all the adult coparceners calling upon 
the arbitrators to effect a division of the family pro- 
perty and apportion it to the respective shares, the 
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partition memo, if unregistered, could be made use 
of in proof of the change of status or the declaration 
of will in question. 

Per Thakor J. — Severance in interest, which is an- 
other expression for partition under the Hindu Law, 
being itself the object ot the documents of partition, 
cannot be stated to be a purpose which is collateral 
to the main purpose and object of the document in 
any sense of the expression. AIR (Vol 25) 1938 Bom 
257 : 40 Bom L R 202 : 175 Ind Cas 361 (DB). 

S. 49 Though a partition deed is inadmissible 

for want of registration to prove the terms thereof, 
yet it is admissible to prove the fact of partition in 
strict legal sense of the term. AIR (Vol 25) 1938 Bom 
69 : 39 Bom L R 1102 : 173 Ind Cas 403 (DB). 

S. 49 — Admissibility to prove that particular 

properties were not joint. 

Though an unregistered deed of partition can be 
used to prove mere separation in status, it cannot be 
admitted to prove that the properties had been parti- 
tioned and that certain debt realised by one of the 
parties was not a joint debt. AIR (Vol 20) 1933 Lah 
574 : 34 P L R 194 : 141 Ind Cas 487. 

S. 49 — Partition Deed — Division of status — ■ 

Unregistered deed of partition — Admissibility to 
show divided status. 

Though an unregistered deed of partition is not 
admissible in evidence to prove partition in so far as 
it affects immovable properties, it may nevertheless 
be admissible for the purpose of explaining the nature 
and character oi the possession held by a party, or 
as evidence of a divided status, which can be disso- 
ciated from and does not necessarily imply a division 
of property. Case-law reviewed. AIR (Vol I 17) 1939 
Mad 883 :’59MLJ 558 : 32 M L W 233 (DB). 

S. 49 — Part performance — Partition- deed not 

registered — Parties separately enjoying their shares 
—Partition will be upheld, applying doctrine ot part 
performance. AIR (Vol 16) 1929 Mad 291 : 116 n 
Cas 137 (DB). 

s. 49 — Unregistered partition deed can be used 

to prove division in status. mnna 

Although an unregistered deed of partition among 
several members of joint Hindu family cannot be 
used to prove the actual distribution of the property, 
it can be used as proof that the family intended at 
the date of the deed to separate completely from 

each other. 10 L L J 75 : 29 P L R 413 : (1928) 109 
Ind Cas 533. 

S. 49 — Division of status can be proved by an un- 
registered partition deed but status of reunion can- 
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733 : 117 Ind Cas 113 (DB). 

S. 49— List of partition though unregistered is 

admissible to prove division of status. AIR (vol i 

1928 Mad 865 : 117 Ind Cas 720 (DB). 

S. 49— An unregistered partition deed, though in- 

admissible to prove its terms, is admissible^ to P r0 
factum of partition; but separate possession is 
ways provable by independent evidence. 

Though a deed of partition is unregistered, the fact 
of partition and the fact of separate status and L sep ' 
rate possession are provable, the reason being 
these facts are not part of the ‘ transaction as 
templated by S. 49 of the Registration Act or 

“disposition” as contemplated in S. 91 of th 

dence Act. AIR (Vol 14) 1927 Nag 113 : 99 Ind Cas 
448 (DB). , , . ... 

S. 49— Unregistered partition deed is admissible 

in evidence to prove status of parties at date ot suu- 
AIR (Vol 11) 1924 Nag 395 : 76 Ind Cas 158. 

S. 49— Unregistered deed of partition can be evi- 
dence of divided status. 
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To effect a severance of rights, an actual division 
by metes ami bounds is not necessary. A deed which 
is ineffectual to effect a de facto actual division ot the 
subject-matter may operate to effect a separation in 
interest and in right. A document which operates to 
convert a change in the status of the family and 
effect a division of right, when it is unregistered, is 
admissible in evidence to prove divided status W hat 
is prohibited by the section is receiving a document 
as evidence of a transaction not men ly receiving it 
ill evidence, that is. as a piece of evidence having a 
bearing on the question to be ultimately decided. 
AIR (Vol 10) 1023 Mad 297 : 46 Mad 349 : 18 M L \V 
418 : 44 M L J 43 : 7L lnd Cas 274 (DR). 

S. 49 (c)— Collateral fact— Partition. 

An unregistered deed of partition may be used to 
evidence the fact of partition but not its terms. AIR 
(Vol 4) 1917 Bom 206: 41 Bom 466: 19 Bom L R 322 : 

40 lnd Cas S3 (DB). 

Ss. 49 (c) and 17 (b) — Collateral fact— Division 

of status. 

Where a document of partition that ought to be 
registered is not registered, it is inadmissible bi evi- 
dence to prove even the divided status of the mem- 
bers of the family. A l R (Vol 3) 1916 Mad -09 tD : 
30 M L J 404 : 2 L W 1184 : 31 lnd Cas bio (DB). 

(iv) Nature of possession. 

S. 49. Proviso and S. 17 (l) (b) — Document 

■effecting partition inadmiss-ble for want of registra- 
tion— It can be used for collateral purpose ot ex- 
plaining nature and character of possession thence- 
forth held by parties. 

A document effecting a partition which is inadmis- 
sible in evidence for want of registration can in view 
of the proviso to S. 49 he used as evidence ot a 
collateral transaction not required to be effected by 
registered instrument. It can, therefore, be referred 
to for the purpose of explaining the nature and 
character of the possession thenceforth held by the 

parties under it. AIR (Vol 33) 1946 All -00 : 1 L R 
<1945) All 921 : 1945 A L J 452 (DB). 

S. 49 — Nature of possession. 

Where it is admitted that partition between two 
persons had taken place and it is proved by™** evi- 
dence that one of them has been in possession for 10 
years or so, the unregistered deed of partition can be 
referred to explain the nature of the possession. 

<1939) 41 PLR 123. 

; t 49 Partition Deed— Collateral purpose. 

Unregistered partition deed, though inadmissible 
to prove its terms, is still admissible to prove 

of possession of property comprised in the deed. 

AIR (Vol 14) 1927 Lah 842 : 100 lnd Cas lo3. 

S. 49 — A document which does not of itself 

create a partition of property, but which merely 
recites a previous arrangement can always he admitt- 
ed in evidence to prove the arrangement. Further an 
unregistered deed of partition though inadmissible 
to 1 affect F pro ne r ty is admissible for the purpose : of 

showing the nature of possession. AIR (Vol 13) IJ~b 

Rang 172 : 4 Rang 110 : 97 lnd Cas 870. 

(k) Partnership. 

S. 49 Collateral transaction, what is— Unregis- 
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tered partnership deed 

A collateral transaction means a transaction other 

than the transaction affecting the if 

perty but which is in some way connected with it. 

13F.Y.D./D.F. 28 


Hence, an unregistered partnership deed can be 
brought upon the record to prove a eollatt ral transac- 
tion, that is, not a transaction creating, declaring, 
assigning, limiting or extinguishing a right to im- 
movable property, but to prove the partnership and 
profits and losses arising from the same. It cannot lie 
brought on record to prove a transaction affecting 
immovable property. AIR (Vol 29) IVJ42 Mud :ILK 
(1941) Kar 483 : l l )3 lnd Cas 720 (DB). 

S. 49 — Declaration in document made on dis- 
solution of partnership that partners had equal 
rights in properties which had been purchased out 
ol profits of business — Instrument requires regis- 
tration. 

The word ‘declare’ in S. 17 implies a declaration 
of will and not a mere statement of fact. 

Where there is a declaration in a document made 
on the dissolution of the partnership, that the per- 
sons who had constituted the partnership had equal 
rights in the properties which hail been purchased out 
of the profits, the instrument is one which declares 
the rights in the properties from the date of dissolu- 
tion of the partnership and therefore should be 
registered. A l R 1938 Mad 133, Reversed. A I R 
(Vol 2ti) 1939 Mad 884 : 1 L R 1939 Mad 971 : 188 
lnd Cas 831 tDB). 

S. 49 — Agreement to dissolve partnership. 

There were two firms in which the plaintiff and 
defendant were partners. With the intention of dis- 
solving their partnership, the plaintiff and the defen- 
dant executed an agreement by which each of them 
assigned his interest in the partnership property in 
favour of the other so that each acquired exclusive 
interests in the immovable property of tne firms 
originally field by them jointly. By the same agree- 
ment the defendant also undertook to pay the plain- 
tiff a debt due from one of the firms to the other. 
The agreement was not registered. In a suit by the 
plaintiff to realise the debt : 

Held, that as the dissolution of partnership 
operates as a transfer of the partner’s interest in the 
immovable property, the agreement so far as it 
affected immovable property ol more than Rs. 100 in 
value was inadmissible in evidence. A 1 R (Vol 18) 
1931 Mad 580 : 60 M L ! 527 : 33 L W 576 : 55 Mad 
72 : 132 lnd Cas 305 (DB). 

_S. 49 Ceylon Ordinance 7 of 1840— Document 

though ineffective to pass interest in the land, can 
be used for collateral purposes. 

Ordinance 7 of 1840 provided that “No promise, 
contract, bargain or agreement unless it be in writing 
and signed by the party making the same or by some 
person thereto lawfully authorized by him or her 
shall be of force or avail in law for establishing a 
partnership where the capital exceeds £100.” It 
further provided that nothing in the clause shall be 
construed to exempt any deed or instrument in any 
manner affecting land or other immovable property 
from being required for that purpose to be executed 
and attested in manner declared by the second clause 
of this ordinance. An agreement of partnership for 
working a mine was reduced to writing and signed 
by the parties, but was not executed and attested in 
presence of a notary public. 

Held, that the instrument, although ineffective to 
pass any interest in the land, may yet be referred to 
os showing the other terms of the partnership. AIR 
(Vol 15) 1928 P C 273 : 1929 M W N 1 : 111 lnd Cas 

351. 
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(1) Receipt. 

S. 49 — Receipt intended to directly prove re- 
demption of mortgage. 

Section 49. proviso cannot apply to a receipt which 
is intended to directly prove the redemption ol the 
mortgage in dispute and hence the receipt cannot he 
taken into consideration unless it is registered. 
A 1 R (Vol 30) 1943 Pesh 82 : 211 Ind Cas 63 (DB). 

Ss. 49. 17 (1) ic) — Receipt for consideration of 

mortgage — Collateral purpose, what is. 

A receipt recording the receipt of consideration for 
a mortgage on the date of the execution of the docu- 
ment should be registered under S. 17 (1) (c) to be 
admissible in evidence as a receipt. 

Where the sole purpose for which an unregistered 
receipt was executed was to furnish evidence in 
writing of the payment of the “consideration on 
on account of the creation of an interest in immova- 
ble property” exceeding Rs. 100 in value, the claim 
for the refund of the amount cannot possibly be 
treated as a ‘‘collateral” purpose, within the mean- 
ing of S. 49. In this view, the deed is clearly 
inadmissible. If however, the “receipt” is the docu- 
ment embodying the terms of the mortgage transac- 
tion, entered into at the time of its execution, it 
would he admissible to support a claim for the refund 
of the amount advanced, if the mortgage transaction 
implied a personal liability of the mortgagor to re-pay 
the amount. If, however, the mortgage is “usufruc- 
tuary” or is one by way of conditional sale, and the 
mortgagee has taken possession of the property, the 
mortgagor does not, in the absence of an express or 
implied stipulation to the contrary, incur any personal 
liabilitv and hence the receipt is inadmissible in evi- 
dence for a collateral purp» se in a suit for the refund 
of the consideration. AIR < Vol 25) 1938 Lah 497 : 40 
P L R 833 :i 181 Ind Cas 456. 

Ss. 49, 17 (1)— Receipts purporting to put an end 

to mortgage rights. 

Receipts purporting to put an end to the mortgage 
rights do not come within the exception embodied in 
S. 17 (2) (xi), and are compulsorily registrable. A I R 
(Vol 25' 1938 Mad 533 : 1938 M W N 296 : (1938) 1 
M L J 586 : 178 Ind Cas 20S (DB). 

Ss. 49 and 17 — Agreement to pay Rs. 1,500 for 

discharge of both decretal debt and a mortgage debt 
— Rs. 1,100 paid and pro-note executed for the 
balance — Document further reciting that petition 
would he filed to get decree debt cancelled and then 
mortgage debt should be satisfied on payment of 
Rs. 400 : 

Held, that the document was admissible without 
registration for evidencing discharge of decree hut 
not for discharge of mortgage debt. 1936 M W N 918. 

S. 49 — Co-mortgagccs - Receipt granted by one 

to the other authorising latter to recover entire debt. 

A mortgage debt as such can he dissociated from 
the security for the repayment of the debt and if 
there is no bar to the admissibility of a document for 
the purpose of showing the transfer of the debt itself, 
apart from the security, the appropriate relief which 
ought to be given to the transferee should not be 
denied to him. 

A and B advanced a certain sum of money to G on 
a mortgage. B subsequently passed a receipt to A 
recognising A’s right to recover the whole of the 
mortgage amount. 

Held, that though the receipt, being unregistered, 
could not be admitted in evidence to prove the extin- 
guishment of B’s right in the mortgage security, A 
can be given a declaration of his sole right to the 
mortgage debt itself apart from the security, and if 
the sale proceeds of the mortgage property are in 
Court. A may be allowed to withdraw the entire 
mortgage amount. AIR (Vol 21) 1934 Mad 178 : 39 
L. W 153 : 60 M L J 380 : 150 Ind Cas 18 (DB). * 


S. 49 — Receipt granted to one of two mortgagors 

providing that money was received in full discharge 
of the mortgage, and mortgagee was to execute re- 
linquishment, is not admissible when unregistered, to 
prove mortgage was lullv discharged. AIR (Vol 12) 
1925 Mad 302 : 20 M L W 801 : 85 Ind Cas 392. 

(m) Relinquishment. 

S. 49 — An unregistered ekrarnama effecting a 

surrender may be taken in evidence in proof of the 
surrender. A deed of surrender need not be register- 
ed if there are facts de hors and apart from the deed 
itself from which the inference can he drawn that 
there was an implied surrender in fact. AIR (Vol 28) 
1941 P.t 142 : 7 B R 117 : 190 Ind Cas 756- 

S. 49 — Subject-matter valued at more than 

Rs. 100. 

Where, in a deed of relinquishment, the property 
which was the subject-matter of relinquishment was 
valued at more than Rs. 100, the document ought to 
be properly stamped and registered and unless it is 
registered, it is not admissible in evidence. AIR 
(Vol 23) 1936 Lah 109 : 162 Ind Cas 733. 

S. 49— An unregistered agreement relinquishing 

immovable property and requiring registration under 
S. 17 cannot be received in evidence. AIR (Vol 14) 
1927 Lah 907 : 28 P L R 258 : 103 Ind Cas 369. 

S. 49 — Deed of relinquishment requiring regis- 
tration not registered — Secondary evidence of the 
document is not admissible. AIR (Vol 14) 1927 Nag 
214 : 101 Ind Cas 839. 

(n) Rent note. 

Ss. 49, 17 — Rent note — Non-registration — 

Effect of. 

Where a rent-note of February 17, 1865, appears 
to create or purports to create a permanent tenancy, 
it requires registratration under S. 13, Regis. Act* 
1864 which was in force at the time when the docu- 
ment was executed. The effect of an omission to re- 
gister under that section is that it cannot affect 
immovable property comprised therein, and the 
document cannot be received in evidence in any civil 
proceeding in any Court or be acted upon by any 
public officer. AIR (Vol 21) 1934 Rom 194 : 30 Bom 
L R 359 : 58 B 419 : 150 Ind Cas 555 (DB). 

S- 49 — A rent deed though unregistered, could 

he looked at to see the nature of the possession. 32 
P L R 637 (1) : (1932) 134 Ind Cas 1106 (1). 


(o) Sale. 

(i) General. 

(ii) Agreement of sale. 

(iii) Nature of possession. 

(i) General. 

S. 49 — Fraud on law of registration — Property 

not intended to be transferred included to get deed 
registered in particular place — Effect. 

In determining whether the requirements or the 
law as to registration have been complied with, the 
ii tention of the parties is the criterion by which the 
matter must be decided. Where by a sale deed, re- 
gistered in district A, a share in a village situate m 
District B was sold and the deed also included a 
small item of land and a tree situate in district A ana 
the latter property was purchased by the vendee to 
acquire the status of a cosharer : 

Held that the small item of land and the tree were 
intended to be transferred by the vendor to tne 
vendee and having been actually transferred, the re- 
gistration of the sale-deed was not void anci I inetreo 
tive on account of its having been registered m dis- 
trict A. AIR Vol 33) 1946 Oudh 92: 1945 O W N 30: 

1945 A W R C C 9 (DB). , , 

S. 49 — Sale of trees to be cut and removed — 

Registration not necessary. ... 

Where the object of the sale of trees is to convert 
thtem into moveables by getting them cut and remov- 
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ed, and the parties to the transaction do not contem- 
plate that the trees should continue to stand and be 
enjoyed as such, the documents relating to the 
transaction do not create any interest in immovable 
property and are admissible in evidence even though 
unregistered. AIR (Vol 16) 1929 Oudh 93 : 11- ind 
Cas i5G (DB). 

S. 49 -Admissibility — Subsequent letter. 

Sale and mortgage previously executed — Subse- 
quent letter reciting that previous deeds were with- 
out consideration and inoperative i* not admissible 
without registration. AIK 1926 Mad 362, J^' sslr(Mn ' 
AIR (Vol 14) 1927 Lah 626 : 103 lnd Cas 421 (DB). 

S. 49 — Document evidencing payment of over 

Rs. 100 as earnest money tor a sale requires registra- 
tion where buver has not improperly reinsert to 
accept delivery as the document created an interest 
in immovable property under b. 'O (b), l . I . Act. /- 
I. C. 1032. Overruled. AIR (Vol 13) 1926 P C 94 : : o3 
T A 214 • 3 O W N 634 : 1926 M W N 602 : 24 A L j 
807 : 44 C L J 97: 24 M L W 396: 28 Bom L K 1372: 

31 C W N 125 : 28 P L R 10 : 7 P L 1 661: ol M L J 
788 : 98 Ind Cas 508. 

S. 49— Unregistered document seeking to prove 

previous sale-deed to be nominal, !S adimssible. 
AIR (Vol 13) 1926 Mad 362 : 23 »M L W 19 : 1926 
M W N 135 : 91 lnd Cas 452. 

S. 49 — Though sale is effected by unregistered 

deed, ot property below Rs. 100 worth, delivery of 
possession is necessary. 

The written agreement is not compulsorily regis- 
trable and there is therefore nothing to prevent its 
admission in evidence to prove the nature ^o [the 
transaction between the parties. AIR (\ ol 11) 1924 
Rang 267 : 3 Bur L f 63 : 83 Ind Cas 270. 

S 49_An invalid sale can be used as a contract 

of sale, which does not require registration and can 
be provided apart from whether there is registration 
or even a document referring to it. AIR (\ oi 11) 1J-4 
Rang 89 : 2 Bur L J 233 : 77 Ind Cas 877. 

S. 49 — Unregistered sile-deed for Rs. 20 is ad- 
missible in evidence hut does not create any title. 

An unregistered sale-deed for Rs. 20 is admissible 
in evidence so far as the provisions of the Registra- 
tion Act are concerned, but under the 1 ransfer of 
Property Act it does not create a little. 1 here is 
nothing to prevent the vendee from proving atil 
by delivery ol possession as required by 5. o4 ol tne 

A document which purported to be a sale-deed for 
the validity of which registration is not essential, 
may be regarded as an agreement to sell on the 
principle laid down in o Bom 143. AIR (Vol J) 1922 
Nag 58 : 18 N L R 8. 

S. 49 (c) — Affecting such property — Unregis- 
tered sale of equity of redemption. 

An registered sale of an equity of’ redemption is 
inadmissible in evidence to prove » the sale * or the 
satisfaction of the debt AIR (Vol 6) 1J13 Cal 32o . 
23 C W N 513 : 52 lnd Cas 558 (DB). 

S. 49 -Possession under unregistered document 

—Sale unregistered — Rights of vendor — Ejectment 

^T he possession of a vendee who claims title under 
a sale deed which for want of registration is inad- 
missible in evidence, is that of a trespasser and he is 
to be liable ejected from the property hyasubse- 
* quent vendee under a remstered deed of * aX *-M* 

i» 43 Ind Cas 390. 

> S. 49 (c) — Collateral fact— Possession. 

Where an immoveable property of less than 
Rs. 100 in value is sold by delivery of possess ;ion and 
an instrument of sale is also executed but not regis 
tered, the instrument is admissible as evidence under 
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S. 91 of the Evidence Act to show the nature and 
terms ol the transaction; though it confers no title 
to the property. AIR (Vol 5) 1913 Cal 828: 2L C W N 
1149 : 41 lnd Cas 779 iDb). 

Ss. 49 and 17 Essential terms — Proof— Sale of 

land under lis. 100 in value — Secondary evidence, 
if admissible. 

Per Beaman, f. (Macleod J. Contra) — Neither the 
original unregistered sale deed ol sale ol property 
for less than Rs. 100 nor secondary evidence ol it is 
admissible to prove the sale u Inch however could be 
proved by proving delivery of possession. AIR (Vol 4) 
1917 Bom 229 : 41 Bom 550 : 19 Bom L 11 622 : 41 
Ind Cas 277 (Dh). 

Ss. 49 (e> and 17— Affecting such property— Im- 

moveable property — Unregistered deed. 

An unregistered sale deed ol immoveable property 
of the value ol Rs. 100 or more is not admissible in 
evidence to affect the interest ot a person who is not 
a party to the deed. AIR (Vol 3i 1916 Lah 88 : 110 
P W R 1916 : 78 P L R 1917 : 36 lnd Cas 374. 

S. 49— Collateral fucts-Unregistered sale_Con- 

tract of sale— Unregistered sale deed in evidence of 
contract alfecting property. . 

Where there is a contract in itself affecting pro- 
perty, an unregistered sale-deed is inadmissible in 
evidence to prove the contract. AIR (Vol 3) 1916 Pat 
212 : 1 Pat L J 455 : 2 Pat L W 441 : 37 Ind Cas 

994 (DB). , rT 

Ss. 49 (a) and 50— Affecting such property— Un- 
registered sale deed. 

An unregistered sale deed with respect to im- 
moveable property creates no interest in the pur- 
chaser and cannot prevail against a subsequent regis- 
tered sale deed even with notice ol the minor un- 
registered deed. (L911) 9 ML! 270 : 9 Ind Cas 

55 (DB). . 

(ii) Agreement of Sale. 

S. 49 — Oral agreement to sell preceding exe- 
cution ot written instrument of transfer is separate 
transaction. 

An oral agreement to sell, preceding the execu- 
tion of a written instrument ol transfer by way ot con- 
veyance not purporting to incorporate th<* preceding 
agreement is a separate trails action which does not 
require to be in writing or registered and is in itself 
quite legal. AIR (Vol 28) 1941 Lah 407 : 43 P L R 
656 : I L R tl9-)2> Lah 79 : 197 Ind Cas 2S2 (FB). 

§. 49 _ Suit for specific performance of agree- 
ment to transfer. . , n 

It is well-settled law in the Madras Presidency 

that an unregistered document of transfer is not of 
itself sufficient to support a suit for specific perform- 
ance of an agreement to transfer. If an instrument is 
executed in a person's favour, which is, in terms, and 
is intended to he a transfer of immovable property, 
then provided it is a document which is required to 
be registered, the transit ree must, in order to give it 
validity, get it registered by i mploying the proce- 
dure laid down in the Registration Act. It is not open 
to the transferee to ignore the provisions ot the Re- 
gistration Act and, treating the instrument as a con- 
tract to transfer — which it is not — compel the 
transferor to execute a formal transfer— which he has 
already done. AIR (Vol 25) 1938 Mud 801 : 1938 M 
W N 291 : (1938) 2 M L J 362 : 48 L VV 522:179 Ind 

Cas 240 (DB). 

.§ 49 _ Agreement for sale containing receipt 

Where the document is a contract for sale merely 
and not a conveyance, it does not come within the 
mischief of S. 49 by reason of the act that tnere is a 
receipt clause contained in the document. AIR (Vol 
22) 1935 Pat 237 : 1 B R 747 : 157 Inc Cas 327. 

49 t 17 _ In the absence of reliable evidence 

on the* record to show that the value of the property 
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covered by an agreement executed in 1879 was more 
than Us 99, it is very uili.cult to hold that, in those 
da\s when the value ol the property w as very small, 
the propert> cov» red bv the agreement was w orth 
more than Us. 99. AIR (\ ol lil) *934 Lah 885 : 18 
Lah 313 : 37 P L R 59^ : L55 lad Cas 1064 (Du). 

Ss. 49, 17 — T. P. Act, 8. 33. 

An unregistered agreement ior sale of immovable 
property ol value ol more than one hundred rupees 
but not operating as a transfer ol any interest in the 
property can be used in evidence in an action for 
obtaining specific performance oi the contract. AIR 
(Vol 2D 1934 Pat 495 : 15 P L T 443 : 13 Pat 620 : 1 
B R 375 : 155 Ind Cas 47 tDb). 

S. 49 — Agreement to sell — Sale-deed in custody 

of stranger — Vendee unable to present deed for 
registration — Suit for specific peiformance, com- 
petency of. 

The vendee can enforce specific performance of 
an agreement to sell, even though owing to the fact 
of the sale-deed being in the custody of a third per- 
son, he could not get the deed registered in time, 
provided he is able to prove the terms ol the agree- 
ment. AIR tVol 10) 1932 Lah 276 : 33 P L R 227:137 
Ind Cas 41 (DB). 

S. 49 — Agreement for sale cannot be let in evi- 
dence unless registered. 

An agreement for the sale of immovable property 
is a transaction ‘‘alfecting,” the property within the 
meaning of S. 49, inasmuch as, if carried out, it will 
bring about a change ol ownership: and to allow a 
document which does itseli create such an interest 
to be used as the foundation ol n suit tor specific per- 
formance is an evasion ol the Registration Act. AIR 
(Vol 16) 1929 P C 269 : 33 C YV N 1150 : 30 M L YV 
451 : 1929 A L j 1060 : 6 O YV N 835 : 56 l A 363:32 
Born L R 1 : 50 C L J 4S7 : 1929 M W N 937 : 11 P 
LT1: 51 All 771 : 57 M L J 765 : 119 Ind Cas 633. 

S. 49 — Agreement for sale proved by parol evi- 
dence — This evidence reinforced b\ the fact of 
possession and payment of revenue — Making use of 
the document ol the agr« ernent is not illegal. AIR 
(Vol 15) 1928 Cal 754 : 1 i 6 Ind Cas 370 iDB). 

S. 49 — Agreement for s lie of immovable pro- 
perty — Earnest money over Rs. 100 paid — Buyer 
pressing for specific performance — Registration is 
necessary. AIR (Vol 14) 1927 Bom 157 : 51 Bom 231 : 
29 Bom L R 269 : 101 Ind Cas 155 (DB). 

S. 49 — Agreement to convey immovable pro- 
perty contemplating another document is admissible 
without registration. (1926) 98 Ind Cas 691 (DB) 
(Mad). 

S. 49 — An agreement for reconveyance executed 

along with the deed of sale, is admissible in evidence 
without registration. AIR (Vol 11) 1924 Rang 57 : 1 
Rang 472 : 2 Bur L J 188 : 82 Ind Cas 610 (DB). 

(iii) Nature of possession. 

S. 49 — Though an unregistered deed of sale is 

ineffective to pass title, it can be used to explain the 
nature ol the possession taken under it. It may operate 
as starting point for adverse possession of vendee, if 
he has sei up independent title in himself. AIR (Vol 
28) 1941 Nag 72 : 1940 NLJ 509 : I L R (1942) Nag 
145 : 193 Ind Cas 306 (DB). 

S. 49— Invalid sale-deed — Adverse possession. 

A purchaser taking possession under a sale-deed 
which is invalid due to want of registration and 
holding it for more than 12 years can acquire title by 
rescription, and the sale-deed, though invalid, can 
e referred to in order to determine the nature of his 
possession. AIR (Vol 28) 1941 Otidh 41 : 1940 OWN 
753 : 1940 A W R 402 : 16 Luck 99 : 190 Ind Cas 
85 (DB). 

S. 49 — Although an unregistered sale-deed oP 

property is not admissible in evidence to prove title* 
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it can nevertheless be referred to as explaining the 
nature and character of the possession thenceforth 
held by the partv. AIR (Vol 26) 1939 Pat 488 : 20 
P L I 399 : 6 B R 51 : 184 Ind Cas 504 (DB). 

S. 49 — Unregistered tale-deed is admissible to 

show the character ol possession. 1934 M YV N 680. 

S. 49 — When property has been sold by delivery 

of possession, a documenJ of sale or lease, is admissi- 
ble in evidence to show' the character of the posses- 
sion, though it is not registered. 1934 M YV N 290. 
S. 49 — Sale. 

A sale-deed, though unregistered, can be admitted 
to show the nature of possession. AIR (Vol 16) 1929 
Mad 16 : 109 Ind Cas 795 (DB). 

S. 49 — An unregistered sale-deed, although not 

admissible to prove the lunction of sale, is admissible 
to prove the nature or quality of vendee’s possession. 
AIR (Vol 14) 1927 Nag 342 : 104 Ind Cas 353. 

S. 49 — Sale of property worth less than 11s. 100 — 

Possession delivered — Sale is complete — Unregistered 
sale-deed executed at the same time does not destroy 
sale but is admissible to prove nature or possession. 
AIR (Vol 12) 1925 All 206 : 5 L II A Civ 317 : 79 Ind 
Cas 394. 

S- 49 — Unregistered sale is admissible to prove 

nature of transferee’s possession. 

An unregistered sale cannot be set up as a transac- 
tion having elfect of itself to transfer any interest in 
the property; but it is permissible to consider it, as 
showing the nature of transferee’s subsequent posses- 
sion, e. g., when the sale is of mortgaged property to 
the mortgagee that it was not as a mortgagee, but as 
full owner. That being established it would after the 
expiry ol 12 years ripen into a full title and bar mort- 
gagor’s right of redemption. 33 Mad 1158 held 
overruled by 43 Mad 244 (PC) ; 37 Mad 423 held 
overruled by L. P. A. No. 207 of 1915. A I R (Vol 8) 
1921 Mad 82 : 44 Mad 253 : 13 M L YV 423 : 1921 
M W N 1 : 40 M L J 105 : 62 Ind Cas 603 (DJB). 

S. 49 (c’ — Collateral fact — Nature of property — 

Unregistered deed. 

A deed of sale which is inadmissible in evidence 
for want of registration cannot he referred to for the 
collateral purpose of ascertaining the nature of the 
property sold. 1919 P L R 61. 

S. 49 — Collateral fact — Nature of possession — 

Unregistered sale deed. 

An unregistered sale deed is not admissible even 
for showing the nature of possession of the vendee. 

A I R (Vol 2) 1915 Mad 573 : 38 Mad 1158 : 1 L YV 
754 : 16 M L T 344 : (1914) M YV N 768 : 27 M L J 
497 : 25 Ind Cas 772 (DB). 

(p) Wakf. , * 

S. 49 — Where the wakf is made by a deed, 

Ss. 17 (1) (b) and 49 come into play. AIR (Vol 26) 
1939 Rang 365 : 1940 Rang L R 136 : 188 Ind Cas 
210 (DB). 

(q) Miscellaneous. 

S. 49 — Right to hold market — Agreement re- 
garding same — Need for. registration. , 

The right to hold a market is an incident to the 
ownership of the land. I he allocation of particular 
days for holding the bazaar coupled with the contli- 
tion that the parties are not to he allowed to hold 
the bazaar on certain other days is a restriction on 
the general right possessed by the owner to hold tne 
market and so where an agreement deals with sue 
a right and the value of the same is more than 
Rs. 100, the document requires registration. All 
(Vol 18) 1931 Oudh 110 : 5 Luck 504 (DB). 

S. 49 — YVhere the first part of an agreement is 

of a testamentary character and the second par 
merely provides for a possibility, such as the tran 
of certain land to certain persons if the widowed 
daughter remarries, the agreement does not require 
registration and is admissible in evidence. A v 
16) 1929 Lah 886. 
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S. 49 — Deed acted upon but not registered 
binding on parties acting up to it. 

Transactions which do not purport to comply with 
statutory requirements, e g., the lormaluy ot Regis- 
tration law, although in every other way the object 
to be achieved by the transfer or exchange has been 
executed can be recognized in law or rather at 
equity, so as to bind the parties by their conduct so 
irrevocably as to make it impossible for them to re- 
open the transactions or retrace their steps. A 1 R 
(Vol 11) 19d4 All 772 : 46 All 759 : 22 A L J 719 : 5 
L R A Civ 518 : 81 Ind C is 508 (D B). 

S. 49 — Misrepresentation. 

No misrepresentation by a party can be construed 
in a case where tile other knowingly continues in the 
possession of the subject- matter oi the contract, 
promised to be conveyed after the lapse of period 
evidenced by an unregistered instrument which is 
inadmissible in evidence. AIR (Yol7) 1920 Bom 117 • 
22 Bom L R 979 : 5S Ind Cas 406 (DR). 

S. 49— Affecting such property — Unregistered 

deed — Benami transactions. 

A document simpl> proving that another document 
was only a benami one is admissible in evidence even 
if unregistered as it is not used as evidence of any 
transaction aifecting land. A 1 R (Vol 2) 1915 Mad 
530 : 25 Ind Cas 72L (DB). 

10. Amendment, if retrospective. 

S. 49, proviso — Whether retrospective 


The proviso to S. 49 is necessarily retrospective. It 
is a rule ol evidence and normally asjt does not 
create or defeat substantive rights, according to the 
recognized canons of construction, it should be ac- 
cepted us retrospective. AIR (Vol 27) 1940 Bom 193 : 
42 Bom L R 382 : 189 Ind Cas 106 (DB). 

— S. 49 — (As amended in 1929) — Amendment, 
effect of. 

The amendment of S. 49, Registration Act, was 
only passed ex ubundante cautela and was not neces- 
sary and the fact that that amendment was not 
made retrospective cannot have any great weight in 
considering whether S. 53A, T. P. Act is made re- 
trospective. AIR (Vol 27) 1940 Bom 90 MLR (1940) 
Bom 50 : 41 Bom L R 1310 : 187 Ind Cas 27 (DB). 

S. 49, proviso (as added by Act XXI of 1929), 

whether retrospective in effect. 

The proviso to S. 49 which was added by Act \Al 
ol 1929 does not have retrospective effect and there- 
fore, cannot affect an agreement which was executed 
four years before the amending Act XXI ot 19^-9 
came into force and which, if unregistered, could 
not be adduced in evidence according to law in 

existence before 1929 : , ,, 

Held, that the agreement in question undoubtedly 
gave the plaintiff a right in the immovable property, 
it gave him not only possession but security for the 
money which he had already paid. Hence the docu- 
ment created a right in immovable property. A 1 R 
(Vol 27) 1940 Pat 92 : 19 Pat 90 : 6 B R 43o : 21 
P L T 1033 : 187 Ind Cas 198 (DB). 

S. 49, proviso— Retrospective effect 


Under proviso to S. 49, Registration Act, an un- 
registered document affecting immovable property 
and requiring registration may be received as evidence 
of a contract in a suit lor specific performance. 

This proviso is retrospective in its effect. IJd/ 
M W N 440. . , 

S. 49— Section 49 is really one of procedure and 

the admissibility of a document in a suit is Soverned 
by the law as it exists when the suit is brought. AIR 

(Vol 23> 1936 Lah 5 : 37 PLR 60S : 157 Ind Cas 839. 

— 49, proviso, first part— Effect of amendment. 

Section 49 is really one of procedure and the ad- 
missibility of a document in a suit is governed by 
the law as it exists when the suit is brought. As 
amended, the first part of the proviso to S. 49 does 


away with the necessity of registration. AIR (Vol 20) 
1933 Lah 1038 : 35 P L R 167 : 147 lud Cas 673 (2). 

11. Questions of admissibility when to he raised. 

S. 49— Court, if can behind lease and deter- 
mine validity — Plea taken by one ot lessees — Effect 
as against other lessees. 

Where the lessee admits the lease but plea is that 
the lease deed is inadmissible in evidence lor want 
of registration, the Court is iullv entitled to go behind 
the lease and determine its validity. 

And where such a pica of inadmissibility is taken 
only by one of the lessees and the lease is found to 
be invalid, it is invalid against all the lessees. AIR 
(Vol 28) 1941 Rang 117 : 194 bid Cas 31 (DB). 

S. 49 -Unregistered document— Effect. 

Though where the admission m pleading 5 renders 
it unnecessary to produce any evidence at all, objec- 
tion cannot be taken to the admissibility ol the 
superfluous evidence when and if produced, yet a 
mere admission ol the execution ol a document, even 
if supported by the existence of an agreement em- 
bodied in an inadmissible document ,both admissions 
being answers to quest i 11s which should have been 
disallowed , does not debar a person from pleading 
that tin* document was inadmissible for want ol 
registration and objecting to the document or any 
evidence as to its contents. AIR (Vol 20) 1933 Lah 
9 : 33 PLR 1073 : 140 Ind Cas 430 (2). 

S. 49 — Admissibility in suit for damages for 

breach of contract. . 

There is nothing in S. 49, when properly construed 
to compi l the Court to take notice of the non-regis- 
tration ol ..11 admitted document unless at any rate 
such document must, if treated as effective be the 
foundation of .1 judgment affecting immovable pro- 
perty comprised in such document. 

[As the pa ties were not agreed on the facts and 
there were indications of a course of conduct on the 
part of the appellant which was sufficient to pn elude 
him from raising the new point, their Lordships 
refused to allow the appellant to raise the point ol 
non-registration for the first time before the Board. J 
Where the claim is a personal one for damages ot 
an admitted contract, the Court of Appeal is not 
bound to take notice of the fact of the non-registra- 
tion of the deed of agreement as the proceedings do 
not, in any way, affect any immovable property. AIR 
(Vol 19) 1932 P C 118 : 36 C W N 677 : 55 C J 362 : 
10 Rang 242 : 1932 M W N 680 : 34 Bom L R 1021 : 
1932 4 L J 706 : 36 L VV 75 : 9 O W N 930 : 63 MLJ 
131 : 59 I A 161 : 13b Ind Cas 737. 

— S. 49— Admissibility — Plea as to. 

Plea of registration can be raised for the first time 
in appeal. 101 Ind Cas 155 : 5L Bom 231 : 29 Bom 
L R 269 : AIR (Vol 14) 1927 Bom 157 (DB). 

12. Registered document confirming another 
unregistered document. 

S. 49 Admissibility of —Agreement inadnrfissible 

for want of registration — Document reciting and 
confirming agreement how far admissible evidence 
of the agreement. 

Where an agreement is inadmissible in evidence 
for want of regitration, a document reciting and 
confirming the agreement, which is itself registered, 
is admissible evidence of the terms of the agreement. 
(1902) 4 Bom L R 893 (899, 900). 

13. Proof of transaction independent of document. 

S. 49— Oral evidence, admissibility of -Indepen- 
dent proof of title Whether can be allowed. 

In view of the imperative provision ol S. 49, an 
unregistered document cannot be received as evi- 
dence of any transaction affecting immovable pro- 

K erty. But a person is not debarred from proving 
is title to the property independently of that docu- 
ment. 
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The plaintiff sued for redemption of a mortgage. 
The mortgage was unregistered but the defendants 
admitted they were in possession as mortgagees for 
more than 12 years, i he defendants never set up 
adverse possession and the plaintiff proved his title 
independently of the mortgage. The defendants also 
admitted the mortgage amount : 

Held, that the defendants must be deemed to have 
acquired at least the mortgagee’s right and that the 
plaintiff was entitled to recover possession of the 
property on payment cf the mortgage money, 
though the deed was unregistered. AIR (Yol I'd) 1932 
All 259 : 1932 A L J 101 : 140 Ind Cas 42 iDB). 

S 49— Unregistered mortgages — Loss of docu- 
ment — Secondary evidence. 

Secondary evidence of a lost unregistered docu- 
ment affecting an interest in an immovable property 
and therefore required to be registered is not admis- 
sible in evidence of any transaction affecting such 
property. Rut such evidence is admissible to prove 
the document so far as it evidences an oral agreement 
not affecting the land or anv interest in land. 44 lnd 

Cas 91 : AIR (Vol 5) 1918 L R 71. 

S. 49 — Transfer of hereditary trusteeship, by 

unregistered and unstamped documents— Secondary 
evidence, admissibility. 

W here by a document in writing four members of 
a junior branch transfer their right of management 
of a public temple to a member ot the scui- r branch, 
and such document is admittedly unstamped and 
unregistered, in the absence of such instrument of 
transfer, other evidence in proof of such transfer is 
inadmissible. Quaere : Whether a member can rely 
upon such transfer as the basis of his title. (1903) 13 
M L J 341 : 27 M 192 (196) (DR). 

14. Oral evidence of terms of compulsorily 

registrable document. 

— — S. 49 — Where the husband agrees in writing to 
give his wife a house in return for her consent to 
allow him to marry a second w ife, such consent being 
necessary according to the rules of the caste and 
delivers possession, the document, even, if it be 
compulsorily registrable, embodies an arrangement 
which need not be reduced to writing and can be 
proved by oral evidence by the first wile. AIR (Vol 
19) 1932 Bom 602 : 34 Bom L R 1317 : 140 Ind Cas 
745 (DB). 


S. 49 — The fact of partition may be proved b] 

oral evidence although the deed embodying the term 
of partition cannot be proved for want of registra 
tion. Ill Ind Cas 472 : 6 Rang 337 : AIR (Vol 15 
1928 Rang 196 (DB). 

S. 49 — Unregistered sale-deed cannot headmittec 

in evidence nor oral evidence can be allowed. IK 
Ind Cas 735 : 6 Rang 125 : AIR (Vol 15) 1928 Ran) 
124. 


S* 49 — Certain property sold omitted in sale- 

deed, by mutual mistake — Rectification not sought 
withki limitation — Oral evidence can be admitted to 
prove sale. 

4 hough a remedy by way of rectification of an 
instrument by a suit is open to a party, when through 
fraud or mutual mistake ot the parties an instrument 
in writing does not truly express their intention; this 
does not mean that if, notwithstanding the mutual 
mistake, the property actually intended to be trans- 
ferred has passed to the possession of the vendee, the 
vendee’s title to the property can be challenged 
simply because the instrument has not been rectified 
within three years from the elate of the discovery of 
the mistake by the vendee. It will always be open 
to the vendee, if his title is challenged by the Vendor, 
to show that there was a mistake in the instrument 
and that, as a matter of fact, the property in his 
possession was intended to be transferred to him. In 
fact the vendee is entitled to lead oral evidence to 


show' the mistake in the instrument. The mere failure 
ol the vendee, to have the instrument rectified within 
three years from the date ot the discovery of the 
mistake, cannot have the effect of extinguishing his 
title to the property intended to be conveyed to him, 
though not properly described in the sale deed. 100 
Ind Cas 568: AIR (Vol 14) 1927 All 355. 

S. 49 — Secondary evidence cf partition deed 

inadmissible — Oral evidence can be adduced to prove 
lawful origin of possession. 102 lnd Cas 696 : 5 Rang 
154 : AIR (Vol 14) 1927 Rang 203 (DB). 

S. 49 — When the existence of a sale is in question 

and not its terms, oral evidence is admissible. 

The word “terms” in S. 91 is applicable to both 
classes of documents, i.e., documents which are re- 
duced to writing and which are required by law to 
be written. 95 Ind Cas 534 : 1926 M W N 384 : AIR 
(Vol 13) 1926 Mad 812. 

S 50. 

1. Construction. 

2. Priority between registered and unregistered 
deed. 

3. Possession under unregistered deed. 

4. Scope and applicability. 

1. Construction. 

S. 50 — Where, lor the convenience of the parties, 

lands in w'hichthe executants had title were included 
in the registration it does not necessarily lead to the 
conclusion that the intention was that the title to 
the said lands should not pass to the transferee. 

(1934) 1934 M W N 745. 

2. Priority between registered and 
unregistered deed. 

(a) General. 

(b) Mortgage deeds. 

(a) General. 

S. 50 — Unregistered and registered sale-deeds — 

Priority between — Pepsu. 

Section 10 of the Transfer of Property Act (Am- 
endment) Supplement Act of 1929, which added 

S. 53- A, Transfer of Property Act and the proviso to 
S. 49, Registration Act, has not so far been enforced 
in the Patiala State or in the Union. Therefore, in 
the Patiala State or in the Union a subsequent trans- 
feree of immovable property for consideration under 
a registered sale-deed has priority over a vendee who 
is in possession of the property under an unregistered 
sale-deed which is compulsorily registrable. The 
possession of a vendee who claims title under a sale- 
deed which for want of registration is inadmissible 
in evidence is that of a trespasser, and until such 
possession matures into ownership by prescription, 
such vendee is liable to be ejected from the property 
bv a subsequent vendee under a registered sale-deed. 
AIR (Vol 37) 1950 Pepsu 34 (DR). 

S. 50 — Whether applies to valid charge created 

by unregistered decree. 

Section 50 provides for priority between documents, 
one of which is registered and the other is not. It 
can have no application to a valid charge created by 
a decree which, though, unregistered, must have a 
prior operation being prior in time. AIR (Vol 29) 
1942 Bom 132 : 44 Bom L R 158 : I L R (1942) Bom 
183 : 200 Ind Cas 456 (DB). 

S. 50 — Priority over' unregistered document 

Limitation. 

The Registration Act provides that a registered 
document shall take effect, as regards the property 
comprised therein, against every unregistered docu- 
ment relating to the same property. This provision 
can only apply to cases in which the property con- 
veyed by the two documents is the same or in which 
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the property conveyed by one document includes the 
property conveyed bv the other. In other wore s, 1 
applies where 'the two documents are antagonistic, 
but not where effect can be given to each with u 
infringement ol the other. AlU^vN ol -1) 1J37 Lah 

57 : 38 P L R 92S : 164 liul Cas on. 

S. 50— Ceylon Ordinance No. 14 of 1891— Father 

gifting property to son — Deed not registered 
Subsequent transfer of same to another by register- 
ed deed — Priority in registration, whether gi\es 

Pr ln r Ceylon mere notice of a prior unregistered in- 
strument is not of itself sufficient evidence of frauL 

so as to deprive a person registering °, Ordinance 
conferred by law as laid down by Cev Ion Ordinance 

N Ac X cor'a?ng 8 t , o' t he law of Ceylon, as according to 
the law of England, a guardian stands m a y 

relation to his ward, and when a ■ • ^ 

certain property to his son by a deet K.’ 

father stands in such a fiduciary relation to his son. 

It is his duty, if not at once to register the deed 
gift, at least to prevent the registration of . any ’ »» str “ 
meat by which a third party could destroy the 

interest of the son. to his 

Where a father transferred certain property 

son by a deed ol gift which is no 1 * * to another 
subsequently attempts lo transler the s. 1 . j jj 

by a registered deed and where the transferee is tuMy 

aware of his intentions and for his [\r ^ 

joins the father in the transaction, the transteree^^ 

guilty of collusion to deprive the son prior iu- 

rights in respect of the property under the pnorw 

strument and will not obtain pnoj • 059 . 165 

prior registration. MR (Vol 23) 19o9 P C -oJ • 

lnd Cas 417 (P C). 

where two .do— «. 
really antagonistic and not where efl ^ Ther0 

to each without infringement of t 

must be identity of title, but not o ‘ ' who 

Therefore, a registered sale-deed by a persu 

has only a mortgagee’s inter ®* t ^ e original 

an unregistered mortgage , s ' r y igl J t 0 f redemp- 

ZT r aTr l lV “l5)“l9ffl Bom 269: 30 Bom L B 720 : 
113 lnd Cas 523 (DB). . 

__S. 50 — S. 50 applies only where the pnor docu- 
ment is optionally registrable, and the transaction 

ft refers o lv to eases where the previous document, 

saction a person had the 0 P tl °JV transaction is not 
ment, and if for some reason 1 _ ‘ e g ect an( j 

completed or does not complete y > , the 

subsequently another person oomes to purchase t 

SMSlSSfes 

of the Act provides that effect shall be gw ‘ 

i h 2TL 0 J l 38 0 2:2 0 W ^ Cas 563. 

^ocumeiit^s^ntitled^opriority^over 

an unregistered document in the absence u y 
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notice of the unregistered instrument. The onus lies 
on the person alleging such notice. AIR (\ ol •*> 1Jl 
Nag 209 : 42 lnd Cas 393. 


2U.J ’ ‘1--* IIIU 

S. 50— Registered and unregistered document, 

pr The' 'purchase under a subsequent registered mort- 
gage does not extinguish an earlier imn gisteiec 
mortgage. The debt could be recovered from the 

money, if anv, after satisfying the registered mort- 
gage. 'Section 50 does not invalidate an 

mortgage nor extinguish the rights of such a mort- 
gagee. (1913) 35 All 271 : II A L J 291 : 19 bid Cas 
783 (DB). t . t , 

S. 50*— Priority— Registered and unregisteied 

ClC A <1 person claiming under a registered 1 sale ideed 
though from a purchaser under an unregistered sale 
has priority over a previous pinchaser under an u^- 

registered sole. (191b) o l All 6 >L . U) A L J - 

lnd Cas 19 (DB). . , . v .. 

S. 50 — Priority— Unregistered sale— Notice. 

Of two purchasers of the same i.n.nnvable property 
worth less than Rs. 100, the person who gets a ut- 
tered sale has got a preference even tl o ugh i 1 us sale 
mav be later in date unless it is proved th; t be had 
notice ol the prior unregistered sale, f he ru e holds 
good even where the second executant is a d l fe ren t 
person such as heir of the first executant. (U0J) 5 

N L R 82 : 3 lnd Cas 58. 

S . 50— Act No. XIX of 1843, S. 2 - Act No. XIA 
of 1804 S. 6S — Registration — Registered and un- 

re ?iddf toTSo didTS?®* to a registered mort 
gage executed in I960 a'Vv N U3 : 1 

W7‘"«w ( l DB) J0 . , . 

thl 50 — Competition between registered and 
compulsorily registrable document and unregistere 

th ^ g a c^mpTution* H!“en a document which is 

gas® SSSS L , a SSS5 Sfa- 

V^^tsaa&sss'.it 

— s! 5 oCsa me ^vendor— Competition between two 

‘"whfrean instrument which was not registered is 
executed by one person and another relating to the 

executed bv difcrf nfpefson. “(WOl) 27 B 408 (412): 

5 fse7 also U&W A' W N 42 : 30 A 130 (131. 132) : 

A L g 50-S. 50 will"not avail to give the holder of a 
subsequent registered deed priority in respect of his 
deed over the holder of an earlier unregistered mort- 

g Ife °not being one compulsorily registrable if m 

r a. . i nf the registered deed hai> at tne 

S&Wwkstwssar 

(b) Mortgage deeds. 

W here """at *t he C t i'm e a mortgage-deed is P res cnted 

S^ r b f ^'gistrar n «and P g^ver i notfce e of a his e p r r S ior e uriregis- 

E* S ^uo’fnd 

Cas 40 (1) , j t0 Amending Act of 1929 — 

prior" to the amendment to the Begistrat.on Act to 
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1929, though the award is not registered, it retains 
its seniority over a subsequent mortg gc deed, albeit 
it be a registered instrument: A1H (N ot 20) 1933 
bind 151 (2) : 27 S L R 121 : 143 li.d Cas 863 U*'B). 

S. 50 — Executory contract and mortgage deed. 

A mere executory contract v hich has to be speciti- 
cally enforced to procure the contract, and which is 
to be substituted h r the old contract, would not 
supersede a registered mortgage deed, by which an 
init rest in the property has passed. AIR (Yol 16) 
1929 AH 5' '3 : 121 lnd Cas 221 : 51 All 799 : 1929 
A L J 526 (DB). 

S. 50 — Mortgage and sale deeds. 

Prior mortgage lor R$. 99 unregistered,— Subse- 
quent s ile oi that property — Vendee can ignore the 
mortgage. AIR (Vol 12) 1925 All 325 : 86 lnd Cas 
177: 97 All 318 : 23 A L J 46: 0 L R A Civ 180 (DB). 

S. 50 — Registered and unregistered mortgages. 

No priority cun he claimed i n respect < i an un- 
registered mortgage deed w hen the subsequent mort- 
gage is registered. A>R (Vol 2) .1915 Ondh 124 : 2 
O JL j 368 : 30 lnd Cas 388. 


S. 50 — Priority — Bona fide purchaser without 

notice. 

An unregistered mortgage cannot he enforced 
against a bona tide purchaser under a registered deed 
without notice of the said mortgage. (L913) 18 lnd 
Cas 724 (All). 

- — S. 50 — Priority — Notice. 

A subsequent registered sale will take effect against 
a prior unregistered mortgage if the* vendee had no 
notice of the mortgage. (1911) 10 lnd Cas 233 .All). 


S 50— Notice of prior oral valid mortgage. 

A registered mortgage does not take print tty over 
an earlier valid oral mortgage of the same property, 
if the second mortgagee had actual notice ol the first 
mortgage at the time his registered mortgage was 
made. (1910) 3 Bur L T 13 : 5 L B K 184 : 8' lnd Cas 
597 (DR). 


— S. 50 — Mortgage of movables — Registration — 
Priority. 

In India, registration of mortgages of movables, 
not being compulsory, does not give priority to the 
incumbrancer who has his charge registered. (1909) 
5 L B R 8 : 2 lnd Cas 351 (DR). 

S. 50— Mortgage— Sale of property comprised in 

an unregistered mortgage — Liability of purchaser — 
c . 

Property was purchased which was the subject of 
an unregistered mortgage, the registration of which 
was not compulsory. The purchaser had no notice of 
the mortgage at the time of the execution of the 
sale-deed in his favour, but received notice before 
the sale-deed was registered. 

Held, that the mortgage was binding on the pur- 
chaser. The principle of 19 A. 45, 25 A. 366 
applied. 1903 A VV N 99 : 30 All 238 : 5 A L J 607 
(608, 609). 


-S. 50 — Purchaser in execution of a prior un- 
registered mortgage and subsequently registered 
mortgage without notice. 

When A claims title to property by purchase under 
a register' d conveyance Irorn the owner, and B 
claims title to the same property as purchaser at a 
sale held in execution ol a decree obtained on a prior 
unregistered mortgage granted l»y the owner, A is 
entitled to priority if he look without notice of the 
mortgage. (1906) 4 C l J 490 (491, 492) (DR). 


S. 50 — Vendee under registered sale deed 

competing with auction purchaser at a sale under a 
decree on a prior unregistered mortgage deed. 

Held, that a title resting on a registered sale-deed 
of the 29th August 1895, could not be defeated by a 
sale in execution of a decree obtained on the 20th 
April 1897, in a suit upon an unregistered mortgage 


of the same property dated the 21st July 1894, to 
which suit the vendee ol 1895 was not a party. 7 A 
8 8 held overruled. 1901 A VV N 112 (113). 

— — S. 50 — Optionally registrable document — Prio- 
rity of subsequent registered document over prior 
unregistered document — Notice oi prior document 
— Onus of alleging and proving notice. 

The holder of a registered mortgage deed has no 
priority over a prior unregistered mortgage, il when 
he got the mortgage he had notice of the latter. But 
the onus lies on the party alleging such knowledge 
or notice to over it. (1901) 25 M 1 (2, 3) (DR). 

S. 50 — Unregistered mortgage — Registered 

transfer — Decree on mortgage — Priority. 

When a decree or order is obtained upon an un- 
registered mortgage deed against the mortgagor, 
alone, subsequent to a registered transfer of the 
mortgaged property, S. 50 gives priority to the regis- 
tered transferee. \\ hen an unregistered mortgage is 
merged in a decree, a transferee under a registered 
deed subsequent to the mortgage is precluded from 
claiming priority under $. 50, only when the decree 
can be used as evidence against the registered trans- 
feree. (1900) 5 C W N 119 : 28 C 139 (141, 142) (FJ3). 

3. Possession, under unregistered deed. 

S. 50 — Sale by unregistered deed — Vendee taking 

possession — Subsequent registered mortgage in 
favour of another — Possession, whether notice. 

A person who takes the same property by a regis- 
tered deed, with lull knowledge of the previous 
transaction, is obviously party to the vendor’s fraud 
and consequently, in such a case, he cannot succeed 
merely on the strength ol his registered deed. Deli- 
very of possession may amount to notice of the pre- 
vious title and the subsequent alienee may fail owing 
to such notice but that would depend upon the nature 
and circumstances of the possession under the prior 
title. 

In pursuance of an unregistered sale in favour of a 
neighbour, the vendor delivered the possession of the 
vacant site to the vendee, who began to stack his 
fodder and tie his cattle there. A year afterwards 
the vendor mortgaged the same site to another 
person by a register- d deed : 

Held, that the possession of the vendee was not 
tantamount to “notice” of his right under the sale- 
deed so as to put the mortgagee on enquiry. AIR 
(Vol 26) 1939 Lah 29 : 41 PLR 19 : 1LR. (1939) Lah 
261 : 182 lnd Cas 460. 

S. 50 — Notice of prior transfer. 

A subsequent registered purchaser cannot avail 
himself of the registration of his deed against a prior 
unregistered purchase of which he has notice. AIR 
(Vol 17) 1930 Rang 188. 

S. 50 — Subsequent registered deed — Prior un- 
registered deed or oral transaction — Subsequent 
transferee had actual notice of the prior transaction 
— Registered subsequent deed will not prevail — Onus 
of proof lies on claimant under unregistered deed or 
oral transaction and all duly registered documents 
shall take effect against an oral agreement or decla- 
ration relating to property unless where the agree- 
ment or declaration has been accompanied or follow- 
ed by delivery of possession. AIR (Vol 16) 1929 Lah 
500 : 119 lnd Cas 754. 

S. 50— Title by delivery of possession — S. 50 

does not refer to title by delivery of possession. 

S. 50 does not take into account the possession 
delivered under an unregistered document. It reters 
only to registration or non-registration of documents, 
and competition between a registered and unregist - 
red document. It does not at all refer to title which 
passes by means of delivery of possession. AIK l 
16) 1929 Pat 620 : 10 PLT 449 (DB). » 
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— — S. 50— Previous owner in possession, ns tenant 
of the previous purchaser — Subsequent purchaser 
shall not be lixed with notice of the earlier purchase. 

The provisions of S. 50 are subject to the condition 
that the subsequent registered pui chaser has no 
notice of the previous purchase. '1 he burden ol prov- 
ing notice rests with the prior purchaser under un- 
registered deed and where the previous owner re- 
mains in possession as tenant of the previous purcha- 
ser, such possession would not be deemed to give 
notice to the subsequent purchaser oi the earlii r pur- 
chase. AIR (Vol 15) 1928 Rang 237 : b Rang 315 : 
112 lad Cas 230. 

S. 50- Unregistered sale-deed — Delivery of pos- 
session —Subsequent registered sale — l'rioiity. 

A prior unregistered sale-deed, which is not com- 
pulsorily registrable but accompanied by delivery of 
possession is not invalidated by a subsequent registe- 
red sale. The person claiming under the prior un- 
registered deed must not only prove the deed but also 
the delivery of possession. A title which has once 
vested by virtue of a deed il it he unregistered cannot 
be divested bv a subsequent registered document. 
AIR (Vol 4) 1917 Pat SO : 44 led Cas 354. 

S. 50 — Priority — Registered and unregistered 

documents — Notice — Possession with third person — 
Inquiry, absence of. 

S. 50 of the Act, does not apply where the person 
claiming title under a subsequent registered docu- 
ment has notice ol the title created by a prior un- 
registered document. 

When the transferee is put on inquiry by the know- 
ledge that a third person and not the transleror, is in 
possession of the property, and he does no! choose to 
make inquiry, his rights as a transferee u ill he sub- 
ject to the rights of the person in possession. AIR 
(Vol 1) 1914 Cal 331 : 19 CLJ 352 : 18 C\\ N (357 : 20 
Ind Cas 195 (DB). 

S. 50 — Unregistered sale- deed followed by deli- 
very of possession. 

Unregistered sale deed for over Rs. 100 accompa- 
nied by delivery of possession had priority over a 
registered deed of later date. (1910) 7 MLT 3i2 : o 
Ind Cas 57 (DB). 

S. 50— Failure to make inquiry — Inquiry scope 

of — Registration Act — S. 50, effect of, on notice by 

possession. 

Possession is evidence of notice, and S. 50 ol the 
Registration Act does not do away with the effect of 
notice, in favour of the registration to which ceteris 
aribus it gives preference. No purchaser can protect 
imself merely by registering his document ol tide, 
against the title of a person in possession of the sub- 
ject-matter, and if he gives that possession and fails 
to make inquiry into its nature and origin, he will he 
affected by all the equities which the person in pos- 
session is proved to have. Such inquiry should be a 
thorough one, and he cannot assume, on the dis- 
covery of one of the liabilities attaching to the pro- 
perty, that there were no others to support the claim 
of the person in possession. (1902) 27 B 452 (473) : 5 
Bom L R 144 (DB); Sec also (1903) 5 Bom L 1\ 269 : 
27 B 408 (412) (DB). 

4. Scope and applicability. 

S. 50 — Scope of. 

The wording of S. 50 would seem prima facie to 
apply to previous unregistered deeds, whether they 
have taken effect by delivery of possession or not ; it 
would be unduly restricting the scope of the section 
to say that it does not apply at all, when the previous 
unregistered transaction has taken effect by delivery 
of possession. AIR (Vol 26) 1939 Lah 29 : 41 PLR 19: 
1LR (1939) I ah 261 : 182 Ind Cas 460. 

— - S. 50— Applicability. , 

Section 50 does not apply to a case where both the 
documents are registered documents. AIR (Vol— 1) 
1934 Pat 68 i 147 lud Cas 767. 
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S. 50— Scope of conflict between mclcliaratli and- 

agreement lor renewal ot a lea no m — 8. 50 does not 
apply. 

The section contemplates a case where there is a 
conflict between two documents of the same kind, 
one being registered and the other b< ing unregiste- 
red. AIR (Vol 14) 1927 Mad 699 : 101 Ind Cas 886. 

S. 50 — S. 50 does not apply where the competition 

is between an unregistered document falling under S. 
90 and a registered-document inasmuch as under S. Ob' 
(2) the former document, must also he deemed to he 
registered. AIR (Vol 10) 1923 Oudh 114 : 9 OLJ 629: 
27 OC 64 : 74 Ind Cas 369. 

S. 50— Priority — Registration by fraud. 

8. 50 of the Registration Act has no application 
in cases where the registered deed is obtained by 
fraud and the party holding the registered deed lias 
no claim to priority by virtue ot the section, the ob- 
ject ol which is to put an end to fraud. AIR (Vol 6) 
1919 Pat 136 : 49 Ind Cas 839. 

S. 50 — Applicability. 

To attract me provisions of S. 50 of the Regn. 
Act, il is not necessary that the executant of the two 
conflicting deeds should he the same person. (1912) 
10 ALj il l : 16 Ind Cas 625. 

S 51. 

S. 51 — Notice, what is. 

Where a document relating to immovable property 
situate at Delhi is registered under S. 30 (2) by the 
Registrar at Lahore, it would not amount to a notice 
unless a memorandum of the instrument is entered in 
the files by the Registrar at Delhi under S. 51. A I R 
(Vol 23) 1936 Lah 482 : 38 P L R 8 : 163 Ind Cas 69 
(DB). 

Ss 51, 87 — Bona fide error in entering document 

in Book 4. instead of Book 1 — Whether invalidates 
registration. 

The person presenting a document for registration 
has no control over the procedure ol the officer regis- 
tering it, and it is the latter who, subject to the con- 
trol of his superior oliicer, selects the Book in which it 
should he entered. Consequently, the bona lidc error 
ot the registering officer in entering the document in 
Book 4, instead ol Book 1, would not affect the vali- 
dity ol the registration of the document. AIR (Vol 22) 
1935 P C 165 : L 13 R 822 : (1935) O W N 952 : 39 
C VV N 1191 : 1935 A L J 1005 : 42 M L W 474 : 59 
M L J 503 : 1935 M W N 1145 : 37 Bom L R 833 : 16 
PLT 739 : 63 C 1 : 1935 AWR 1177 : 62 IA 265 : 157 
Ind Cas 419. 

S. 51 — Entry in wrong book. 

Where a registered document conveying the rever- 
sionary interest in immovable property of the execu- 
tant was entered in Book IV and not in Book 1 as 
prescribed by S. 51 : 

Held, that the wrong entry of the document in 
Book IV 7 would invalidate the registration of the 
document. A I R (Vol 14) 1927 Mad 5S6 : 25 M L W 
563 : 38 M L T 226 : 52 M L J 482 : 102 lud Cas 360 
(DB). 

S. 51— Document entered in wrong book — Effect 

on registration. 

Registration in the wrong book is no valid regis- 
tration especially where that was at the instance of 
the parties to the document. (1920) 55 Ind Cas 213 
(Lah). 

S. 52. 

S. 52 — Registration endorsement, if can be treat. 

ed as sufficient proof. 

The Court is not hound to treat the registration en- 
dorsement as conclusive proof of the fact of execution 
but it is certainly open to the Court to treat it as suffi- 
cient proof. AIR (Vol 27) 1940 Nag 382 : 1940 N L \ 
437 : 193 Ind Cas 41. 
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— Ss. 52 (1) (a), 87 — Irregularity. 

A document was presented to the Registrar on the 
27th December by an unauthorised person. The Re- 
gistrar made an endorsement that it was presented 
by him and returned it to him and the latter handed 
it back to the executant. On the 30tn» the Registrar 
went to the house of the executant where it was pre- 
sented to him by the executant and the document 
was then read out and registered. The particulars re- 
quired by S. 52 (1) (a), were entered on the 30th : 

Held, that though there was an irregularity, it was 
cured bv S. 87 and the registration was not invalid. 

A 1 R (Vo! IS) 1931 Lab 577 : 36 PLR 371 : 132 Ind 
Cas 88 L i DR). 

S. 52 — Signature of person — Presenting docu- 
ment Registration is valid and passes title to 

vendee. , , , , 

When the consideration money in the sale-deed 

was a little over-stated, to safeguard the purchaser 
from pre-emption, with the result that the vendor 
refused to allix her thumb-impression below the regis- 
tration endorsement, Hut tire document was presented 
for registration by the purchaser who had signed 
below the registration endorsement as required by 
S. 52. Registration Act. held, the document was duly 
registered and it oassed a goo 1 title to the purchaser. 
AIR (Vo l in 192-1 All 928 : 75 lnd Cas ill. 

S. 52 (1)— Endorsement cf — Presentation. 

The lact that the signature of the executant of a 
document does not appear immediately under the re- 
gistration endorsement as to presentation, hut only 
lower down under the endorsement as to execution 
will not make the presentation invalid. (.1913) 11 ALJ 
617 : 20 lnd Cas 678. 

Ss. 52, 58 and CO — Endorsement _ Evidentiary 

value of. , 

A statement, the endorsement of which cannot be 
made under S. 52 or 58 cannot be proved by a certi- 
cate from the Registrar. (1911) 14 OC 80 : 10 lnd Cas 
718. 

. S. 54. 

Ss. 54, 55, 61 (2) — Omission of the mention of 

mortgage from registration index — Mortgagee illegi- 
bly mentioning the name of the village mortgaged in 
mortgage-deed in Urdu script — Purchaser of village, 
if protected under S. 41, T P- Act. 

The omission in the registration indexes of a mort- 
gage-deed as relating to a certain village does not 
invalidate the whole mortg.ige-decd. W hen the regis- 
tration of a document is complete according to the 
provisions of S. 61 (2). the omission of it from the 
index is a matter ol importance only tor the purposes 
of notice. 

A mortgage deed was written in Urdu script; the 
name of the village that was mortgaged was not le- 
gible, the purchaser of the village could not make out 
from the document whether that particular village 
was not mortgaged; the illegibility of the name of the 
village led to the omission of an entry in registration 
index on the part of the registration clerk : 

Held, that the mortgagees were not guilty of negli- 
gence inasmuch as they failed to see that the name 
of the village was clearly written ; 

Held, further, that S. 41, T. P. Act did not protect 
the purchaser who took the property subject to the 
mortgage. A I R (Vol 21) 1934 Oudh 283 ; 11 O W N 
770 : 150 lnd Cas 145 (D11). 

' .S. 57. . 

— S. 57 — Scope and effect. 

Section 57, Registration Act, only shows that when 
secondary evidence has in any way been introduced 
as by loss of original document, copy certified by Re- 
gistrar is admissible to prove contents of original 
without further proof than Registrar’s certificate. But 
that does not make such a copy a document which 


may be given in evidence without other evidence to 

introduce it. AIR (Vol 16) 1929 Rang 277. 

S. 57 (5) — Secondary evidence of a mortgage- 

deed. _ , . 

A copy of the deed granted under the section is 

admissible in evidence. AIR (Vol 3) 1916 Oudh 347: 3 

OLJ 482: 36 Ind Cas 673. 

g 53 

Is. 5S— Identification of executant of deed — If 

proves consent to disposition evidenced by it. 

A mere identification ot the executant or a deed 
by a particular person at the time of its registration, 
does not prove his knowledge or consent to tne 
disposition evidenced bv the deed. AIR (\ ol o ) 

1949 All 464 (DH). . . _ cf . 

Ss. 58 and 59-Duty of Registering Officer. 

The endorsements required by S. 53 to be made 
upon the document are in reference to admission at 
execution and the identity of the persons admitting 
execution and not attestation. And though the Regis- 
tering olficer is bound by S. 59 to affix the date and 
his signature to all endorsements made in ms pre 
sence, he is not bound to do so at the time i 
made, and will comply with the section d he does so 
on the same day, at a time when the pc R ' . 

made the endorsements may not be present. Clearly, 
therefore, this section does not contemplate that th 
signature of the registering officer o any endorse- 
ments is to be treated as that ol an attestu g 
in connection with an admission of execution. AIR 
(Vol 23) 1936 Rom 94:3/ bom LR 913. 161 ma 

Cas 374. 

S. 58— Scope explained. , 

The facts mentioned in the endorsement may be 

proved by those endorsements provided t^he provi- 
sions of S. 60 have been complied vvith. AIR (\ ol 18) 
1931 Bom 105: 32 Bom LR 138o (DB). 

— S 58— Presumption about endorsement. 
Endorsement made in accordance with the statu- 
tory provision in S. 58 U) (c) that the consideration 

was paid in presence ot the Registering Officer raises 
a presumption that the consideration was paid ana 
the onus is on the person who alleges that it is 
untrue, to prove it. AIR (Vol 13) 1926 Cal -3 : 90 
Ind Cas 229 (DB). 

S. 5S— Endorsement about — Admission of exe- 

Endorsement as to admission of execution is not 
necessary— Registration certificate is therefore no 
admissible to prove admission of execution unae* 

Registration Act, S. 60. AIR (Vol 11) 1924 Lah 389- 
71 lnd Cas 805. 

S. 58— Registering Officer’s evidence is not neces- 
sary to prove the certificate of registration, tne 
genuineness of which is to he presumed under 3. 

34 I. C. 281, 38 A. 1 and 17 C 903, Diss. AIR (Vol ll) 
1924 Lah 389: 71 Ind Cas S05. 

S. 58 — Evidence Act, S. 32 (2). . 

If the Sub-Registrar is dead, the endorsement 
made by him under S. 58 of the Registration Act read 
with S. 32 (2), Evidence Act, may be admitted, oeins 
an entry made by him in the discharge ol his pro 
fessiouul duty. AIR (Vol 4) 1917 Oudb 248: 20 0^ 
18: 38 Ind Cas 605 (DB). 

—Ss. 58. 59. GO-Document-Secondary eviden 
Facls mentioned in endorsement may P ^ 

-Ss. 58, 59, 60 provide that the facts me^tione^ 
in the endorsement may be proved by t 

ments provided the provisions of S. fcO Rave 

complied with. (19t>7) 9 Bom LR 401 (404) (DB) • 

Ss. 5S (I) (c), 60 (2) — Payment made before 

Registrar- Endorsement— Presumption. R Kistra r 

Under S. 58 (1) (c). it is the duty of the Su b Registry 

to make an endorsement of any P® y [?® n ^ u tion of 
made in his presence m reference to the executi 
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a document. Section 60, Cl. (2) further provides that 
the endorsement of the Sub- Registrar shall be admis- 
sible in evidence for the purpose ot proving that the 
facts mentioned in such endosements occurred as 
therein mentioned. In the absence of any evidence 
to prove either that the endorsement was incorrect 
ana no payment was actually made or to show that 
the money which was paid before the Sub- Registrar 
was afterwards returned, it must be taken that the 
sum alleged to be paid before the Sub- Registrar and 
endorsed by him was paid to the mortgagor and that 
consideration to that extent did pass. AIR (Vol 24) 
.1937 Oudh 443 :j 1937 O YV N 760: 13 Luck 455: 170 
lnd Cas 523. 

— S. 59. 

S. 59 — Registrar as attesting witness. 

If the conditions for a valid attestation under the 
T. P. Act are fulfilled, there is nothing in law to 
prevent a Registrar from being treated as an attes- 
ting witness even though the signature of the Regis- 
trar might have been made alio intuitu, to satisfy the 
requirements of the Registration Act. A I 11 t\ol 21) 
1934 Cal 772 : 38 CWN 753 : bl C 525 : 15L lnd Cas 
1063. 

Ss. 59, 60— Proof ot signature. 


The rule that a signature is proved to have been 
made if it is shown to have been made at the request 
of the person in question by some other person who 
signed on behalf of the first person as executant ot 
the document is applicable to the signature ol attes- 
ting witnesses as well as executants. All! (\ ol IS 
1931 All. 101: 1930 ALJ 1561: 53 A 1 : 131 lnd Cas 
241 (DB). 


■S. 60. 


1. Date of registration. 

2. Effect of registration. 

3. Registrar's endorsement. 


1. Date of registration. 

— S. 60 Document, when taken to he registered. 

A document is taken to be registered only ''-hen it 
is entered in the book. All! (Vol 32) 1945 Pesh 9: 
1945 Pesh L Jour 9 : 218 lnd Cas 367 (OB). 

2. Effect of registration. 

Ss. 60 and 61— Final certificate of registration as 

required by S. 60 (1) not rnade-H affects validity ot 
registration. All! (Vol 35) 1943 Oudh 2-3: U43 O A 
(CC) 14. 

S. 60— Registering officer as attesting witness. 

A Sub-Registrar who has signed a document in the 
presence of the executant after receiving from him 
an acknowledgment of execution is an t 1 !* 

witness. All! (Vol 27) 1940 Nag 382: 1940 NLJ 437: 
193 lnd Cas 41. 

S. 60— The mere fact that the deed has been 

registered cannot validate it and .the Courts are en- 
titled to go behind the certificate of registration. AIR 
(Vol 27) 1940 Nag 13: 1939 NLJ 520: 1LR (1940) Nag 
74: 187 lnd Cas 295 (DB). 

S. 60— Registrar having jurisdiction — Property 

existing-Registratio.. is valid unless fraud or collu- 
sion exists. AIR (Vol 15) 1928 Nag 1: 23 NLR 143: 
11 NLJ 49: 107 lnd Cas 517 (SB). 

S. 60 — Registration— Effect of— Not a transfer. 

It cannot be laid down as an invariable rule that 
mere registration of an instrument without reference 
to other circumstances operates to transter the pro- 

* perty. AIR (Vol 15) 1928 Hang 47 : 5 Bang 636 . 106 

lnd Cas 358 (DB). , , , , 

S. 60— A mere statement of the vendor at the 

time of registration of a subsequent sale-deed, that a 
previous sale-deed with respect to the same property 
was signed by the vendor at the misrepresentation 
of the then vendees that the deed was only a mort- 
gage is not sufficient to prove that the previous deed 


was a mortgage and not a sale. AIR (Vol 11) 1924 
PC 186: 47 MLJ 128: 20 MLW 107: 20 Bom LR 742: 
35 ML ! 139: 1924 MWN 645: 5 LllPC 132: 30 lnd 
Cas 822. 

S. 60— Certificate — Effect of. 

Where there is a presentation of a document by a 
person not authorised the registration is void and of 
no eib ct notwithstanding the certificate. AIR (Vol 1) 
1914 PC 16: 37 All 49: 42 IA 22: 19 CWN 282: 13 
ALJ 129: 17 MLT 148: 2L Cl J 218: 2 LW 277: 28 
MLJ 577: 17 Bom LR 413: (1915) MWN 592: 28 lnd 
Cas 422. 

3. Registrar’s endorsement. 

(a) Presumption. 

(b) Judicial notice. 

(cl It proof of execution. 

(d) Relevancy or admissibility. 

(e) Value, evidentiary. 

(t) Omission to seal. 

(a) Presumption. 

_S. 60— -Registrars endorsement — Presumption. 
Registration is a solemn act to be performed in the 
presence ol a competent official appointed to act as 
Registrar whose duty it is to attend the parties during 
the registration and see that the proper persons are 
present are competent to act and are identified to his 
satisfaction and all these things done before him in 
his ollicial capacity and verified by his signature will 
be presumed to be done duly and in order. 

Hence, where the thumb impression of the execu- 
tant appears on the Registrar’s endorsement and the 
Registrar apparently satisfied himsell by enquiries 
from a witness to execution and registration who was 
known to him that the executant was the person who 
had executed the document and admitted its execu- 
tion before him the admission of the execution of the 
document by the executant must he deemed to have 
been proved by the endorsement. All! (\ ol 29) 1942 

Pesli 83 : 204 lnd Cas 327 (DB). 

$ GO— Elfect of admission of execution. 

Where a person admits execution before the Regis- 
trar after the document has been explained to him, it 
cannot subsequently be accepted that he was ignor- 
ol the nature ol the transaction. A l R l Vol ioj 

1929 P C 31 : 56 M L J 511 : 33 C W N 407 : 29 
M L W 439 : 114 lnd Cas 568. 

§ GO Things verified by competent official as 

done in his presence are presumed to be duly done. 

The registration ol a deed is a solemn act to be 
performed in the presence of a competent official 
appointed to act as Registrar (or bub- Registrar) 
whose duty it is to attend to the parties during the 
registration and see that the proper persons are pre- 
sent and are competent to act and are identified to 
his satisfaction ; and all things done before him in 
his official capacity and verified by his signature will 
he presumed to be done duly and in order. AIK (Vol 
10) 1929 Omlh 193 : 6 O VV N 109 : 4 Luck 452 : 120 

lnd Cas 387 (DB). 

S. 60— Presumption about registered documents. 

A party who registers and executes a document 
should prove that a recital made therein is incorrect, 
What a party himself admits to be true may reason- 
ably be presumed to be so, and until the presump- 
tion is rebutted, the fact admitted inust he taken to 

be established. A 1 R (Vol lo) 1928 Lah G98 : 108 
lnd Cas 374. 

S 60— Registering Officer’s endorsement raises a 

presumption that the holder of power-of-attorney 
had power to admit execution. 

Where a document purports to have been properly 
registered in accordance with the provisions of Ss. 32 
and 33 with a power-of-attorney. it is the duty ot the 
Sub-Registrar to satisfy himself that the power-of- 
attorney gave the holder thereof the necessary autho- 
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rity and it must he assumed until the contrary is 
proved that he so satisfied himselt before lie admit- 
ted the document lor registration and signed the 
endorsement. Merely bee in e the power- of-uttorney 
is described as a general power in the Sub-Registrar’s 
endorsement it cannot be held that it did not autho- 
rize the holder to admit execution or present the 
document lor registration. A 1 R (Vol 15) 1928 Pat 
304 till Ind Cas 57 : 7 Pat 520 (DR). 

S- 69 — Document registered — Presumption as to 

execution and receipt of consideration arises. 

It cannot be said that a document is without con- 
sideration simply because there was no cash payment 
at the time of the execution of the deed. Where a 
document is regi>lered it is to hr* assumed that the 
document was explained by the Sub-Registrar to the 
executants who admitted its execution and the re- 
ceipt of consideration and that the whole proceedings 
in connexion with registration and endorsement, etc., 
were regular and in order. A i R tVol 14) 1927 Lah 
748 : 102 lnd Cas 283 (DR). 

(b) Judicial notice. 

S. 60 — Judicial notice should be taken of the 

endorsement o! the Sub- Registrar and his signature- 
A 1 R (Vol 15) 1028 Cal 154 : 105 Ind Cas 422 : 47 
C L J 118 (DR). 

S. 60 — One G executed a sale-deed but he being 

illiterate it was signed by one. D for G. The deed 
was registered and its execution was admitted by G 
belore the Registration Olficer. It was more than 
thirty years old and was produced from proper 
custody. 

Held that the Court was justified in drawing a pre“ 
sumption from the registration endorsement that G 
had authorised D to sign on his behalf. AIR (Vol 11) 
1024 Oudh 205 : 10 OLJ 643 : 80 Ind Cas 457. 

(c) If proof of execution. 

S. 60 — Certificate of registration — Value of — 

Proof of execution of document. 

Documents which are required by law to be attested 
must be distinguished from documents which are not 
so required to be attested. As regards the latter class 
of document, the certificate of registration is itself 
some evidence of execution against the party making 
the admission. AIR (Vol 37) 1050 Nag 6 : 1040 N L J 
226 : ILK (1949) Nag 521. 

S. 60 — Endorsement showing presentation and 

execution by P — Only thing then to be proved is that 
person admitting execution was P and no impostor. 

Where the Ragistrar’s endorsements show that in 
1881, a person claiming to he P and to have become 
son of H by adoption-made by his widow M presented 
the receipt for registration and admitted execution 
and that he was identified by two persons one of 
whom was the scribe of the document and was known 
to the Registrar what remains to be shown is that 
the person admitting execution before the Re gistrar 
was P and no impostor. The question is one of fact. 
AIR (Vol 30) 1943 P C 83 : 1043 A L J 292 : 47 CWN 
607 : (1943) 2M L J 51 : 10 B R 7 : 1043 O W N 334: 
56 L VV 503 : 1943 A W R 14 : 1 L R (1943) Kar P C 
69 Sup : 46 Bom L R 220 : 207 ind Cas 553. 

S 60 (2) — Proof of execution — 1 - Endorsement if 

sufficient. 

The effe ct of the registration endorsement is not to 
prove execution as is required by S. 67, Evidence Act, 
but only to prove admission made by the executant 
to the Registrar or Sub-Registrar in solemn circumst- 
ances and the Sub-Registrar’s certificate is admissible 
not to prove execution of the deed but merely to 
prove the admission of execution. The effect of the 
admission is in every case a separate question where 
the surrounding circumstances are not free from sus- 
$ picion. 1 he evidence of admission is not by itself 
sufficient to establish execution of the deed. AIR 


(Vol 28) 1941 Oudh 529 : 1941 OWN 906 : 1941 
A W R 274 : 196 lnd Cas 787. 

S. 60 — Registrar’s certificate— Proof of execution* 

The endorsement ol a Registrar canrrot be relied 
upon under S. 60 of the Registration Act in proof of 
the execution ol a document. Whether a document 
requires attestation or not, it is always necessary to 
prove that the document has been executed and that 
is signed bv the party making the transfer. AIR (Vol 
3) 1916 Oudh 146 : 19 O C 23 : 34 lnd Cas 281. 

(d) Relevancy or admissibility. 


S. 60— Sub-Registrar’s endorsement — Relevancy. 

A Sub-Registrar’s endosement duly made under, 
S- 66 is relevant evidence lor proving the execution 
of the document. A I R (V ol 28) 1941 Lah 400 : 197 
Ind Cas 581. 


S. 60 — Endorsement, value of. 

Section 61) (2) provides that the endorsement of 
the Sub- Registrar shall be admissible in evidence for 
the purpose ol providing that the facts mentioned in 
such endorsements occurred as therein mentioned. 
A 1 R (Vol 24) 1937 Oudh 443 : 1937 O W N 760 : 13 
Luck 455 : 176 lnd Cas 523. 

S. GO — Endorsement — Admissibiity. 

The Sub-Registrar’s endorsements duly made 
undi r S. 6U, are relevant evidence for proving the 
execution of those documents. A l R (Vol 23) 1936 
Lah 946 : 17 L 686 : 39 P L R 83 : 169 lnd Cas 157 

(DR). 

S. 60 — Certificate by registering officer under 

S. 60 is relevant lor proving execution of document. 

The registration ol a document is a solemn act to 
be performed in the presence of a competent official 
appointed to act as Registrar, whose duty it is to 
attend to the parties during the registration and see 
that the proper persons are present, are competent to 
act, and are identified to his satisfaction; and all 
things done before him in his official capacity and 
verified by his signature will be presumed to he done 
duly and in order. Therefore the certificate endorsed 
on the sale-deed by the Registering Officer under 
S. 60 is a relevant piece of evidence lor proving its 
execution. 6 W R 105 :21 W R 265 : 7 C L R 276 : 17 
Cal 903 : 38 All 1 : 19 O C 23, held no good law in 
view of 33 Cal 537 (P C); A I R 1924 Lah 389, not 
Foil. 11 LLi 216: A I R (Vol 16) 1929 Lah 711 : 116 
Ind Cas 911 (DB). 

8. 64 — Registration endorsement is admissible 

for proving statement in it. AIR (Vol 14)1927 All 441: 
102 Ind Cas 155 : 25 A L J 441 : 49 All 689 (DR). 


S 60 — Endorsement about — Admission of exe- 
cution. 

Endorsement as to admission of execution is not 
necessary — Registration certificate is not admissible 
to prove admission of execution under S. 60. AIR 
(Vol 11) 1924 Lah 3S9 : 71 Ind Cas 805. 

S. GO — Certificate — Value of. 

The registering officer’s endorsement is admissible 
in evidence to prove that the facts mentioned there- 
in actually occurred. (1909) 3 lnd Cas 291 (DR) (Cal). 

(e) Value, evidentiary. 


Ss. 60 and 61 — Certificate of registration — Evi- 

lentiary value of. 

The certificate of registration in respect of a docu- 
nent is prima facie evidence that the document has 
seen legally registered and raises a presumption that 
he registering officer proceeded in accordance with 
he law. AIR (Vol 36) 1949 Pat 393 : 27 Pat 86 (DB). 
S. 60 — Endorsement by Sub-Registrar of pay- 


nent of consideration — Evidentiary value. 

The endorsement by the Sub-Registrar of the pay- 
nent of consideration of a sale-deed in his present* 
s prima facie evidence that the amount was actually 
•aid. A I R (Vol 35) 1948 Nag 110 : I L R (1947) 
Jag 510 (DB). 
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.S. CO — Endorsement by registering olficer — 
Effect. 

Endorsement showing that the executant stated 
before the registering oliicer that the vendee was his 
relative. Vendee trying to prove by tin* endorsement 
that he was relative of the executor : 

Held, that the endorsement does not help him as 
the presumption of correctness of the document does 
not relate to the point of relationship. A 1 R (Vol 2b) 
1939 Lah 458 : 41 P L 1\ 376. 

S. 60 — Certificate proves only the payment of 

money referred to. 

Under S. 60, the certificate signed by the Register- 
ing Officer is evidence of the lact that the payment 
of money referred to in the endorsement was made 
as therein mentioned. Rut the mention in the 
endorsement of the endorser as mortgagor does not 

f irove the execution of the mortgage hut it is cvrtain- 
y evidence of the payment of the sum as a loan. 

A I R (Vol 22) 1935 Oudh 500 : (1935) O W N 892 : 
11 Luck 393 : 157 Ind Cas 567. 

S. 60— Certificate, value of. 

A certificate of registration is not conclusive evi- 
dence of valid registration. A I R (\ ol 20) 1933 
Rang 194 : 147 Ind Cas 237 : 11 Rang 207 (DR). 

S. 60 _ Evidentiary value of statements before 

Registrar. . 

Registration is a solemn act and it carries with it a 
solemn sanctity and the evidentiary value ol the 
admission which a person makes before the Sub- 
Registrar, as to the receipt of consideration in lull, 
cannot be belittled as that person had the opportu- 
nity to deny the receipt of consideration or to assert 
partial receipt of consideration if it was a fact at the 
time when the deed was registered. (19-3) 109 Ind 
Cas 149 (Bom) (DBA 

S. 60— Deed reciting receipt of a certain Sum- 

Registrar’s endorsement showing less sum — Latter 
prevails. . . . 

A mortgage deed contained the recital by _ m0 1 rt ^j l r 
gor : “To-day I received a further sum ot Rs. 1, 'll 
in cash at the time of registration.” while the certi- 
ficate of the Sub-Registrar showed that only Rs. 83J 

was paid before him „ i „ 

Held, that Sub- Registrar’s certificate prevailed as 

against the statement of the mortgagor m the deed, 
which does not amount to even an admission which 

is usually rebuttable. . . . l!9 i 

Ashworth, J. — Admissions are of no evident i l 
value once they are proved untrue. This admission as 
to receipt in the deed is proved untrue by the Sub- 
Registrar’s endorsement that a lesser sum was paid 
at the time of registration. The admission must 

therefore be rejected entirely. AIR (\o\ 14) 1- 
385 : 100 Ind Cas 1037 : 25 A L J 572 : 49 All 707 

(DB). 

S. 60— Certificate of Sub-Registrar as to the age 

of executant is admissible. 

. On the question whether the executant was a 
minor at the date of the registration of a document, 
the certificate of Sub- Registrar that when the parties 

appeared before the Sub-Registrar the mother and 

uncle of the executant appeared with him and pro- 
duced a medical certificate that the executant was 18 
years of age. is admissible evidence although not 
conclusive! Vi R (Vol 13) 1926 All 674 : 96 Ind Cas 

60 — Registration endorsement that the docu- 
\jg ment was read over to the testator and understood 
and admitted by him is complete proof of these 
matters. AIR (Vol 13) 1926 Nag 482 : 96 Ind Cas 401. 

S- 60 — Endorsement of Registering Officer and 

recitals as to receipt of consideration js strong but 
rebuttable evidence of contents. A l B ^Vol 13) 1920 
Oudh 81 : 91 Ind Cas 917 : 1 Luck 7 : 13 O L J Lio . 
3 O W N 25 (DB). 


S. 60 (2) — Endorsement — Value of. 


The endorsement ol tin* registering officer is only 
evidence of the lacts mentioned by it alter tin* pro- 
visions of the section have been complied with a 
certificate issued tor registration. Where the very 
question to he decided is whether those provisions 
have been complied with and whether there was a 
valid registration, S. 60 (2) does not apply. A 1 R 
(Vol 5) 19LS All 194 : 16 A L J 313 : 45 Ind Cas 37 : 
40 All 434 (DB). 

S. 60— Certificate of Registering Officer— Value 

of. 

The certificate of the registering officer is admissi- 
ble for the purpose of proving only that the document 
h id been duly registered in the manner provided by 
this Act, but not that the facts mentioned in the 
endorsements referred to in S. 59 have occurred as 
therein mentioned. 

The certificate might go so far as to show that the 
person purporting to sign admitted his signature 
before the Registrar. In the absence of any further 
evidence that would not he evidence that the person 
who admitted execution before the Registrar was the 
person who could give title to the vendee. From the 
endorsement that a certain person admitted execu- 
tion one is entitled to presume that the person who 
admitted execution was the person who signed the 
deed. But that does not ol itself prove who signed 
the deed. A L B (Vol 10) 1923 Bom 253 : 25 Bom L R 
192 : 72 Ind Cas 304 (DB). 

(f) Omission to seal. 

Ss. 60, 87 — Registration of a mortgage deed — 

Omission of seal in the Registrar's certificate, effect 
of. 

The sealing of a deed is not an essential part of 
the act of registration. The omission < l the regis- 
tering olficer to seal a deed is a mere defect of proce- 
dure, and the defect is cured by the provisions of 
S. 87. (1901) 6 C W N 528 (530) (DB). 

Ss. 64, 63, 3 — Applicability where part of the 

property is situate outside British India. 

Section 6-1 must he read with S. 65 and the two 
sections clearly refer to cases where the property is 
situated in more districts or sub-districts than one as 
defined in S. 3 of the Act. They have no application 
where part of the property is situated outside British 
India. (1900) 25 B 50 (51) : 2 Bom L R 608 (DB). 

_S. 63. 

S. 63— Scope. 

Section 63 (2) does not confer on the Registrar the 
power of cancelling the registration of a document, 
the execution of which is not denied and which has 
been already registered by n Sub Registrar. AIR (Vol 
20) L933 Lah 786 : 149 Ind Cas 509 (DB). 

— S 69. 

Ss. 69 and 87, R. 174 — Registrar interested in 

property registered — Validity of — Registration. 

A registration, by a registrar acting in good faith, 
though having interest in the property registered, 
is valid. The disability created by R. 174 is a mere 
question of Procedure. AIR (Vol 8) 1921 P C 105 : 57 
Ind Cas 329. 

— S. 71. 

S. 71— Scope. 

Section 71 governs all cases where the Sub-Regis- 
trar refuses to register a document except when the 
refusal is on the ground that the property to which 
the document presented before him relates is not 
situate within his sub-district and he is bound to 
follow the procedure laid down therein. A I R (Vol 
31) 1944 Lah 349 : 46 P L R 182 : 216 Ind Cas 180. 

S. 71— Refusal to register — Document returned 

Order of refusal not endorsed Effect of. 

The act of a Registering officer returning a docu- 
ment on the ground of the executant’s failure to 
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appear is equivalent to a refusal to register, though 
the order of relusal is not actually written thereon. 
A 1 1\ (\ ol 2) 1915 Ma i 442 : 2li M L J 397 : 15 
M L T 233 : 23 Ii.d Cas 23 vDB). 

Ss. 71. 72. 73, 76 and 77 — Failure to appear to 

admit execution — Refusal by Sub-Registrar to admit 
document — Application to Registrar — Mention of 
wrong provision — Suit tor registration. 

The executant did not appear before the Sub- 
Registrar and he refused to register the document. 
The grantee then moved the Registrar by an appli- 
cation purporting to be under .^s. 71 and 72 ot the 
Regn. Act. although it was one under S. 73 and was 
accompanied by a copy ol the reasons recorded by the 
Sub-Registrar under S. 71 for refusing to register, 
and verified as required by S. 73. The facts were all 
stated in the application. '1 he application was dis- 
missed and a suit was brought under S. 77 ior having 
the document registered. 

Held, that the suit was maintainable. The scope ot 
a suit under the Regn. Act depends upon the proved 
or admitted facts and circumstances, and not upon 
erroneous mention of a section ot the statute in an 
application to the Registrar. Failure on the part ot 
the executant to appear and admit execution of a 
document is equivalent to denial ot execution. (1912) 
16 hid Cas 614 (DR) (Cal). 


— S. 72. 

S. 72 — Appeal. 

Refusal by Sub-Registrar to register under S. 17, 
Punjab Alienation of \ and Act — Appeal is competent 
to the Registrar. A l R (Yol 31) 19 14 Lah 349 (350, 
351) : 46 F L R 182 : 2 16 Ind Cas ISO. 

S. 72— Powers of District Registrar 

The District Registrar, acting under the powers 
given to him hv the Registration Act, is not a judicial 
tribunal whose powers and duties are defined by the 
Civil P. C., or any other statute. The appeal before 
him is merely a continuation of the original proceed- 
ing before the Sub-Registrar and he possesses the same 
powers as the Sub- Registrar himself and hence, when 
dealing with an appeal, has the power to take fresh 
evidence whether the appeal before him is preferred 
by an executor or bv any other party or parties. AIR 
(Vol 30) 1943 Mad 749 : 56 L VV 533 : (1943) 2 M L J 
545 : 1LR (1944) Mad 276 : 211 Ind Cas 453 (Dli). 

S. 72— Power of Registrar under S 72. 

All that the Registrar need do under S 72, Regis- 
tration Act is to reverse or alter the order of the 
Sub-Registrar refusing to register a document with- 
out necessarily directing the document to he regis- 
tered, that is to say, it is in the power of the 
Registrar if the Sub-Registrar has refused registration 
on some ground which did not entitle him to do so, 
to remand the case to him w ith a direction to continue 
in accordance with the Regis. Act from the stage 
immediately before that where the Sub-Registrar had 
acted contrary to the Registration Act. AIR (Vol 27) 
1940 Oudh 318: 1940 A W R 264 : 1940 O VV N 600: 
188 Ind Cas 666 (DR). 

S. 72 — Re-rcgistration — Suit for registration. 

Registration ol document in place where ? o part of 
property exists due to bona fide mistake ot all parties 
including Sub- Registrar : 

Held, that re-registration should he done in proper 
place. If, however, registration is refused, a civil suit 
under S. 77 will lie. \ l R (Vol 25) 1938 Nag 550 : 
1LR (1940) Nag 74 : 1938 N L / 403 : 181 Ind Cas 24 

(DB). 

S. 72 — Suit, when lies. 

An appeal under S. 72 is a pre-requisite for a suit 
under S. 77. AIR (Vol 18) 1931 Cal 664 : 58 Cal 681 : 
133 Ind Cas 591 (DB). 

S. 72 — Refusal to register. 

The expression in S. 72 “refusing to admit a docu- 
ment to registration” includes not only a refusal to 


register but also a refusal to accept a document for 
registration. 

Where a Sub-Registrar refused under S. 21, Regis- 
tration Act, to accept a document tor registration 
because it did not contain description of the property 
sufficient to identify the same. 

Held, the order ol refusal was appealable under 
S. 72 of the Act- AIR (Vol 12) l :25 Rom 34 : 49 Rom 
40 : 26 Rom L R 934 : 84 Ind C s 416 (DR). 

S. 72 — Non-appearance of executant. 

Where refusal to register is based on any ground 
except denial ol execution, S. 72 applies. 

Where the Sub-Registrar refused to register the 
deed on the ground that the executant had not 
appeared to admit execution. 

Held, that S. 72 applied and that an appeal to the 
Dt. Registrar was competent. AIRtVol 12)19250udh 
445 : 2 0 W N 348 : 12 O L J 506 : 29 O C 87 : 88 
Ind Cas 494. 


S. 72 — Non-appearance when amounts to denial 

of execution. 

The question whether the non-appearance of a 
party to admit execution is equivalent to a denial of 
execution is a doubtful question on which opinions 
may dilter. The Calcutta and the Bombay High 
Courts have consistently held that a wilful refusal or 
neglect to attend and admit execution is equivalent to 
a denial of execution within the meaning of the 
Registration Act, but it is difficult to understand how 
a Sub Registrar is to distinguish between cases ot 
wilt ul non-appearance and cases other than those ot 
wilful non-appearance, e. g., a mere failure to appear 
due to an accident or to any other legitimate cause, 
or to some unforeseen circumstances. II in these 
doubtful circumstances the petition writer makes a 
mistake in quoting the wrong section, or even if he 
makes the remedy which is open to the applicant; 
under the law, the mistake is a bona tide mistake and 
should he condoned by allowing the petitioner to 
amend his petition. AIR (Vol 11) 1924 Lah 28 : 5 
L L J 217 : 74 Ind Cas 638 tDB). 

S. 72— Order under. 

An order was made by the Sub-Registrar refusing 
registration, on the Registrar refusing to condone 
delay. The executant ot tiie deed then applied to the 
Registrar to set aside the order ol the Sub- Registrar 
who rejected the application. Held tire order was 
one under S. 72. A i R (Vol 10) 1923 Rom L87 : 


Bom L R 45 : 47 Bom 290 : 72 Ind Cas 118 (DB>. 

Ss. 72, 76 and 77— Refusal to register— Dismissal 

of appeal by Registrar —Suit to enforce registration. 

If a Sub-Registrar refuses to register a document as 
presented cut of time, and on appeal the Registrar 
rejects the appeal, the order ot the latter is tanta- 
mount to refusing to order the ^document to be 
registered and a suit under S 77 of that Act to 
enforce registration i-> maintainable. AIR (Vol 7) 1920 
Cal 926 : 24 C W N 304 : 54 Ind Cas 562 V DB). 

Ss. 72, 73 and 76 — Refusal of Sub-Registrar to 

register document — Failure to appear — Appeal- 
Application under S. 73 — Dismissal for default 
Power of Registrar to restore. . 

No appeal lies to the Registrar against the relusal 
of the Sub- Registrar to register a document upon the 
wilful failure of the executant of the document to 
appear before the Sub-Registrar as s ’ jC j} * l V j 1 /® 
amounts to a denial of execution within S. 72 ot t 

Registration Act. In such a case the only procedure 

open to the partv presenting the deeds is to apply 
the Registrar under S. 73 of the Registration Act to 
direct registration. When an application under S. / 
of the Registration Act has been dismissed for detauit, 
the Registrar has full power to restore the matter 

and re-hear the case, at least before J® ^air (Vol 
posed of the matter under S. 76 of the Act. AIR ( 

5) 1918 Cai 225 : 41 Ind Cas 57 (DB). 
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S. 73. 


S. 73 — Application under, by agent— Agent must 

be authorised. , , ,, 

The words “as aforesaid” in the phrase or agent 
authorized as aforesaid” in S. 73 (l), are not mere 
surplusage, and they can only refer to the special 
agent mentioned in S. 32 and S. 33. l or the Registrar 

to have jurisdiction to order registration it is neces- 
sary that the application should he presented in the 
manner laid down by S. 73 , and where it is not so 
presented or made, the Registrar s order directing 
registration is illegal and invalid and nothing done 
upon it can be valid or legal. Alb l\ ol - j) 1 
763 : 40 PLR 718 : 1LR (193S) Lab < 16 : 131 lnd Cas 

754 (DB). 

S. 73— Scope. , . .. f 

Principles which apply to the first presentation of 
a document under S. 32 need not necessar.lv app y to 
the presentation of an application under 3. 3 

There is no question ol presentation i at all under 
S. 73. AIR (Vol 20) 1933 Mad 40. : 3. L\\ 4.1 : 64 
ML] 449 : 1933 MWN 636 : 142 lnd Cas 646. 

S. 73— Limitation. . , 

Sub-Registrar’s order refusing registration-Appea 
to District Registrar or suit filed within 30 da\ s of 
communication but beyond thirty days o ore et 
Appeal or suit is not t, erred. AIR (Vo L7 1930 Mad 
490 : 31 MLW 487 : 123 lnd Cas 34o (DB). 

S. 73 - Unverified petition _ Application under 

S. 73 described as appeal— No verification — Section 

73 is not complied with. , . , . i 

An application under S. 73 which is described as 

an appeal under S. 72 and is not yerifiei *« I 
by para. 2 of S. 73 does not sufficiently comply '' ith 
the provisions of S. 73. There can be no enquiry bj 
the Registrar under S. 74 in such a case and conse- 
quently a suit under S. 77, for which such enquiry is 

a necessary preliminary, cannot be maintauud. All 

(Vol 12) 1925 Nag 235 : 20 NLR lo 8 : . NLJ 4 . 83 
lod Cas 149 

S. 73— Where the only defect in the petition was 


b. to — vvnere me umy ... — 

that it was not verified as required by sub-clause U 
ofS. 73 , but in all other respects it was pertectly 
valid and a good application under 3. id : 

Held, that the mere fact that it was , h tea led r is an 
appeal or that an erroneous section of the statut * as 

mentioned therein would not be sul 1C ' C 
away from the category of an appbcatmn it t as 
in fact and in law an application under S. r 3.* *ndjl h « 
Registrar could not very w 11 refuse jr t ^ e 

merely because it purported to be un * “i at 
latter section had obviously no application, and that 
the erroneous mention of section in the applicutioi 

did not vitiate it in any way whatever . 

At the most it could be Sciid that the * PP 
made under S. 73 was bad and refused because it vva 

not properly verified but the Lah 

2 " ?n e dCa 7 s 3 68 t(D ^.° 11 ' 

Cc 73 and 87 — Order of refusal to register set 

Hide by Registrar _ Order setting aside sent down 

to Sub Registrar — Procedure, if proper. 

‘“Where a® Registrar alter setting , as.de : an order o 

? tUSa h t msef^theTaOer b Ins,eafofr g etm77,,r"t t to 

eai»K ’ 

Ss 73 74 and 77 — Application for Registration 

^*^«S8S!SfiS 

tion of a document made ow mg to th< e a ‘S 0 f 

t he Act. eI (I9 12) 34* AU 165 : 9 ALJ 4 : 13 lnd 
Cas 83 (DB). 


Ss. 73. 74, 75. 7 G, 77— Ground of denial of execu- 
tion — Application to Registrar to order registration 
not made within the prescribed time — Suit in civil 
Court to compel registration barred. 

When registration of a document has been reinsert 
by a Sub- Registrar under S. 71 on the ground ot 
denial of execution bv one of the alleged executants, 
no suit will lie in a civil Court to compel registration, 
unless an application has been made to the Registrar 
under S. 73 to establish the right of applicant lo have 
the document registered and has been made w ith- 
in thirty days after the making of the order of refusal. 
In computing the period of thirty days within which 
such last-mentioned application must lie made, the 
applicant is not entitled to the exclusion of the time 
necessary for obtaining a copy ol the Sub-hcgistiar s 
reasons for refusing to register. When under the cir- 
cumstances an application is made to the Registrar 
after the time limited has expired, and is rejected on 
the ground ol limitation, such rejection cannot be 
considered as a refusal to register within the meaning 
of clause (b) of S. 76. (1902) AWN 99: 24 All 402 

(406) (FB). 

S. 74 . 

jj 74 Madras Estates Land Act, S. 145 (2) — 

Powers of District Registrar. 

Section 74 (a) gives greater power to the District 
Registrar than to the Sul). Registrar, for, whereas the 
latter cannot register a document if a party denies 

execution, the District Registrar can. 

Section 74(i>) however, does not require the District 
Registrar to do anything that the Sub- Registrar is 

not bound to do. . . , 

The requirements of law to be regarded by the 

Registrar while registering the document mean also 

the requirements of any other law that may affect 

the law of registration. 

Where the District Registrar, instead ol enquiring 
into the factum of execution ol document under 6 . 74 
ii) held that the transferee had not complied with 
the requirements of S. 145 (2), Madras Estates Land 
Act and therefore, refused to register the document 

under S. 74 (b) : .inin.-wj 

Hrld that the refusal was correct : AIR 194o Mad 

309 Reversed. A 1 R (Vol 32) 1945 Mad 465 : 1945 

Mad W N 413: (1945) 2 M L J 133: 58 L W 363 (DB). 

74 __ Validity of order under — Provisions of 

section are mandatory. 

1 he provisions ol 3. 74 are mandatory and the 
District Registrar has no jurisdiction to refer the 
matter to his deputy, the Sub-Registrar and if it is 
referred any proceedings or order made by the 


SO 


reierreu any ; 

Suh- Registrar ordering the petitioner lobe prosecuted 

is illegal. AIR (Vol 16) 1929 Pat 500 : 10 PL I 889 : 

30 Cr I J 1101 : 1029 Cr C 252 : 159 lnd Cas 888. 


>. 74 Non-compliance with law. 

i . I 1 


Failure to pay penalty ordered by Registering 
Officer is non-compliance with law. AIR (Vol 13)1926 
Lah 451 : 27 PLR 870 : 94 lnd Cas 251 (DB). 

Ss. 74, 75 and 84 — Registration — Enquiry, 

nature of — Procedure. 

The enquiry under S- .4 of the Act is intended to 
be a summary one 1 he result of a criminal trial 
under S. 83 of the Act wherein the Criminal Court 
has jurisdiction to enquire into the fact ol execution 
of a document, may he considered by the Registrar in 
an enquiry under S. 84. AIR (Vol 5) 1918 Pat 313 : 
46 lnd Cas 878 (DB). 

S. 74— Special Registrar— Power to record state- 
ment oi witnesses in inquiry under S. 74. 

A special Registrar acting for the Registrar under 
rules framed by the Inspector-General of Registration, 
is a person authorised by law to record the state- 
ments of witnesses in an inquiry under S. 74 of the 
Act. AIR (Vol 1) 1914 Cal 183 : 18 CWN 605: 20 lnd. 
Cas 661 (DB). 
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S. 74 -“Thirty days” — Presentation after thirty 

days — District Registrar -No power to extend tin;e — 
— Limitation Act, S. 5 — No (-applicability. 

The Registering Otficer has no jurisdiction to re- 
gister a document presented aft( r the lapse of thirty 
days from the date of the order passed by the Dis- 
trict Registrar under the Lst paragraph of S. 75 even 
if the time for such presentation is exten led by a 
subsequent order ol the District Registrar. It is not 
a mere matter of procedure. A document registered 
after the said period of thirty days is not validly 
‘registered and creates no title. 

The order of the District Registrar directing the 
registration of a document after the lapse of thirty 
days from the date ot the order passed by him under 
the first paragraph of S. 75 is ultra vires. Section 5 
-of the Limitation Act, has no application to such a 
case and time for registration cannot be extended 
under that section. Where a person is affected by a 
need which he impeaches .is not duly registered it is 
open to him to take the objection, although he was 
no party to the deed. (1906) 5 CLf 133 (191, 102). 

S. 74 (b) — S<-ope — “Requirements of the law for 

iime being in torce.” 

“The requirements of the law for the time being in 
force” in S. 74 (b) u. list be the requirements of the 
law relating to registration which entitle the Regis- 
trar to refuse registration if not complied with. 

Section 145 (2), Madras Estates Land Act is not 
•such a law and its non-compliance will not entitle 
the Registrar to refuse registration : AIR 1945 Mad 
309, Reversed. AIR (Vol 32) 1945 Mad 465 : 1945 M 
WN 413 : (1945) 2 MLJ 133 : 53 LW 363 (DB). 

S. 75 — Registration after more than 4 months — 

Legality. 

Document presented for registration more than 
four months after execution — Application under 
S. 73 and also registration under S. 75 without there 
being any application under 5. 25 to extend to the 
original period of four months: 

Hell, that the registration was illegal. AIR (Vol 
26) 1939 Lah 292:42 P L K 267:184 lad Cas 556 (DB) 

S. 75 — Applicability. 

Obiter. — The presentation of a document under 
S. 75 (2) does not take the place of a presentation 
under S. 34. The procedure to be followed after a 
presentation under S. 75 (2) is different from the pro- 
cedure to be followed after a presentation under 
S. 34 and this might make a vital difference in a parti- 
cular case. AIR (Vol 25) 1938 Lah 255 : 181 Ind Cas 
747 (DB). 

S. 75 — The meaning of the latter part of sub- 

s. (4) of S. 75 is that although he is not a civil Court 
yet any costs ordered by him can be recovered as if 
he were a civil Court and as if those costs were 
awarded in a suit under the Civil P. C. He can there- 
fore send his order for costs for execution exactly as 
if they had been awarded in a suit and the method 
,of their recovery is to be in accordance with the 
Civil P. C AIR (Vol 24> 1937 Mad 585 : (1937) 1 
M L J 635 : 1937 M W N 519 : 45 L W 540 : 172 Ind 
Cas 406. 

S.75 — Revision. 

Registrar acting under S. 75 (4) merely acts as if 
he were a Civil Court. He is not » Court subordinate 
"to the High Court within S. 115. AIR (Vol 15) 1923 
Mad 475 : 51 Mad 245 : 27 M L W 346 : 1923 M W 
.N 101 : 54 M L J 595 : 109 Ind Cas 180. 

S. 75 — Denial of execution — What amounts to. 

Executant refusing to appear — Document register- 
ed in spite of such refusal — Registration is valid. 

A refusal to appear after notice before the regis- 
tration authorities amounts to a denial of execution. 
AIR (Vol 12) 1925 Lah 542 : 6 Lah 344 : 20 P L R 
091 : 89 Ind Cas 615 (DB). 


S. 75 — ‘Duly presented.’ 

There is nothing in S. 75 to prevent the Registrar 
or the Sub-Registrar from registering a document 
which has been duly presented and the execution of 
which l as been proved, without requiring a repeti- 
tion of all the original steps, but be cannot be com- 
pelled to register unless the document be “duly 
presented a second time.” “Duly presented” means 
presented according to law. AIR (Vol 9) 1922 P C 
279 : 21 A L J 361 : 37 C L T 377 : 25 Bom L R 655: 
18 M L W 124 : 1923 M VV N 873 : 44 All 514 : 49 
1 A 375 : 27 C W N 437 : 31 M L T 284 : 69 Ind 
Cas 44. 


S. 73 — Gift deed — Registration after donor’s 

death. 

The registration of a deed of gift by the donee 
after the donor’s death is valid, even without the 
consent of the donor’s legal representatives. AIR (Vol 
4) 1917 Mad 27 : 40 Mad 204 : 31 M L J 690 : 4 L W 
465 : 20 M L T 450 : (1917) M W N 112 : 33 Ind Cas 
707 (F13). 

S. 75— Registered sale — Forgery. 

Where a Court finds that a deed of sale registered 
under S. 75 of the Act is a forgery, the question of 
burden of proof does not arise. AIR (Vol 2) 1915 Cal 
423 : 23 Ind Cas 133 (DB). 

S. 75 ( 1) — Admission by counsel. 

Admission by the counsel of a party as execution of 
a document on behalf of the executant implies ad- 
mission as to execution as required by S. 75 (l). AIR 
(Vol 19) L932 Oudh 178 : 8 O W N 280 : 139 Ind Cas 
61 (DB). 

Ss 75 (3), 47, 60 — Effect of— Purpose of S. 75 (3) 

— Words “shall take effect” in S. 75 (3), meaning of. 

A comparison of Ss. 47, 60 and 75 shows that 
normally a document becomes effective between the 
parties from the date when it is drawn up (S. 47) but 
it is taken to be registered only when it is entered in 
the book (S. 60). In the case of compulsory regis- 
tration there could have been a doubt as to when the 
document takes effect between the parties. It was 
for clearing this doubt that S. 75 (3) was enacted. It 
was made clear that just as any other document, the 
document compulsorily registered was to operate as 
a valid effective document between the parties from 
the date when it was executed. In other words, it 
was laid down that the provisions of S. 47 applied to 
cases of compulsory registration. The words “shall 
take effect” in cl. (3) of S. 75 have the same meaning 
as the words “shall operate” in S. 47. AIR (Vol 32) 
1945 Pesh 9 : 1945 Pesh L Jour 9 : 218 Ind Cas 367 
(DB). 

S. 76. 

S. 76 — Refusal to register— Suit. 

Registrar refusing in appeal to register document 
no ground that it contravened Punjab alienation of 
Land Act — Suit for compulsory registration is com- 
petent. AIR (Vol 31) 1944 Lah 349 : 46 P L R 182 : 
216 Ind Cas 180. 


S. 76 — Scope. 

Where a Registrar, without making an enquiry into 
the allegations of the executant that the date of exe- 
cution had been altered, refused to register a docu- 
ment, but gave no reasons in support of that order. 

Held, that his order amounted to a refusal to regis- 
ter on the ground of denial of execution and a suit 
lay under S. 77. AIR (Vol 15) L928 Lah 98 : 103 Ind 
Cas 379 (DB). 

S. 76-The language of S. 76 (a) is wide enough 

to cover all orders of the Registrar refusing registra- 
tration, whether such orders are passed on docu- 
ments presented to him in the first instance o 
otherwise and whether or not such orders were ' 
by following an irregular procedure. AIR v Vol 1*/ 
1925 Mad 619 : 48 M L J 221 : 80 Ind Cas 797 (DB). 
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Ss. 76, 77 and S. 25 — Dismissal of appeal — Cause 
of action. 

Per Seshagiri Aiyar, J. — The application to the 
Registrar may also be regarded as an original peti- 
tion to him under S. 76 and his dismissal of the 
appeal is in effect a refusal to direct the Sub- Regis- 
trar to register the document which will furnish a 
cause of action under S 76. AIR (Vol 4) 1917 Mad 
277 : 19 M L T 397 : (1916) 2 M W N 33:34 lnd Cas 
769 (DB). 

Ss. 76. 77 — Suit to compel registration— Grounds 

of such suit. 

Where a Registrar refused to register a document 
presented to him upon the grounds that there was 
not sufficient proof that the document was executed 
by the authority of the alleged executant and that 
there was undue and unexplained delay in presenting 
the document for registration, it was held, that a 
suit would lie under S- 77 to compel registration. 

Held also, that in a suit under S. 77 the Court is 
only concerned with the genuineness of the docu- 
ment sought to be registered and not with its vali- 
dity. 1907 A W N 46:4 A L J 171:29 A 284 (2S7)(DB). 


_S. 77. 

1. Scope. 

2. “Refuses to order document to be registered.” 

3. Failure to apply for extension of time under 

S. 34. 

4. “Registered. ” 

5. Parties to the suit. 

6 Limitation for suit. 

7. Notice under S. 80, Civil Procedure Code. 

8. “Within thirty days after the passing of such 

decree.” 

9. Appeal from decree. 

10. Scope of inquiry in suit. 

11 . Tampered document. 

12 . Suit independently of this section. 


1. Scope. 

S. 77— Suit under. 

Where on the refusal of the Registrar to register a 
document the aggrieved party brings a suit under 
S. 77 his claim has to be confined only to the re- 
gistration of the document, because in a suit under 
S. 77 the Court is only concerned with the genuine- 
ness of the document sought to be registered, that 
is, whether the document is executed by the person 
by whom it is alleged to be executed, and not its 
validity and the question of its validity must he 
determined in a suit properly framed for that 
purpose. 

A suit in which a decree for possession is sought 
and relief is asked for against a third person to whom 
the property has been transferred by the person who 
executed the deed in plaintiff’s favour is outside the 
scope of S. 77. AIR (Vol 33) 1946 Pat 62 : 24 Pat 325 
(DB). 

Ss. 77 and 32-Enforcing of registration. 

Registration of an executed document can only be 
enforced by the proper proceedings under the Regis- 
tration Act, followed if necessary by suit under S. 77 
of the Act, but not by a suit of any other kind. AIR 
(Vol 10) 1923 Nag 76:71 lnd Cas 33. 

S. 77 — Suit to enforce registration— Procedure. 

Beiore a plaintiff can institute a suit under S. 77 
of the Registration Act to enforce registration of a 
document he must follow strictly the procedure 
prescribed by the Act, for obtaining r «£ ,s t r ? tl °” ° l 
documents. AIR (Vol 6) 1919 Cal 477: 27 C L J 538: 

44 lnd Cas 361 (DB). , . t „ 

2. “Refuses to order document to be registered. 


— S. 77 — Scope. , . , 

The words "refuses to order the document to be 
registered” in S. 77 have been used to cover both 
cases, that is to say, where the Registrar reiuses to 
order the registration of a document in his own 

13P.Y.D. D.F./29 


office or where he refuses to direct that the Sub- 
Registrar should register it. A 1 R (Vol 29) 1942 Pesh 
37 : 200 lnd Cas 632 (DB). 

Ss. 77, 25 — Registrar refusing to condone delay 

— Sub-Registrar refusing registration — No appeal to 
Registrar — Suit, if maintainable. 

Section 76 makes a clear distinction between (a) 
refusing to register a document and (b) refusing to 
direct registration of a document. Clause (a) would 
thus apply when a document is presented directly to 
a Registrar for registration as may be done under 
S. 30 or S. 40. But, if the Registrar condones delay, 
then “he may direct that such document he accepted 
for registration.” It follows that a Registrar who 
refuses to condone delay is refusing to direct re- 
gistration of a document and that his action cannot 
be brought under cl. (a). 

Hence, where, upon the refusal of the Registrar to 
condone delay under S. 25, the Sub-Registrar^ makes 
an order refusing registration, a suit under S. 77 does 
not lie if no appeal is made to the Registiar against 
the order of the Sub-Registrar. A I R (Vol 26) 1939 
Bom 254 : 41 Bom L R 470 : 182 lnd Cas 943 (DB). 

S. 77 — Order stating that document was not 

registrable for reasons given. 

The proper way to interpret an order of a Registrar 
is to look at not merely the form but the substance of 
it as well. 

Where an order of I the Registrar was as follows: 
The document "should have been registered within 
four months under S. 23. Neither urgent necessity 
nor unavoidable accident is shown to bring S. 25 into 
operation The time limit of eight months, how- 

ever, has expired -so that the question of refusal to 
register on account of denial of execution does not 
arise. The document is not registrable under the 

Aet” : , 

Held, that the order amounted to an order refusing 
either to accept the document for registration or to 
register the document. AIR (Vol 26) 1939 Rang 50 : 
179 lnd Cas 708 (DB). 

_ — S. 77— Scope. 

Section 34 is subject to S. 77. Consequently, the 
refusal to register a document on account of the exe- 
cutant not having appeared within the four imonths 
prescribed can he interfered with by the Court in a 
suit under S. 77. AIR (Vol 21) 1934 Mad 113 : 1933 
M W N 1373 : 3S L W 1000 : 66 M L J 424 : 148 lnd 
Cas 94 (DB). 

S. 77— Suit, when lies. 

No suit can be brought under S. 77 until the re- 
medies open to the plaintiff under that Act have been 
exhausted, that is to say, until the Registrar has 
rejected the appeal against the order of the Sub- 
Regitrar refusing to register the document. AIR (Vol 
19) 1932 Lah 138 : 134 lnd Cas 4S2. 

S. 77— Suit, when lies. 

Suit under S. 77 before refusal of registration — 
Withdrawal of, without leave to bring fresh suit, on 
objection by defendants that it was premature — 
Fresh suit after refusal is not barred under O. 23, 
R. 1, Civil P. C. AIR (Vol 19) 1932 Lah 138 : 134 
lnd Cas 482. 

S. 77 — Applicability. 

The Sub-Registrar, when moved to issue process 
under S. 36, ought to apply to the prescribed local 
Court for issue of a summons; but the fact that he 
does not take the proper steps to secure the atten- 
dance of the defendants cannot, in any way, pre- 
judice the right of the plaintiffs to institute a suit 
under S. 77, when registration is refused. A I R (Vol 
25) 1938 Pat 136 : 16 Pat 660 : 19 P L T 67 : 4 B R 
439 : 174 lnd Cas 385 (DB). 

.S. 77 Suit is competent under S. 77 even where 

Sub-Registrar refuses to accept document for regis- 
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tr ticn under S. 25, because there is no difference of 
meaning between “refusing to register” and ‘ refus- 
ing to accept for registration” as used in Registration 
Act : 24 Bom 6)9, Diss. from. A l R (Vol 16) 1929 
Rom 365 : 53 Bom 644 : 31 Bom L K 676 : 119 Ind 
Cas 651 (DB). 

S. 77 — Refusal to register on wrong ground — 

Right of suit under S 77 is not lost. 

Registration is an act of the Registrar of an ad- 
ministrative character and any error committed by 
him may be regarded as an error of procedure cover- 
ed by S. 87. The registration of a deed is not neces- 
sarily invalid by reason ol a failure on the part of 
the registering officer to comply with the provisions 
of the Registration Act. There is a clear dbtinction 
between adefectin procedure, that is, the fault of the 
registering officer, for \\ hich the person presenting the 
document is in no way responsible, and a mistake 
made by such a person in complying with the statu- 
tory provisions of the Act. The requirements of the 
Act must be followed by the person presenting the 
document. 

A document was presented for registration in due 
time but the execution thereof was denied by execu- 
tant. An application was then made under S. 73, but 
the Registrar instead ol proceeding under S. 74, held 
wrongly that the document could i.ot be registered 
in view of a local law. A suit was then filed to en- 
force registration under S. 77 and it was decreed. 

Held, that the refusal of Registrar on a wrong 
ground did not deprive the party of his right of suit 
under S. 77. AIR (Vol 16) 1929 Lah 409 : 30 P L R 
306 : 11 L L J 251 : 116 Ind Cas 317 (DB). 

S. 77 — Executant dying before registration — 

Return of document for want of executant’s successor 
amounts to refusal. 

In such cases Court should look to the substance 
and not to the form of the order. 102 Ind Cas 796 : 
8 Lah 203 : 23 P L R 349 : AIR (Vol 14) 1927 Lah 
395 (DB). 

S. 77 — Conditions precedent. 

Suit to compel registration docs not lie indepen- 
dently of S. 77 — Refusal to register by Sub-Registrar 
and application to Registrar are conditions precedent 
to such a suit. 99 Ind Cas 998 : 4 Rang 500 : AIR 
(Vol 14) 1927 Rang 83. 

S. 77 — Valuat.on of suit. 

Suit lor enforcing registration — Plaintiff can put 
his own valuation of the suit. 97 Ind Cas 762 : 53 
Cal 1023 : 30 C W N 951 : AIR (Vol 13) 1926 Cal 
1091 (DB). 

S. 77 — Delay in presentation of document — Re- 
ference to Registrar — Powers of Registrar - Regis- 
tration ordering “Registration refused” — Interpreta- 
tion of. 

Wriere a matter is referred to the Registrar under 
S. 34 (4) and proviso to S 34 (1), the Registrar may 
direct the registration if he is of opinion that the 
delav was due to “urgent necessity or unavoidable 
accident.” If he is not so satisfied about the delay 
the proper torm of the order is to express his opinion 
that the delay is not due to urgent necessity or 
unavoidable accident. When he so expresses his 
opinion (such opinion being remitted to the Sub- 
Registrar), the Sub Reuistrar oui»ht to follow it up by 
endorsing on the document “Registration refused” 
and then the remedy ol the person w ho seeks regis- 
tration is to file an appeal under S. 72. 

Where the District Registrar did not pass an order 
expressing his opinion about the delay, but he passed 
an order on the document “Registration refused” 
nor did the Sub- Registrar follow up the order of the 
Regis' rar by passing an order “Registration refused.” 

Held, that one way of construing the order of the 
Registrar is to regard him as having abridged the 
proper and regular procedure, i.e., instead of the 


matter going before the Sub-Registrar for his endor- 
sement and an appeal being filed against the order of 
the Sub-Registrar and the Registrar passing final 
orders on such appeal, he anticipated such last order 
in appeal and passed his final order at an earlier 
stage. If so, the plaintiff’s suit was maintainable. 
86 Ind Cas 797: AIR (Vol 12) 1925 Mad 619: 48 MLJ 
221 'DB). 

S. 77 — It is clear that in order that the suit may 

be treated as maintainable under S. 77, the order 
must be one of refusal to order the document to be 
registered under S. 72 or S. 76 an order refusing te- 
sanction acceptance ol penalty and refusing to con- 
done delay cannot be treated as a refusal to register 
by the Registrar within the meaning of S. 76 (a). 72 
Ind Cas 118 : 25 Bom L R 45 : 47 Bom 290 : AIR 
(Vol 10) 1923 Bom 187. 

S. 77 — Dismissal of application for registration — 

Suit to enforce registration. 

The dismissal of an application for registration 
owing to the failure of the applicants to appear before 
the Sul)- Registrar is equivalent to a refusal to register 
and it does not take away the right of suit under 
S. 77 to Enforce registration. 54 Ind Cas 570 : AIR 
(Vol 7) 1920 Cal 206 (DB). 

S. 77 — Suit to enforce registration — Deed creat- 
ing charge on land already mortgaged — Punjab 
Alienation of Land Act, S. 9 (3). 

In a suit under S. 77 of the Registration Act to 
enforce registration of a deed of mortgage, which 
though it purported to create a further charge in the 
lands already mortgaged actually created a charge 
upon other lands also which had not previously been 
mortgaged. Held, that the mortgage deed in dispute 
was not merely an additional charge upon lands 
already mortgaged but was an entirely new deed and 
as it was in a contravenation of the provisions of the 
Punjab Alienation of Land Act the Registrar’s order 
refusing to register it was correct. 1 Lah L J 212 : 
AIR (Vol 6) 1919 Lah 436 (DB). 

S. 77 — Sub- Registrar’s refusal to register — Fai- 
lure to appeal to Registrar— Suit, if maintainable. 

A refusal by the Registrar to order a registration is 
a condition precedent to a civil suit brought under 
S. 77 of the Registration Act. As in this case the 
Sub-Registrar’s refusal to admit to registration had 
not been appealed against to the Registrar the suit 
was not competent. 102 P R 1917 : 169 P W R 1917’ : 

7 P L R 1918 : 43 Ind Cas 294 : AIR (Vol 5) 1915 
Lah 53 (,DB). 

3. Failure to apply for extension of time 

under S. 34. 

S. 77 — Where the executant was purposely keep- 
ing out of the way. 

II. Id, that to apply for extension of time under 
S. 34, would have been a perfectly useless proceed- 
ing and the plaintiff’s failure to make an ap- 
plication could not affect his right to a decree ia 
the suit which he subsequently brought under S. 77. 

88 Ind Cas 494 : 2 O W N 348 : 12 O L J 500 : 29 
O C 87 : AIR (Vol 12) 1925 Oudh 445. 


4. “Registered.” 

— Ss. 77, 23- A — “Registered.” if includes ‘‘re- 
gistered” - N alidity of registration disputed m 

rjeten • tatement — Limitation. , 

The word “registered” should be taken to include 
ie word “re-registered” in S. 77. Therefore, a i 
^pointed applicant under S. 23-A has a ngn 

ing a suit under S. 77. , , . r 

In a suit for possession on the basis of a legist 
;ed, the defendant pleaded that the document was 
ad miscible in evidence as the registration was not 
ilid. Thereupon the plaintiff applied f °r the retura 
the document lor presentation , 

the Court, feeling itself doubtful as to 
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invalidity of the registration, went into the question 
and gave a finding that it was invalid. The plaintiff 
then applied for re-registration : 

Held, that limitation under S 23- A ran, not from 
the date when the plaintiff knew about the plea 
taken by the defendant but from the date of the 
finding by the Court. AIK (Vol 29) 1942 Pesh 37 : 
200 Ind Cas 632 (DB). 

5. Parties to the suit. 

S, 77 — Suit for compulsory registration— Proper 

defendant. 

Ordinarily, neither the registering officer nor the 
Government is a necessary party to a suit for com- 
pulsory registration of a document. Where, however, 
no one is opposing the registration but the registering 
officer not being satisfied with the genuineness of the 
document, of his own accord, refuses to register it, 
the registering officer is the proper defendant. AIK 
(Vol 32) 1945 Mad 11 : 57 L W 491 : (1944) 2 M L J 
186 : 1944 M W N 572 (DB). 

S. 77— Representative’ meaning of— Benami sale 

deed — Real owner, whether representative — Suit, 

when lies. . 

A person claiming as a leal owner under a deed ot 
sale and alleging that the ostensible owner was a 
benamidar is not a representative of the latter within 
the meaning of S. 2 (10). He cannot present the 
document for registration and has no' locus standi to 
institute a suit under S. 77 on the allegation that the 
benamidar, in collusion with the executant, omitted 
to take proper steps to have the document registered. 
AIR (Vol 18) 1931 Cal 664 : 58 C 681 : 133 lnd Cas 
591 (DB). 

S. 77 — Third parties. 

Only parties to the deed can be made parties in a 
registration suit and a third person is not entitled to 
challenge the decision in such suit in a collateral 
proceeding. 116 lnd Cas 317 : 30 P L K 300: 11 L L J 
251 : AIR (Vol 16) 1929 Lah 409 (DB). 

S. 77— Person claiming title under a prior sale 

in his favour by the alleged executant, is not a 
proper party. 

In a suit under S. 77 of the Registration Act the 
only question is whether or not the document pur- 
ported to have been executed by a certain person is 
executed by that person. The only person who can 
present a document for a registration or institute a 
suit is the person claiming under the document, and 
the only person who is entitled to deny the execution 
is the person who is purported to be the execuant of 
it. Therefore, a person claiming to have purchased 
the property at a prior sale from the executant is not 
a proper party to such a suit, the title question not 
being strictly within the scope of S. 77. 89 lnd Cas 
57 : AIR (Vol 12) 1925 Cal 1257 (DB). 

6. Limitation for suit. 

g 77 — Plaint insufficiently stamped — Deficit 
court-fees paid after 30 days — Limitation — C. P. 
Code, S. 149 and O. 7, R. 11 (c). 

A suit under S. 77 of the Registration Act filed on 
an insufficiently stamped plaint within 30 days of 
the order of refusal by the District Registrar is not 
barred although the balance of the requisite court- 
fees was paid beyond 30 days of that order hut 
within the period of extention of time granted by 
the Court. AIR (Vol 35) 1948 Cal 53 : I L R (1948; 1 
Cal 365 : 82 C L J 199 : 51 C W N 755 (DB). 

S. 77 Refusal, what amounts to — Order dismis- 
sing appeal as time barred erroneous— Civil suit lies. 

An order dismissing an appeal as time barred is as 
much an order of refusal as one passed on different 
grounds. Though it is a condition precedent to a 
civil suit that the party must appeal to the District 
Registrar within a stated time, where the decision of 
the District Registrar is erroneous on the point of 


limitation, a civil suit does lie. AIR (Vol 17) 1930 
Mad 490 : 31 M L W 487 : 123 Ind Cas 345 (DB). 

S. 77 — Limitation. 

The date ol announcing the order to the party is 
the starting point. AIR (Vol 10) 1929 Lah 409 : 30 
P L R 306 : 11 L L J 251 : 116 lnd Cas 317 (DB). 

S. 77 — Suit under, filed in a wrong Court, re- 
turned and refiled in proper Court but alter 30 days 
— S. 14, Limitation Act does not avail to save limi- 
tion. 

Under S. 29 (1) of the Limitation Act nothing in 
that enactment affects or alters any period ol limita- 
tion specially prescribed for any suit, appeal or appli- 
cation by any special or local law, and inasmuch as 
Ss. 71 to 77 ol the Registration Act lay down a com- 
plete procedure where registration is refused, and as 
S. 77 limits the period within which suit is to be 
brought to 30 days, the period cannot lie extended 
under S. 14 of the Limitation Act on the ground of 
prosecution of proceedings in good faith in a Court 
not having jurisdiction on the matter. AIR (Vol 13) 
1926 Nag 126 : 89 Ind Cas 884. 

S. 77 — Inter-relation with S. 34 — S. 34 does not 

limit Ss. 71 to 77. 

Section 34, which is subject to the provisions of 
various sections including S. 77, is not intended to 
lay down any limitation upon the effect ol Ss. 71 to 
77. It simply provides that the document shall not 
be registered unle:>s the delay is excused. But where 
there is an order made by the Sub-Registrar refusing 
the registration and where the Registrar has refused 
to direct the registration of the document on an ap- 
plication which, may he treated as an appeal, the 
final order ol the Registrar can be said to satisfy 
requirement of S. 72 of the Registration Act. AIR 
(Vol 10; 1923 Bom 187 : 47 Bom 290 : 25 Bom L R 
45 : 72 lnd Cas 118 (DB). 

S. 77 — Suit under — Extension of period — Pro- 
ceedings in wrong Court. 

As Ss. 71 to 77 of the Registration Act lay down a 
complete procedure where registration is refused and 
as S. 77 limits the period within which a suit is to be 
brougnt to 30 days : the said period cannot be exten- 
ded under’S. 14 of the Limitation Act on the ground 
of prosecution of proceedings in good faith in a Court 
not having jurisdiction in the matter. AIR (Vol 7) 
1920 Cal 70 : 24 C VV N 29 : 54 lnd Cas 228 (DB). 
S. 77 -‘Refusal to register’ meaning. 

An order ol a Registrar refusing to accept a docu- 
ment for Registration on the ground that it wai time- 
barred, is a ‘refusal to register’ within the meaning 
ol S. 77. There is no substantial distincion between 
the two within the meaning of S. 77 read with Ss. 76 
and 72. 21 Bom 699; 18 Mad 255 ana 18 Mad 99, Not 
foil. The time for filing a suit under the section 
should be computed trorn the date ol the appellate 
order of the Registrar refusing to register uu aer S. 72 
or 70 and not from the date ol any prior order refus- 
ing to extend time. AIR (Vol 4) 1917 Mad 277 : 19 
M L T 397 : (L916) 2 M W N 38: 34 Ind Cas 769, 
Affirmed. A1B (Vol 5) 1918 Mad 1082 : 40 Mad 759 : 
33 M L j 51 : 40 lnd Cas 192 «SB). 

S 77 — Order refusing to order the document to 

be registered — Ambiguous passage — Limitation — 
Starting point. 

Where a Registrar ordered that either a new and 
clear sale-deed should be made or a note be added 
making the ambiguous passage quite clear. 

Held, that this was an order refusing to register the 
document. The expression “making ol the order” in 
S. 77 does not mean merely recording the order of 
refusal in writing but also communicating it to the 
party concerned so as to bind him, and that the star- 
ting point for limitation of a suit is the date of 
plaintiff’s actual knowledge of the order except 
where he wilfully neglects to>get knowledge in which 
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case the date will be that when he would have got 
knowledge. AIR (Vol 4) 1917 Lah 63 : 41 P R 1917 : 
55 P \V R 1917 : 41 Ind Cas 76 (DB). 

S. 77 — Suit — Limitation. 

A suit for the registration of deeds filed within 
30 days from the order of refusal to register on an 
application for review of a previous application for 
registration which was struck off, is within time. 
(1913) 17 C W N 5S5 : IS C L J 45 : 13 Ind Cas 
450 (DB). 

S. 77 — Suit for registration of document — Last 

day a holiday — Suit filed next re-opening day — 
General Clauses Act (X of 1SS7), S. 7 — General 
Clauses Act (I of 1397). S. 10. 

If a Registrar refused to register a document on 
29th November and on the 30th day after the Court 
was closed and the plaintiff instituted on the next 
re-opening day a suit under S. 77 oi the Registration 
Act, the suit should be held to be properlv instituted 
in view of the previous decisions of the Court and the 
implied sanction of legislature by the General Clauses 

Act. (1912) 16 C W N 72L : 14 Ind Cas 173 (DB). 

S. 77— Time, how reckoned. 

30 days are to be counted from the date on which 
the order is communicated to him. (1911) 16 C W N 
20 : 12 Ind Cas 33 (DB). 

S. 77 — Appeal before Registrar for default — Suit 

to compel registration — Limitation Act, S. 52 — 
If lies. 

A suit to compel registration under S. 77 of the 
Act is maintainable even if the plaintiff’s appeal 
before the Registrar was dismissed for default. S. 5 of 
the Limitation Act applied to suits under S.77 of the 
Registration Act. (1910) 12 C L J 464 : 8 Ind Cas 794 
(DB). 

S. 77 — Suit to compel registration — Limitation 

Act, Ss. 5, 6. 

Section 5 of the Limitation Act, applies to a suit 
brought under S. 77 of the Registration Act, to 
compel registration of a document. 1905 A VV N 175: 
2 A L J 714 : 28 A 48 (49) (DB). 

S. 77 — Suit to set aside order of refusal. 

A suit to set aside an order under S. 77 must be 
instituted within 30 days from the making of it : the 
making of the order means not merely recording it 
in writing but communicating it to the party con- 
cerned so as to bind him by it. (1903) 5 Bom L R 
622 (624) : 28 Bom 8 (DB). 

7. Notice under Section 80, Civil Procedure Code. 

S. 77 — Limitation for suit for compulsory regis- 
tration — Notice under S. 80, Civil P. C., if neces- 
sary. 

Registration Act being a special law, its provisions 
are not affected by Civil P. C., under S. 4 (D, Civil 
P. C., Hence, in a suit for compulsory registration, 
the period of limitation is governed by S. 77, even 
when the suit is against the Registrar, and two months’ 
notice under S. 80, Civil P. C. is not necessary. AIR 
(Vol 27) 1940 All 108 : 1939 ALJ 1151 : 1939 AWR 
878 : 186 Ind Cas 505 (DB). 

8. “Within thirty days after the passing of such 

decree.” 

Ss. 77 (1) and 75 (2) — Right of suit — Scope of 

Document not re-presented within 30 days of dec- 
ree Power of Sub-Registrar to refuse to register. 

Under S. 77 (l), Registration Act, the right which 
can he claimed by a person aggrieved by the refusal 
of the Sub-Registrar to register a document is a limi- 
ted one, and that right is to obtain an order in the 
nature of a mandamus from the Court that the docu- 
ment be registered if it be “duly prescribed” within 
30 days of the passing of the decree. If the document 
is presented within 30 days, the Sub-Registrar can 
be compelled to register it under S. 75 (2) of the Act. 


But if the party omits to re-present the document 
for registration within 30 days, whether or not the 
Sub- Registrar may be able to register it waiving this 
condition, the Sub-Registrar cannot be compelled to 
register it, and would be within his powers to re- 
fuse to register it. AIR (Vol 37) 1950 Nag 165 : 1950 
NLJ 266 : 1LR (1950) Nag 605. 


Ss. 77, 73— ‘Decree* meaning of — Presentation 

for registration within thirty days of date of appel- 
late decree —Sufficiency of. 

The word ‘decree’ as used in S. 77 means a final 
decree ; and if an appeal is filed from a decree, the 
document may be presented for registration within 
thirty days of the date of the decree of the Appellate 
Court. If the decree of the lower Court is affirmed by 
the High Court that decree will merge in the decree 
of t he High Court and it will be open to the High 
Court to pass the very order which the lower Appel- 
late Court was competent to pass and to direct that 
the document be registered within thirty days from 
the date of the decree passed by the High Court. 
Where the delay in the registration of the document 
was due mainly to the mistaken notion of the lower 
Court that the plaintiff could not ask the document 
to be returned to him to be presented for registration 
before the expiry of thirty days, the plaintiff should 
not be deprived of the benefit of the decree passed in 
his favour in consequence of this mistaken view. 
AIR (Vol 22) 1935 Pat 497 : 16 PLT 706 : 1 B R 879: 
158 Ind Cas 395. 


S. 77 — Registration in contravention of S. 77 — 

Validity. 

It is arguableithat though the document has been re- 
gistered, yet as the registration was effected in contra- 
vention of the express provision of S. 77, that regis- 
tration is invalid and the document must be registe- 
red again. AIR (Vol 22) 1935 Pat 497 : 16 PLT 706 : 
1 BR 879 : 158 Ind Cas 395. 

S. 77 — Ex parte decree — Setting as ? de of dec- 
ree — Registration, whether becomes invalid — Regis- 
tration, if necessary. 

Where an cx parte decree passed in a suit under 
S. 77 for the compulsory registration of a document 
is set aside, the registration effected under the decree 
stands cancelled automatically and if the document 
is not re-presented for registration within the pres- 
cribed time after the passing of the revised decree, 
the document must be deemed to be unregistered 
and remains inoperative. 

There is no duty on the part of the defendants in 
a case of this nature to get the registration cancelled 
on the setting aside of the ex parte decree and no 
question of estoppel, therefore, arises against them. 
AIR (Vol 20) 1933 Pesh 24 : 141 Ind Cas 334 (DB). 


S. 77 — Appeal —Appellate Court can direct stay 

’ registration ordered by decree in suit under the 
:ction. 

Section 77 of the Registration Act does not prevent 
Civil Court having power to hear an appeal against 
decree obtained by the plaintiff in suit under the 
:ction, directing the Registrar to register a particu- 
ir document within thirty days from the passing ot 
ich decree, from staying the execution of the decree 
ider the C. P. Code. In such a case on the ultimate 
lilure of the appeal, the document can be presented 
>r registration within thirty days from the disposa 
' the appeal. AIR (Vol 12) 1925 Mad 401 : 47 MLJ 
" : 20 MLW 966 : 85 Ind Cas 192. 

S. 77— Decree for registration — Document must 


—a. l i — uecree lor reKisuauui* — r, air 

presented within 30 days of date of decree. Am 
ol 9) 1922 Pat 408: 1 Pat 146: 69-Ind Cas 193 (DB/. 

— S. 77—30 days, how reckoned. . 

The 30 days mentioned in S. 77 of the Act »s 
skoned only from the time the judgment is ; drawn 
and sigued by the Judge and not from the time 
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the judgment is pronounced. AIK (Vol 2' 1915 Mad 
885 : 38 Mad 291 : 14 ML T 160 : 20 lad Cas 914. 

S. 77— Thirty days —Decree not providing time 

— Presentation for registration within 30 days of 
appellate decree confirming the original decree — 
Decree, form of. 

There is no positive enactment in the section that 
the document must be presented for registration 
within thirty days after the passing of the decree. 
The decree, no doubt, ought to provide that the 
document should be only presented tor registration 
within thiry days after the passing of the decree. But 
where the decree was silent as to the period within 
which the document should be presented for registra- 
tion, and there was an appeal which was infructuous 
and the document was presented after 30 days ol the 
original decree, but within 30 days tiom the appel- 
late decree : Held that the registration was not bad. 
(1906) 33 C 1020 (102L. 1022) (DB). 


9. Appeal from decree. 

S. 77— Suit for compulsory registration — Trial 

Court decreeing suit— Appellate Court, in effect Jmd- 
ing agreement valid but refusing registration— Order 

for return of consideration : 

Held, that by ordering the return of the considera- 
tion money, the lower Appellate Court had not set 
aside the- finding of the trial Court that the agree- 
ment was valid. If the plaintiff was entitled to the 
return of his money, the decision was merely a deci- 
sion on a question of law, whether the Judge had 
exercised what he considered to be his discretion in 
favour or against the plaintiff as the case might be 
under S. 77 and the High Court, in second appeal, 
could set aside that order. (1936) 164 Ind Cas 31o : - 
B R 736 (2). 

10. Scope of inquiry in suit. 

Ss. 77 and 35— Admission of execution — Esseii- 

tials. A 1 R 1949 Mad 775, Dissented from. See A I H 
(Vol 37) 1950 Mad 239 : (1949) 2 M LJ 684 (DB). 

S. 77— Burden of proof — Suit to have document 

registered — Onus of proof — Shifting of. . . 

In a suit under S. 77, Registration Act, the initial 
onus is on the person who alleges that the document 
in question was executed by the persons whose 
names appear thereon as executants. Where, how- 
ever. these persons only admit their endorsements 
and allege that they made the endorsements on 
blank paper, the onus is easily shifted. AIR (' ol si) 
1950 Pat 370 (DB). 

S. 77— In a suit under S. 77, Registration Act, 

the Court has to find whether the document is exe- 
cuted by the person by w hom it is alleged to be exe- 
cuted and not whether it is a valid document. Whe- 
ther the money consideration stated in the document 
was paid or not and whether the document isle©ai y 
operative or not are immaterial so far . a . s D ,7,“® 
execution of the document is concerned. AIR (V oi •-><) 
1950 Pat 370 (DB). 

S. 77 Suit under — Scope of the powers of Court 


m 


Section 77 of the Registration Act, provides a sta- 
tutory right of suit of a very limited character. In 
such a suit the Civil Court has got to do only what 
the registering officer should and could have done 
under the powers conferred on him by the Registra- 
tion Act. The Court should be guided by the same 
considerations which guide the Registrar in regis- 
tering or refusing to register a document presented to 
him. In a suit under S. 77 the Court is concerned 
with two questions; (a) whether the document has 
been executed, that is to say, whether the document 
bears the genuine signature of the executant or his 
thumb impression if he is unable to sign his name, 
and (b) whether the requirements of the law for 
registering documents have been complied with. It 
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these points are decided in favour of the plaintiff, 
then the registration ought to be directed. The Court 
cannot, in such a suit, go into a defence as to whe- 
ther the document was obtained by fraud or misre- 
presentation or even a defence that the mind of the 
executant did not accompany his signature. AIR (Vol 
36) 1949 Mad 775 : 1949 M VV N 289 : 62 M L W 
282 : (1949) 1 M L J 479. 

[But see AIR (Vol 37) 1950 Mad 239 : 62 M L W 
843 : 1949 M W N 757 : (1949) 2 M L J 6S4 (DB). 
where AIR (Vol 36) 1949 Mad 775 : (1949) 1 M L J 
479, is dissented from.) 


S. 77 — Office “in which the document is sought 

to be registered” — Interpretation — Jurisdiction oi 
Court to entertain suit. 

The office ‘‘in which the document is sought to be 
registered 7 as contemplated by S. 77 of the Regis- 
tration Act is the office where the document was pre- 
sented for registration. It is in that office that the 
document must be sought to be registered in the suit 
as well and the suit can be brought only in the Court 
within the jurisdiction ol which such office is situa- 
ted. AIR (Vol 35) 1948 Cal 53 : 1LR (1948) 1 Cal 365: 
51 C W N 755 : 82 C L J 199 (DB). 

S. 77— Suit under— Duty of Court. 

In a suit under S. 77, all that is required to be 
shown by the plaintiffs is whether the document was 
executed or not, (or also in some cases, whether cer- 
tain requirements of the law as to presentation lor 
registration have been complied with). In such cases, 
the Court is concerned, not with the validity, but 
with the genuineness of the document sought to be 
registered, that is whether the document has been 
executed by the person by whom it is alleged to have 
been executed. AIR (Vol 25) 1938 Rang 1<6 (177) : 
1938 Rang L R 102 : 176 Ind Cas 140. 


S. 77 — Frame of suit. 

It is now well settled that no other claim can be 
coupled with the prayer to enforce registration or a 
document under S. 77. AIR (Vol 20) 1933 Cal 196 : 
56 C L J 413 : 142 Ind Cas 520. 

S. 77— Suit for registration — Proof, if required. 

In a suit for a decree directing registration of cer- 
tain documents, the enquiry in Court is to be direc- 
ted on two points, firstly, whether the document has 
been executed, and secondly, whether certain require- 
ments of the law as to presentation for registration 
in due time to the proper office and in the manner 
generally prescribed had been complied with by the 
person presenting the document for registration. AIR 
/i7~ 1 imiti.13 . An C. I. I 107 : 139 Ind Cas 


234. 


S. 77— Refusal for want of Revenue Officer’s 


sanction. , , , . , . 

A relinquishment by a Hindu widow ol the whole 

estate including sir. inherited from her husband, in 
favour ol his reversionary heirs without reservation 
of the cultivating rights in it, does not require per- 
mission from a Revenue Officer and its registration 
cannot be refused on the ground ol its absence. AIR 
(Vol 14) 1927 Nag 394 : 102 Ind Cas 30. 

S. 77— Insufficient description of property— Re- 

fusal to admit document to registration — Appeal 
under S. 72 and suit under S. 77 lie. 

The expression in S. 72 “refusing to admit a docu- 
ment to registration” includes not only a refusal to 
register but also a refusal to accept a document lor 


registration. 

Where a Sub-Registrar refused under S. 21, Regis- 
tration Act, to accept a document tor registration be- 
cause it did not contain a description of the property 
sufficient to identify the same : 

Held, the order of refusal was appealable under 
S. 72 of the Act and that if the Registrar on appeal 
upheld the order, the party aggrieved would insti- 
tute a suit, in the Civil Court, under S. /7 of Act, for 
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a decree ordering the document to he registered. AIR 
(Vo! 12) 1925 Bom 34 : 49 Bom 40 : 2d Bom L R 934: 
84 Ind Cas 416 (DB). 

S. 77 — -- Questions to be decided in suit — Court 

deals in suit under S. 77, only with genuineness of 
deed. 

In a suit instituted under S. 77 the Court is concer- 
ned not with the validity, hut with the genuineness 
u document sought to he registered, that is whe- 
ther the document had been executed by the person 
by v. horn it is alleged to have been executed; the 
question oi its validity roust be determined in a suit 
properly framed lor that purpose. The Court will not 
consequently, examine such defences as that the do- 
cument was cancelled; or that the document was 
executed by a guardian of a minor in contravention 
or his powers; or that the document is void for want 
of consideration; or that the document was execu- 
ted by the donee of a voidable power of attorney or 
that the document was obtained bv undue influence. 
AIR (Vol II) 1924 Cal 000 : 39 C L J 40 : 79 Ind Cas 
520 (DB). 

S. i , — In a suit under S. 77 the Court is only 
concerned with the genuineness and execution of a 
document. Questions rcl iting to its validity are not 

legitimately within its scope. AIR iVol 11) 1924 Lah 

28 : 5 L L J 2L7 : 74 Ind Cas CSS (DB). 

S. 77 — Court shall decide only tact of execution. 

In a suit to compel registration under the Regis- 
tration Act the Court has simply to determine the 
tact of execution, and if a priina facie case of execu- 
tion is made out and the requirements of the law 
complied with, to order registration of the document. 
It cannot go into other considerations. Where regis- 
tration was refused by the Sub-Registrar on the 
ground of denial of execution under S. 71 of the 
Ref iteration Act. 

Held, the plaintiff was hound under the Registra- 
tion Act to make an application lo the Registrar 
under S. 73 of the /Vet in order to establish his right 
to have the document registered and that such an 
application is necessary prior to a suit being brought 
under S. 77 of the Registration Act. AIR (Vol 11) 1924 
Nag 77 : 7 N L J 4 : 20 N L R 158 : 75 Ind Cas 664. 

S. 77 — Genuineness of the deed only has to he 

considered. AIR (Vol 8) 1921 All 52 : 19 Cri L J 224: 
60 Ind Cas 869. 

S. 77 — In a suit for the registration of the docu- 
ment under S. 77 the Court is not entitled to enquire 
into anything more than whether the ostensible exe- 
cutant signed and delivered to the other party the 
document which he produced for registration and it 
cannot enter into any question regarding its validity. 
AIR tVol 8) 1921 Lah 136 : 2 Lah 202 : 83 P L R 
1921 : 62 Ind Cas 739 (DB). 

S. 77 — Suit — Scope of — Validity of document. 

A suit under S. 77 is limited to two points (1) whe- 
ther the document has been executed and (2) whe- 
ther the requirements ol the law for registration of 
document arc complied with. In such a suit the plain- 
tiff would get a decree if the document was in fact 
executed by the defendant though it was not a bona 
fide document. The Court is not how ever concerned 
with the questions where the document is valid and 
freely executed. AIR (Vol 4) 1917 Cal 3S0 : 35 Ind 
Cas 778. 

S. 77 — Function of Registrar under S. 77 — Suit 

under — Parties. 

A registering officer or Court has nothing to do 
with the legal effect of a document but only has to 
satisfy himself that the document was executed by 
the person by whom it purports to have been actually 
signed. The proper defendant in a suit brought under 
the Registration Act is the person who actually signs 
or marks the document in teken of execution whether 
for himself or on behalf of another, and is the person 
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executing the document under Ss. 32, 34, 35, 58 and 
73 of the Registration Act. A person who executes a 
document in favour of another, compulsorily regis- 
trable, is bound to assist in the registration of it irres- 
pective of its validity. AIR (Vol 2) 1915 Nag 18 : 11 
N L R 177 : 31 Ind Cas 867. 

S. 77 — Suit for — Registration of document — 

Executed under misapprehension. 

A document purporting to be a sale deed of certain 
properties by pardanashm women but which compri- 
sed other properties as well, is not properly, executed, 
so that a suit for registration of the document will 
not lie. AIR (Vol 1) 1914 Cal 602 : 23 Ind Cas 10 
(DB). 

S. 77 — What points to be gone into. 

In a suit under S. 77 the point of execution of a 
document and that of presentation in due time in the 
proper manner and to the proper office, are the only 
two points which can he put in issue; the defendant 
is not allowed to show reasons for his non-liability 
under the document in a suit under S. 77. (1910) 14 
C W N 12 : 5 Ind Cas 20. 

S. 77— Jurisdiction of Courts — Munsif’s Court — 

Will disposing of property of the value of more than 
Rs. 2,500 — Court-fees Act, Sch. If, Art- 17 (6). 

Per Curiam. — A District Munsif has no jurisdiction 
to try a suit under S. 77 to direct registration of a 
will, where ihe will in question disposes of property 
of more than Rs. 2.500 in'value. The suit is not one 
to which S. 7, Cl. 4 (c) ot the Court-fees Act, is appli- 
cable, but is one to which Art. 17 (6) of Sch. II of the 
Court-fees Act, applies, i. e , a suit in which it is not 
possible to estimate at a money value the subject- 
matter in dispute, and which is not otherwise provi- 
ded for by Act. 

Per Subrahmanya Aiyar J. — In the absence of speci- 
fic statutory provision the jurisdiction of Courts with 
reference to the pecuniary value of the subject-mat- 
ter ought, having regard to the general considera- 
tions underlying the constitution of the mofussil 
Courts in this country, to depend upon a basis ascer- 
tainable and determinable by the Court itself when- 
ever that is practicable, and not upon the mere will 
of the plaintiff. (1907) 17 M L J 573 : 3 M L T 73 : 
31 Mad 39 (93) (l-B). 

11. Tampered document. 

S. 77 — Document bearing sure signs of being 

tampered with — Registrar or the Court should only 
consider whether the deed is in the state in which it 
was executed by the parties and should not enter into 
an enquiry as to the probabilities of its provisions. 
AIR (Vol 11) 1924 Mad 8 10 : 47 Mad 833: 20 M L W 
977 : 47 MLJ 271 : 82 Ind Cas 483 (FB). 

12. Suit independently of this section. 

Ss. 77, 49, proviso— Registrar refusing to regis- 
ter sale-deed — Aggrieved party cun bring suit under 
S. 77 or he may sue tor specific performance of con- 
tract of sale — Unregistered sale-deed is admissible 
as evidence of contract of sale in such suit. 

Where the Registrar refuses to register a sale-deed 
it is open to the aggrieved party either to bring a suit 
for mere registration of the sale deed under S. 77 or 
to have recourse to the fuller and more comprehen- 
sive remedy provided by a suit for specific perfor- 
mance of the contract of sale. The suit for specific per- 
formance of the contract of sale is not barred merely 
because the aggrieved party does not choose to bring 
a suit under S. 77 within the prescribed time : 

In the suit for specific performance of the contract 

of sale the unregistered sale-deed is admissible under 
the proviso to S. 49 .as evidence of the contract oi 
sale. AIR (Vol 33) 1946 Pat 62 : 24 Pat 32o (DB). 

S. 77 — Scope. c 

Court can receive and adjudicate upon suits tor spe- 
cific performance of unperformed unregistered con- 
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tracts. The exact conditions under which a plaint if! 
will be allowed to sue depend, rather upon the cir- 
cumstances than upon a strict interpretation ol S. <7. 
AIR (Vol 22' 1935 Pesh 12. 

— S. 77— Scope. iii 

Deed of exchange not registered due to the laches 

of defendant — Procedure under S. 77 not followed by 
the plaintiff : , , , 

Held, that the suit for compulsory registration could 
not lie but ns the equities were in favour ol the P ,au [- 
tiff, a suit for specific performance could lie. A i n 

(Vol 22> 1935 Pesh 12. 

S. 77— Refusal to register document — Infructu- 

ous suit under S. 77 _ Fresh suit for specific perfor- 
mance and possession. f 

In the case of an agreement for transfer of i nrno- 

vable property, a suit under S. 77 is not the exc \ 
relief open to the purchaser and the mere failure of a 
suit under S. 77 or its infructuous termination cam ot 
operate as a bar to a suit for the specihc peHormance 
of the contract by executing a new and a fresh docu- 
ment and for recovery of actual possession. 

The relief of specific performance is discretionary 
but the ordinary presumption is that a contract tor- 
transfer of immovable property cannot be P . 

ed for by damages. A 1 R (Vol 19) 193 f i All 9b :.U3l 
ALJ 1092 : 54 A 68 : 136 Ind Cas 561 (DB). 

S 77 Refusal on executant’s objection. 

Sale-deed refused to be reg^cicij , c 77 

S-Safeas 

-1 Decree for specific performance — S. 77 
doesPnot Tff^Tquitabl jurisdictionofCourts to 
decree specific performance of contracts to . sel . 

not’ lie, the Registration Act bJ? ° the Civil 

Courtetopass adecreffo? specific performance by the 
execution and registration i of a fres docume^ ^iere 

AIR V e oTl3U926 Pat 89 : P 7 PLT 730 : 1926 
PHCC 11 : 95 Ind Cas 187. 

S. 82. 

1. Offence. 

2. Proof of offence. 

3. Specification of offence. 

4. Seutence. 

6 . Jurisdiction of Registration Authority. 

7. Denial of execution. 

8 . Limitation. 

9. Soope. 

1. Offence. 

. *%8£&B:r2*SBSL 

10 4 CLT 37 : 207 Ind Cas 552 (DB). 
c «2 False thumb impression. 

fo™ 

that ot anotner i Registration Department, m 

CaS ,. 82 — Identification — Witness to have direct 


knowledge Dishonest intention not necessary for 

Conviction. , 

The identifying witness must he in a position to 

depose without the possibility of error to tne identity 
of the person, he is identifying. Merely stating that 
he knows that a person is so and so, because he has 
been told he is so and so bv some other person and 
with no knowledge of the facts would make the iden- 
tifying liable to the penalties of S. 82 ol the lh gis- 
tration Act. Fraudulent or dishonest intentions are 
not essential for offences under S. 82. A 1 H (\ ol J) 
1922 Nag 86 : 23 Cr L j 303 : 63 Ind Cas o27. 

S. 82 (c) False personation— Interpretation. 

To complete the offence of false personation under 
S. 82 (c) fraudulent intent is not necessary; hence 
where a person at the instance of another goes to the 
Registrar and demands the return of a document 
which had been presented for registration represent- 
in'* that he is that other person, he commits the 
offence of false personation within the meaning ot 
S. 82 (c). (1903) 5 Bom L R 138 (139). 

S. 82 Forgery — Using as genuine forged docu- 


It was alleged by the prosecution that the accused 
had forged the registration, endorsement and stamp 
on the back of a kabala by which he had sold certain 
lands to D, and that he had produced before a Sub- 
Re gist rar a forged mortgage deed, whereby he pur- 
ported to mortgage to D the identical lands sold 

under the kabala. 

The accused was charged and tried in one trial on 
charges under Ss. 467 and 468, Penal Code in res- 
pect of forgery of the kabala and under S. 82, Regis- 
tration Act and Ss. 467 and 471 Pena Code, with 
reference to attempt to cheat the Loan Oluce . 

Held that forgery of kabala and the presentation of 
the forged document did not form part of same tran- 
saction and that there w t n i s i °i nd c r ( Re t r order- 
ed.) (1903) 30 C 822 (829, 830) : 7 C W N 639. 

2. Proof of offence 

S, 82 (c). In order to establish an offence under 

S 82 (c) it is not enough to prove merely the assump- 
tion** of ’a fictitious name. If is essential to prove 
further that the assumed name was used as a means 
nf f dselv representing another individual. AIK (vol 

22) 1935 M$ 913 : 1935 MWN 1102 . 42 L W 002 : 
159 Ind Cas 155 (1). 

3. Specification of offence. 

S- 82 — Abetment— Omission in charge— Effect. 

Where it is proved that the accused abetted another 
person to personate him as a third party, in order to 
get a document registered, and rendered hnnselt 
liable for punishment under S. 82 (d), but the charge 
did not specify the offence of abetment. 

Held, that as the shortcomings of the charge 
neither misled the accused in any way nor Occasioned 
a failure of justice the non-specification of tjie office 
of abetment was not material. A 1 R (V ol ~0) 1933 
Cal 481 : 34 Cr L J 525 : 143 Ind Cas 15 (DB). 

_ S. 82 — Forgery — Using as genuine forged 

^iTwas'alleged bv the prosecution that the accused 
had forged the registration, endorsement and stamp 
on the back of Kabala by which he had sold certain 
lands to D, and that he had produced before a bub- 
Registrar a forged mortgage-deed wheieby he pur- 
ported to mortgage to D the identical lands sold 

under the Kabala. . . . . . . „ 

The accused was charged and tried in one trial on 

charges under Ss- 467 and 468, Penal Code in respect 

of forgery of the Kabala and under S. 82, Registration 

Act and Ss. 467 and 471, Penal Code with reference 

to attempt to cheat the Loan Office, 

Held .that forgery of Kabala and the presentation 

of the forged document did not form part ot the same 
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transaction and that there was misjoinder. (Retrial 
ordered). (1903) 30 Cal 822 (829, 830) : 7 C W N 639. 

4. Sentence. 

S. 82 — Enquiry under S. 35 (2) — Person telling 

lie not to benefit himself or cheat any one but to save 
his sisters (Muhammadan ladies not accustomed to 
go to office) from the trouble of turning up befoie the 
Registrar. 

Held, that though it was an offence under S. 82, 
yet it was not a seiious one. [Conviction upheld and 
accused sentenced to imprisonment for period already 
undergone]. A I K (Vol 23) 1936 Cal 418 : 37 Cr L J 
1151 : 40 C W N 1059 : 165 Ind Cas 415 (DB). 

5. Sanction. 

S. 82 — Permission under S. 83 is not necessary for 

the institution of a prosecution by a private person 
for an offence under S. 82. A I R (Vol 30) 1943 Pat 
227 : 22 Pat 95 : 44 Cr L J 652 : 9 B R 434 : 10 CLT 
37 : 207 Ind Cas 552 (Db). 

S. 82 — No sanction is required for a prosecution 

under S. 82. AIR (Vol 11) 1924 Rang 213 : 76 Ind Cas 
431 : 1 Rang 299 : 25 Cr L J 191. 

S. 82 — No prosecution for any offence specified 

in S. 82 can be commenced without the sanction of 
one or other of the Officers referred to in S. 83. AIR 
(Vol 8) 1921 All 205 : 64 Ind Cas 142 : 19 A L J 813 : 
22 Cr L J 750. 

Ss. 82, 83 — S. 83 of the Act lays down that a pro- 
secution for any offence under the Act coming to the 
knowledge of the Registering Officer in the official 
capacity may he commenced by or with the permis- 
sion of certain Registration Officers specified in the 
section. The word “Sanction” is not used at all. All 
that is required before a prosecution under the Re- 
gistration Act can be commenced is (hat permission 
should be given by a Registration Officer mentioned 
in S. 83 of the Act. AIR (Vol 4) 1917 All 410 : 39 All 
293 : 15 A L J 136 : 18 Cr L J 546 : 39 Ind Cas 690. 

Ss. 82 and 83 — Sanction — Jurisdiction. 

No proescution of an offence under S. 82 can be 
initiated without the permission of some Registering 
authority mentioned in S. 83. AIR (Vol 3) 1916 All 
64 : 38 All 354 : 14 A L J 412 : 17 Cr L J 465 : 36 
Ind Cas 145. 

6. Jurisdiction of Registration Authority. 

S. 82 — Falsity of recitals. 

Sub-Registrar cannot enquire into truth or falsity 
of recitals, as false recital is no offence. 

The proceeding or enquiry in S. 82 (a) must he a 
proceeding or enquiry as prescribed by the Act. AIR 
(Vol 11) 1924 Pat 754 : 5 P L T 372 : 1924 PHCC 
199 : 2 Pat L R Cr 162 : 25 Cr L J 636 : 81 Ind 
Cas 124. 

. S. 82 — High Court cannot interfere with Regis- 

trar’s order. 

The District Registrar examined witnesses and 
made a full inquiry and then proceeded to enquire 
into the whole case ; and he came to a finding that 
the documents in question ought to be cancelled and 
that they could not be registered. He, therefore, 
upset the order of the Special Sub-Registrar directing 
registration and at the same time refused to sanction 
the prosecution for falsely denying execution, under 
Section 82 of the Registration Act. 

Held, District Registrar has given good reasons in 
that judgment and until that judgment is upset by a 
proper authority, either by the board ol Revenue or 
by a decree of a Civil Court, that judgment is a good 
judgment. That being so, and the High Court being 
unable to go into the reasons for which that finding 
was come to, High Court cannot interfere with that 
part of the order which refused to accord sanction. 
The District Registrar acts as a Revenue Court, and 
there can be no doubt that High Court has no juris- 


diction to interfere with orders passed by the Revenue 
authorities in their Revenue administration or by the 
Revenue Courts. The order passed by the District 
Registrar mav have been without jurisdiction but the 
remedy fur the petitioner was either to approach the 
Board of Revenue to get the order set aside as being 
without jurisdiction, or, if necessary to file a suit in 
the Civil Court. A I R (Vol 10) 1923 Pat 155 : 23 Cr 
L J 415 : 67 Ind Cas 511. 


7. Denial of execution. 

— — S. 82 — Denial of execution —Sanction — Prosecu- 
tion— Suit to declare forgery — Stay of prosecution. 

A prosecution for falsely denying execution of a 
document sanctioned by the Registrar and com- 
menced before a Magistrate should be stayed pend- 
ing a suit by the accused to declare the document a 
forgery. (1900) 5CWN 44 (45) (DB). 

8. Limitation. 

S. 82 — Prosecution under — Time for ordering 

prosecution — Denial of document — Refusal to regis- 
ter — Appeal from the refusal — Limitation. 


On the petitioner denying the execution of a docu- 
ment in favour of A before the Sub-Registrar that 
officer refused to register the document. Thereupon 
A lodged a complaint against the petitioner for cheat- 
ing under S. 417, I.P.C., which was dismissed under 
Ss. 203 and 205, Criminal P. C., on the 26th March 
1906. On the 27th April 1906, A appealed to the 
special Registrar who rejected the appeal for not 
having been preferred within 30 days from the Sub- 
Registrar’s refusal to register, but at the same time 
submitted a report to the District Registrar which 
ultimately led to an enquiry with result that a pro- 
ceeding was drawn up against the petitioner under 
S. 82 of the Registration Act. 

Held, — that under the circumstances the petitioner 
shall not be prosecuted under S. 82 of the Registra- 
tion Act. That the presentation of an appeal to the 
Special Registrar after the time limited therefor 
against the refusal of the Sub-Registrar to register a 
document on denial of execution, does not give any 
locus standi for the institution of a proceeding for 
enquiry as to the execution of the document. (1906) 
12 C W N 47 (49) (DB). 


9. Scope. 

S. 82 — Illegal prosecution— Order for prosecu- 
tion under Ss. 82 and 471, I. P. C. — Former found 
illegal under S. 74 — Order under S. 471, I. P. C. 
remains. 


Where a person is ordered to be prosecuted under 
S. 82, Registration Act and S. 471, I. P. C., and the 
prosecution under S. 82 is illegal, having regard to 
the provisions of S. 74, Registration Act, the illegality 
or irregularity in no way affects the validity of the 
order of prosecution under S. 471, I. P. C. and if the 
prosecution under S. 82 is set aside the part of the 
order under S. 471 remains. For Penal Code has no 
relation to Registration Act and is governed by prin- 
ciples entirely different from those governing prose- 
cution under S. 82. AIR (Vol 16) 1929 Pat 5u0 : 119 
Ind Cas 888 : 10 P L T 889 : 30 Cr. L J 1101 : 1929 
Cr C 252. 


S. 82 — Stay of criminal trial — When High Court 

an interfere. 

There is no invariable rule as regards the staying 
* criminal proceedings (under S. 82, Registration 
.ct) pending the issue in a civil suit. This is a matter 
Dr the discretion of the trial Court and in Criminal 
evision. High Court cannot interfere with the order 
nless the Court has in exercise of its jurisdiction 
cted in a manner which is unjudicial. A 1 R (Vol 10 ) 
929 Pat 500 : 119 Ind Cas 888 : 10PLT 889 : SO 
IrLJ 1101 : 1929 Cr C 252. 
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S. 82-Fresh tiial — Acquittal under Ss. 419 and 

114, Penal Code — Subsequent trial under S. 82 (c), 
Registration Act, is not barred. 

Where a person executed a mortgage anu register- 
ed it and was subsequently tried and acquitted under 

Ss. 419 and 114, Penal Code. Q _ . . 

Held, that his subsequent trial under 5. 6- ic). 
Registration Act, was not barred as he committed 
two entirely distinct offences; one was cheating by 
personation when he executed the deed ol mortgage; 
and the other an offence under the Registration Act) 
when he represented himself at the registration othce 
to be another, and that the offence ot personation at 
the registration office was a totally different nne 
subsequent one to the offence of cheating. A 1 ( 

14) 1927 Rang 303 : 105 Ind Cas 236 : 6 Bur L J -01 : 

28 Cr L J 908. 

S. 82— S. 83 does not bar a prosecution by a pri- 
vate person for an offence under S. 82. AIR ' ' J 
1921 Mad 140: 62 Ind Cas 582 : 13 M L 195: 19-1 
M W N 144 : 22 Cr L J 560 : 40 M L J 211 (DB). 

•S. S3. 

— S. 83 — Scope and applicability. . 

Section 83 is not a prohibitory but an enabling 
section. The section does not inhibit a prosecution jy 
a private person but enables a prosecution to be com- 
menced by or with the permission of the authon i 
specified therein where an offence comes to 
knowledge of a registering officer in his official capa- 
city. The section has no application whatever to 
cases in which offences are committed under the Act 
but do not come to the knowledge of the registering 

officer. AIR (Vol 32) 1945 Nag 200 : 1945 N L J -31. 
ILR (1945) Nag 542. 

S. 83— Applicability. 

Section 83 deals only with a prosecution or an X 
offence under the Act “coming to the knowledge ot 
a Registering Officer in his official capacity- But the 
section has no application whatever to cases in whici 
offences are committed under the Act, bu 
offences do not come to the knowledge of the Hegi _ 
tering Officer: A I R (Vol 24) 1937 Bom 191 ; b9 Bom 
L R 85 : ILR (1937) Bom 859 • 38 Cr L ] 1 14 : 16J 

Ind Cas 41 (DB). 

S. 83— Offences coming to knowledge of Regis- 
tering Officer in official capacity - His sanction for 

prosecution, if necessary. ... 

Section 83 is not prohibitory either in terms or in 
intention. On the contrary, it is an enabling section 
and provides that a prosecution for any offence which 
comes to the knowledge of a Registering Officer in 
his official capacity may be commenced by or with 
the permission of specified Registration Officers. Con- 
sequently, sanction of Registration Officer may or may 
not be obtained for prosecution for offences coming 
to his knowledge in his official capacity. AIR ffol 
24) 1937 Bom 191 : 39 Bom L R So: ILR (193.) Bom 
359 : 38 Cr L J 714 : 169 Ind Cas 41 (DB). 

Ss. 83, 81 and 82 — Prosecution under S. 83— 

Previous sanction of Registration 
Necessity of- Offences under Ss. 81 and 82— {Nature 

0f ‘lt is absolutely essential that permission of the 
Registration Authorities should be obUmed before 

the prosecution of a person under S. 
under S 83 without such previous sanction is illegal. 
When it has not been obtained, subsequent sanction 
will no cure the want of it. Similarly, neither S. 532 
nor S 537 Criminal P. C , will cure the defect of 

want of such permission. e c and 82 are 

The offences contemplated in Ss. .81 .and \ HZ a e 

principally offences committed against 
ing Authorities, though, of course } 1 
persons may also be injured thereby. nrov isions 
a person wishing to take advantage o P, ^ ^ 
oft Ss. 81 and 82 should follow the procedure la 
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down -n the Act. A 1 R (Vol 21) 1934 AU 963 : 36 Cr 
L j 137 : 1934 A L J 965 : 4 A W R o24: 5/ All 41- : 
152 li.d Cas 667 (FB). 

S. 53 -Interpretation. 

“May” in S. 83 should be read as must be - l ro- 

secution under 8. 83 cannot be commenced by 
person without permission, under S. 83. 

(FB) ; 40 Mad 8S0 ; A 1 R 1921 Mad 140 ; A 11 19-4 
Pat 754 ; A 1 R 1925 Nag 344, Diss. from. A I R (V ol 
14) 1927 Rang 61 : 99 Ind Cas 401 : 4 Rang 43 i : 5 
Bur L J 156 : 28 Cr L J 145 (DB). 

S. 83 — Sanction. _ . . 

Permission under S. 83 of the Registration Act is 
not a preliminary requisite for the institution by a 
private person ol proceedings for an offeree under 
S. 82 of the Act. 10 Cal 604 and 37 All 10*. Diss. 

A 1 R (Vol 12) 1925 Nag 344 : 87 Ind Cas 913 : 26 Cr 

L J 1025 : 21 N L R 107. 

S. 83 — For instituting a complaint under S. 82 

no permission is necessary under S. 83. 38 A113 o 4 not 
Foil.; A 1 R (Vol 11) 1924 Pat 754 : 81 1 ml Cas -4 : 

5 p L T 372 : 1924 IMICC 199 : 2 Fat L R Cr 162 : 

25 Cr L J 636. 

S. S3— Sanction— Necessity of. 

For the institution of proceedings by a private per- 
son for offences under the Act the permission ol the 
officers specified in S. 83 is not a preliminary riqui 
site. 1 he words ‘may be commenced’ in the section 
do not exclude complaints by private persons. A l tv 

(Vol 5) 19L8 Mad 439 : 40 Mad 880 : 2 L M L T 118 : 

5 L W 414 : 18 Cr L J 416 : 38 Ind Cas 9,6 (DB). 

S. 87. 

1. Scope and applicability. 

2. Defect of procedure 

See also N. 1- 

3. Defect of jurisdiction. 

4. Irregularity regarding stamps. 

1. Scope and applicability. 

S. 87— The operation ot S. 87 does not extend to 

those cases in which an application for registration is- 
made out of time. AIR (Vol 26) 1939 Pat 9b : 5 B R 
110 : 179 Ind Cas 505 (DB). 

S. S7— Defect curable. 

Registration, to he effective, must be in accordance 
with the provisions o[ the Registration Act, and it 
it is not, and if the delect is not curable as a detect 
of procedure under S. 87, then S. 49 applies and the 
document cannot be used for any of lhe P ur P® s ^ 
specified therein. Section 87 deals with delects ot 
procedure and if the defect is one of jurisdiction as 
opposed to one of procedure, then 't is '' ot cura i‘ le ; 
AIR (Vol 25) 1938 Nag 550 : l L R (1940) Nag < 4 : 
1938 NLJ 403 : 181 Ind Cas 24 (DB). 

S 87— Unless there is anything contrary on the 

record, the presumption is that an official has been 
duly appointed by the Registrar. Even if all the 
necessary qualifications to gtve power to the Registrar 
were not fulfilled, still S. 87 would cover any l defect 
in such appointment. AIR (\ ol 2-) 1335 Lan wl 

87 The section does not apply when the pre- 

seiTtat ion is out of time. AIR (Vol 20) 1933 Rang 5 . 
11 Rang 15 : 14 L Ind Cas 705. f 

S 87— Section 87 does not apply where the tacts 
of the case do not show a mere defect in procedure 
but disclose a want of jurisdiction in the Registering. 

° Where a power-of-attorney executed on9thFel.ru- 
ary 1910, authorised the agent to present for reg s- 
tration a' mortgage- deed which hacf beer . executed on 
8 February 1910, and the words 8th February , 1 JU , 
in the power-of-attorney were altered to 4th Oclo 
her 1910” and a mortgage-deed executed 
October 1910, was presented for registration by the 
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agent under the same power-of-attornev and the deed 
was registered hv the Registering Officer : 

Held, that as the deed was not registered in accor- 
dance with law, it was not a registered document 
and no mortgage was effected thereby. 

Held, further, that S. 87 had no application to the 
case as there was a want of jurisdiction in the Regis- 
tering Officer. AIR (Vol IS) 1931 P C 52 : 35 C W N 
354 : 53 C L J 198 : 60 M L J 441: 19 >1 M W N 241 : 
8 O W \ 7 548 : 33 L W 596 : 33 Rom L R 434 : 1931 
A L J 489 : 12 P L T 543 : 10 Pat 48 1 : 58 I A 58 : 
131 1 nd Cas 321. 

• S. ST — Fraud on Registrar — Effect of. 

Frau ! on the Registrar effecting registration of a 
document is equivalent to non-registration. A 1 R 
(Vol 6) 1919 Oudh 418 : 21 O C 341 : 50 Ind Cas 220. 

S. 87 — It is questionable whether S. 87 of the 

Regn. Act can be extended to cure the short-coming 
of persons who apply to have documents regis- 
tered. (1909) 13 C W N 722 : 4 Ind Cas 69 (DB). 

2. Defect of Procedure. 

See also N. 1. 

Ss. 87 and 32 — Deficiency in competency of per- 
son presenting document for registration. 

The presentation of a document by a person legally 
competent to do so is the indispensable foundation 
of the authority of the registering officer to register 
the deed, and deficiency in that regard is not a mere 
defect of procedure curable under 5. 87 of the Regis- 
tration Act. ILR (1948) 1 Cal 13: 51 C W N 675 (DR). 

S. 87 — Charge entered into wrong hook by mis- 
take* of the Registration Department — Subsequent 
mortgage — No application by mortgagee for en- 
cumbrance certificate — Suit to enforce charge — 
Mortgagee if can plead want of notice of charge — 
Validity of charge if affected. 

A stakeholder of a kurivari entered into an agree- 
ment with the subscribers and created a charge over 
certain of his properties as security for the benefit of 
the subscribers. This charge was entered into Book 
No. IV instead of Book No. 1 by a mistake of the 
Registration Department. The same property was 
later mortgaged to a third party who did not take 
care to apply for an encumbrance certificate prior to 
taking the mortgage. After thirteen instalments had 
been paid and three remained unpaid, the stake- 
holder being dead, a new arrangement was entered 
into with his son, but there was nothing to show that 
the subscribers intended to abandon the charge 
created iu their favour. In a suit by some of the 
subscribers, to recover the money paid by them it 
was contended by the mortgagee’s representative 
that as he had no notice of the charge it was not 
binding on him and that the old agreement regard- 
ing the charge had been terminated by the new 
agreement. 

Held, (l) that the mistake of the registering officer 
could not render the registration invalid and the 
transaction would be binding provided it did not 
injure innocent third parties. But the subsequent 
mortgagee by his failure to apply for an encumbrance 
certificate must be deemed to have had notice of the 
charge and hence the charge was binding on the 
parties. (2) In the circumstances, the security created 
tor the benefit of the subscribers was not abandoned 
by them under the new agreement aud they were 
entitled to the benefit of the charge created under 
the old agreement. AIR (Vol 34) 1947 Mad 175 : 
1946 M W N 751: 59 L W 661: (1946) 2 M L J 355. 
S. 87 — Improper registration — Remedy. 

Where a Sub-Registrar of a sub district having no 
jurisdiction to accept for registration a document has 
wrongly accepted and duly registered it. the District 
Registrar having control over such Sub- Registrar aud 
the Sub-Registrar by whom the document ought to 
have been registered, can remedy the wrong and 


register the document. If, instead of registering it 
himself, he directs the latter Sub- Registrar to register 
it, it is mere irregularity curable bv S. 87. AIR 
(Vol 27) 1940 Nag 13 : 1939 NLJ 520 : I L R (1940) 
Nag 74 : 187 Ind Cas 295 (DB). 

- S. 87 — M making gift in favour of S and present- 
ing deed for registration but withdrawing it — On his 
death within seven days, S presenting deed for 
registration — Sub- Registrar refusing registration — 
Registrar, on appeal, remanding case — Notices sent 
to heirs of M who appearing and objecting on ground 
that they were not impleaded within four months of 
execution of deed : 

Held, that the failure to get the representatives of 
the deceased executant impleaded within fourmonths 
from tlie date of execution was a mistake of proce- 
dure on the part of the Sub-Registrar arid no respon- 
sibility lay on S in this respect; S 87, therefore, 
applied and the action of the Sub-Registrar in regis- 
tering the document could not be deemed invalid 
when the only objection was that there was a defect 
in procedure. 

Held, also that the Courts below were justified in 
holding that failure to raise the point of non-eXeou- 
tion amounted to a recognition on the part of the 
heirs of M that they had no grounds to denv execu- 
tion. AIR (Vol 27) 1940 Oudh 318 : 1940 A \V R 264: 
1940 O W N GOO : 188 Ind Cas 666 (DB). 


S. ST — Entry in wrong register — Validity. 

The bona fide error of the registering officer in 
entering the document in Book 4 instead of Book 1. 
would not affect the validity of the registration of 
the document. AIR iVol 22) 1935 P C 1G5 • 1 B R 
822 : 1935 O W N 952 : 39 C W N 1191 : 1935 A L J 
1005 : 42 L W 474 : 1935 A W R 1177 : 69 M L J 
503 : 1935 M W N 1145 : 37 Bom L R 833: 16 P L T 
739 : 62 l A 265 : 63 Cal 1 : 157 Ind Cas 419. 

■ - — S. 87 — Applicability. 

In seeking to apply S. 87, it is important to distin- 
guish between defects in the procedure of the Regis- 
trar and lack of jurisdiction. Where the Registrar has 
no jurisdiction to register, as where a person not 
entitled to do so presents for registration, or where 
there is lack of territorial jurisdiction or where the 
presentation is out of time, the section is imperative. 
On the other hand, if the Registrar has jurisdiction 
in the exercise of it, the section takes effect. 


Where a deed, after being duly attested, was pre- 
sented for registration to the Sub-Registrar by one of 
the mortgagees and he registered it in the absence of 
the executant : 


Held, that the defect being only one of procedure, 
the registration was not illegal. AIR (Vol 22) 1935 
Lah 416 : 16 Lah 1019 : 38 PLR 35 : 157 Ind Cas 78 
(DB). 

S. 87 — Death of executant — Registration on 

admission by person w ho is not really the legal repre- 
sentative. 


The defect is merely one of procedure falling 
under S. 87 and the document is not invalid. AIR 
(Vol 21) 1934 Mad 425 : 39 LW 715 : 66 MLJ 677 : 
1934 MWN 624 : 149 Ind Cas 1174. 


S. 87 — Where the executant dies before the 

locumeut is registered, it is not incumbent that all 
lis representatives should joiu in presenting the docu- 
nent for registration; and supposing that it is so 
ncumbent, non-joinder of all is a mere defect in 
irocedure curable under S. 87. AIR (Vol 19) 1932 
:al 110 : 58 Cal 876 : 133 Ind Cas 191 (DB). 

S. 87— Registrar registering a document which 


/as registrable by Sub-Registrar — Omission to state 
hat the Registrar was acting under S. 30 : 

Held, that the registration was valid. AIR (Vol 18. 
931 Cal 478 : 58 Cal 133 : 133 Ind Cas 110 (DB). 
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S. 87— Document presented by an unauthorised 

person — Document returned and such person hand- 
ing it over to the executant — Alter b days, the 
trar going to the house of the executant who then 
presenting the document to the Registrar— Kegistra 
reading out the document and registering it am 
entering the particulars : 

Held, that though there was an irregularity . t u as 
cured by S. 87 and the registration wa^ not ima d. 

AIR (Vol 18) 1931 Luh 677 : 3 t»PLRoil . lo- lnd 

Cas 881 (Dll). . . , 

S. 87 -Where a Registering Officer acts with due 

care but takes a mistaken view of the law, c - 
take must be treated as a defect in bis proccdurc. to 

which the provisions of S. b< °* u6 . 134 

apply. AIR vVol IS) 1931 Nag lo9 : 2. NLR 116 . lo4 

lnd Cas 286. . , 

S. 87 — Section applies to defects in procedure 

and not to defects in jurisdiction. 

In seeking to apply S. 87 it is important to d'sti - 

guish between defects in the ReaWrar has 

trar and lack of jurisdiction. M here t ^ ot 

no jurisdiction to register, as where a 
entitled to do so presents for Te J? xs ‘ ’ j ere t j ie 

there is lack of territorial jurisdiction or sv here tie 

presentation is out cl time, S. 8/ IS . 1,1 ^ on has 

other hand, if the registrar h s’ sT tVkes efFcc^ 
made a mistake in the exercise ot it, b . 87 takes cue 
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JSS M e • 34 CVVN a : 1929 N1WN 941 
7^Rang 624 f^Bom LR 117 : 120 lnd Cas 64o. 

o o 7 Section 49 (2). Tenancy Act, lays down 

_S. 87 — bection a u officer must sa t»s£y 

the way in which a regisie fe to the 

himself that proper sanction has ucen g 

transfer of the right to occupy sir wo ^ ri | htf 

t?ring a document purporting t ll0thing else. 


in validated t hereby. AIR (Vol 15) 1928 Nag 283 : 111 

tnd Cas 1 ( some executants __ Two of the 

no" admitting execution - Irr.tf.lar.tr 

C ‘wter b e“ly r fheC^ir S m an of the Chittagong Munl- 

Su'£ 1 B^tra“ e b U ! t d Milter* the' 'v'ce-ChaiJman who 

S eib e y d S U 37 of 

as 'the ‘than ' °tte 

C c r„ a n°f£d,.pu,ed thatwhete l^ythe const, tut, O q? ot 

deed of the corporation must, in order to be 
every cleea o . *; PYP cutcd in the manner or 

( ™ s 87 Registration not invalidated by defect in 


that he is required to do under the Act and is guilty 
of 110 shortcoming thereunder, it would he contrary 
to the scheme ol the Act. and it could not have been 
the intention of the Legislature that he should be 
punished for any error or defect in the procedure ot 
the Registering Olficer subsequent to the presenta- 
tion. H the Registering Officer committed an error it 
must be held to he an error, in the procedure to lie 
cured bv S. 87 ol the Act. AIR (Vol 10) 1923 bang 
170 : 1 Rang 22 : 2 Bur LJ 69 : 74 lnd Cas 82 (OB)- 

S 87— Where a Sub- Registrar, by virtue ol R. 174 

of the rules made under S. 69. is incompetent to 
register a waklnama. but overlo; king bis own interest 

zsAWsxsz ast m 

: fp^‘R%\ 4 MML'r 220: *12 530- 192. 1 ) 

MWN 565 : 25 CWN 122 : 57 lnd Cas 329. 

s. 87 — Document duly stamped and registered 

Ef lf C a document, presented to the Court appears to 
be duly stamped and registered, the Court cannot 
take cognizance of any irregularity in its registration. 

(1912) 36 Bom 564 : 14 Bom LR 45 : 14 lnd Cas o53 . 

S. 87 - Omission to use a seal as required by 

S 50— Irregularity —Cure of. f 

The sealing of a deed is not an essential part of the 

act of registration. The omission ol the registering 
officer to seal a deed is a mere defect of procedure 
,._j defect is cured bv the provisos of b. b/ ol 

the Registration Act. (1902) 0 CWN 528 (530). 

_§ 87 _ Irregularity, cure of — Irregularity 

Agent — Principal’s death - Registration. 

A Registrar who registers a deed at the request ot 
one whom he knew to derive hh power of attorney 
from a dead man, and accepts his admission ol the 
dead man’s execution of the deed, disregards Ss. 3- 
° n ( Act nr of 1877. and the registration is in- 

Calld (190D23 All 233 ,241, 242) : 28 I A 15 : 5 C 
\VN 177 : 11 MLJ 58 : 3 Bom LR 114 (PC). 


3. Defect of jurisdiction. 

Ce 87 72 Registration of document in place 

where no part of property exists — Curing of defect 
Re-registration — Limiialion— Suit for compulsory 

re fr7 9 doc n ument m is l wr C ongly registered at a place 
where no portion of the property is situate within 
The jurisdiction of the Sub- Registrar there, because 
every one concerned, including the Sub- Registrar, 
has made an innocent mistake in good faith, the 
defect is one of jurisdiction and cannot be cured 
under S. 87 and the .registration of the document is 
wholly inoperative to effect the transfer. 

If it is held by a Court competent to decide that 
the registration was invalid because the Sub- 
Registrar had no jurisdiction to accept the document 
for registration, the property comprised in it ly ing 
outside the territorial limits of his jurisdiction, tha 

is enough to enable -the parties to present the docu- 
ment for re-registration. No question of limiUtmn 

non ori«;p because there is no limitation lor tne re 
registration of a ducument. If, however, registration 

is refused and upon appeal, the Ue^nder 

to direct registration, then a civilsm will lender 

550^ LJ 403 , 181 I J 

Cas 24 (DB). 

4. Irregularity regarding stamps. 

S. 87— Bond on wrong stamp. 

The fact that a mortgage bond is written on a 
wrong stamp and is, theretore, not properly stamped 
at the time when it is registered, does not invalidate 
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the registration. AIR (Vol 15) 192S Rang 50 : 5 Rang 
066 : 107 Ind Cas 168 (DB). 

— — S. S7 — Bill of exchange — Letter of hypotheca- 
tion registered but not stamped — Admissibility. 

Where a registering olKcer having examined a 
document presented to him lor registration came to 
the conclusion that being a letter of hypothecation 
accompanying a bill of exchange it was exempt from 
duty under Art. 4o, Ex. (2; and accordingly certified 
on the bill of exchange that it was properly stamped 
and registered the letter of hypothecation without 
requiring any further duty to be paid in respect of it. 

Held, under S. 87 of the Registration Act improper 
registration could not po.-siblv affect the validity of 
the document. AIR (Vol 6) 1919 Cal 235 : 23 C W N 
534 : 29 C L J 305 : 51 Ind Cas .88 (DB). 

— S. 39. 

S. 89 — Copy of order sanctioning loan not sent 

to Sub- Registrar — Whether affects operation of 
Land Improvement Loans Act, S. 7. 

There is.no provision in the Land Improvement 
Loans Act which requires that a copy of the order 
sanctioning the loan should be sent to the Sub-Regis- 
trar. The bond itself is not compulsorily registrable 
under S. 17 (2) (ix), and the failure of the Collector to 
send a copy to the Sub-Registrar for registration 
cannot affect the operation of S. 7. Land Improve- 
ment Loans Act. A I R (Vol 26) 1939 Bom 133 : 41 
Bom L R 257 : 182 Ind Cas 635. 

-S. 90. 

S. 90 — Exemptions under S. 17. 

It could not have been the intention of the legis- 
lature that the exemptions set out in S. 90, so far as 
they relate to Government grants should he co-exten- 
sive only with the exemptions contained in Cl. (vii), 
sub-s. (2), S. 17 : 36 All 176, Diss. AIR (Vol 14' 1927 
Pat 319 : 6 Pat 446 : L04 Ind Cas 209 (DB). 

S. 90 — Interpretation— Documents exempt from 

registration — What are — Rule of ejusdem generis 
if applicable. 

The document which it is intended to exclude 
from the necessity of registration under S. 90 (d), are 
those which purport to be, or are evidence of, grants 
or assignments by Government, of any interest in 
land, including sanads and inain title-deeds. 

The words “other documents purporting to be or 
to evidence grants or assignments by Government of 
land or any interest in land” are not words of such 
general import in themselevs as to afford any scope 
for the application of the rule of ejusdem generis. 
They afford in themselves a precise definition of the 
classes of documents which it was intended to 
exempt and there is no reason for restricting their 
operation to a class of documents which has not 
been satisfactorily defined. AIR (Vol 14) 1927 Pat 
319 : 6 Pat 446 : 104 Ind Cas 209 (DB). 

S. 90— Lease by Government- 

The provisions of the T. P. Act relating to registra- 
tion as merely supplementary to the provisions of the 
Indian Registration Act and when so read a lease by 
Government does not require registration. AIR (Vol 

10) 1923 Oudh 114 : 9 O L J 629 : 27 O C 64 : 74 Ind 
Cas 399. 

S. 90— Exemption from registration. 

A Rajinama by a Khatidar of unalienated lands, 
subject to S. 74, Bombay Land Revenue Code aban- 
doning his rights to another subject to the payment 
of Revenue need not be registered under S. 90, Regis- 
tration Act. AIR (Vol 3) 1916 Bom 59 : 41 Born 170 : 
18 Bom L R 976 : 38 Ind Cas 838 (DB). 

S. 90 (1) (d) - Exemption. 

Where the wording of the leases so clearly and 
definitely refers to the use and occupation of each of 
the buildings, they must be taken as leases of im- 
movable property falling under S. 17 (1) (d) but not 
exempt under S. 90 (1) (d) as grant or assignments of 


j interest in land. AIR (Vol 23) 1936 Lah 20 : 38 
P L R 770 : 161 Ind Cas 918. 

— — S. 90, (1) (d) — Lease by Government — Registra- 
tion. 

The word ‘grants’ of assignments of interest in 
S. 90, (1) (d) of the Registration Act include a lease 
by Government. 36 All 176, Diss. AIR (Vol 7) 1920 
Mad 413 : 43 Mad 65 : 37 M L J 332 : 53 Ind Cas 
345 (DB). 

— S. 97. 

S. 97 — Registered document, when takes effect — 

Position of parties and third parties. 

It is undoubtedly true that as between the trans- 
feror and the transferee, the registered document 
takes effect from the date of execution; and if there 
is a competition between two documents relating to 
the same property both of which are registered, the 
one executed earlier in point of time will have 
priority, but as regards third party, the point of 
time at which the deed is to be ellective is when it 
is registered. AIR (Vol 28) 1941 Cal 78 : ILR (1941) 
2 Cal 270 : 44 C W N 802 : 193 Ind Cas 530 (DB). 


REGISTRY OF TENANT 
See Landlord and Tenant. 


REGULATIONS 

See also under respective Provinces. 

REGULATIONS FOR PREVENTING COLLISIONS 
AT SEA 


Art. 24. 

Art. 24 —Turning-points and bends. 

Article 24 as modified by R. 5 of Local Rules gov- 
erning navigation in the Hughli — Question regarding 
“turning points and bends” mentioned in R. 5 must 
be regarded from practical stand-point of navigator 
— Prohibition in R. 5 cannot be supposed to extend 
tc all parts of river where channel is not completely 
straight. (Interpretation of R. 5 indicated). AIR (Vol 
25) 1938 P C 263 : 4 B R 819 : (1938) 2 M L J 992 : 
43 C W N 29 : 69 C L J 101 : 32 S L R 954 : 176 Ind 
Cas 8S6. 


Art. 28. 

Art. 28 — Failure to give sound signals to country 

craft — Whether breach of Regulation. 

There is nothing in Art. 28, Regulations for Pre- 
venting collisions at Sea, which exempts a steamer 

from giving sound signals to a Bungalow. The regu- 
lations have to be followed. A general practice to 
ignore them in certain cases is no answer to the 
charge that a breach of the regulations is prima facie 
negligence. The burden lies upon the party failing to 
give signals to show that failure to give sound s'S 11 *"? 
(lid not contribute to the collision. AIR (Vol 26) 1939 
Sind 349 : I L R (1940) Kar 53 : 189 Ind Cas 9. 


RE-HEARING 

See (1) Civil P. C., S. 151; Ors. 41. 47. 

(2) Criminal P- C., Ss. 369. 428, 439, 440. 

(3) Presidency Small Cause Courts Act, S- 38. 


REIMBURSEMENT 
See (L) Contract Act, Ss. 69 and 70. 

(2) T. P. Act, Ss. 72 and 76. 

REJECTION OF PLAINT 
See Civil P. C , O. 7, Hr. 11 to 13. 

RELATIONSHIP 

See (1) Evidence Act, 1872, S. 32. 

(2) Landlord and Tenant. 

RELEASE 

See also (1) Landlord and Tenant. 

(2) Registration Act, S. 17. 

(3) Stamp Act, S. 55. 

Oral — Validity of inference from conduct 

Writing unnecessary. 
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• A surrender or relinquishment of a lease, does not 
require to bo in writing but can be inferred from the 
acts of the parties. AIR (Vol b) 1919 Cal 694 : 22 C 
W N 441 : 44 lnd Cas 297 (DB). 

Effect of — Title if passes. 

Relinquishment of an interest is valid to pass title 
in the absence of satisfactory proof that there was no 
intention to convev anv interest under the document. 
AIR (Vol 4) 1917 Mad 671 : (1916) 1 M*W N 9 : 33 
lnd Cas 188 (DB). 

Will _ Legatee — Surrender of right under — 

Bequest. , , , 

It is open to a person entitled to an absolute estate 
under a bequest bv his father to surrender his rights 
thereunder and allow his brothers to share equally 

with him in the estate. (1913) 20 lnd Cas 4 lJ fDB) 
(Oudh). 

Effect of — Title cannot pass by. 

Title cannot pass by a mere release where the law 
requires a conveyance. 

Where a partner gives a release to his co-partners 
and the latter brings a suit for moneys due to the 
firm. Held, that the claim could not be sustained as 
there was no assignment of the interest ot the part- 
ner in favour of the plaintiffs, that no title vested m 
them under S. 130 of the T. P. Act and that they 
were not entitled to maintain the suit. (1J1_) lo U Li 
J 436 : 16 lnd Cas 440 (DB). 

—Nature of— If operates as a conveyance. 

A release is at best only an admission hv the exe- 
cuting party that he has no interest in the property 
and does not operate as a conveyance. (1912) 22 C L 
J 380 : 13 lnd Cas 455 (DB). 

RELEASE. DOCTRINE OF 
• See (1) Civil P. C., O. 22, R. 4. 

(2) Deed — Construction. 

(3) Landlord and Tenant. 

(4) Registration Act, Ss. 17 and 49. 

(5) Stamp Act, S. 55. 

RELEVANCY 

See Evidence Act, Ss. 5 to 10. 

RELIEF ^ „ w 

See (1) Civil P. C., S. 151; O. 7, R. 7. 

(2) Equity. 

(3) Specific Relief Act. 

RELIGION, OFFENCES RELATING TO 

See Penal Code, Ss. 295 to 298. 

RELIGIOUS AND CH ARITABLE ENDOWMENT 
See (1) Charitable Endowments Act. 

(2) Civil P. C., S. 92. 

(3) Hindu Law— Religious Endowment. 

(4) Madras Hindu Religious Endowments Act. 

(5) Muhammadan Law — Waqf. 

(0) Religious Endowment. 

(7) Religious Endowments Act. 

(8) Trusts. 

RELIGIOUS BROTHERHOOD 

See (1) Hindu Law— Religious Endowment. 

(2) Mahomedan Law— Waqf. 

RELIGIOUS ENDOWMENT 

See also (1) Charitable and Religious Trusts Act, 

1920. 

(2) Charitable Endowments Act, 1890. 

(3) Civil Procedure Code, S. 92. 

(4) Hindu Law— Religious Endowment. 

(5) Madras Hindu Religious Endowment 
Act. 

(6) Malabar Law. 

(7) Muhammadan Law— Wakf. 

(8) Religious Endowments Act, 1863. 

1, Alienation. 

2. Arcbakas. See also N. 9. 


3. Court’s duty. 

4. Cypres. See also Muhammadan Law— Wakf. 

5. Dedication. 

0. Founder’s rights. 

7. Idol. 

S. Nlahant. 

9. Management- See also N. 16. 

10. Manager. See also N- 9. 

11. Mosque. See also N. 5 and 20 and Muham- 

madan Law — Wakf. 

12. Mutt. See also N. 8. 

13. Property. See also N. I, 5 and 20. 

14. Religious Institution. See also N. 11, 12 and 

19. 

15. Right to worship. See also N. 2. 

10. Shebait. See also N. 1, 5, 10, li and - 1 • 

17. Succession. 

IS. Suit. Sec also N. 7 and 9 and Civil P. C., S.92. 

19. Temple. See also N. 9. 

20. Trust. 

21. Trustee. 

1. Alienation. 

Representative suit by worshippers or benefi- 
ciary for injunction, declaration or possession — 
Competency — Relief, nature of — Trustee, if party. 

Where a trustee has alienated the trust property 
and therefore, would not proceed to recover posses- 
sion of the same or has disabled himself otherwise 
from maintaining a suit or declines to institute a 
suit the worshippers, who are the beneficiaries en- 
titled to participate in the benefits of the institution 
are entitled to maintain a suit for preserving the 
trust property or restoring it to the trust either by 
instituting a suit for declaration or for an injunction 
or even for possession; but whether the worshippers 
are entitled to claim all or any of the relicts which 
a trustee is entitled to do in a properly framed suit 
would depend on the circumstances of each case. 
It is desirable and necessary to make the trustee a 
party to the suit and where he is made a party, it is 
open to the Court to mould the relief as the circum- 
stances may require. If the suit is one brought lor 
possession by the worshippers, the Court can, after 
declaring the property to be trust property and 
setting aside the alienation, direct delivery of pos- 
session to the trustee. In cases where there is no 
trustee, it is open to the Court to direct delivery of 
possession to the worshippers on behalf of the trust. 
Again, in certain circumstances, it is competent to 
the worshippers to maintain an action lor a declara- 
tion that a certain property is trust property and for 
an injunction restraining the defendant from inter- 
ferin'* with their right of worship, which is a per- 
sonal right, without making the trustee a party to 
the suit. This would not offend the principle that a 

trustee alone is competent to maintain a suit to eject 

a trespasser. A 1 R (Vol 24) 1937 Mad 819 : 40 L W 
270 : P (1937) 2 M L J 301 : 1937 M W N 1176 : 173 

lnd Cas 586. 

.Order of Court enabling shebait to mortgage is 

prima facie evidence of due and proper enquiry as to 
necessity. (1936) 63 Cal 454. 

Mortgage— Decree for sale-propriety of. 

It is not an inflexible rule that the property belong- 
ing to a temple is not liable for sale in pursuance of 
a mortgage. Where the property mortgaged does not 
represent the original endowment but was acquired 
bv the temple piecemeal as a commercial investment 
for the purpose of increasing its resources, there is no 
necessity for safeguarding this property for the per- 
petual use of the temple at the expense of the mort- 
gagees who have advanced money on security and 
fnr Ipzal necessity and a decree for sale of mortgaged 
property cao be passed. AIR (Vol 21) 1934 Nag 222 : 
31 N L R 113 : 152 lnd Cas 362. 
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Alienation as private property — Suit by succeed- 
ing trustee — Defence — Estoppel. 

When a person, assuming the position of trustee in 
respect of property as to which there was no pre- 
vious dedication obtains from the Court a declara- 
tion that that property is trust property and acts as 
such trustee, but subsequently alienates the property 
as his own private property, the alienee is entitled 
to set up a defence in a suit tiled by a succeeding 
trustee for a declaration as to the invalidity of the 
alienation that the property is not trust property. 
A I R (Vol 18) 1931 Mad 97 : 1930 M \V N 1217 : 00 
M L J 155 : 33 L \V 435 : 130 Ind Cas 403 (FB). 

Trustee empowered to sell only to purchase 

mere valuable property — Alienee buying with know- 
ledge of the trust — Alienation set aside — Alienee 
entitled to refund of sale price. 

K, dedicated certain properties to a kattalai in 
temple whereby he constituted himself as the first 
trustee and provisions for the succeeding trustees 
were made in the deed; one of such provisions was 
“Neither myself nor the managing members of the 
chanty who shall he condut ting the charity shall 
have anv right to alienate the same in any manner. 
Should any such alienation be made it shall not be 
valid. But myself and those that succeed me as 
managing members shall have the right to sell the 
same only if other properties of value equivalent to 
these charity properties are available and if the in- 
come out of such other properties is likely to exceed 
that of this property*, and to buy with the sale pro- 
ceeds such other properties for the above charity.” 
Of his successors, one alienated, without any neces- 
sity, some of the trust properties to a third person 
who had notice of the trust and the terms of the 
trust deed, and later on executed a sale-deed thereby 
conveying his private property to himself as a 
trustee. A suit by the succeeding trustee was brought 
to set aside the alienation. 

Held, that it was for the alienee to show that the 
conditions which were required in the deed of trust 
to validate the transaction existed, for a mere re- 
presentation and a bona fid« belief in the existence of 
the necessity did not validate the same. 

Held further, that the alienation of the trust pro- 
perties with a view to purchase his own Property 
was invalid and not binding on the trust. 

Held also, that on the alienation being set aside 
the alienee was entitled to be reimbursed with the 
amount paid as consideration for sale. AIR (Vol 17) 
1930 M-d 372 : 117 Ind Cas 139 (DB). 

Permanent lease is not binding on succeeding 

Mahants, unless for necessity. 

It is beyond the power of a mahant of an endow- 
ment to create a new and fixed rent for all time, 
though adequate at the time, in lieu of giving the 
benefit of an augmentation of a variable rent from 
time to time unless there is some special circum- 
stance of necessity justifying the permanent lease. 
Such an act is a breach of duty in tne mahant and is 
void as against succeeding mahants. A I R (Vol 16) 
1929 Cal 612 : 34 C W N 135 (DB). 

Alienation by Mahant — Benefit for estate is 

synonymous with necessity. 

The words “for the benefit of the estate” should 
be construed in a sense almost synonymous with 
necessity and that they mean something which is 
necessary for the protection and preservation of the 
estate. A 1 R (Vol 16) 1929 Cal 612 : 34 C VV N 135 
(DB). 

Except for necessity no lease can be granted by 

the head of a religious institution so as to continue 
after his death. AIR (Vol 16) 1929 Lah 816: 11 L L J 
493 (DB) 

Although the property deveted to religious pur- 
poses is, as a rule, inalienable, it is competent to the 


Court to direct the sale of such property if it is satis- 
fied that the loan was raised for a necessary purpose.. 
AIR (Vol 15) 1928 Pat 543 : 8 Pat 48 : 9 P L T 553 r. 
112 Ind Cas 438 (DB). 

Permanent lease ancient, and ratified by succes- 
sive dharmakarthas — Presumption is that grant was 
for necessity. 

Though it cannot be said that the burden, generally 
speaking, of Establishing the circumstances under , 
which the grant of a permanent lease by a trustee of 
a devasthanam came properly to be made is on those 
who set up and rely upon such a grant, still when 
the grant is fairly ancient and successive dharmakar- 
thas have ratified the transaction, there is, generally 
speaking, a presumption that the grant was made 
under circumstances of necessity and justification. 
AIR (Vol 14) 1927 Mad 1188: 1927 M W N 875 (DB.) 


Alienation by manager — Successor can chal- 
lenge — Time runs from the time latter assumes 
office — Limitation Act, Art. 144. AIR (Vol 14) 1927 
Mad 1163 : 104 Ind Cas 355. 

An alienation by a trustee would not bind the 

trust. AIR (Vol 13) 1926 Mad 861 : 23 M L VV 740 : 
96 Ind Cas 105. 


Where properties set apart for a family trust 

were transferred by Way of a permanent lease, and 
the lessee was subsequently sued for possession. 

Held, that he was entitled to the value of the im- 
provements made by him. AIR (Vol 12) 1925 Mad 
796 : 21 M L VV 256 : 95 Ind Cas 1002 

Trust property descending from Guru to Chela. 

— Alienation by Chela after Guru’s death —Daughters- 
of Guru cannot question it. AIR (Vol 9) 1922 Lah 
320 : 4 L L J 67 (DB). 

Dohli tenure — Suit by alienee for possession — 

Defendant can plead non-binding nature of. 


The dohli tenure is a peculiar kind of tenure to be 
found in the south-eastern districts of the Punjab. It 
is a rent free grant of a small plot of land by the 
village community for the benefit of a temple, mos- 
que or shrine, or to a person for a religions purpose. 
In the revenue records the proprietary body are re- 
corded as the owners of the property and the grantee 
is recorded as a tenant in the column of cultivation. 
So long as the purpose, for which the grant is made, 
is carried out, it cannot be resumed, but should the 
holder fail to carry out the duties of his office the 
proprietors can eject him and put in some one else 
under a like tenure. Tenure of this kind cannot be 
alienated by sale or mortgage, and any alienation of 
that character, if :made by the dohlidar, would be 
absolutely void. There is, therefore, no reason why 
the defendant should not be able to impeach the 
alienation, more especially when we remember that 
the office of dohlidar is similar to that of a trustee, 
and that it is open for one trustee to impeach the vali- 
dity of an alienation made by his predecessor. AIR 
(Vol 9) 1922 Lah 126 : 25 P L R 1922 : 2 Lah 313 : 
65 Ind Cas 252 (DB). 


Perpetual lease — Necessity and benefit of m- 

titution — Ejectment suit by succeeding trustee — 
limitation Act. Art. 134 - Adverse possession. 

A mourasi lease of a debutter property was granted 
thereby the shebait purported to relinquish all 
uture increment in the value of the property lor a 
ittle more than 7 years’ purchase of rents arising 
herefrom reserving to them almost the same rent 
hat was being raised before such mourasi. ^ vvf * C j 
he three shebaits concerned subsequently parted 
vith their interests as lessors to the lessee. No evi- 
lence was adduced as to what happened to t 
aoney raised by such transaction: 

Held, that this was not justifiable in the interests 
f the endowment. The lease granting the above 
aourasi recited that tho necessity for such a demise 



925 RELIGIOUS ENDOWMENT— 1. Alienation <J2(> 


was that the shebaits be called to fill up a tank on the 
property which they could not afford the means to do. 

Held, that such necessity was illusory and the 
mere advisability of filling up a tank did not consti- 
tute a necessity to justify alienation of the trust pro- 
perty. In an ejectment suit, the defendant pleaded 
exclusive possession and denied the title of plaintiffs 
as landlords of certain premises, claimed by the latter 
as appertaining to a debutter of which they were 
present shebaits. The plaintiffs contended that it was 
not open to the defendant to fall back upon the title 
under a mourasi lease purported to have been grant- 
ed by previous shebaits to the defendant’s predeces- 
sors in title. 

Held, that the effect of the defendant’s plea was 
merely to put the plaintiffs to the proof of title 
which would justify their prayer for ejectment and 
did not prevent the defendant from relyin, on the 
moursai lease. Where a defendant claims to be in 
possession of endowed property as a tenant under a 
mourasi lease granted by previous shebaits and the 
successors of the latter seek to recover possession on 
the ground that the lease was invalid. 

Held, that if the grant of such a lease constituted 
an alienation which it was beyond the power of the 
lessor to make, then the lessee is to be taken as a 
trespasser and his possession as adverse to the title 
of the lessors from the date of the graut of the mou- 
rasi and limitation would begin to run from that date. 

Held, on the evidence, that the mourasi lease 
granted to the defendant’s predecessors in title crea- 
ted a new holding and that the principle laid down 
did not apply to this case aod the suit was barred by 
Art. 134. Possession of debutter property which is 
adverse against some of the shebaits of an idol, is 
necessarily adverse against all of them. (1909) 13 
C W N 805 (814, 815) : 3 Ind Cas 93. 

Conversion — Test — Dealings with property — 

Release by Government, effect of. 

Held, that in this case the properties if originally 
debutter have been soconveited with common con- 
sent. In dealing with a question as to whether pro- 
perties alleged to be debutter are really debutter or 
only nominally so, the manner in which the dedi- 
cated properties have been held and enjoyed is the 
most important point for consideration. Release by 
Government is not conclusive evidence of property 
being debutter. (1907) 12CWN 98 (102, 103) (DB). 

There is no absolute prohibition against the 

alienation of endowed property by the Manager tor 
the time being and alienation of endowed property 
for the necessary purposes of preservation or main- 
tenance of the endowment is lawful. Here a sale of 
portion for purposes of paying the costs of litigation 
in which the question at issue was whether the pro- 
perty is debutter or not, was held lawful. (1907) 6 
C L J 404 (409) : 11 C W N 489 (DB). 

Manager or trustee, powers of, to alienate— 

Expenditure binding on the endowment— Not bind- 
ing expenses — Civil litigation expenses Exe ution 
sale of endowed property, permbsibili'y of — Binding 
nature of such debt on succeeding trustees. 

Monies applied by a trustee of a Religious Endow- 
ment in defending himself or any other parties from 
a criminal charge, cannot be charged against the en- 
dowment as expenditure made for the purpose of the 
endowment, even though the criminal cases cropped 
up in the course of protecting the property of the en- 
dowment. But expenses incurred in conducting civil 
litigation for protecting properties of the endow- 
ment are binding upon the endowment. With the 
exception of cases coming under the operation of 
Bombay Act 6 of 1863, there is no absolute prohibi- 
tion against the alienation of endowed property by 
the manager for the time being; and alienation of 
endowed property is lawful if for the necessary pur- 
poses of preserving and maintaining the endowment. 


Debts contracted for the necessary purposes of ['re- 
serving and maintaining the endowment would de- 
volve as liabilities on each successor to the tmstee- 
ship to the extent of the assets received by him. 1 he 
endowed property can be sold in execution ol a de- 
cree obtained on loans contracted for the above-men- 
tioned purposes. 1903 A W N 50 : 25 A 296 (311, 
312) (DB). 

Alienability of property given to a mutt. 

Property given tor the maintenance of a mutt is, 
as a general rule, inalienable in the absence ol spe- 
cial circumstances; but such property can be lost by 
the operation of the statute of limitation. (1902) 4 
Bom L R 743 : 27 B 363 (368 , 369) (OH) ; See also 
23 M 271 (279) : 1 C W N 329 : 10 M L J 29 : 2 Bom 
L R 597 : 27 1 A 69 (PC). 

2. Archakas. 

See also N. 9. 

% 

Mortgage of archaka miras by one of the holders 

of the miras to the other holder— Validity. 

Where one of the holders of archaka miras in a 
temple mortgaged his rights to the other holder bor- 
rowing a certain sum of money from the latter : 

Held, that the mortgage was void and not enfor- 
ceable inasmuch as the holder of a religious office 
cannot transfer his right to the office for considera- 
tion to another person who, though qualified to hold 
the office is not in the line of succession from the 
transferor. AIR (Vol 23) 1936 Mad 103: 69 ML] 888: 
1936 M W N 116: 43 LW 331 : 160 Ind Cas 416 (DB). 

bight of Archaka — Transfer of right — Validity 

— Mortgagee’s right to question validity of transfer. 

Hereditary religious offices are inalienable and no 
custom qualifying this principle can be upheld if the 
alienatiou amounts to a sale for the pecuniary advan- 
tage of the holder of the office. 

Where a widow who succeeded to her husband’s 
turn of worship in certain temples granted a mortgage 
over that right in favour of the first defendant s fa- 
ther and the plaintiff who obtained a deed of trans- 
fer from the widow of the right of worship sought to 
redeem the right of worship from the 1st defendant: 

Held, that the transfer by the widow to the plain- 
tiff was invalid as it was a sale for consideration 
effected for the personal benefit of the widow. AIR 
(Vol 22) 1935 M «d 5 : 1934 MWN 1062: 67 MLT 759: 
40 LW 799 : 153 Ind Cas 464. 

So long as archakas perform duties they ought not 

to he ousted from possession of inam, and even if 
there is general trustee, archaka may be trustee for 
daily worship, and specified services. A 1 R (Vol 17) 
1930 Mad 466 (DB). 

Suit by Dharamikartas (Vadagalis) for declaration 

of right of management and injunction restraining 
archakas of Tengali *ect from interfering with their 
manaiement of Tengali shrine — Issues proper — 
Question of ritual — C. P. C-, S. II Acquisition by 
prescription of discontinuance of established ritual — 
Res jiHicata. 

The plaintiffs (Vadagalais) sued for a declaration 
that they as Dharmakartas of the Sri Devaraia 
Swami Temple and of the shrine of the Manavala 
Mahamuni (situate within the said temple of Sri 
Devarajaswami), are entitled to the sole management 
and superintendence of the said shrine of Manavala 
Mahamuni and ol all ceremonies in the said shrine in- 
cluding the annual Tirunakshatram Othsavam and that 
the defendants 2 to 6 (Archakas— Tengalais) are not 
entitled to put up pandals or do anything else inde- 
pendent of the plaintiffs in the said shrine either in 
connection with the annual Tirunakshtram or other- 
wise and the 2nd to 6th defendants be restrained 
from so acting independently and from interfering 
with the plaintiffs’ performance of their duties as 
Dharmakartas; that it be declared that the defeo- 
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dants 2 to 6 are not entitled to carry the idol or 
Manavala Mahamuni in procession either in the pra- 
kararn of Sri Devarajasvami or outside the prakaram 
during the Tirunakshtram Othsavam or otherwise; 
and that the 2 to 6 defendants he restrained from 
carrying the said idol in procession either during the 
approaching Tirunakshtram Othsavam to be held 
from the 2Dt instant or at any other time 

Held, that in a suit by the Dharmakartas for an 
injunction to restrain the archakas from interlering 
■with their right of management of Manavala Maha 
muni shrine, the question as to what processions the 
said idol is entitled does not arise; and that if the 
Dharmakartas do not carry out the worship in accor- 
dance with established usage, the proper course is 
for the defendants or other persons interested in such 
worship as worshippers of the s.tid idol to proceed 
under the Religious Endowments Act, S. 14, or 
S. 539, C. P. C. 

Moore J.: A civil court cannot adjudicate as to the 

rights, processional ceremonies, etc., to which any 
shrine* or idol may be entitled. 

Per Sankaran Nair J.: — Whether any decision on 
the matter of procession between the Dharmakartas 
(Vadagalais) and Archakas (Tengalais) alone could be 
binding as between the Vadagalais and Tengalais or 
any other persons interested in the form or mode of 

worship in the temple : . . . 

Quaere : Whether any decision as to the ritual in 
a temple arrived at for the purpose of giving a p irti- 
cul »r relief in a suit can be said to be a decision of a 
competent court so as to bind the parties in subs- 
equent suits based on a different cause of action for a 
different relief. 

Quaere : Whether, in case the carrying ol the idol 
in procession formed part of the public worship in the 
temple or was in accordance with established usage, 
the Dharmakartas can set up their own breach of 
trust in not so carrying the idol in procession as giv- 
ina them a prescriptive right in the discontinuance. 

Quaere : The question in all such cases is what is 
the established usage, and in the absence of any such 
usage what is the worship prescribed in the Sastras. 
Absence of any procession for a long period of time may 
be evidence, and even strong and conclusive evidence 
against such usage, for a usage, however well esta- 
blished, may be discontinued by a community inte- 
rested in the trust or in the continuance of the usage. 
But no such discontinuance can be implied where 
the Dharmakartas, members of a hostile sect, discon- 
tinued it, and the discontinuance far from being ac- 
quiesced in by the community interested in the 
worship, was immediately challeged as a breach of 
trust. (1905) 16 MLJ 150 (158, 159) (DB). 

3. Court’s duty. 

Power of Court to pass just and proper orders. 

Where the suit relates to wakf property, the Court 
has jurisdiction to pass such order as may be just and 
proper in all the circumstances of the case and is not 
bound to the granting of the relief of ejectment asked 
for by the plaintiff mutwalli. AIR (Vol 18) 1931 Oudh 
375 : 8 OWN 722 : 136 Ind Cas 241 (DB). 

Scheme— Interpretation of. 

Scheme framed by Chief Court of Lower Burma in 
Civil Misc. No. 186 of 1919 provides for the filing of 
affidavits ol the Farsi inhabitants who desire to sup- 
port a particular candidate for appointment as trus- 
tee and so it is the intention of the scheme that the 
information conveyed by those affidavits should be 
part of the material used by the Court m deciding 
which candidate to appoint. AIR (Vol 16) 1929 Rang 
221 : 7 Rang 561 : 121 Ind Cas 815 (DB). 

Scheme of management— First superintendent to 
beTappointed by Court-Further vacancy to be filled 
in by the Board. 


Court cannot order Board to remove a superinten- 
dent and appoint another. AIR (Vol 13) 1926 Mad 
659 : 91 Ind Cas 794 (DB). 

Court cannot cancel suspension by majority of 

members of the Board acting in their individual ca- 
pacity. 

Where a scheme provided “the Board shall have 
no power of suspension or dismissal of the treasurer 
except by a vote of majority of the members subject 
to confirmation hv the Court.” But three out of the 
five members ol the Board acting in their individual 
capacity suspended the treasurer : 

Held, that there was no resolution of the Board 
placed before the Court for confirmation and the 
order of the Court cancelling what purported to be 
the suspension ol the treasurer was without jurisdic- 
tion. A I R (Vol 13) 1926 Mad 659 : 91 Ind Cas 794 
(DBb 

Scheme — Alteration — Detail — Discretion of 

Court. 

The court has unquestionable power in a proper 
proceeding to alter the scheme under a decree, but 
the alteration will be made only if it is in the inte- 
rests of the foundation and in harmony with its ob- 
jects. The court will, however, he slow to interfere 
if the alteration proposed is a detail of administration 
on which opinions may reasonably differ. (1901) 3 
Bom L R 258 (259, 260) (DB). 

See also 15 M L J 133 : 28 M 319 (324) ;— and on 
appeal the decision of the Privy Council reported in 
30 M 138 (142, 143) : 34 1 A 78 : 9 Bom L R 588 : II 
CWN 442 : 17 MLT 236 : 2 MLT 119 (PC). 

4. Cypres. 

See also Muhammadan Law — Wakf. 


Doctrine of cypres — Applicability. 


The Court cannot apply the doctrine of Cypres 
unless it can be gathered from the will that the testa- 
tor had a general charitable intention. If such an 
intention is clearly expressed, it will be given effect 
to in another way, should the way intended by the 
testator be open to objection or be impracticable. 
The fact that a person makes a charitable bequest in 
order that his name shall be kept prominently before 
the public will not render his action invalid. Regard 
can only be had to the nature of the bequest. There- 
fore, when there is a general charitable intention, 
the fact that variety lies behind it will not matter. 
A I R (Vol 32) 1945 Mad 217 : (1945) 1 M L J 328 : 
58 L W 160 : 1945 M VV N 309 : I L R (1945) Mad 
854 (DB). 

Subscriptions paid by subscribers to Committee 

of persons chosen from amongst themselves, for 
carrying out well-defined charitable purpose — Object 
impracticable— Cypres application of funds. 

Where the subscriptions were paid to the Com- 
mittee of persons chosen by subscribers from amongst 
them for the purpose of fulfilling a specific and well- 
defined charitable purpose, a complete trust is created 
to apply the funds in carrying out the objects men- 
tioned. If the object has become impracticable, the 
subscribers have a clear right to the return of their 
subscriptions prorata, subject only to the rights ot 
the trustees. The members of the Committee are 
trustees in either event; in the event of impractica- 
bility being shown, they are trustees for the suD- 
scribers; if, on the other hand, impracticability is no 
shown, they still have to carry out the trust. In case 
of impracticability of the object of the trust, the 
trustees cannot abandon the scheme because that is 
not a matter in their power at all nor ® 
without recourse to the Court, make a cypres app . 
tion on the ground that there was a general' charita- 
ble intent: AIR (Vol 24) 1937 P C 240 : 1937 OWN 
658 • 41 C W N 1072 : 46 L W 225 : 39 Bom L R 
1012 : 18 P L T 883 : 1937 A L J 1378 : 1937 M W N 
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31 S L R 585 : 1937 A VV R 950 


5. Dedication. 


(a) General. 

(b) Elfect. 

(c) Presumption. 

-User — Onus. 


(a) General 


Where the original right in the land in suit is with 
the proprietary body, burden lies heavily on the party 
who asserts to prove dedication by user of the whole 
area to the purposes of the shrine. 

That the right of occupation but not the proprietor- 
ship has been dedicated is not an impossible position 
as a matter of law : 

Held, on facts after considering the evidence that 
save as regards the samadhs themselves and the 
langar buildings, the case of dedication by user in 
respect of houses occupied by sudhus and attached 
to the udasishriue known as “DeraBaba Than Singh” 
situated in the village of Kot Fateh Khan in Aitock 
District of the Punjab faded. AIK (Vol 28) 1941 P C 
56 : 7 B R 997 : 1941 OWN 970 : 1941 A W R 845 : 
43 P L R 631 : 1941 A L / 610 : 43 Bom L R 998 : 68 
I A 83 : I L R H941) Lah 801 : 74 C L J 428 : 23 
P L r 1 ; I L R (1941) Kar (P C) 110 (Sup) : 195 Ind 
Cas 721. 

— — Free food supplied in’house to poor for long 
time. 

Where all that is established is that tor a long 
time, the ancestors of the parties had maintained a 
chhetar in their house, where free food was supplied 
to poor students and others and there is no evidence 
as to the dedication of the house itself to a charitable 
purpose, the mere fact that a free kitchen was main- 
tained in the house is insufficient to establish that 
the owners had divested themselves of the owner- 
ship of the house and it had become religious pro- 
perty. A I R (Vol 28) 1941 Lah 347 : 43 P L R 489 : 
197 Ind Cas 481 (DB). 

Essentials— Offerings to Brahmin residing there, 

effect —Dedication to demon, effect of. 

There need not be some image or idol or some 
dedication in order that the particular “Th in” 
should be considered to be a religious place where 
the public had a right of worship. No particular act is 
necessary to signify a dedication. It is enough if the 
public have been going there and making offering. 
The mere fact that these offerings were made to a 
Brahmin family does not show that it was a case of 
Brahmin family “carving out a livelihood from these 
offerings.” Such offerings are always handed over to 
Brahmin Pujaris and the fact that the Pnjaris take 
the offerings does not in any way detract from the 
right of the persons who make the offerings to con- 
tinue to do so. Similarly, the fact that the place is 
not connected with a deity hut with a demon does 
not make any difference. The portion of the house 
in which the “Isthan” is situated is not, therefore, 
liable to sale in execution of decree. AIR (Vol 26) 
1939 All 387 : 1939 A L J 391 : 1939 A W 1\ 327 : 
185 Ind Cas 334 (DB). 

Deed of endowment, if necessary — Conduct of 

parties. , 

It is not necessary in order to establish demitter 
that any deed of endowment should he forthcoming 
in every case and the course of dealings by the 
parties may furnish evidence of dedication in the 
absence of any deed. At the same time, very strong 
evidence should be forthcoming in order to establish 
the debutter nature of the property in the absence of 
a deed. 

The fact that the property is granted rent-free does 
not necessarily sho v that it is debutter property. 
<1937) 166 Ind Cas 859 : 62 C L J 10 (DB). 

13F.Y.D./D.F. 30 


Proof— Conduct of parties — Alienability of pro- 
perty S le in execution. 

Though, as a matter of law, the mere non-perfor- 
mance ol a charity will not negative the exigence of 
a charitable trust il otherwise the trust is proved, 
yet in the absence of a deed of endowment, where 
the Court has to draw an inference as to the exis- 
tence of the trust only from a course ol conduct, the 
character of enjoyment by the so called trustees will 
be a material factor and the Court canot start w ith 
the presumption that they were throughout guilty of 
breach ol trust. 

Where the evidence relating to erant of a land 
merely showed that the land was subject to a burden 
of feeding Brahmins : 

Held, that this did not amount to such a complete 
dedication as to impress the whole property with the 
character of charitable trust and render it unsaleable 
in execution of a decree obtained against the grantee. 
A 1 R (Vol 23) 1936 Mad I VS : 1936 Nt W N 264 : 70 
M L J 407 : 43 L W 620 : 160 Ind Cas 1003 ^Db). 

Bona fide endowment — Test. 

One test ol a bona tide or a nominal endowment is 
to see how did the founder treat this property, ol* 
how have descendants treated it and has the income 
of the endowed lands been continually applied to 
the object of dedication. AIR (\ ol 22) 1935 Mad 60 : 
1934 M W N 979: 155 Ind Cas 772 (DB). 

Deed— Necessity of — Divesting of property. 

No writing is neCt-ssary to create an en loxvment 
except when it is created by a will; no trust is re- 
quired even in the case of a dedication to an idol 
which cannot itself physically hold lands. It is not 
necessary though it is usual, to vest lands in trustees; 
nor is it necessary that there should be any express 
words ol gift to the idol. 

It is necessary for the validity.of a deed of endow- 
ment that the executant should divest himself of the 
property. Whether he has done so or not is to be 
determined by subsequent acts and conduct. AIR 
(Vol 19) 1932 Bom. 305 : 34 Bom L R 415 : 133 Ind 
Cas 433 (DB). 

Intention of executant should be seen and 

should be determined from language of deed, sur- 
rounding circumst.mces and subsequent conduct. 

There may be circumstances under which the 
mere execution and registration of a deed of endow- 
ment may not amount to a complete dedication and 
the proceeding may be merely a nominal one. On 
the other hand , if a valid dedication has once been 
completed there would be no power left iu the donor 
to revoke it, and no assertion on his part or subse- 
quent conduct contrary to such dedication would 
have the effect of nullifying it. Not only the lan- 
guage of the document but the surrounding circum- 
stances as well as subsequent conduct may be taken 
into consideration for dealing whether there was a 
real intention to dedi ate the property. The mere 
fact that no mutati >n took place on the strength of a 
dedication do* s not necessarily show that the deed 
was not acted upon. A 1 R (Vol 16) 1929 All 315 : 51 
All 621 : 1929 A L J 473 • 116 Ind Cas 4 33. 

Judgment-debtor dedicating property after it 

was att ich. d by the decree holder— Conduct in- 
consistent with intention to dedicate— Dedication 
was not genuine. 

A ju Igment-debt'r made a dedication of attached 
property along with other property, in favour of an 
idol. No mutation of the property was effected in 
favour of the idol. There was no evidence showing 
that the income of the property was spent lor the 
expenses of the idols or to show that the installation 
of the idol took place as provided for in the deed of 
endowment. Further the judgment-debtor subse- 
quent to the execution ol the endowment deed mort- 
gaged the property to another without making any 
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mention in the mortgage deed of the previous endow- 
ment deed. _ . 

Held, that the transaction evidenced by the deed 
of endowment was not a genuine transaction. AIR 
(Vol 16) 1929 Oudh 246: 118 Ind Cas 846 (DB). 

Difference between grant to religious institution 

and grant to a*person, indicated. 

The use of the word “devadayam” is not conclu- 
sive in favour of the temple or mosque itself, where 
the question is whether it is a grant to the temnle or 
to a temple servant, though it may he some evidence 
along with other circumstances; but it is of very 
great weight where the claim of private property is 
set up. Where the grant is made to a person in the 
capacity of mutavalli, manager, superintendent, 
dharmakartha, or even servant of the mosque or 
temple, and where it does not appear that there is 
some other trustee, it may be regarded as a grant to the 
temple or mosque itself. Where it appears that a 
substantial part of the income goes to the benefit 
of the institution, as for the erection of a building or 
for its upkeep and repairs, or such other .things, the 
grant may be considered as a grant to the institution 
itself, even though some surplus may be used by the 
trustees for their own maintenance. Where none of 
the above “indicta” appears, that is, where the grant 
does not show that it was granted to a temple or 
mosque, nor describes the grantee in the capacity of 
trustees, manager, etc-, and where it does not appear 
that any portion of the income that may be consi- 
dered as substantial has gone to the benefit of the 
temple or mosque, then in such a case it must be 
treated as a grant to the grantee named (persona 
designata) and, if services are mentioned, it is a 
grant for service. AIR (Vol 15) 1928 Mad 282: 27 
MLW 101: 106 Ind Cas 891 (DB). 

The description of a grantee as “mulla” does 

not imply that the grant is made to him as represent- 
ing a religious institution. AIR (Vol 15) 1928 Mad 
282: 27 MLW 101: 106 Ind Cas 891 (DB). 

The question whether an absolute debutter is 

created or there is merely a charge in favour of the 
deb sheba depends upon the terms of the deed and 
the circumstances of each case. AIR (Vol 13) 1926 
Cal 1083: 54 Cal 30: 30 CWN 930: 44 CLJ 479: 98 

Ind Cas 684 (DB). t „ , .... 

Dedication to temple is not a transfer within 

T. P. Act. 

A dedication of 'property to a temple is not a trans- 
fer within the meaning of the Transfer of Property 
Act. The idol is only a symbol of the deity and it is 
contraty to the Hindu religion to say that a deity 
can make an acceptance of a gift of worldly goods; 
hence the legal conception of gift is not fulfilled, as 
it lacks the requisite of a valid acceptance, what 
happens during a dedication is that the person 
making the dedication divests himself of ownership 
with the pious intention that the property shall be 
used for the furtherance of the religious objects of 
the temple. But an idol, though incapable of making 
an acceptance, is a “juridical person” in an ideal 
sense, which, for practical purposes, means that the 
ministers of the idol have over the dedicated pro- 
perty the rights of trustee, or the rights of a guar- 
dian as if the idol were an infant. 

1 hese principles are of general application and 
will apply to dedications of all kinds of property, 
which, if they were transfers between living persons, 
would be governed by the Transfer of Property Act. 
AIR (Vol 13) 1926 Nag 469: 96 Ind Cas 1004. 

No document is necessary for the dedication of 

property to a charity. AIR (Vol 9) 1922 Mad 236: 42 
MLJ 570: 45 Mad 281: 16 MLW 55: 30 MLT 323: 70 

Ind Cas 337 (DB). , . . . _ fl> 

.Perpetuity is not essential for a charitable gilt. 

A donation may be charitable just as well as an 
endowment. But, if the donation can wholly be 
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applied as income, it is often unnecessary to consi- 
der whether it is charitable and thus within the 
exception to the rule against perpetuities. AIR 
(Vol 8) 1921 Bom 338: 24 Bom LR 1060: 84 Ind 
Cas 759. 

Dedication — Complete and incomplete — Instan- 
ces of incomplete dedication. See (1904) 8 CWN 
809 (820): 6 Bom LR 765: 1 ALf 585: 32 C 129: 
31 IA 203 (PC). 

Dharam — Charities — Bequest to — Validity of-— 

A bequest to dharam is void for uncertainty. (1J02) 
4 Bom LR 555 (559). 

(b). Effect 

Dedication — Effect of — Members of settlor’s 

family made shebaits — Deed, validity of— Property, 
if can be subjected to charge in favour of idol. 

The effect of a valid deed of dedication is to place 
the property comprised in the endowment extra 
commercium and beyond the reach of creditors, l ne 
dedication is not invalidated by reason ot the tact 
that members of the settlor’s family are nominatea 
as shebaits and given reasonable remuneration out o 
the endowment and also rights of residence m toe 
dedicated property. In view of the priyil^jzes atta- 
ched to dedicated property, it has not infrequently 
happened that simulate dedications have been made 
and a close scrutiny of any challenged deed of dedi- 
cation is necessary in order to ascertain whether 
there has been a genuine divestiture by the settlor 
in favour of the idol. The dedication moreover, may 
be either absolute or partial. The property may be 
given out and out to the idol or it may be subjected 
£T charge in favour of the idol. The question 
whether the idol itself shall be considered the true 
beneficiarv, subject to a charge in favour of the heirs 
or specified relatives of the testator for their upkeep, 
or, that, on the other hand, these heirs shall be 
considered the true beneficiaries of the property, 
subject to a charge for the upkeep, worship and ex- 
penses of the idol is a question which can only be 
settled by a conspectus of the entire provisions o 
the will. It is also of importance to consider tne 
extent of the property alleged to be dedicated in 
relation to the expense to be incurred and the cere- 
monies to be observed in the worship of . the idol. 
The purposes of the dedication may be directed to 
expand as the income increases or the purposes may 
be prescribed in limiting terms so that if the income 
increases beyond what is required for the fulfilment 
of these purposes, it may not be Protected bytne 
dedication. AIR (Vol 24) 1937 PC 185: 3 BR 550: 40 
LW 14: 41 CWN 968: 1937 OWN 711: 65 CLJ 572. 
39 Bom LR 933: 1937 MWN 966: 64 I A 203: 1937 
ALJ 1008 1LR (1937) 2 Cal 447: 31 SLR 538: (1937) 

2 MLJ 527: 168 Ind Cas 765. 

Question of fact — Dedicating portion of in- 
come for religious purposes-Property alienability 
of — “Waqf”, meaning of. 

The question whether a dedication is real or nomi- 
nal is a question of fact to be decided in view ot . I 
the circumslances of each case but one imp 
test w’hich is usually supplied by Court*. » 
conduct of the founder and his successors in deal & 

W The^ v ord > “ w aqif ” is borrowed from Muhammadan 
Law and implies permanent dedication of proper y 
for religious or chaiitable purposes. V ^ l p , 0 f it 
is declared waqf, the original owner is divested 

and it vests in Almighty God. expen- 

The fact that under the terms of a «iH. th defra ^ e d 

^ 93lTah 170: 32 

PLR 304: 131 Ind Cas 283 (DB). 
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Major portion of property to be applied for 

expenses of testator’s heirs — Minor portion for 
charity — Property is Dot absolutely dedicated to 
charity. 

Where a will directed testator’s son to build a 
choultry and instal a deity therein and perform a 
puja and provided that the testator’s son and his 
heirs “from generation to generation according to 
the rule of primogeniture shall without alienating 
the properties in any manner enjoy them paying 
sircar kist therefor and conduct the charity and 
utilize the balance of the income for family pur- 
poses” and it was found that the charity even if it 
was conducted on a lavish scale could not consume 
any considerable portion of the income. 

Held, that the dominating purpose and intention 
of the testator in executing the will was to provide 
for the members of his family and the maintenance 
and conduct of the charity was only of subsidiary 
importance. 

Held further that the properties covered by the 
will were not properties absolutely dedicated to a 
trust but were only properties burdened with a trust. 
AIR (Vol 15) 1928 Mad 190 : 107 Ind Cas 780 : 27 
M L W 88 : 1928 M W N 86 : 54 M L J 272 (DB). 

Where buildings were already dedicated to the 

common use of both sections of a community, the 
contribution to the common religious buildings by 
one section for rebuilding or improving largely can 
create no exclusive right in favour of the section. 
AIR (Vol 13) 1926 P C 13 : 93 Ind Cas 219 : 24 A L J 
100 : 1926 M W N 199 : 50 M L J 631. 

——Deed — Absolute dedication. 

Founder appointing himself and his family mem- 
bers to be shebaits and providing for their residence 
in Thakurbari and for their remuneration— Character 
as absolute dedication is not affected. AIR (Vol 13) 
1926 Cal 1083 : 98 Ind Cas 684: 54 Cal 30 : 30 CWN 
930 : 44 C L J 479 (DB). 

Founder of idol constituting himself dharma- 

karta — Gift — Transfer of Property Act, S. 122 — 
Meaning of ‘donee* — Declaration of trust — Trust 
Act, II of 1882, Ss. 1 and 5 — Denial of execution — 
Registration, effect of. 

Where the plaintiff found an idol in his land and 
executed a document in favour of the idol to the 
effect that a piece of land belonging to him was 
given by him to the idol for a temple being built on 
it, that he had no objection to a permanent temple 
being built on it, and that he bound himself to be 
the Dharmakarta of the idol, but did not register it 
and upon its being presented for registration denied 
execution and the document was compulsorily regis- 
tered. 

Held, (1) that there was a dedication of the land 
to the public (i. e., as a public religious institution); 
(2) that it did not require registration under S. 122, 
T. P. Act; (3) that there was no transfer of property, 
the plaintiff only constituting himself a Dharma- 
karta; (4) that it was a declaration of trust in relation 
to immoveable property (5) that such declaration of 
trust was for a public religious purpose; (6) that 
therefore, the Indian Trusts Act, II of 1882, S. 5, had 
no application; (7) that the transaction not being a 
gift within the meaning of S. 122, Transfer of Pro- 
perty Act, nor a trust within the meaning of the 
Indian Trusts Act, the refusal to register the docu- 
ment and denial of execution before the Registrar 
did not take away the effect of dedication and the 
registration under the registration Act, (1903) 13 
M L J 364 (366, 367) (DB). 

Dedication to public use as burial ground — 

Title to land, no necessity for passing — Abandon- 
ment of user by public— Reversion to owner. 

An implied dedication arises by operation of law 
from the acts of the owner and is really founded 


upon the principle of estoppel: it proceeds not upon 
the principle that a grant has actually been made 
but rather on the principle that the owner, having 
allowed the public to enjoy the same for any parti- 
cular purpose, is estopped from denying the right of 
the public to the enjoyment of such use. Exclusive 
and continuous use by the public with the owner’s 
knowledge and acquiescence for the prescrip ive 
period will raise the presumption of a grant and 
dedication to the nublic. It is one of the essential 
elements of a good dedication that it be made to the 
public, that it be irrevocable, and that the land be 
tor ever dedicated for the designated public use. An 
owner may appropriate land to public use and yet 
retain in hinuelf all such rights in the soil as are 
compatible with the full exercise and eujovment of 
the public use to which the properly has been 
devoted. It is not essential to constitute a valid 
dedication that the legal title should pass from the 
ow'ner; nor is it inconsistent with an effectual dedica- 
tion that the owner should continue to make any 
and all uses of the land which do not interfere with 
the uses for which it is dedicated. But after a valid 
dedication has been made, if the use for which the 
property is dedicated becomes impossible of execa- 
tion or if the object of the use wholly fails, there is 
an abandonment in consequence of w’hich the rights 
of the public therein fail and a reversion takes place, 
as the dedication has spent its force when the use 
ceases. If land is dedicated for cremating or burial 
purposes, and there is subsequently an abandonment, 
the property reverts to the dedicator or his heirs. 
(1906) 33 C 1290 : 10 C W N 1044 : 4 CLJ 343 
(350, 351) (DB). 

(c) Presumption 

Dharam khatas— Nature of. 

Ordinarily dharam khata is no more than a separate 
“charity account,” which usually exists in the 
account books of Hindu commercial trading firms and 
to which a part of the income is credited from time 
to time. The amount standing in the account, how- 
ever, is not dedicated to charity in the sense that it 
ceases to be the property of the firm. It is the purse 
out of w'hich the charitable contributions are made. 
AIR (Vol 28) 1941 Lah 347 : 43 P L R 489 : 197 Ind 
Cas 481 (DB). 

Proof — Land partially exempted from assess- 
ment — Described as devasthan in Record of Rights 
— Evidentiary value of. 

The description of the land as devasthan and the 
fact that it has been partially exempted from pay- 
ment of assessment from before 1874 are important 
items of evidence. But considered by themselves, 
they are far from being convincing. Devasthan pro- 
perties are not necessarily public. They may be pri- 
vate as well as public vvaqfs and the revenue records 
do not always distinguish between them. A I R (Vol 
21) 1934 Bom 257 : 36 Bom L R 520 : 152 Ind Cas 50 
(DB). 

Succession from guru to chela. 

Where natural heirs have been excluded from suc- 
cession, there is a presumption that the institution 
has been dedicated to religious uses even though 
there is no direct evidence of dedication. AIR (Vol 
21) 1934 Lah 920 : 35 P L R 619 : 155 Ind Cas 396 
(DB). 

Proof— Property descending from guru to chela. 

The property of a sadh cannot necessarily be pre- 
sumed to be devoted to religious purposes for the 
reason that it descended from guru to chela and 
secular property, even if acquired by a sadh, does not 
change its nature unless dedicated to a special 
purpose. AIR (Vol 21) 1934 Lah 1 : 151 Ind Cas 375 
(DB). 
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Proof. 

The incription “Om” on a building does not prove 
dedication nor the lact that the building was built by 
public subscription. AIR lY’ol 19) 1932 Lah 220 : 33 
PLR 180 : 135 Ind Cas 681. 

Perumal Koil Inam Devadayam — Meaning of. 

Though the word “Devadayam” used in the 
revenue records to describe the lands attached to a 
temple may not be conclusive, the use ol the words 
“Perumal Koil Inam” tends to show that the mam 
was regarded as an inam belonging to the temple. 
AIR (Vol 18) 1931 Mad 78 : 125 Ind Cas 250 (DB). 


property has been dedicated to the public but the 
facts that the person in possession treated the place 
just as if it had been his own property, he locked the 
door whenever he went away, he let the sacred lamp 
go out, re-built the place at a cost of his own money* 
and the public walked about the place with their 
shoes on, which they never would have done had it 
been dedicated and he was entered in the Govern- 
ment register as owner and not as manager of the 
property, go to show that it was private property. 
AIR ( Vol 8) 1921 Sind 1 : 15 S L R 38 : 63 Ind Cas 
370 (DB). 


Practically whole income given to sons as 

manag- rs_.No f ix d amount allocated for worship — 

V ry little effect given to the endowment Endow- 
ment is illusory 

A dedication under which the sons of the dedicator 
were the superintendents and were to take practi- 
cally whole income of the endowed property as 
managers and no fixed amount was laid down for 
being spent upon the purposes « f worship etc , but 
the superintendents were given complete discretion 
to spend whatever they thought fit and it was found 
that the managers did not keep any accounts what- 
ever of the income of the endowed property and the 
only way in which effect could be said to have been 
given to the endowment was that the superintendents 
executed leases of the property in the name of the 
God. 

Held, that the endowment was purely illusory or 
colourable. The testator’s intention was to preserve 
the property in his family and to let his two sons and 
their descendants enjoy the income rf the property 
without having the power of alienation. A I R (Vol 
16) 1929 All 302 : 19z9 A L J 324 : 116 Ind Cas 849 
(DB). 

The mere use of the words “devadayam” does 

not necessarily show that the grant is to a religious 
endowment. The word “devadayam” indicates a gift 
for rt ligious purposes, but does not necessarily connote 
any thug more. A I R (Vol 15) 1928 Mad 282 : 27 
M L W L01 : 106 Ind Cas 891 (DB). 

— Building upon common land and using the 
building is sufficient evidence of appropriation. AIR 
(Vol 13) 1926 P C 13 : 50 M L J 031 : 24 A L J 100 : 
1925 M W N 199 : 93 Ind Cas 219. 

From a public user the fact of a public dedication 

can alwa>s be inferred. The facts that the general 
public are worshipping in a temple, and do sow thout 
any permission or leave or license, will show that the 
dedication is a public one. A 1 R (Vol 13) 1926 Oudh 
578 : 1 L ck 439 : 3 O VV N 645 : 13 C L J 696 : 97 
Ind Cas 853. 

Use of income of property for support of idol 

does not prove endowment. 

It may be that a por'ion of the profits of the lands 
mortgaged in the possession of the defendant had 
been lor sometime used for the worship of the idol; 
but that circumstance cannot impO'e on the respon- 
dent the liabilities attaching to the office of shebait. 
The mere fuc* of the proceeds ol any land being used 
for the support of an idol may not he proof that those 
lands lormed an endowment for the purpose. AIR 
(Vol 9) 1922 Nag 122 : 67 Ind Cas 258. 

Golden Temple at Amritsar — Granthi has 

absolute powers ot disposal ov» r income — Property 
acquired by Granthi, passes to his natural heirs when 
there is r.o dedication by him — When the property 
goes to another Granthi and not to natural heirs, 
presumption of dedication arises. AIR (Vol 8) 1921 
Lah 337 : 49 P L R 1921 : 59 Ind Cas 734 (DB). _ 

— Mere evidence of public worship is not sufficient 
to hold a particular place dedicated to public — 
1-acts showing its private nature, negative dedica- 
tion to public. 

Mere evidence of public worship alone is not suffi- 
cient to justify a Court in holding that a particular 


Grant, ambiguous terms of — Proceeds of land 

used for the support of an idol. 

The mere fact of the proceeds of any land being 
used (or the support of an idol may not be proof that 
these lands formed an endowment for the purpose, 
but it is a fact that may well be taken into considera- 
tion when the intention of the founder has to be 
gathered from an ancient document expressed in 
ambiguous terms. A grant of a mouzah was made “by 
way of lakheraj debut tor” to a Mohant in 1787, ana 
it was per.ectly clear from the evide nee in the case 
that the donee received the gift as a gift for the 
service of the particular idols whose shebait he was, 
and that the income of the mouzah had ever since 
been entirely appropriated to that service. In I860, 
the then mohant, describing himself as “Brittibhogi 
holder of debuttor” granted a mokarari pottah or 
permanent lease, of the mouzah. which was therein 
described as “my long-standing ancestral lakheraj 
debuttor property endowed for the service of the 
deity : ” 

Held, that the mouzah was debuttor property in 
the sense of having been dedicated to the worship of 
the ido* represented by the grantee mohant. (1909) 
19 M L J 530 : 10 C L J 284 : 14 C W N 1 : 11 Bom 
L R 1234 : 6 A L J 857 : 36 C 1003 (1013) ; 36 I A 
148 : 4 Ind Cas 449 (PC). 


6. Founder’s rights. 

Charitable endowment — Owner of impartible 
estate founding choultry — Transfer of estate — Trus- 
teeship in owner, if also transferred as annexe to 
estate. 

Apart from cases where an estate is impartible by 

reason of the tenure or grant on which it is held, it 
is clear that where a stranger becomes by purchase or 
otherwise the owner of an impartible estate, the 
estate is no longer impartible in his hands. Hence, 

when the impartinle estate is transferred to a stranger 

in whose hands « he estate will not continue to be 
impartible, the trusteeship of a religious or charitable 
institution founded by the owner of the impartible 
estate cannot be held to pass as an annexe to the 
impartible estate, specially so where the charity 
(choultry in the case) is outside the estate and is 
maintained out of the income derived from P r °P?£v 
ties endowed or purchased for the trust. AIR 
1946 Mad 5 : 1945-2 M L J 264 : 58 L W 474 : 1945 
M W N 582 : 222 Ind Cas 360 (DB). 

Manager transferring office — Suit by founder 

for possession — Cause of action. , 

Under a deed of endowment one J was appointe 
as the manager of the temple. Bur. heritable r, 8 n , 
were not conferred by the document and the rig* 1 * 
management was not given to J’s heirs. .’’a.* 
there was no provision entitling J to transfer the rig 
of management in his lifetime. For over 12 yea • J 
acted as manager and then he transferred 
managership to another person. The heirs o 
foun'Ier of the endowment sued for possession : 

Held, that the moment f executed transfer? 
managership, the heirs of the founder had a ' j 
cause of action to sue for possession of the en' . 
property by dispossession of the transferee. Ain ( 
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27) 1940 All 252 : 1LR (1940) All 285 : 1940 A L J 
193 : 1940 A W R 111 : 189 lnd Cas 471 (DB). 

— — Subsequent misapplication of income by donor. 

Where there w us a completed dedication by the 
donor for religious purposes, the subsequent mis- 
application of the income by him would not affec t 
its validity and would not re-invest him. AIR (Vol 
27) 1940 Mad 920 : 1940 M W N 907 : 1940-2 M L J 
409 (DB). 

Founder, when can alter the line of devolution. 

Once a founder prescribes a line of devolution as 
regards the trusteeship in the document creating the 
trust, the founder has no right to alter the line of 
devolution of the trusteeship unless he had reserved 
such a power in the original document itself. AIR 
(Vol 27) 1940 Mad 633 : 1940 M W N 235 : 51 L W 
381 : 192 lnd Cas 847. 

No reservation made by founder — Whether can 

interfere » ith Scheme of management. 

The right to manage the dedicated property re- 
mains with the founder and after his death descends 
to his heirs according to the personal law or usage 
governing the rules of inheritance. The founder has, 
however, complete power of disposing of that right 
and if he has once exercbed his right of disposing of 
that r'ght, no further right of disposal, in the absence 
of any reservation, is left with him. 

Where an express pr -vision for the management in 
the shape of a Definite scheme has been laid down in 
the deed of endowment by the founder of the r eed, 
it must be held that the said founder intended to 
preclude himself fr »m interfering with that scheme 
at a subsequent stage. AIR (Vol 27) 1940 Oudh 228 • 
1940 O W N 28 : 15 Luck 303 : 1940 A W R 44 : 190 
lnd Cas 65 (DB). 

.—Founder not relin luishing rights Subsequent 
benefactions, if mere accretions. ... ... 

The fact that a religious and charitable institution 
has been founded for the use and benefit of thepublic 
does not mean that the founder has relinquished his 
rights as founder especially when the evidence points 
to the conclusion that he had never meant to give 

up such rights. . 

The benefactions subsequently received do not 
make those who have made them joint founders with 
the original founders, and the benefactions are not 
to be regarded as anything beyond ^nj^retion to 
the existing foundation AIR (Vol 24) 1937 Cal 67 : 
64CLJ 341: ILR (1937) 1 Cal 515: 1/0 lnd Cas 
290 (DB). 

, Removal of shebait — Suit under S. 92, Civil P.C. 

If any relief is to be granted in a suit under S. 92, 
Civil P. C., ordering removal of shebait and trustees 
or interfering with their rights as founders, some- 
thing substantial will have to he shown justifying 
the removal nr the interference. AIR iVol 24 * ,21 
Cal 67 : 64 CLJ341: ILR (1937) 1 Cal 51o : 1/0 
lnd Cas 290 (DBi. 

When the worship of an idol has been founded, 

the shebaitship is vested in the founder and his 
heirs, unless he has disposed of it otherwise, or there 
has been some usage or course of dealing which 
points to a different mode of devolution. 1 his prin- 
ciple applies to private as well as topunhc trusts. 
AIR (Vol 24) 1“37 Cal 67 : 64 C L J 341 : ILR (1937) 
1 Cal 515 : 170 lnd Cas 290 (DB). 

R, ligious endowment— Endowment to religious 

institution of one caste to another— Custom against 

founder. , , , 

In India, a religious institution may he endowed 

by a person of any caste, and yet there can be a 
custom in that institution in favour of the opponents 
of the founder and against, the members of the com- 
munity or family of the founder AIR v \ol -2 L 3. 
Bom 371 : 37 Bom L R 584 : lo8 lnd Cas 796 (DB). 


Endowment of lands under a deed — No provi- 
sions made therein for management— Donor or his 
heirs are competent to appoint trustee- Disagree- 
ment among donor— Appointment should be by 

majority vote. 103 lnd Cas 134 : AIR (Vol 14) 1927 
Mad 820 (DR). 

The founder of an endowment has an inherent 

right to appoint his successor in the absence ol any 
express provision to that effect. (1908) A W R 132 
(132) : 5 ALJ 256 (DB). 

Kntlai — Purchase of land in the name of idol — 

Deed in the custody of donor — No reservation — 
Power to nppoint manager ot the katl ii. 

A person who absolutely makes a gilt of land for 
the purpose of a katlai in lavour ol an idol, without 
reserving any rights whatever, cannot subsequently 
appoint a manager lor the katlai. 

Held also, that the fact that the donor retained 
the deed of gilt with herself was not sufficient 
evidence of any reservation of the power to appoint 
a manager in the donor. The conduct of the parties 
years alter the execution of a deed is ol no avail in 
const'uing the deed. (1908) 18 M L J 304 (305) (DB). 

A person can maintain an action with respect to 

trespass to the property by reason of his possessory 
title only even though he had dedicated it to charity. 
(1907) 9 Bom L R 1301 (1304). 

7. Idol. 

Shebait — Consent of. 

Where, in a suit, a shebait, in another capacity is 
claiming an indemnity out of the debuttar estate, the 
deity is entitled to representation other than that 
through the shebait, and the consent of the shebait 
would not be binding upon the deity, even in the 
absence of fraud. (1942) l L R (1942) 1 Cal 365. 

Appointment of Managing Committee — Rules 

authorizing secretary to file suits with sanction of 
Chairman — Court if can permit Chairman to insti- 
tute suit on behalf of committee 

The right to bring a suit or to take other legal pro- 
ceedings on behalf of an idol is by law vested in the 
shebait or manager. 

Where a committee of management has been 
appointed and the rules framed under the same pro- 
vide that the secretary should file suits with the 
sanction of the Chairman, still the Court can permit 
the Chairman of the committee to bring a suit or file 
a darkhast on behalf of the committee. AIR (Vol 26) 
1939 bom 75 : 40 Bom L R 1278 : I L R (1939) Bom 
87 : 180 lnd Cas 45 (D B). 

Representation. 

In a case where the very existence of a property of 
an idol is disputed, where the person in possession of 
the property who are the direct descendants and 
heirs of the persons who originally purchased the 
property deny the rights of the religious institution 
with regard to the property, somebody must be 
appointed or allowed to represent the interest of the 
idol as against the interest of those persons who are 
in possession of the property adversely to the idol, 
and it would not be in consonance with ordinary 
notions of equity or justice that a person who comes 
forward not on his own behalf but on behalf of a 
religious or charitable foundation should be non- 
suited on the ground that he had no power or no 
legal position to represent the idol. AIR (Vol 19) 
iq:32 Bom 305 : 34 Bom L R 415 : 138 lnd Cas 433 
(D B). 

Donor of dedicated property can himself acquire 

title to it by adverse possession. 

Adverse possession can be acquired against idols in 
respect of property dedicated in their favour, the 
same principle applies whether the adverse posses- 
sion is exercised by a total stranger or by the donor 
himself. 
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A donor executed a deed dedicating his property 
to an idol making his mother a shebait. 

No mutation was effected and the municipal taxes 
were continued to be paid by the donor. Two years 
later the donor with his mother revoked the dedica- 
tion and thereafter the donor treated the property as 
owner for over 12 years. 

Held, that he acquired title by adverse possession. 
A 1 R (Vol 16) 1929 All 315 : 51 All 621 : 1929 ALT 
473 : 116 Ind Cas 433 (D B). 

— — Trustees binding together to defeat interest of 
idol by fraud — Decree obtained is not binding on 
idol. A I R (Vol 15) 1928 All 689 : 1929 A L J 229 : 
114 Ind Cas 734 (D B). 

It is doubtful whether an idol can be regarded 

as a minor so that if the darmakarthas of the temple 
or some of the worshippers sue for the purpose of 
establishing the rights of the idol, they can be 
regarded to some extent in the position ot guardian. 
A 1 R (Vol L5) 1928 Mad 614 : 110 Ind Cas 894 (D B). 

Idol can be represented in litigation bv de facto 

manager. 

One A gifted property to the idol but remained 
manager during his life. After his death, four Panphas 
named in the deed of gilt were to manage, but the 
terms of the deed clearly implied that the deity was 

to be the owner and the Panchas were to be mere 
managers. 

field, that a de facto guardian of the idol had power 
to lile a suit on behalf ol the idol for declaration that 
it was entitled to have the property partitioned. 
A I R (Vol 15) 1928 Nag 217 (2) : 107 Ind Cas 663. 

Idol is juridical person capable of holding pro- 
perty — Possession adverse against mahant is adverse 
against the idol — Limitation begins to run from the 
date o. taking possession by alienee — Succeeding 
mahant does not gel fresh ^tart for the mahants form 
a continuing representation of the idol. A I R (Vol 13) 
1926 Oudh 444 : 2 Luck 239 : 3 O W N Sup 1 : 95 
Ind Cas 27 (D B). 

Formal delivery of possession through Court to 

a , m 4 or tgagee after foreclosure is dispossession of 
the idol. 

When a mortgagee after having foreclosed his 
mortgage, takes formal delivery of possession through 
Court of a plot attached to an idol of patti land he 
must be deemed to have dispossessed the institution 
of the said land. The delivery of possession should, 
in the eyes of the law, be deemed to have destroyed 
the presumption as to the continuity of possession in 
favour of the actual owner. The possession of the 
mortgagee becomes adverse, not from the date when 
overtacts of physical possession are committed by the 
mortgagee, but from the time when delivery of 
possession of the property is taken by him from the 
Court. A I R (Vol 13) 1926 Oudh 4 44 : 2 Luck 239 : 
3 O VV N Sup 1 : 95 Ind Cas 27 (D B). 

Person interested can sue on behalf of idol 

though not authorised to do so. 

A person suing on behalf of the idol is not per- 
sonally interested in the suit; any more than is the 
next Iriend or guardian of a minor : if he has no 
adverse interest to the idol, he can sue and th^ suit 
will not be defeated on the technical ground that he 
had not been authorised to sue on behalf of the idol 
if he has sulHcient interest in the property of the 
idol. A I R (Vol 10> 1923 All 160 : 21 A L J 148 : 45 
All 319 : 4 L R A Civ 128 : 71 Ind Cas 480 (D B). 

VV here a person has been recognised as the de 

facto manager of the property of an idol he is entitl- 
ed to sue to eject a trespasser and take the other 
steps for protecting the idol’s property. (1921) 64 
Ind Cas 737 (D B) (Cal). 

Bequest to trustees for establishment of image 

and worship of deity after testator’s death if 
valid. 


Held by the Full Bench — The rule which requires 
that for the validity of a gift the relinquishment must 
be in favour of a sentient being does not apply to 
bequests of trustees for the establishment of an image 
and the worship of a Hindu deity after the testator’s 
death. Such disposition is for religious purposes and 
is valid under Hindu Law. 25 C 405; 2 C W N 295; 
29 C 260; 6 C W N 267; 33 C 521 and 7 C W N 121 
overruled. 

Per Mookerjee J. — It cannot be assumed that a 
Hindu deity is a juridical person for all purposes and 
stands on precisely the same footing capable of the 
same rights, and subject to the same liabilities as an 
ordinary sentient being. In the case of donation 
after t He owner has parted with his rights and before 
the subject-matter nas been accepted, the property 
is in a peculiar position, so that when the term 
“property” is used in relation to what has been 
dedicated to the deity it has a secondary sense 
different from what it hears when used in relation 
to persons. According to strict juridical notious there 
can be no gift in favour of the gods. When a dedica- 
tion is made in favour of the deity, the owner is 
divested of his rights and the King is the custodian 
of all such property. 

Per Chatterjee J. — A particular image may be 
insentient until consecrated, but the deity is not. 
If the image is broken or lost another may be sub- 
stituted in its place and when so substituted, it is 
not a new personality but the same deity and pro- 
perties previously vested in the lost or mutilated 
Thakoor becomes vested in the substituted Thakoor. 
(1909) 10 C L J 355 (373, 375, 395) : 37 Cal 128 : 14 
C VV N 18 : 3 Ind Cas 642 (D B). 

Jurisdiction of Court — Bight of worship of idol 

outside temple. 

A right to stop an idol in front of one’s house is 
not part of the right to worship by a member of the 
community for whose benefit the temple has been 
dedicated. A worshipper has no right to obstruct the 
highway for an indefinite time and consequently a 
suit for th*' enforcement of right to stop the idol 
in front ot . house in a public highway is not 
enforceable in a civil Court. Tne right to worship in 
a temple is enforceable in a civil Court and there is 
a right to worship in a temple at any time during 
the hours of public worship. 

Where an idol of a temple is taken from the temple 
and located in an other place outside the temple 
for purposes of public worship, any worshipper of 
the temple will have equal rights of worship both 
in the temple and in places where the idol is placed 
outside the shrine for public worship. (1909) 19 MLJ 
743 (746) : 7 M L T 248 : 5 Ind Cas 76 (D B). 


8. Mahant. 


Udasi institution — Agreement by mahant of 

• : » c : c;L-fic 


Jdasi institution transferring managements to Sikhs 
jelonging to diiferent sect. 

An agreement by a mahant of an Udasi institution 
o hand over the management of a strictly Udasi 
nstitution to a committee, the majority of which 
consist of Sikhs belonging to a different sect, is null 
ind void and not enforceable. AIR (Vol 26) 1939 Lah 
>39 : 41 PLR 777 (DB). 

Plaintiff failing to make out his title — Question 


if defendant’s qualification. 

Where the plaintiff failed to make out his title to 
ue in ejectment the defenant. it was unnecessary 
o enter upon the question of the qualification ot tne 
lefendant to occupy the office of mahant. . 

There was, held, no reliable evidence of the P ,a ‘ n " 
iff’s due appointment to the gaddi > n Q u est ion under 
iny of thr customs alleged. AIR (Vol 25) 19^ Q *^9\*/i\i 
938 OWN 48: 4 BR 238: 1938 AWR 40: 1938 MWN 
114 : 47 LW 124: 32 SLR 308: 172 Ind Cas 633. 

Record of Bights— Property in name of mahanc 

—Ownership. 
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The Revenue Authorities can only function through 
a human agency. Therefore, the mere entry of the 
name of the mahant in the column of owner does not 
prove that the property was his private property and 
not thai of the institution of which he is the Mahant. 
AIR v Vol 21) 1934 Lah 449 : 35 PLR 443 : L55 Ind 
Cas 554 (DB). 

Mahant, if can be sued in representative capa- 

C * There is nothing to prevent a mahant being sued 
in his representative capacity. AIR (Vol 21) 1934 Nag 
222 : 31 NLR 113 : 152 Ind Cas 362. 

Election of mahant — Omission to call general 

body ot gaddinashins — Whether vitiates the election. 

Each religious institution has its own usage as re- 
gards succession to mahantship. . f 

But mere omission to invite the general body ot 
gaddinashins would not by itself vitiate an election 

otherwise valid. AIR (Vol 20) 1933 Lah 910: 36 PLR 
129 : 149 lud Cas 1187 (DB). 

Alienation by manager of branch institution — 

Suit for ejectment of representatives of alienee, by 
the Mahant of parent institution— MahiuR has locus 
standi to claim possession. AIR (Vol 16) 13-3 Lah 
647 : 11 LLJ 243 : 122 Ind Cas 83 (DB). 

Abdication by Mahant does not necessarily de- 
prive him ot the private properties. AIK (\ ol 
1926 Cal 1092 : 96 Ind Cas 30 (DB). 

Mortgage by Mahant-Alienee must prove neces- 
sity therelor. AIR (Vol 9) 1922 Oudh 142:8 OLJ 
395 : 66 Ind Cas 415. 

Transfer, power of — Superior and subordinate 

mutt relation of — Election of Mohunt — Custom 
governing mutt —Conditional decree giving posses- 
sion till a mohunt is duly installed, if to be passed. 

A Mohunt of a mutt cannot transfer the right of 
management vested in him, though coupled with the 
obligation to manage in conformity with the trus 
annexed thereto. 

Where one mutt is subordinate to another in the 

sense that the latter has the right of ‘ 10 ™. l £ a V° r U 
the Mohunt of the former, the Mohunt ol the I 

mutt cannot by a deed of transfer J? IS 

in favour of the Mohunt of his superior mutt. 1 Here 
is no fixed rule which regulates the relation between 
a superior and a subordinate mutt. Even if a mutt is 
subordinate to another, it 

own rules of management. (1907) 8 CLJ 4yj (ouo.. 


942 


9. Management. 

See also N. 16, 

(a) General. 

(b) Committee. 

(c) Scheme. 

(d) Priest. . 

(a) General 

Choultry founded by zamindar, owner of im- 

nartible estate, outside zamindari transferred -Trus 
tcesh.p of choultry does not pass to transferee 

annexe to zemindari. 

Where an impartible estate is transferred to a 
stranger in whose hands the estate will not continue 
to belmpartible, the trusteeship of religious mstitu- 
tion founded by the owner cannot pass as an annexe 
to the impartible estate even though so long as the 
original family held the zamindari the trusteeship 
vested in the zamindar for the time being. 

In a claim by a transferee of zamindari to be trus- 
tee of a ch^iltrv founded by the original family of 

ars in 1875 or 1877 and situate outside the 

Za - ^rfnn the ground that the office was an an- 
zammdari on . ^ . found that subsequent 

t0 th „ e Tender only two persons had held the 

zarnind a rf bfsucces s fo n°and wer P e also the trustees 


and there was no documentary evidence as to the 

devolution of trusteeship : 

Held that these facts were not enough to presume 
that the intention of settlor was that her trusteeship 
should vest in the zamindar for the time being or 
that a usage had sprung up to that eifect which could 
be recognized by a Court of law. AIR (Vol 33) 1940 
Mad 5 : 1945-2 MLJ 264 : 58 MLW 474: 194o MVVN 
582 : 222 Ind Cas 360 (DB). 

Arrangement between rival claimants is trustee- 
ship — Enforceability — Suit. 

Arrangements between persons claiming to be joint 
trustees which defines the manner in which they are 
to carry out the duties of the trust are really in the 
nature of schemes framed for the management of the 
trust if they are conducive to the smooth administra- 
tion of the affairs of the trust and will be binding 
upon the parties thereto and their representatives till 
modified either by common consent or in some man- 
ner known to law ; and it is, therefore, not correct to 
regard an action to enforce such an agreement as an 
action for specific performance of contract. 

Such arrangements for management of an institu- 
tion are not in any sense an alienation ot the olnce ol 
a trustee or delegation of the duties of the office in- 
asmuch as ex hypothesi. the arrangement is made 
between persons who are jointly entitled to act as 
trustees, and are, therefore, enforceable by the Court 

AIR (Vol 23) 1936 Mad 14: 43 LVV 222: 70 MLJ 202. 
1936 MWN 340 : 160 Ind Cas 511 (DB). 

Abuse of trust by trustee. 

A mere abuse ol trust by the trustee lor the time 
being cannot affect the validity of an endowment 
where there is no question about its being a real and 
valid endowment originally ; but when the question 
is whether the endowment is real or fictitious, the 
mode of dealing with it by its donors and successors 
must be an important matter for consideratmn. AIR 

(Vol 20) 1933 Pat 6 : 1L Pat 701 : 14 PLT o09 . 141 
Ind Cas 157 (DB). . 

Provision for definite purpose connected with 

temple, and rest to be appropriated with discretion 
to archakas for other purposes not made definite — 
After meeting first purpose rest of produce ot grant 
has to be presumably utilized equally between the 
other purposes. AIR (Vol 17) 1930 Mad 466 (Dli). 

_De facto trustee — Power to dismiss hereditary 

servants . 

A de facto dharmakartha of the temple is not en- 
titled to call on the dancing girls to whom lands 
were granted as a sarva dambala inam land betore 
the Permanent Settlement for rendering service, to 
perform service and on default to dismiss them and 

appoint others in their place. The position might be 

different if at the time of dismissal, the de facto 
trustee had completed his right as trustee by Pl^s- 
cription. AIR (Vol 13) 1926 Mad 496: 50 M L J 282 : 
94 Ind Cas 489, 

.A distinction may exist between the manage- 
ment and spiritual headship in certain cases but it is 
doubtful whether, when the office i, s ™dy o n“,}t can 
be split up into two. AIR (Vol 12) l92o M-)d 8M : 48 
MLJ 299 : 21 MLW 587 : 90 Ind Cas 106 (DB). 

Quaere — Whether an order passed on an appli- 
cation to fill a vacancy or a trustee is appealable. 
AIR (Vol L2) 1925 Mad 175 : 80 Ind Cas 615. 

Contracts by the shebait of a Thakur in respect 

- * \ • a _ » L % a • L / J rf-v 


of dedicated property entered into as shebait do 
not ’terminate on the death of such shebait and 
can -be enforced by the successor of shebait. A IK 
(Vol 7) 1920 Cal 848 : 24 CWN 879 : o9 Ind Cas 120 

(DB). 

Terms and conditions of the foundations not 

known —Legal inferences as to title and manage- 
ment of property. 
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Where there is no evidence as to who founded a 
religious endowment or as to the terms or conditions 
of the foundation, the legal inference is that the title 
to the property or to the management and control of 
the property, as the case may be, follows the line of 
inheritance from the founder. (190-4) 8 CWN 809 : 
6 Bom L R 765 : 1 ALJ 5S5 : 32 C 129 (139) : 31 1 A 
203 (PC). 

——Hereditary office Trusteeship vested in several 
persons — Management by turns — Effect of adverse 
possession. 

\\ in re there were two branches consisting of four 
men bers, each of the branches being entitled to 
management in rotation 01 by turns ol a public tem- 
ple or religious institution, and the four members of 
tin- junior branch transferred their right to a turn of 
management to a member «•{ the senior branch, and 
such member enjoyed the turn of the tran.-derors for a 
period of nineteen years, he acquires a right by pres- 
cription and the right of the junior members to a 
turn of management is barred either under Art. 124 
or 127 or 142. i o.ssession ol office by one trustee dur- 
ing his turn is neither exclusive of. nor adverse to, 
the other trustees. The acting or executive trustee 
for a year or period holds tht office and discharges 
the duties thereof on behall of all the co-trustees and 
not on behalf ol himself alone. But where the mem- 
bers of the junior branch are excluded and their turns 
are exclusively taken by a member of the senior 
branch, the enjoyment by the other members of the 
senior branch with knowledge that the junior branch 
is excluded is not for the benefit of such junior branch 
and each member of the senior branch holds the 
office during his turn on behalf of himself and the 
other members of the senior branch and to the exclu- 
sion of the junior branch. Where under such circum- 
stances the office ol trustee and the properties ol the 
temple have been, for more than 12 years, held and 
possessed by the members of the senior branch as a 
whole body, such possession is adverse to the mem- 
bers of the junior branch as a bo 'y and the rights of 
the latter will be, by the operation ol S. 28, extingui- 
shed. Where several trustees enjoy the office by turns 
• a right to manage by turns is not acquired by them 
merely by the operation of limitation. (1903) 13 MLJ 
341 : 27 M 192 (201, 202) (DB). 

(b) Committee. 

Committee of management, appointed trustee 

and administrator of property having power to 
appoint shebait — Committee can maintain suit 
challenging alienation of debnttar property by per- 
son alleging himself to be shebait. 

Where under the deed ol trust, the committee of 
management was appointed trustee and the adminis- 
trator of the property also having power to appoint 
a shebait under certain contingencies, and the she- 
bait was only looking after the service of the temple 
and the duties that appertained to it : 

Held, that the committee could maintain a suit 
for a declaration that the vendee had acquired no 
title by the sale-deed executed by the vendor in 
respect of the debottar property alleging himself to 
be the validly appointed shebait. AIM (Vol 33) 1946 
Pat 347 : 12 BR 339 : 223 Ind Cas 20L (DB). 

Powers of — Budget allotment by Committee — 

Trustee, if bound to make good excess amount spent. 

There is no doubt that the temple committee have 
the power of general superintendence over the en- 
dowments for the purpose of seeing that the endow- 
ments are appropriated for the purpose for which 
they were granted. They have also the power of 
appointing trustees or managers and of 'calling for 
accounts from them and scrutinise the accounts. It 
may be they also possess the power of calling for 
buclgets every year and of passing them with or 
without modification. The mere exceeding of the 


budget allotments by the trustee or manager is not in 
itself a sufficient ground for compelling the trustee 
or manager to make good the excess amount spent 
by him though for a purpose binding on the temple. 
AIR (Vol 24) 1937 Mad 970:1937 M W N 970 : (1937) 
2 M L J 660 : 46 L w 782 : 174 Ind Cas 166. 

— Temple committee meeting without notice to 
members is invalid — No analogy between directors 
of a Bank or Company and members of Temple 
Committee. 

It is against all principles and utterly detrimental 
to the proper management of temples to hold that a 
temple committee without any proper notice to the 
members of (he committee can convene a meeting 
without giving, in the notice conv« nitg it, any parti- 
culars as to the business to be done at the meeting 
and that it can take up any question it likes without 
previous notice so as to make it binding upon the 
whole committee. To hold that an important matter 
like the dismissal of a trustee or the appointment of 
additional trustees could he disposed of without any 
notice to ihe other members of the committee would 
be a very dangerous pioposition to be laid down : 

There is hardly any anal< gy between the directors 
of a hank or corpora ion or company the members of 
which are appointed by the general body ol share- 
holders for carr>ing on the internal affairs and the 
members of a temple committee who are elected by 
the worshippers and appointed to supervise the 
affairs of the temple. AIR (Vol 15) 1928 Mad 372 : 
51 Mad 68 : 27 M L VV' 159 : 1928 M VV N 208 : 54 
M L J 140 : 109 Ind Cas 317 (Db). 

Village temple — No trustee or manager — Man- 
agement vests in community of worshippers — They 
can sue under C. P. C., O. 1, It. 8. 

Although notionally held by the deity and al- 
though it has been said that the deity represented 
by the idol can own the property, in fact the right 
to possess the property must be in some human being 
or beings. If there is a trustee or a manager, that 
trustee or manager is the human being who can sue 
for possession. But if there is none the answer must 
depend on the circumstances of each bequest or 
trust. Such a b dy as inhabitants of a village or 
worshippers at a particular shrine is ordinarily re- 
presented by a manager, or a trustee or a committee 
or some elected or nominated representatives ol that 
kind. But, if no such representative has been nomi- 
nated, the right of possession would vest in the 
general body, and the general body can sue. If there 
is a trustee or other properly constituted representa- 
tive, then individual worshippers cannot sue lor 
possession. AIR (Vol 10) 1923 Mad 276 : 17 M L VV 
147 : 1923 M W N 84 : 32 M L T 133:44 MLJ 11& 
71 Ind Cas 4t>3 (DB). 

Articles purchased for worship of idol in temple 

— Suit on account of price of articles — No decree can 
be passed agai> st temple property. AIR (Vol 8) 1921 
Mad 597 : 13 M L W 323 : 62 Ind Cas 423. 

Temple Committee can appoint trusti es. 

On resumption ol a religious endowment owing to 
to mismanagement, a temple committee was appoint- 
ed lor satisfactory arrangements lor the due pi rfortn- 
ance ol the services of the temple. Appointment of a 
trustee by the committee to manage the temple ana 
the properties in such a case is valid as the ^overn- 
meat can invest the temple committee with that 
power. AIR iVol 7) 192U Mad 542 : 12 M L VV 324 : 
59 Ind Cas 183 (DB). 

Temple committee — Power to dismiss the 

moktesar of a temple — Onus of proof. 

The plaiutiff, a moktesar of a temple was 
dismissed by the temple committee conStUutea 
under the Religious Endowments Act, 1808, ana 
was displaced in his appointment by others. 
He sued the committee for a declaration thac 
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the plaintiff was entitled to his office o[ moktesar and 
the appointment of the new moktesars was illegal. 

Hell, decreeing the claim, that the powers of 
appointment and dismissal with which the defen- 
dants as a committee were vested were exercisable 
not in their own interests, but in the interests and 
On behalf of the Devast hanam whereof they were 
trustees. They were, therefore, not at liberty to 
appoint or dismiss arbitrarily, capriciously or for pri- 
vate rea>ons of their own, but only on grounds 
justified by the interests of the institution. I he 
appointment of the plaintiff by the committee, there- 
fore, implied that his tenure of office w as to continue 
so long as its continuance was not inconsistent with 
the interests of the Devasthnnam. 

Held, also, that the onus was on the plaintiff to 
show that the committee had not in dismissing him, 
acted on a bona fide belief that the dismissal was 
necessary in the interests of the Devasthanam, but 
had been actuated by some other and_ improper 
motive. (1906) 8 Bom L R 407 : 30 B 508 (515) (DB). 

After the passing of the Act XX of 1863 the Gov- 
ernment is not competent to remove a trustee or 
superior ol a durga. Where an institution falls under 
S. 3 the committee appointed for its supervision has 
the right to dismiss the trustee for misconduct and 
the fact that Government has resumed an inam 
granted in its favour and substituted a money allow- 
- ance instead does not deprive the committee of its 
jurisdiction to dismiss a manager, (1905) 15 M L J 
26 (27). 

Temple committee— Election of member — Dis- 

qualitication — Madras Rules, Rule No. 19— Act XX 
of 1863. S. 8 — Travelling allowance, payment of — 

Onus of proof. . , , , 

In order that a candidate may be declared dis- 
qualified within the meaning of Rule 19, it must 
clearly appear that money or other valuable consi- 
deration was given in return for votes, i.e., that such 
consideration passed as the result of a bargain. 
Where the evidence in the case showed that the 
candidate paid ‘travelling allowances, cart hire, etc. 
for his voters, i.e., to people who had gone to the 
polling place for the very purpose of voting tor that 
particular candidate and for him alone : 

Held, that such evidence implied a previous under- 
standing as to what their vote w-ere to be; and that 
the payment in the circumstances could hardly be 
treated as otherwise than in return for the votes. 
The onus is on the candidate to show by accurate 
information that the payments were such as would 
not bring him within the disqualifications mentioned 
in Rule 19. (1904) 15 M L j 449 (456):29 M 166 (DB). 

(c) Scheme. 

Scheme for election of dharmakarthas of temple, 

setting out qualifications of persons entith d to vote 
—One qualification being that they must be \ aish- 
navas of Tengalai sect”— Untouchables, if included. 

A scheme of administration framed for temple pro- 
vided that the management shall be carried on by 
the dharmakarthas, that the dharmakarthas and the 

members of the Board shall be elected. Then followed 
a clause which set out the qualifications of persons 
entitled to have thejr names registered in the list ot 
voters. One of them was that they must be V aish- 

navas of the Tengalai sect : 

Held, that these words included persons belonging 
to that sect even if they were untouchables : 

Held also, that the existence of a strong sentiment 
against the participation of untouchables in the man- 
agement of temples was in no way relevant ,n the 
matter. This did not destroy their legal rights. A I R 

(Vol 25) 1938 Mad 571 : 47 L W 480 • 1^8-1 M L J 
530 : 1938 M W N 376 : 182 Ind Gas 78 (DB). 

Scheme for administration of private trust 

Suit for. 
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In India, the Crown is the constitutional protector 
of all infants and as the deity occupies in law the 
position of an infant, the shebaits who represent the 
deity are entitled to seek the assistance ol the C ourt 
in case of mismanagement or inal administration of 
the deity’s estate as to have a proper scheme (or 
management framed which would end the disputes 
amongst the guardians and prevent the debutter estate 
fiom being wasted or ruined. A Civil Court is com- 
petent to entertain a suit, the object ol which is to 
have a scheme established lor the adminstration of 
a private debutter. A 1 K (Vol 24) 1937 Cal 338 ; 4L 
C W N 72S : 1 L 11 (1937) 2 Cal 1U5 : 172 lnd Cas 
161 (DB). 

Clause providing for an application to Court in 

respect of the scheme is ultra \ires. 

A general clause in the scheme providing for appli- 
cation to the Court with regard to the scheme is 
ultra vires It is not the function o( a Civil Court to 
concern itself with the management of any institu- 
tion except in so far as it is permitted by the Civil 
Procedure Code. 

Where scheme for a temple provided “liberty to 
apply to the t ourt is hereby granted to the trustee or 
to any person interested in regard to any matter 
arising out of this scheme or seeking any modification 
thereof” and archakas of the temple applied to the 
Court to direct the trustee to pay them their salary 
due lor seven months. 

Held, that the archakas’ remedy was by a suit.. 
A 1 R (Vol 13) 1926 Mad 557 : 94 Ind Cas 554 : 50 
M L J 409 (DB). 

Swetambaris in actual management— To fight a 

common enemy, Swetambaris joining the Digambaus 

Digambaris given a turn of worship — Right or 

management of Swetambaris not affected. 

The Swetambaris had all along been in the actual 
management ot the temple and iool. Their title and 
right of management had been exclusive. At the 
commencement of 20th century, the management ot 
the temple, although nominally in the hands ot 
Swetambaris, had been in fact usurped by the ser- 
vants of the temple \\ ho for many years had exercised 
independent control and had become perfect masters 
of the situation. T..ey set their employers at defiance 
and to consolidate their own position tried to play 
off the Digambaris against Swetambaris. The two 
sets united to face a common enemy and in order to 
deprive the servants of the temple the power they 
had usurped the Digambaris at the instance ot Swe- 
tambaris agreed to co-perute with the result that a 
joint committee of equal numbers ol Swetambaris and 
Digambaris was formed to undertake the manage- 
ment of all affairs. This committee acting on behalt 
of both sects took proceedings against the servants 
and reduced them to the position of servants of both. 
A scheme was framed whereby the worship ol the 
idol was to be performed by both sects in turns 
according to a regular time table w'hich allocated 
precisely the same length of time for worship to each 
sect. The tw-o sects managed the temple through 
their committee, and worship was carried by each 
sect in accordance with its own ceremonies ana 
observances as prescribed by the time table. Alter 
some years a quarrel arose between the two commu- 
nities over the plastering ol the idol. 

Held, that the Swetambaris were entitled to the 
exclusive management of the temple and that plea or 
estoppel had no reference to that position. 1 he di- 
gambari right to the time table was not a matter ot 
favour. It was a matter of right capable of being en- 
forced in execution. The Swetambaris were, how- 
ever, to make no claim to the collection ol moneys 

and offering made by worshippers during the Digam- 

bari period of worship. AIR iVol 16) 192 J P C 201 : 
1929 M W N 929 : 25 N L R 163. 
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- — Scheme of management— Alteration. 

Suit will lie where there is no provision for appli- 
cation. AIR (Vol 9) 1922 Mad 413 : 70 Ind Cas 579 : 
1922 M W N 477 (DB). 

Hindu temple — Costs. 

Their Lordships of the Privy Council in modifica- 
tion of the scheme settled by the Madras High 
i? ur *’ a neu ' scheme providing inter alia that 

all surplus income should be invested for the benefit 
of the temple and that no immoveable property of 
the temple, including lands held on mortgage, etc., 
is to be given on lease for more than five years, 
mortgaged or sold by the Vicharanakarta except with 
the sanction of the District Court, with liberty 
reserved to the Vicharanakarta and any person in- 
terested from time to time to apply to the High Court 
for any modification of the scheme that may appear 
to be necessary or convenient. Costs of all parties 
ordered to be out of the funds of the Devastanam. 
(1907) 9 Bom L R 588: 17 M L J 236: 30 M 138 (142, 
143) : 2 M L T 119 : 11 C W N 442 : 34 I A 78 (P C). 

Scheme of managcment-C. P. C. (old), S. 539. 

It is competent for co-trustees of a public religious 
institution to settle by arrangement among them- 
selves a scheme ol management by each of the co- 
trustees in rotation whether emoluments are attached 
the °^ c ® or not * Such a scheme ought to be 
upheld as being an equitable and proper arrangement 
by a court acting under S. 539, C. P C. But such a 
scheme is only subsidiary to the interest of the 
institution, and the arrangement for such a scheme 
may be set aside when it is injurious to the interests 
of the trust institution. (1903) 13 M L J 341 : 27 M 
192 (198) (DB); See also 20 M 283 (288, 289) : 33 I A 
139 : 10 CWN 825 : 3 ALJ 707 : 8 Bom LR 498 : 4 
C L J 189 : 16 M L J 265 : 1 M L T 327 (PC). 

(d) Priest. 

Religious assembly — High priest — Removal 

from office — Election — Voters, qualification of — 
Meeting, notice of — Quorum — Majority how deter- 
mined. 

To validate the removal of a high priest from his 
office by a majority of a religious brotherhood, it is 
necessary first to ascertain the voters and their quali- 
fications Secondly, to determine whether steps have 
been taken to enable (he brotherhood to express their 
decision and thereby to determine whether a majority 
have expressed their wish in favour of removal. The 
qualifications of voters may depend upon membership 
of the brotherhood, age, sect and residence. A 

? uestion may also arise whether a member or a 
amily is the unit for this purpose. In order that the 
decision of members assembled at a meeting may be 
operative, it must have been convened after sufficient 
■notice and due proclamation. The decision of the ma- 
jority must be determined by reference to votes given 
at the meeting and cannot be made to depend upon 
views indicated subsequently in the course of a suit 
brought to contest the validity of the removal. Whe- 
ther the quorum is necessary to legalise the decision 
of the meeting must depend upon the custom of the 
brotherhood in the absence of statutory provision or 
express direction in that behalf by the founder. 
(1910) 12 CLJ 497 (503, 504) : 8 Ind Cas 124 (DB). 

Priests, right of — Obligation to employ a speci- 
fied priest - Semble. 

3 he obligation to employ a specified priest is rather 
a matter ofconscience than a juristic obligation for- 
ceable in a Court of law. (1906) 11 CWN 147 : 4 CLJ 
537 (543) (DB). 

10. Manager. 

See also N. 9. 

Mismanagement — Manager, if can be removed 

by means of application for execution. 


In the absence of a provisions in the conditions of 
management that the manager would be liable to be 
removed on his failure to perform the conditions, ac- 
tion cannot be taken to remove him even on proof of 
his mismanagement by means of an application for 
execution. AIR (Vol 24) 1937 Lah 490 : 174 Ind Cas 
574. 

‘De facto’ manager — Whether can sue for pos- 
session of trust property in name of idol. 

A suit for possession of trust property can be 
brought in the name. of the idol by a person who is 
the ‘de facto’ manager of the temple, in spite of the 
contention of the defendant that the plaintiff is not a 
‘de jure’ manager of the temple and this holds good 
in case of public as well as private trust. AIR (Vol 24) 
1937 Oudh 69 : (1936) OWN 728 : 12 Luck 331 : 164 
Ind Cas 919. 


Who can sue. 

A suit can be brought in the name of an idol by a 
person who is not a ‘de jure’ manager but is a ‘de 
facto’ manager. AIR (Vol 23) 1936 All 653 : 1936 A 
WR 412 : 1936 ALJ 515 : 162 Ind Cas 346 (DB). 


Manager — Validity. 

Where there is no right of beneficial enjoyment 
but the office-holder is a mere manager like a bare 
trustee, an alienation by him is void ‘ab initio.’ 1934 
MWN 1205 (DB). 

The powers of the manager of a mutt are some- 
thing more than those of a trustee of a temple in res- 
pect of borrowing money for trust and charging it on 
trust property. AIR (Vol 13) 1926 Mad 1199 : 97 Ind 
Cas 433. 

Manager has right, to apply for partition where 

the God is a co-sharer. AIR (Vol 9) 1922 All 26 : 66 
Ind Cas 550. 

Katlai Manager— Suit for share in tasdik amount 

against Temple trustees — Limitation. 

It is reasonable to presume that the defendants 
predecessors were appointed not merely trustees of 
the temple but also for the receipt of the kattalai due 
from Government to be paid over to the managers of 
the kattalai. (1910) 20 MLJ 374 (377) : 1910 MWN 
389 : 8 MLT 130 : 6 Ind Cas 781 (1). 


Idol — Statements by Manager, when and how 
far binding. 

The property dedicated to a temple belongs to the 
idol or deity, and the idol or deity can be bound only 
by such statements of its manager as are made by 
him within the scope of his authority. A statement 
made by the trustee who happens also to be its agent 
or manager at the time of the suit that property 
dedicated to it was his private property is not a state- 
ment made by him as agent and cannot bind the idol 
or deity or its representative. (1908) 19 M L J 305 
(307) : 4 MLT 417 : 4 Ind Cas 164 (DB). 

Right to appoint. 

According to Hindu Law, when a religious endow- 
ment has been founded, the right to appoint a mana- 
ger or superintendent remains in the founder and his 
descendants, Unless there is evidence to show that 
the founder or his descendants have made any l i 1 ' 
consistent disposition. 1907 AWN 2i0 : 4 ALJ 565 : 
29 All 663 (666. 667) (DB). . 

Temple manager — Nature of office — Devolution 

in favo ir <»f several — Management by turns Renun- 
ciation by some in favour of another — Effect g»ven 
by others — Validity — Family arrangement. 

The manager of a temple absolutely dedicated to 
the public worship of the deity in whose honour i 
was founded, is by virtue of his office, the admim - 
trator of the property attached to it and is in t 
position of a trustee as regards such P ro P^ rt y- 
such manager is, as regards the service °* the tempi 
and the duties which appertain to it, in the P° s 't»o 
of the holder of an office or dignity. Where such office 
becomes vested by descent in more than one person* 
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it is not improper for the parties interested, in order 
to avoid confusion or an unseemly scramble, to ar- 
range among themselves for the due execution of the 
functions belonging to the office in turns or in 
some settled order and sequence. Such an arrange- 
ment does not amount to a breach of trust or to an 
improper delegation of the duties of a trustee. 
Where, on the death of a former manager, the office 
devolved by inheritance on his male descendants 
by his two wives (viz., on four sons as representing 
the senior branch and on four other sons as represen- 
ting the younger) and one member of each branch took 
the management for one year in turns until 19 years 
before suit when the members of the junior branch 
renounced their claim in favour of the respondent, a 
member of the senior branch, and the appellant and 
the other two members of the senior branch gave 
effect to it for the said period of 19 years : 

Held (1) that the unbroken usage of 19 years was 
evidence of a family arrangement between all the 
parties; (2) that such arrangement was perfectly 
proper or conducive to the due and orderly execution 
of the office; (3) that it was one which the Court 
would have sanctioned on application made; (4) that 
it was competent to the parties interested to make 
such arrangement without application to the k.ourt; 
(5) that the arrangement must hold good until alter- 
ed bv the Court or superseded by a new scheme 
effected with the concurrence of all parties interest- 
ed; and (6) that it was not open to the appellant who 
had taken the benefit of it to disturb or set_it aside at 
his mere will and pleasure. (1906) 3 ALJ ' • 10 i« 

WN 825 : 29 Mad 283 (288 289) : 8 Bom LR 498 : 16 
MLJ 265 : 1 MLT 327 ; 4 CLJ 189 : 33 I A 139 (PC). 

Temple committee, duties of — Appointment of 

Manager— Business done by circulation - \ alidity. 

The committee as a body constituted under statu- 
tory authority should, in the absence of the specific 
provision in the statute, follow, as far as P \ ’ 

in the transaction of its business, the usual procedure 
adopted by public bodies entrusted with duties more 
or less of a public character. The committee should, 
therefore, ordinarily transact its more important 
business (such as the appointment of a trustee) at a 
meeting held after due notice to the niembers. But 

the committee should not be jeoke nnolicable 

corporation so that all the technic an n\ied to it 

to such bodies in England should 

The transaction of such more important business 
otherwise than at a meeting is therefore, not void, 
and isTapable of bring adopted and approved of by 
other members who may not at first have agreed to it 
Semble : —The exercise of minute control by the 
committee over the details of the manager s action in 
XTnistering lhe .rust is hardly consistent w.th the 

accounts. Where, on papers being sent in circulation, 
three members of the committee gave their votes to 
the defendant for his appointment as manager and 
the other did not then assent, but subsequently 

aC He P W d th at Te defendant was validly appointed. 
(1905) 15 MLJ 185 (186, 187) (DB). . ... 

Hereditary office — Managership of a bathing 

S *The office of managership of a bathing ghat is not 
a hereditarv one passing like the off iceoFmah.n t^U 
mutt from Guru to Chela. (1904) 1 AL] ^ \*ii yyy/- 
Temple Trustee or Manager - Personal liability 
^ManTger -C. P. C., S. 583 - Decree reversed on 

*^Where^he* 'manager of a temple obtains a d 
for payment ol money and after realizing the same in 
execution pays the sum so realized to the temple 
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Committee, but the original decree is reversed on 
appeal, restitution cannot be enforced against him by 
arrest. The private property of an individual cannot 
be taken in execution of a decree against him in his 
capacity as manager or trustee of a temple (except in 
respect of a liability arising by his breach of trust) 
just as the property of the temple cannot be taken in 
execution where the decree against him is in respect 
of his personal debt. (1904) 14 MLJ 377 (378) (DB). 

11. Mosque. 

See also Ns. 5 and 20 and Muhammadan Law. 
.Residue to be enjoyed by Mutwalli is a valid 


C °W here” the author of the trust provided that the 
income of the shops should be first applied to the up- 
keep of the mosque and then if there was any residue 
towards the remuneration of the mutwalli- 

Held, that there was nothing illegal in such a 
trust. But if the order had been changed the situation 
would have been entirely different. A IImNoIIi) 

1924 Lah 459 : 6 LLJ 155 : 80 Ind Cas 324 (FB). 

12. Mutt. 

See also N. £. 

Permanent lease by Matadhipathi or general mutt 

nroDertv is valid for life-time of grantor though not 
For benefit of mutt. AIR (Vol 17) 1930 Mad 422 : 1929 

MWN 840. 

Temple and mutt as independent institutions — 

Head of mutt having acted as trustee of temple tor 
80 years — Head of mutt dismissed -^Trusteeship ot 
temple was held not lost. 

A temple and a mutt were two independent insti- 
tutions. The known history of the temole went back 
only about 80 years. During this period the head ot 
the mutt always acted as the manager or trustee ot 
temple. As each swamy died, the senior of the swa- 
mivar initiated by him succeeded to the two offices. 
The mutt was in a Native State and the temple was 
in British India, in these circumstances, the Native 
State-Government dismissed, the head of the mutt. 

Held, that as the proposition that the dismissal 
caused the loss of his office as trustee of the temple 
also was penal in its nature it must be proved strictly, 
and that as there were no similar instances known in 
the past history of the temple the dismissal from the 
heaclship of the mutt should not invo ve the loss^ 
the trusteeship of the temple. A I R (v ol 12) lJ2b 
Mad 800 : 21 M L W 587 : 48 M L J 299 ; 90 Ind Cas 

106 (DB). 

Head of Mutt is not a ‘trustee* in the English 

sense of the term though answerable as a trustee for 
maladministration. 

It is to he remembered that a “trust” in the sense 
in which the expression is used in English Law, is 
unknown in the Hindu system, pure and simple. 
When the gift is directly to an idol or a temple the 
seisin to complete the gift is necessarily effected by 
human agency- Called by whatever name, the agent 
is only the manager and custodian of the idol or the 

institution. In no case is the property conveyed to or 

vested in him; nor is he a “t.mtee in the English 
sense of the term, although in view ol the obligations 
and duties resting on him, he is answerable as * trus- 
tee in the general sense lor maladministration. All K 
(Vol 9) 1922 P C 123 : 15 M L W <8 : 3 Pat LT 245 . 

C W N 537 • 20 A L J 497 : 24 Bom L R 629 : 30 
MLT (PC) 66 : 48 IA 302 44 Mad 831 : 1921 MWN 

449 : 41 M L J 346 : 65 Ind Cas 161. 

Head of a Mutt— Status and portion of— Trustee 

or life tenant — Control of corpus and income 

Per Benson J.— It cannot be predicated of the head 
of a Mutt, as such that he holds the properties cons- 
tituting its rndowments as a life tenant or as a trus- 
tee. The incidents attaching to the properties depend 
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in each case on the conditions on which they were 
given, or which may be inferred from the long conti- 
nued and well established usage and custom of the 
institution. 

Per Wallis f. — Heads of Mutts cannot be regarded 
as trustees of mutt endowments except in so far as it 
may be shown that any particular endowment was 
granted on trust. As regards Mutt properties with 
reference to which no specific trust is established as 
above indicated the rule laid down in 27 M 435 is 
the correct one to apply. Where gifts are given to 
heads of Mutts without any specific trust the infer- 
ence suggested by the circumstances of the case and 
by usage is that it is not intended to fetter the do- 
nees by any trusts in dealing with the gifts ns to make 
them accountable in a court of law as to the manner 
of dealing with them. 

Per Sankaran Nair J — The Pandara Sannidhi or Head 
of a Mutt as such is neither a trustee nor a life tenant. 
He may well be a trustee as regards some properties 
and not trustee as regards others. He cannot alienate 
the land, but is bound to pass it on to his successor. 
He is under legal obligation to maintain the Mutt; to 
support the disciples and to perform indispensable 
ceremonies. I hose items form a charge on the income 
and the surplus w hich are at his entire disposal. He 
cannot be compelled by l,iW to appropriate the sur- 
plus lor any specific purpose, nor can he be required 
to spend anything out of it. He may accumulate the 
entire surplus and leave it to his successor. 

Semble : Put it may be open to the other members 
of the Mutt to check any expenditure incurred by the 
head for purposes entirely repugnant to the character 
of the institution if it would diminish the fund out 
° the y have to he maintained and educated, 

and the necessary expenses paid e.g., payment of 
Government revenue, etc. 

Per Sankaran Nair J. — Obiter : It is possible that 
the relation of the head of the Mutt to the other 
members thereof might vary in different Mutts. In 
the absence of any evidence to the contrary the pro- 
perties consisting of the gifts, purchases are not held 
as trust property. Put a plaintiff may establish that 
the property is trust property and the onus will lie 
o- him to do so. (1909) 33 M 265 : 19 M L J 778 : 7 
MLT 1 : 5 I nd Cas 4 (14, 15) (FB). 

Head of a Mutt also trustee of a Devasthanam — 
Breach of trust — Suit to remove head of Mutt from 
trust* eship C. P. C., S. 539. 

A suit for a declaration that defendants are not 
lawful trustees of an endowments, for their removal 
from the management, and for the appointment of a 
new trustees for the administration of the trust falls 
within S. 539, (C. P. C. 1882). 

Where a person who is the head of a Mutt and also 
trustee of a Devasthanam by reason of his headship 
of the Mutt is guilty of waste and mismanagement ot 
the trust, it is open to a court of equity to interfere 
and exercise its jurisdiction in order to make what- 
ever arrangements may he required for carrying out 
the objects of the trust, e.g., by the appointment of a 
proper trustee and the like (1909) 19 MLJ 772 (777): 
0 MLT 193 : 3 Ind Cas 255 (DP). 

Heads of mutt -Powers of alienation — Debt 

when binding on mutt properties or its income in 
the hands of the successor. 

Per Benson J. — Heads of the mutts cannot bind 
the corpus or the income of the mutt property after 
the debtor’s lifetime unless the debt is incurred for 
purposes necessary for the maintenance of the mutt 
as such. 

That a Pandara Sannidhi or the head of a inutt 
should maintain a certain amount of state is no 
doubt true, but such maintenance should be out of 
current income and should not be considered a suffi- 
cient reason lor encumbering the mutt property or 


binding the income in the hands of the borrower’s 

successor. 

Per Wallis J. — Heads of mutts cannot in any view 
exceed the powers of a limited owner under the 
Hindu law as defined in Hanooman Prasad’s case. (6 
M. I. A. 393) with regard to their dealing with pro- 
perty in their possession and enjoyment as such heads. 

A mutt had an annual income of Rs. 20,000 of 
which a sum of Rs. 10,000 only was required for the 
purposes of the mutt. The balance was available for 
the personal expenses of the h ?ad of the mutt. The 
head of the mutt borrowed Rs. 1,500 for meeting 
expenses incurred by him during a journey ol 10 or 14 
days he had to make through a distance of 60 miles. 
The total expenditure incurred by him for the pur- 
pose was Rs. 1,800. 

Held, that the debt cannot be regarded as in any 
sense necessary for the maintenance of the mutt and 
cannot, therefore, bind the mutt properties or its 
income in the hands of the successor. (1900) 17 
M L J 40 (41, 42) (DB). 

Debt incurred by holder — Binding character 

of — Decree, form of. 

The estate belonging to a mutt is liable in the 
hands of its holder for debts incurred by his pre- 
decessor in title for purposes necessary for the main- 
tenance of the institution, even though the debts 
were not made a charge on the estate by the pre- 
decessor, just as much as the estate of an infant is 
liable for a contract by his guardian even without 
any express charge over the estate. 

Held also : That the decree of the lower appellate 
Court limiting the liability of the estate to the 
income of the mutt property was the proper decree, 
to be passed. (1907) 17 N1 L J 553 : 31 Mad 47 (48, 
49) : 3 M L T 95 (DB) ; See 14 M L J 105 : 27 M 435 
(440, 441) (DB). 

Decree against head of mutt in a suit on pro- 
note — Compromise de ree — Executi n, objection 
in by successor as to the binding nature of decree — 
Sishyas or disciples, position of — Practice — Parties. 

A decree obtained against the head of a Mutt as 
representing the mutt, whether it is a decree on con- 
test or on compromise, or whether it is in a suit on a 
pro-note executed by the Head himself or otherwise, 
is binding upon his successor in office, and the succes- 
sor cannot impeach it in execution proceedings. The 
proper remedy for the successor is to have it set 
aside in a suit brought for the purpose and for ad- 
equate reasons. 

Obiter : — The Sishyas or disciples of a mutt are 
not co-owners of the Mutt along with its head; nor 
have they such interest in the mutt property as will 
entitle them to be made defendants in a suit to re - 
cover money or property from a Pandara Sannadhi.. 
(1906) 16 M L J 415 (417) : 29 Mad 553 iDB). 

Headship of mutt Corporation sole — Lunacy, 

effect of — Vacancy —Powers of Mattadhipati — Idol, 
consecrated — Juridical person. 

The head of a mutt being a corporation sole does 

not forfeit his position by his subsequent lunacy. He 
is not a mere trustee and his subsequent lunacy does 
not create any vacancy in his office. A debt incurred 
by the head of a mutt, though proper and appropriate 
with reference to the head who incurred it will not 
bind the property of the institution in the hands or 
his successors if the debt is not shown to have been 
incurred for a purpose necessary for the mainten- 
ance of the institution as a mutt. 

Per Subrahmanya Aiyar, Offg. C. J.— The law gives 
heads of mutts full pow-er of disposition over vv ’na 
remains of the income after defraying the estab Its he 
charges of the institution while in respect ot tn 
corpus it treats the individuals composing the line o 
succession as if they were tenants for file. In 
case of mutts the ideal person is the office ot the 
spiritual teacher (Acharya) which, as it were is incar- 
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nate in the person of each successive swami who for 
the time is a real owner ami not a mere trustee The 
•consecrated idol in a Hindu temple is a juridical 
person. 

Per Bhashyam Aiyangar. J. — Property of a mutt 
like the benefice of a bishopric ot the Christian 
Church is substantially inalienable. The head of a 
mutt has absolute dominion over the revenues 
accruing during his life tune subject however, to 
the limited burden of maintaining the mutt. (1904) 

14 M L I 105 : 27 M 435 (439, 456) ; See 33 M 265 
(277) : 19 M L ] 778 : 7 M L T l : 5 Iml Cas 4 (1-13). 

In the case of mutts the custom governing jhc 

particular establishment has to be proved. (1907) 8 
C L J 499 (504). 

Lunacv of Head of Mutt — No forfeiture — See 

(1904) 14 M L J 105 : 27 M 435 (443). 

13. Property 

See also N. 1,5 and 20. 

Shares purchased with money from dharam 

khata, if religious property. 

Where shares are purchased from dharam khata 
and there is no, evidence that the ownership in the 
fund has been divested, the fact that the dividends 
on these shares were spent for charitable purposes is 
not enough proof of the dedication of the corpus to 
charity. AIR (Vol 28) 1941 Lah 347 : 43 P L R 489 : 
197 Ind Cas 481 iDB). 

Temple— Offerings and Dakshnas, division of. 

Olferings as well as cash paid as Dakshna during 
Archana in the temple belong to Archakas and 
Kavalkars have nothing to do with them. Persons 
carrying the idol during processions are entitled 
only to what remains of the offerings at the time of 
the procession but not to cash Dakshna which belong 
to Archakas. 1937 M W N 975. 

Right to possession of properties attached to 

office goes with right to possession of office. Where 
the right to sue for possession of office is barred, the 

? <ossession of properties cannot be dissociated there- 
rom and independently dealt with. AIR (Vol 22) 
1935 Mad 449 : 1935 M W N 503 (DB). 

Properties vested in an idol may be lost by the 

adverse possession of another and the possession of 
an out-and-out purchaser from the manager of an 
idol will be adverse to the idol even if the sale be 
affected for an unauthorised purpose. AIR (Vol 20) 
1933 Pat 6 : 11 Pat 701 : 14 Pat L T 509 : 141 Ind 
Cas 157 (DB). 

Property acquired by sadhu is religious property 

in chela’s hands. 

If a sadhu acquires property and does not devote 
it to religious purposes, ho remains absolute arbiter 
of the disposal of the property, but if the property 
has once passed to a chela, in virtue of his being 
chela it is only reasonable to hold that the chela 
must treat the property as religious. 102 Ind Cas 
893 : 9 L L J 270 • AIR (Vol 14) 1927 Lah 757 (DB). 

. Properties acquired from the income of debutter 

property are impressed with trust for the benefit of 
the deity. 96 Ind Cas 30 : AIR (Vol 13) 1926 Cal 
1092 (Db). 

Mohini allowance is an income of kattalai. 91 

Ind Las 720 : 1925 M W N 774 : AIR (Vol 13) 1920 
Mad 113 : 49 M L J 520 (DB). 

14. Religious institution 

See also N. 11, 12 and 19. 

Bequest to charity-Charity meaning of— Held 

on facts that Es’ean community being good charity 
bequest made to it was valid. 

A purely religious body is not, as such, a charity. 
For example, a nunnery, which does not indulge in 
either teaching or nursing, or, in some way, helping 


external humanity along its thorny path, is not a 
charitable institution. If the members are merely 
engaged in working out their own salvation, they are 
not within the conception of charity. 11, however, 
they do good works of a charitable nature, such as 
nursing the sick or teaching the ignorant, they are 
charities even il theii motive in doing those good 
works may be to further their own salvation. 
Where a community is a teaching organisation, then, 
unless it is teaching something unlawful, it is a good 
chanty : 

Held, that the Es’ean community though a religi- 
ous sect or body having most curious dcctrmess of 
its own, being a teaching organisation was a good 
charity and therefore the bequest to it was a good 
charitable gift. The mere fact that one could not 
understand its teachings which were not unlaw ful or 
did not agree with its teaching, though understand- 
ing it, could not make it any the less ‘charity.’ AIR 
(Vol 33) 1946 Bom 495 : 48 Bom L R 323 : 227 Ind 
Cas 336. 

Law applicable. 

The Courts should be slow- to apply to an institu- 
tion a rule not collected Irom its own constitution or 
practice as proved in evidence; unless it be written 
large in tlu* conduct and history of the “fraternity,” 
the greatest doubt must be thrown upon it AIR 
(Vol 32) 1945 Sind 57 : 1LR (1945) Kar 40 (DB). 

The usage of an institution cannot be altered by 

mere custom for one or two generations. 98 Ind Cas 
442 : 1926 M W N 793 : AIR (Vol 14) L927 Mad 50 : 
51 M L J 652 (DB). 

15. Right to worship 
See also N. 2. 

Suit to decide certain provisions cf will made by 

founder entitling descendants to the right of worship 
and palas — Some of parties dying pending suit— Pro- 
perty in hands of Official Trustee pending order on 
the question of succession Official Tiustee should 
treat heirs of deceased as entitled to palas and make 
them payments accordingly pending the decision. 
AIR (Vol 24) 1937 Cal 382 : 172 Ind Cas 545. 

Where by custom a right to perform puja by 

turns was conferred to Brahmins only. 

Held, that a transfer of such a right in favour of a 
non- Brahmin is net valid. 9" Ind Cas 332:6 Pat 
245 : 1926 P II C C 349 : AIR (Vol 14) 1927 Pat 7 

[db). 

_ Right to Pala or turn of worship is transferable 
and partible. 97 Ind Cas 332 : 6 Pat 245 : 1926 P II 
C C 349 : AIR (Vol 14) 1927 Pat 7 (DB). 

Debutter — Pala of worship — Transfer ‘inter 

vivos’ — Benefit of Thakur— Transfer to co-sln bait. 

Where by an arpannamah the owners of a turn of 
worship of an idol transferred the same to a co- 
shebait, the latter being, owing to his place of resi- 
dence and other advantages, better able to per- 
form the shebait than themselves : Held — that the 
transfer which was inter vivos was in the special 
circumstances of the ease justified. (1909) 13 C W N 
1084 : 36 C 975 (977) : 3 Ind Cas 70 (DB). 

Right of pala or turn of w orship — If heritable 

and devisable— Alienation of richt of worship. 

Under the present Hindu L iw, alienation of the 
right to worship is allowed only when (1' it is in 
accord mce with the wishes and intentions of the 
founder ol the endowment or (2) it is .justified by the 
usage or practice in the family. Originally parti- 
tion and alienation alike of the right ol worship 
were forbidden. Custom and convenience, however, 
intervened and the right to partition ol a right of 
worship cam. to he recognised. (1906) 11 CWN 782: 
34 C 828 (834, 815). 

Temple— Puja in — Persons entitled to do puja. 

The Badves are responsible (o the du- performance 
of the Puja, and the Badves have the right to bid the 
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Pujaries and Shewadharies to perform their duties. 
(1902) 4 Bom L R 582 (584). 

Dharmakarta — Powers of, to increase route of 

proces>ion or curtail it. 

The claim to have the procession of an idol 
carried though a particular street being one to wor- 
ship an idol at a particular place is cognisable by a 
Civil Court. Though the Dharmakarta of a temple 
may increase the circuit of the procession of idol, 
he cannot omit from such procession and street 
though which according to mamool the procession 
has always passed. (1901) 11 M L J 215 (226, 227). 

16. Shebait. 

See also N. 1, 5, 10, 17 and 21 


High Court has no power to grant an application 

by a shebait to sanction alienations in respect of 
debuttar property on the ground of necessity. 1LR 
(1937) 2 Cal 133: 41 CWN 627. 

Where property is absolutely dedicated to 

family idol, the founder divests himself ot all r gh 
and title thereto and by appointing himself and 
his family members in succession to be Shebnits 
becomes functus olficio. AIR (Vol 13) 1926 Cal 1083: 
54 Cal 30: 30 CWN 930: 44 CLJ 479: 98 Ind Cas 
684 (DB). 

Neither-shebait nor donor of accretions can 

alter an existing line of shebaits — Accretions to 
existing foundation are not new endowment. 

Apart from a usage or a consensus of opinion 
among those interested in the worship of the idols in 
favour of such a course, a shebait is impotent of his 
own will and pleasure to alter the line of shebaits 
laid down by the founder or by the common law of 
India. 

Neither does a donor of accretions to the oroperty 
of an idol already consecrated and installed possess 
any such right. The donor, of course, may create 
a trust whereby the trust property may be managed 
by any person whom the uonor elects to appoint for 
the purpose, whether the trust be of a religious 
character or not; but such a trustee does not be- 
come ipso facto a shebait and entitled to hold the 
sacred office of serving the deity. The donor of ac- 
cretions to the estate of an idol already in existence, 
except in the special circumstances is neither entitled 
nor competent to appoint a shebait of such property. 
The persons who, subsequent to the foundation, fur- 
nish additional contributions do not thereby became 
joint founders; their benefaction is regarded as noth- 
ing but an accretion to an existing foundation. AIR 
(Vol 13) 1926 Cal 561: 53 Cal 251: 96 Ind Cas 45. 

Shebait in a position in which he cannot dis- 
charge duties of office properly— He can be remo- 
ved from office. . 

The grounds for removing a Shebait trom his othce 
may not be identical with those upon which a trustee 
would be removed in England. The close interming- 
ling of duties and personal interest which together 
make up the office of Shebait, may well prevent the 
closeness of the analogy but as part of the office it is 
indisputable that there are duties which must be per- 
formed that the estate does need to be safeguarded 
nnd keot in proper custody and it it be found that a 
man in the exercise of his duties has put himself in a 
position in which the Court thinks that he obliga- 
tions of his otfice can no longer be faithfully dischar- 
ITj jc sufficient ground for his removal. AIR 

^1QM922 PC 235- 41 MLJ 68: 26 CWN 133: 30 
MI T PC? 24 48 1A 258: 48 Cal 1019: 19 ALJ 773: 
MBomLRQiS: 34 CLJ 86: 14 MLW 104: 1921 
MWN 554: 2 PLT 725: 62 Ind Cas 70. 

Lessee sub letting property-Lessor not object- 
ing— Presumption is, it is a permanent lease. 

A lease of land was granted in 1824 under a rent 
nofe which provided for a payment of a yearly rent 


and that if the rent was not paid, the lessee should 
be at liberty to remove the structure which he might 
have made on the property. The lessor never raised 
any objection when the lessee sub-let the property, 
on various occasions, viz., 1872, 1883 and 1900. 

Held, the lease was a permanent lease which could 
only be terminated if the rent was not paid. The 
disability of a shebait to make the permanent grant 
is not absolute. Under special circumstances it must 
be presumed that the grant would be valid beyond 
life of the grantor if a long time has elapsed after the 
grant. AIR (Vol 9) 1922 PC 163: 42 MLf 501:26 
CWN 473: 20 ALJ 371: 35 CLJ 421: 24 Bom LR 
584: 1922 MWN 319: 30 MLT PC 268: 40 Bom 481: 
49 IA 54: 66 Ind Cas 162. 

Shebait failing to nominate a successor — Who 

should manage - Adverse possession. 

The devolution of the trust upon the death or 
default of each trustee depends upon the terms 
under which it was created or the usage of the 
particular institution where no express trust deed 
exists. When the worship of an idol is founded, the 
office of shebait is vested in the heirs of the founders 
in default of evidence to show that he has disposed 
of it otherwise. Hence where a shebait appointed by 
the founder fails to nominate a successor in accor- 
dance with the conditions or usage of the endow- 
ment, the management, reverts to the representatives 
of the founder even though the endowment has 
assumed a public character. 

Quaere Whether any arrangement made by a 

shebait authorising two persons to hold office jointly 
is operative in Uw. The right of a person lawfully 
entitled to the office of a shebait may be extinguished 
by adverse possession. (1909) 11 CLJ 2 (12, 13): R 

Ind Cas 408 (DB). f 

Debts incurred by shebaits— Liability of estate. 

The liability of the estate of an idol for wrongs 
committed by its shebait in the reasonable manage- 
ment of its property is analogous to the liability of a 
corporation for wrongs committed by its agents in 
the course of their employment and for the apparent 
furtherance of its purposes. (1908) 12 CWN 550:35 


2 691 (695): 7 CLJ 514. 

Shebaitship— Hereditary shebaitship— Validity 

jf disposal by will— Usage— Family customs— Held 
Dy Maclean C. J. and Mitra J. 

In the absence of any local usage or family custom 
ind where no case of necessity or clear benefit to 
he idol has been made out, a shebait of a pri vat ® 
lebutter is not entitled to dispose of his office oi 
hereditary shebaitship by his will. 

Held by Woodr^ffe J That the question of usage 

lid not affect the matter and that the office J 
ihebaitship could not be alienated by will. UJUo/ 
15 C 226 (230): 12 CWN 323: 7 CLJ 315 (FB). 

Successive shebaits form, in effect, a 

epresentation of the property of the idol. (1908) ^ 
: L J 597 (601) : 12 C W N 739 (DB). 

Shebaits— Representation in suit by person act- 


ig under the authority of shebait — Res judicata 
A decision obtained in a suit instituted in his i owu 
ame by a person who was in possession of, ana 
uthority to represent, the debutter estate . UI >oer i-i 
rpannammah from the shebait and who in a 
^present the debutter estate, is binding on a succe 
ing shebait. (1908) 12 C W N 739 (743) : 9 C L J 
: 6 M L T 364 : 4 Ind Cas 81 (DB). 

Decree against shebait — Construction 

r * 1’ t . 1 aI i/M 


Where a decree for mesne profits follow) mg a pr 
ious decree for recovery of possession of immove 
ble property was passed against one P. wh 

escribed therein as “shebait P • , made 

Held — That the decree should be taken as m 

dainst the idol, the suit having 12 CVVN 

ehalf of the idol and for its benefit { 1908 ) 12 

50 (556, 557) : 35 Cal 691 : 7 C L J £>I4 KW* 
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— Shebait right— Transfer of. 

Shebaiti right cannot be transferred even to a co- 
shebait or to one who is next iusuccession. (1907) 12 
C W N 98 (102) (DB). 

Shebait, representative character of — Res judi- 
cata 

A judgment obtained against a former shebait is 
binding upon succeeding shebaits who in fact form 
a co itinuing representative of the idol’s property. 
(1907) 11 C W N 4S9 : 6 C L J 404 i408, 409) (DB). 

Shebait, powers of — Personal decree against 

shebait — Proceedings arainst debutter estate in exe- 
cution — Cl dm on behalf of idol allowed — Compro- 
mise binding debutter estate — Legality — Prudent 
managership. 

Per Mukerjee J. — A shebait has no proprietary 
interest in endowed property and it cannot be sold 
in execution of a decree against him personally. But 
although it is not competent to a shebait to alienate 
endowed property by way of mortgage or sale tor 
satisfaction of his debt yet he is authorised to deal 
with the endowed property for its benefit and preser- 
vation, and especially for the purpose of tielending 
it from hostile litigious attacks. The test to be ap- 
plied is : whether the transaction was for the benefit 
of the estate. If A in the execution of a decree 
against B (here the shebait) attaches property ot U 
(The Thakur), as the property of B, C (here the 
shebait of the Thakur) may not always find it pro- 
fitable to take the chances of litigation, and it might 
be a prudent act on his part to settle the matter wi 
A. If C happens to be an infant and D or (even B 
himself) his guardian D or B .nay be for the benefit 

of his ward, adopt previously the same course, and 

if that transaction is a prudent and beneficial one it 
would bind the estate of the minor (1 hakur) I here 
is no difference in principle if the judgment-debtor is 
himself the shebait or guardian. 

Held — Per Curiam _ That in the circumstances of 
the case, the compromise made by the judgment- 

debtor binding the debutter estate was binding on 
the estate, being on the whole beneficial to »t. (U07) 

6 C L J 442 : 11 C W N 261 : 34 C 249 (2o6). 

Bond debt contracted by shebait personally 

partly for the use of the idol and partly for his own 

use— Liability of trust property. , prmvP(1 

Plaintiff, who was the shebait of an idol, borrowed 

in his personal capacity a certain sum of money from 
defendant. It was recited in the bond and found .by 
the Courts below that the money was required to pay 
a personal debt, and for supplying the idol with bhog. 
Defendant having obtained a money decree, sola m 
execution thereof the debutteri property. ’ 

in his capacity of shebait, brought the present suit t 

set aside the sale. _ 

Held by Maclean C. J., (agreeing w i'h bampim J;) 
that the trust property could not be sold in execut 
in the previous suit, as the decree wasaga.nst the 
present plaintiff personally ; that S. 244, L. • 
was no bar to the present suit, inasmuch as it 
brought by the shebait to set aside a sale of j rus *J? ° 
perty in execution of a money-decree passed against 

him in his private capacity. , 

Per Gupta J. - The trust property was liable only 

to the extent of supplying the idol with bhog. (1J9-J 

GC W N 663(667) (DB); 0 r T T 

See also 14 M L J 105 : 27 Mad 435 (439) : 2 C L J 

448 (458, 459). 

Expenditure more than income — Items or re- 
imbursement — Limitation. 

The right of indemnity is incident to the position 
of a trustee. The liability in respect of that indem- 
nity is the first charge on the trust estate. A shebait 
is entitled to be reimbursed all sums properly ex- 
pended by him in the preservation of the trust 
estate, as for instance all moneys paid m respect ot 


Government revenue and the like, and all moneys 
properly expended by him in defending his position 
as snebait when challenged unsuccessfully by other 
claimants. (L878) L R 7 C D 504, ref. to.— together 
with moneys properly expended by him in perfor- 
ming the obligations imposed upon him by the trust 
deed. Where the income of the trust estate was 
calculated to be Rs. 10,000 a year and the trustee 
received during the whole period of his incumbency 
onlv Bs. 5,000 a year owing to the wrongful acts of 
lespondents and consequently was driven to spend 
more money than the income in the reasonable ex- 
pectation that on the cessation of the wrongful acts 
of the respondent or on the interposition of the 
Court the income would be sufficient to defray the 
expenditure incurred in the meantime in maintaining 
the religious observances prescribed by the founder 
of the trust. 

Held (l) That under the circumstances the trus- 

tee’s personal estate was entitled to be reimbursed 
the amount spent out of it for the trust. (2) That a 
suit for reimbursement on the shebait’s death by his 
heirs if brought within six years from the shebait’s 
death, was w ithin time. (1901) 7 A L J 125: 7 M L T 
63 : 14CWN 26L : 20 M L J 171 : 11 C L J 220 : 12 
Bom L R 257 : 37 Cal 229 (234) : 37 I A 27 : 5 Ind 
Cas 404 (PC). 

17. Succession. 

Succession to property from guru to chela— Pre- 
sumption. 

Where succession to property has been throughout 
from guru to chela to the exclusion of natural neirs, 
the presumption is that the property is of a religious 
nature and has been dedicated to religious use. AIR 
(Vol 21) 1934 Lah 68 : 154 Ind Cas 357 (DB). 

Deed by Bengali Hindu not well versed in Urdu 

Words ‘pisran, warisan, kaymokamUn’ — Whether 

limit trusteeship to male line of descent. 

Where a deed of endowment to a family deity was 
executed by a Hindu of Bengal with no good know- 
ledge of Urdu and the deed contained the words 
‘pLran, warisan, kaymokamian’, to limit trusteeship 
of the endowment : 

Held that in view of the facts of the case, the said 
words limited the trusteeship of the endowment to 
the male line of the donor’s descent and it was 
sufficient to exclude even the donor’s daughters from 
trusteeship. A 1 R (Vol 19) 1932 Pat 265 : 140 Ind 
Cas 673. 

Question of inheritance to office of Mahant is 

matter of custom. 

As a general rule property given for the mainten- 
ance of religious worship and charities connected 
with it is inalienable except for the necessary pur- 
poses of the religious institution. But the question 
of how the inheritance to the Office of Mahant and 
the consequent interest in the Matt property is to be 
settled is a matter of custom in each particular case. 
Ordinarily the presumption would be in favour of 
the Mahant to nominate his successor either by a 
will or by a written declaration. AIR (Vol 18) 1931 
Bom 79 : 32 Bom L R 1381. 

Line of succession— Right of founder to alter. 

After a complete dedication, the founder cannot 
make any change in the order of succession of 
shebaits unless he has made a reservation to that 
effect in the deed of dedication. (41 C L J 22, not 
followed). 

The texts of Hindu Law which would seem to 
suggest that the donor exercises a sort of supervision 
over the shebaits’ rights and duties and can remove a 
shebait during his life-time if he be not competent, 
refer to public and charitable endowments and not 
to dedications made to family idols. 

The shebaitship is ordinarily vested in the heirs of 
the founder in default of evidence that he has dis- 
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posed of it otherwise or there has been some usage, 
course of dealing, or some circumstances to show a 
different mode of devolution. Where the founder has 
not laid down an order of succession of shebaits in 
the deed of dedication, he can certainly confer a 
shebaiLhip upon some person other than the person 
carrying on the sheba. But it is not the law, nor is 
there in the ruling of the Privy Council in 52 I. A. 
245 to suggest that even it the line of succession of 
shehaits is laid down in the deed of endowment, it 
could be altered by the donor during his lifetime. 
AIK iVol 18) 1931 Cal 329 : 34 C W N 1037 (OB). 

Where in a suit to establish hereditary right~to 

an othce, the right is not proved, but only possession 
is proved, and no prayer for injunction to restrain 
delendant from interference is made, no injunction 
can be granted as in cases of suits for possession of 
immovable property. A 1 11 (Vol 15) 1923 Mad 1139 : 
110 Ind Cas 411 (DB). 

The constitution of a particular shrine must 

govern the succession and the mere fact that a cer- 
tain chela has succeeded to one of the shrines en- 
joyed by his guru does not ipso facto entitle him to 
succeed to another, also enjoyed by his guru. A I R 
(Vol 11) 1924 Lah 170 : 5 L L J 543 : 80 lnd Cas 496 
(DB). 

Succession — Self-constituted sangat cannot re- 
gulate — Power of worshippers. 

A inahant is the head of any Hindu Dera or reli- 
gious institution, and succession to the otfice may be 
hereditary in which case the successor would bo 
a mahant. The only law as to mahants their offices, 
functions and duties is to be found in custom and 
practice, which is to be proved by testimony. A self- 
constituted sangat cannot exercise supervision or 
control over the mutt or mahant. A custom entitling 
the worshippers to control the appointment or suc- 
cession of mahants or to remove them withoid in- 
voking the aid of law must be proved. (1922) 65 Ind 
Cas 842 (DB) (Lah). 

* Succession to the office of Mahant — Minor ap- 

pointed as disoiple to succeed to office— Appointment 
■is not invalid, because predecessor of the then 
mahant is alive. 

It is not uncommon in the case of celibate ascetics 
that a minor is taken as a disciple in order that he 
might succeed to the office of mahant after the death 
of the then mahant. A I R (Vol 9) 1922 Oudh 142 : 8 

0 L J 395 : 66 Ind Cas 415. 

Appointm* nt by the head of a Mutt of his suc- 
cessor, in his own personal interest is invalid. A I R 
(Vol 8) 1921 P C 84 : 39 M L J 98 : 44 Mad 283 : 48 

1 A 1 : 25 C W N 145 : 13 M L W 301 : 18 A L J 
1041 : 1920 M W N 371 : 57 lnd Cas 564. 


Evidence of dedication — Self acquired property. 

Properties dedicated to the office of Granthi of the 
darbar sahib are inherited by the person who suc- 
ceeds to the office. But properties acquired by the 
Granthi out of his own income and which are not 
dedicated to the office descend to his natural heirs. 
Where properties descend from one granthi to ano- 
ther to tfie exclusion of natural heirs, the presump- 
tion is that they were dedicated to religious uses. 
A I R (Vol 8) 1921 Lah 337 . 1 Lah 540 : 59 Ind Cas 


734 (DB). 

-Darbar Sahib at 


Amritsar — Office of Granthi — 


Succession to. 

The office of a granthi is religious and not secular, 
and in order to be qualified for the office it is neces- 
sary that the candidate must be a good Sikh and a 
properly initiated Singh. 

The office is not descendible by inheritance and 
therefore a son, as a mere sou of the previous office- 
holder, is not entitled to succeed. 

Initiation as a Chela is a necessary condition for 
the appointment of a granthi. The other necessary 


conditions, which are to follow, are nomination, 
election and installation. AIR (Vol 8) 1921 Lah 18S : 
48 P L R 1921 : 59 lnd Cas 721 (FB). 

Trusteeship, succession to. 

Where there is dedication of a property ^>y a pri- 
vate individual for religious purposes, in the absence 
of any proof of disposal or direction by the dedicator, 
the trusteeship will vest in the latter’s heirs. 
Semble. — Where the question as to succession to 
endowed property arises between rival claimants to 
the shebaitship against another who is already in 
possession and capable of performing the functions 
of the office, not between the heirs of the dedicator, 
this ordinary rule of Hindu Law does not apply. 
(1910) 7 A L J 430 (435) (DB). 

In the case of inutts there is no uniform custom 

applicable to all mutts so far as the question of suc- 
cession to the Office of Mahant is concerned. (1908) 8 
C L J 499 (504, 505). 

Hindu Law — Will. 

In the absence of any direction to the contrary in 
the will, the right of inheritance to the shebaitship 
follows the same line as the right of inheritance to 
immovable property. (1908) 8 C L J 369 (420' (DB). 

Lashari Vaishnavas — Chela, nomination — 

Bhandara ceremony. 

In the Asthal Raghubi Chak alias Rampati of the 
Lashari Vaishnavas on the death of a mahunt a 
chela succeeds if there is one, and if there be more 
than one, a successor is appointed by the mahuut 
from among the only chela of the deceased mahunt 
to succeed his guru by the due performance of cere- 
monials and when he has performed the sradh and 
cremation ceremonies of the deceased, he is entitled 
to succeed, as mahunt in preference to a gurubhai of 
the late mahunt, even though the bhandara cere- 
mony has not been performed by him. The bhan- 
dara is purely a formal ceremony which neither 
confirms nor creates title. (1907) 5 C L J 360 (377) 
(DB). 

In the absence of express directions by the 

founder of an endowment, tne right to nominate the 
mana/er reverts to the heirs of the founder on failure 
of the persons expressly appointed. (1906) A W N 
178 : 28 A 689 (690) (DB). 

Succession - Maiiant — Chela’s right of succes- 
sion — Alteration. 

The right of succession to the property left by the 
deceased head of a religious institution depends upon 
custom and practice which must be proved by evi- 
dence in each case. (1903) 7 C W N 145 (147). 

18. Suit. 


See also N. 7 and 9 (b) and Civil P. C., S. 92. 

Suit about debutter property in personal capa - 

city is not maintainable. 

A suit instituted by a person with respect to 
debutter property in his personal capacity and not as 
a trustee or shebait is not maintainable. AIR (Vol 33) 
1946 Cal 123 : 49 Cal W N 810 (DB). 

Right of suit — Suit for ejectment in individual 

capacity. 

Possession cannot he granted as manager of tempie. 

AIR (Vol 31) 1944 Bom 245 : 46 Bom L R 441. 

Who may sue. t 

Whether a Hindu or a Jain temple can or canno 
be regarded as a juristic person or legal person as 
matter of construction of a document, it a transte 
made in favour of a temple, it may be and can 
construed as a transfer in favour of the idol f 
transfer in favour of the manager of the temple t 
the benefit of the endowment. Hence one olW 
managers is entitled to file a suit to eject a trespi asser 
A I R (Vol 28) 1941 All 290 : 1941 O W N 731 : 1941 
A L J 397 : 1941 AWRHC 19o : 195 Ind Cas 500. 
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Suit by shebait— Suit dismissed for default— Re- 
storation application by new shebait — Change in 
shebait — Effect. 

No doqbt the right of filing the suit is in the 
shebait and not in the idol. But the shebait is only 
the representative of the idol just as a guardian is the 
representative of a minor. 1 he minor is the real 
plaintiff and not the guardian or next friend who may 
be changed. So the real plaintiff must be held to be 
the idol and not the shebait who is suing in his 
name. That being so, the real plaintiff is not changed 
because a new shebait has come on the scene. In this 
view, an application for restoration under O. 9, R. 4, 
Civil P. C. is maintainable by the new shebait. AIR 
(Vol 25) 1938 Cal 547 : 42 C W N 806 : 177 Ind Cas 

401 (DB) * c » u • 

Suit by representatives of one sect of Brahmins 

claiming right to use and also exclusive title to pro- 
perty — Right to exclusive title denied — Court, it 
precluded from granting relief which plaintitfs were 
entitled to as members of sect. 

A certain temple was a public endowment dedi- 
cated to the use of the entire Brahmin community. 
Plaintiffs instituted a suit for themselves .and as 
representatives of the Brahmin Vadagalai Sri \ <iish- 
navite community againsf the temple represented by 
the dharmakarta asserting a claim to use the 
Mantapam and claiming also in addition a Jigh _to 
the exclusive title and ownership of the Mantapam . 

Held, that the fact that the exclusive title and 
ownersLip of the Mantapam was denied and negatived 
did not seclude the Court from granting the relief 
which the plaintiffs were entitled to get as members 
of the Vadagalai community for the use of the 
Mantapam AIR (Vol 25) 1938 Mad 270 : 179 Ind 

Cas 900. # _ _ , , 

Trust for maintaining of choultry and for buil- 
ding temple— Scheme suit by two members of public. 

Under a will, a trust was constituted and the pur- 
poses of the trust were two : (1) the establishment of 

fSdfng choultry . and (2) the — 

a&srtr j & 

MS » 

famine a scheme for administration of the trust, it 
training a no t maintainable by 

was intended that the suit wa truSt that wa s 

the P l ^ ff LeratiVe owing to the financial condition 
?he h pl S a e intiffs S were^nm^poo^ people § andj! here Lt 

n» fc Hint 

Religious Endowments Board : 

Held that any member of the public who was 
interested in the building of a Vishnu temple such as 
the plaintiffs were, was entitled to bring this scheme 
suit P Having brought this scheme suit in right of 
interest in having the trust relating to the temple 
carried out it would then become necessary for the 

Court to conside? the trust as a whole I. would be 

idle and a waste of the Court’s time to split the trust 
. . two restricting these plaintiffs to tne litigation 

the temple and leaving some- 

body efse to Utilate matters^ so far as the feeding 
choultry was concerned at some subsequent date. 

1938 Mad W 495*1935 MWN Tm”l65 Ind Cas 63 (DB). 

sion of am recovery of possession appertain- 

^ - S t U i l or f 0 h r is re own Ve bLe6t%uUo^ j the benefit 

of the mutt or endowment. A I R (Vol ZZ) lUJO ^ai 
623 : 158 Ind Cas 544. 

13P.Y.D./D.F. 31 


— Who may prosecute. 

Under S. 92, Civil P. C., the Local Government 
may appoint the Collector to prosecute a particular 
suit though it has invested the Legal Remembrancer 
generally with the duties elsewhere discharged by the 
Advocate-General under that section. A 1 R (Vol 18) 
1931 P C 121 : 1931 A L J 309 : 35 C W N 699 : 53 
C L J 537 : 33 Bom L R 968 : 1931 M W N 662 : 34 
L W 63 : 61 M L J 402 : 53 All 910 : 58 I A 460 : 
132 Ind Cas 745. 

Suit for possession of office — Court has only 

to consider if plaintiff has title to be restored to 
office, and not if his removal was proper. 

Where a suit is brought by the Mahant of a 
religious endowment, removed from office, on the 
ground of unfitness, to be restored to possession, the 
Court{has not to consider the question whether the per- 
sons who took upon themselves the right to remove the 
plaintiff from his office were legally competent to do 
so but, the broad question, whether the plaintiff had 
any title to be restored to the possession of his olfice. 
The onus is upon plaintiff to satisfy the Court that he 
has a subsisting title to the endowment and if he 
fails to do so, the Court is bound to refuse to give 
him any relief. AIR (Vol 9) 1922 Pat 346 : 3 Pat L 1 
114 : 6 P L J 408 : 63 Ind Cas 849 (DB).. 

‘Shebait’ or trustee is proper person to defend a 

suit against debattar estate— Decision in suit binding 
on successive shebaits. AIR (Vol 8) 1921 Lah 79 : 
63 Ind Cas 454. 

Scheme Suit— Effect of — Bar to subsequent suit 

by trustee to establish— Private rights — Hereditary 
rights to trusteeship— Proof — C. P. C. (Act XIV of 
1882), S. 539 New Code, S. 92. 

A scheme ODce settled under by Court in respect of 
a public trust cannot be altered except by the Court 
and then only on substantial grounds: and conse- 
quently, a scheme framed by a Court under S. 539 (of 
Act XIV of 1882) is a bar to a subsequent suit by a 
trustee who was not a party to the scheme suit, to 
establish his private right with reference to’the trust, 
which if established, would interfere with a charit- 
able scheme settled by Court. The erroneous order 
of,Court refusing to make him a party to the previous 
scheme suit cannot give the private individual a right 
to due which he otherwise would not have had. His 
only remedy, if any, would seem to be to induce the 
collector to ask for a modification of the Courts 
scheme under S. 92 of the new Code. (1911) 21 
ML J 952 : 36 Mad 364 : 10 M L T 356 : (1911) 
2 M W N 387 : 12 Ind Cas 449 (DB). 

Suit for removal of trustee — If carries with it 

the right to possession of lands attached to the 

mosque. . , , 

A right to sue for the removal or the trustee ot a 

mosque and for an injunction restraining him from 
performing his duties does not necessarily carry with 
it the right to possession of the lands attached to the 
mosque. (1910) M W N 770 : 9 M L T 106 : 8 Ind Cas 
525 (DB). 

Scheme suit— Jurisdiction original, of High Court 

over scheme suit as regards moffusil temple : — See 
20 M L J 387 (392): (1910) MWN14:7MLT 292: 
5 Ind Cas 729. 

Suit by worshippers against temple trustees and 

their alienees for declaration that alienation is 
invalid, and for possession — Decree, form of. 

In a suit by the worshippers of a temple to have 
the alienation of trust property by some of the 
defendants, trustees, to the other defendants de- 
clared invalid, and for possession to the trustees, the 
proper decree to be made, if the Court be of opinion 
that the alienation is invalid, is to decree possession 
to those defendants who are trustees. And the 
trustees need not be referred to a separate ?uit for 
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the purpose. As the trustees will hold possession not 
on their own behalf but only as trustees, no injunc- 
tion restraining them from alienating is necessary. 
(1910) 8MLT114: 20 M L J 151 : 5 Ind Cas 901 
(901) (DB). 

Suit against shebaits for rent. 

All shebaits should be parties — See. (1908) 35 Cal 
182 (184) : 12 C W N 160. 

Suit relating to — Parties — Shebaits — Several — 

Death of one — Survival of right — Suit for possession 
on rejectmeut — Conversion of into one for redemp- 
tion if and when allowable — Co-shebaits made de- 
fendants — Refusal to join as plaintiffs — Collusion 
when not proved or alleged. 

Where property belonging to an endowment is 
sought to be recovered from a third party, who as- 
serts that he is the owner thereof, all the trustees of 
the endowment should be made parties to the suit 
and such of them as refuse to join as plaintiffs, 
should be made defendants. All the trustees should 
ordinarily be co-plaintiffs and only such of them 
should he made defendants as are unwilling to be, 
joined as co-plaintiffs or have done some act preclud- 
ing them from being plaintiffs, because where the 
administration of the trust is vested in several trus- 
tees, they all form as it were, but collective trustees 
and they must exercise the powers of their office in 
their joint capacity. Their interest and authority be- 
ing equal and undivided, they cannot act separately 
but all must join. Upon the death of one of several 
joint trustees, the validity of the exercise of the 
trust powers by the survivors depends upon the 
nature of such power; if these powers are coupled 
with an interest or are annexed to the office of the 
trustee, they will pass with the trust to the survi- 
vors, and can be exercised by them. As regards the 
members of a Mitakshara .amily who are joint she- 
baits, the right of shebaitship passes by survivorship; 
and consequently, upon the death of the original 
plaintiff, the right to prosecute the suit or an appeal 
preferred by him vests by survivorship in all his 
brothers and one of them is not competent to obtain 
an order for substitution as if he is alone entitled to 
the office of shebait. Although a suit brought as one 
for possession may, in the discretion of the court, 
where the circumstances of the case permit, be 
equitably converted into one for redemption which 
could only be allowed when the mortgage is a valid 
and binding one, a plaintiff must (Ordinarily succeed 
on the case he has made in the plaint and unless 
there are special circumstances, an action instituted 
for purposes absolutely inconsistent with redemption 
cannot properly be converted into an action to re- 
deem, as it would in reality amount to the conver- 
sion of a suit of one character into a suit of another 
and inconsistent character. (1907) 5 C L J 527 (534, 
535) (DB). 

Civil Procedure Code (Act XIV of 1882), S. 539 

Public, charitable and religious trust — Removal 

of trustee — Removal grounds of — Manager of temple, 
possession of — Jurisdiction, if trust disputed — 
Pleadings. 

It is not essential to the maintainability of a suit 
under S. 539, C. P- C., that the existence of the pub- 
lic, charitable or religious trust alleged by the plain- 
tiffs should be admitted by the defendant. In a suit 
under S. 539, the court has jurisdiction to make a 
decree for the removal of the trustee. The cases upon 
Sir Samuel Romilly’s Act are not always applicable 
in cases of construction of S. 539, C. P. C. Persons 
who are officiating priests of a temple, carrv on the 
worship in the absence of the high priest and receive 
maintenance from the income of shrine, as also per- 
sons who act as pandaras or guides and priests of the 
Pilgrims, have an interest in the trust within the 
meaning of S. 539, C. P. C., and are competent to 


maintain an action under that section. S. 539, C.P.C., 
is applicable when It is sought to remove the trustee 
from a religious office, if as the holder of such office 
he is called upon to exercise business functions either 
as trustee or as manager of temple funds and pro- 
perties and thus necessarily possesses civil rights and 
consequent liabilities. 

In the case of public temples, the ideal owner of 
the properties dedicated is the thakur; and the she- 
bait or the high priest is merely the natural custo- 
dian of the properties, having no beneficial interest 
therein, and thus occupying the fiduciary position 
of a mere manager, subject strictly to the liabilities 
of a trustee. Although no proof can be admitted of 
any matter during the trial of a suit which is not' 
noticed in the pleadings, yet where a trustee is sought 
to be removed under S. 539, C. P. C., by reason of- 
his fraudulent conduct and improper behaviour, in 
illustration of which certain specific facts are alleged, 
in the plaint, the plaintiffs are not precluded from 
producing evidence of other instances of misconduct 
and misbehaviour. Under S. 539, C. P. C., the court, 
will not dismiss a trustee although he may have 
transgressed the strict line of his duty, provided, 
there has been no wilful default but merely a mis- 
understanding; the court will, however, remove him 
if he has misconducted himself by dealing with the 
trust property for his own personal benefit or set up an 
adverse title to it. (1905) 2 C L J 460 (465, 466) (DB). 
— —Suits — Civil Procedure Code (Act XIV of 1882), 
S. 539 — Interest — Trustee — Breach of trust — Pur- 
chaser — Limitation Act (XV of 1877) Sch. II, 
Arts. 134, 144 — Shebait, powers of — Decree under 1 
S. 539, C. P. C., scope of. 

In a suit under S. 539, C. P. C., where one of the 
plaintiffs was the shebait of a public religious and 
charitable trust, it was competent to the court to 
grant to the plaintiffs for the benefit of the cestui ’ 
que trust, a decree for the cancellation of unauthoris- 
ed and invalid leases of the trust property executed ' 
by the shebait and his predecessor and for recovery 
of possession by the existing shebait. Persons who 
are ex-officio concerned in the performance of the 
worship of a public idol and are entitled to main- 
tenance from the temple funds, have an interest in . 
the trust within the meaning of S- 539, C. P. C., and 
are competent to maintain an action under, that 
section. Where X and Y instituted under S. 539 with 
the consent of the Advocate-General, a suit for set- 
ting aside* certain improper alienation of debut- 
ter propel ty and for other relief making A, the, 
then shebait, a party defendant, and subsequently, 

A was transferred to the category of plaintiff under 
S. 32, C. P. C., the suit was maintainable at the in- 
stance of A without any fresh sanction of the Advo- 
cate-General. It* was not necessary for A to verify 
the plaint. When a person has taken trust property 
from a trustee with full knowledge that it is property 
which tfie alienor was not competent to deal with, 
neither the trustee nor his successor is estopped from 
recovering the trust property for the benefit of the 
cestui que trust. 


Where, however, there was an alleged trust which 
the trustees themselves were competent to terminate 
and the trustees, after having alienated the property 
sought to recover it for their own benefit, they would 
be barred by the doctrine of estoppel. A shebait ha& 1 
no more power to deal with debutter property than 
has the manager of an infant’s estate and prinN| 
facie any permanent alienati n made by him is baa 
in law and a breach of trust; but where necessity is 
established, a shebait can make such disposition or 
alienation as a prudent manager may for the benent 
of the estate. (1905) 2 C L J 448 (458, 459) (DB). 

— Suits — Code of Civil Procedure (Act XIV ot 
1882), S. 539 — Public charity — Jurisdiction — * 
Stranger, eviction of ■ In terest in trust* what constir ,■ 
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lutes— Sir Samuel Romilly's Act (Statute 52, Geo. Ill, 

C. 181), Scope of — Reg. II of IS19, jurisdiction of 
Revenue authorities under — Resumption proceed- 
ings, scope of - Kanungoe— Inam. 

It is not necessary, iu order to makes*, oo'i, L».r.y., 
applicable, that the existence of the trust for public 
charitable or religious purposes alleged bv the plain- 
tiff should be admitted, by the defendant. If the 
trust is disputed, the question must be decided by 
the court upon the evidence. 1 he evidence however, 
must be strong and clear that the lands have been 
inalienably and in perpetuity dedicated by the 
founder for a public, charitable or religious purpose. 
When the jurisdiction of a court to take cognizance 
of a suit instituted before it is disputed the court 
must adjudicate upon the question; mere denial ot 
jurisdiction does not oust it. In a suit under S. 5dJ, 

C. P. C-, a decree for ejectment cannot be made in 
favour of the plaintiff against the stranger to the 
oust who sets up a title hostile thereto. A suit, the 
sole object of which is to eject a trespasser or to re- 
cover possession of trust property from the hands o 
a person who has acquired it on the basis of an im- 
proper alienation by a trustee, does not fall within 
the scope of S. 539, C. P. C. 

Per Mookeriee J.-The language, scope and object 
of Sir Samuel Romilly’s Act are materially different 
from those of S, 539 C. P. C„ and decisions upon 
the former Act cannot be sately relied upon .n . « 

preting the latter. Persons claiming a title purely 
adverse to a trust are not proper parties to a suit tor 
the execution of the trust. As the possession of an 
interest in the trust is an essential condition prece- 
dent to the maintenance of a suit under S 53J, 

■ C. P. C., the plaint ought to contain a speciBc state- 
ment of the grounds upon which such 1 "* erest 
claimed. A plaintiff merely as he heir of ‘he t ustee 
against whom misconduct is al eged. has not such 
interest in the trust as would entitle him to main 
iain an action under S. 539, C. P. C. The interest re 
ferred to in the section must be an existing one and 
not a mere contingency like the possibility of a suc- 
cession. If the trust to be administered is = one for the 
feeding ol wayfarers and the poor, it does not neces 
sarily iollow that every member of the pub ic has 
an interest in the trust. Reg. II of 181 J. , c0 " le . 

upon Revenue authorities lurisdiction to determine 

Whether lands ought to he exenipted lrom as e s 

ment of revenue on the ground that ‘ h *J! ig’r they 
a valid rent-free grant; the Question whether they 
had been absolutely dedicated for a public charita- 
ble purpose, is wholly foreign to such an enquiry. 
(1905) 2 C L J 431 (43o, 436) (DB). 

Right of suit of trustee on mortgage created out 

of proceeds of property dedicated. , i . 

A successor in the office of trustee is . entit led to .in 
stitute a suit on the mortgage created, out of pro 
ceeds of property dedicated to the idol by the 
endower himself, during regime as trustee, in ^virtue 
of the instrument of trust. (1905) 15 M L J oAi . 
Bom L R 869 : 9 C W N 914 : 2 C L I 182 : 8 Oudh 
Cas* 297 : 27 A 581 (591) : 32 I A 172 (PC). 

19. Temple. 

See also Note 9. 

Temple— Dedication to the public— Proof. 

Some of the tests for considering the question 
whether there should be a presumption of dedication 
rp 1iser hv the public, worship by the public and 
offers by the public. A I R (Vol 18) 1931 Bom 33 : 
128 Ind Cas 891 ; 32 Bom L R 1435. 

No presumption exists as to temple in Malabar 

b6 It g w P in b d C e^n P d iV onthe facts proved in each case 

AIR (Vol 15)^1928 Mad 879 : 113 Ind Cas 635 (DB). 
—Stranger building structures to be attached to 
temple show* that temple is public, AIR (Voi 13) 
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1926 Oudh 578 : 97 Ind Cas 853 : 1 Luck 
O L J 696 ; 3 O W N 645. 

Where the son of the founder is shown in the 

map of the place to be the malik of the temple in 
accordance with possession, that would not show 
that the temple is not a public one. AIR (Vol 13) 
1926 Oudh 57S : 97 Ind Cas 853 : 1 Luck 489 : 13 
O L J 696 : 3 O W N 645. 

Residential apartments attached to temples — 

i * v . . . i _ . 


Public character not taken away. 

Residential apartments are invariably attached to 
temples in India, which are merely for the purpose 
of affording rest and convenience to the worshippers 
resorting to the temple. The existence of such con- 
structions would not in any way detract from the 
public character of the temples to which they hap- 
pened to be attached. AIR (Vol 13) 1926 Oudh 578 : 
97 Ind Cas 853 : 1 Luck 489 ; 3 O W N 645 : 13 
O L J 696. 

Temple dependent on mutt for succession to 

headship — Usage of temple alone is material. 

Where a temple and a mutt are two independent 
institutions but the head of tbe mutt has always 
acted as the manager or trustee of the temple, the 
Court is not concerned directly with the mutt. But 
the Court has to determine the usage regulating the 
temple and if, for the purpose of determining this 
question, the Court has to look to the rules or law 
regulating the mutt such rules or law will have to be 
adverted to only to that extent. A 1 R (Vol 12) 1925 
Mad 800 : 48 M L J 299 : 90 Ind Cas 106: 21 M L W 
587 (DB). 

.Notice to Temple Committee — Consequence of 

non-compliance not stated— Notice is sufficient. 

Certain worshippers applied to the Court to fill up 
a vacancy as a temple committee failed to fill up the 
vacancy. Notice of the application was given to the 
members of ‘be committee. 

Held, that the omission in the notice to state 
specifically the const quences of the non-compliance 
of the notice was immaterial and that the notice of 
the application before the Court and the action con- 
templated in accordance with the scheme was a 
sufficient and valid notice to the committee. AIR 
(Vol 12) 1925 Mad 175 : 80 Ind Cas 615 (DB). 

-Subject to special usages to the contrary the 

offerings to the dt ity in a temple do not become the 
property of the officiating priest but contribute to the 
maintenance of the shrine with all rights, ceremonies 
and charities. AIR (Vol 10) 1923 Cal 60 : 72 Ind Cas 
1026 : 36 C L J 478 (DB). 

In Southern Presidency a temple built with 

prakarams and mautapams is presumed to be public. 

In the Southern Presidency except perhaps the 
West Coast the presumption is that a temple built 
in the ordinary style with prakarams and mantapams 
is a public temple until the contrary is proved. The 
temple which was not connected with the residence 
of tne defendant, who claimed it to be a private 
temple, occupied a large area ol ground and numerous 
shrines were attached to it all being enclosed by a 
wall, members of the public had all along been 
invited and freely admitted to this temple for pur- 
poses of worship/. 

Held, all these facts afforded a prima facie infer- 
ence of dedication of the temple to the public. (1921) 
62 Ind Cas 655 : 40 M L J 289 (DB). 

Community, ill-defined — Title to particular 

office or emolument— Capacity to hold: 

The whole of an ill-defined community, such as all 
the members of the Vadagalai community, wherever 
residing, cannot be entitled to any particular office 
in a* temple or to any emoluments or perquisites 
thereof. U902) 14 M L J 171 : 28 M 23 (24) (DB). 

e « • / 1 ^ ' 4 « . . 
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20. Trust. 

Will — Frovision for building a matam for con- 
ducting poor feeding and supply of butter milk to 
poor persons— Public charity. 

A provision in the will for building a matam for the 
purpose of conducting the poor feeding has the effect 
of constituting a public charity. Similarly, a direction 
for supply of butter milk to poor persons constitutes 
a bequest for a public charity. But a direction in the 
will that the money should b# spent on the building 
of tomb and its maintenance does not constitute a 
charitable endowment. AIR (Vol 32) 1945 Mad 
217 : (1945) 1 M L J 328 : 58 L W 160 : 1945 M W N 
309 : I L R (1945) Mad 854 (D B). 

Temple — Light kept eternally burning before it 

Whether proof of its being public temple. 

The fact that some sort of light is kept eternally 
burning in the building will not by itself be sufficient 
to convert the building into a public temple, and is 
miite consistent with the idea of a private temple. 
A I R (Vol 23) 1936 Lah 744 : 38 P L R 289 : 164 
Ind Cas 313 (D B). 

Private temple — Conversion into public endow- 
ment— -Proof necessary — User by public. 

User can convert a private temple into a public 
trust but that user must be unfettered and unrestrict- 
ed by any act on the part of the owners of the temple. 
In other words, the owner or owners of the temple 
must allow the general public the free use of the 
temple at all hours of the day and night without let 
or hindrance and further the offerings made to the 
idol in the temple should be utilised for the upkeep 
of the temple. Before a private grant can be convert- 
ed into a public endowment, that fact must be prov- 
ed bv cogent and very strong evidence. AIR 
(Vol 22) 1935 Oudh 96 : 11 O W N 1435 : 152 Ind 

Cas 861 (D B). 

Endowment — Deed providing for debsheba and 

for feeding of the poor and students — Trust, if 

PI \Vhere a deed of endowment provided that the 
whole of the income of the debuttar property should 
be wholly spent for the purposes of the debsheba and 
feeding of the poor and of students if the income in- 

Ct Field*, that the feeding of the poor and of students 
was really incidental to the main purpose of the 
endowment, namely, the puja of the deity and that 
fhp endowment was wholly of a private nature. AIR 
(Vol 20) 1933 Cal 519 : 60 C 538 : 37 C W N 181 : 
144 Ind Cas 894 (D B). 

Temple — Presumption. 

There is no presumption that any particular temple 
is public or private. Whether it is public or private 
depends on the facts proved in each case. 

Held on the facts that the temple was a public 
one A I R (Vol 19) 1932 All 708 : 1932 A L J 886 : 
143 Ind Cas 95 (D B). 

One^of the tests to determine whether an endow- 
ment a private family endowment or a public endow- 
ment is to consider whether the founder or all the 
members of the family could divert the income of the 
endowed property to their own private use or to any 

nnmnse other than that expressed in the deed of 
purpose otner 1Q) 1932 Pat 177 . 13 P L T 

endowment. A g I ^ ^ ^ (D 

Private and Public Trusts. , 

No original declaration of trust — Part of Income 
of property set apart for charity by each successor - 
Kid trust is created in respect of the income so set 
anart A I R (Vol 14) 1927 Mad 599 : 38 M L T 248 : 
102 Ind Cas 473 (D B). 

J>; ir n 0 se of the trust must guide the Courts, not 

iheView of the majority of worshippers. 


The identity of a religious community described as 
a Church consists in the identity of its doctrines, 
creeds, confessions, formularies^ and texts. The bond 
of union of a religious association may contain a 
power in some recognized body to control alter or 
modify the tenets or principles at one time professed 
by the association, but existence of such power must 
be proved. Although any man having a right to 
worship can bring a suit under S. 92, the right to 
worship connotes the profession by the would-be 
worshipper of the religion practised in the place of 
worship and even though the views of the majority 
of the worshippers may change and develop to such 
an extent that they may wish to alter and even to 
make a radical change in the form of worship, they 
have no right to’ do so, and the minority, however 
small, which adheres to the original practices, retains 
the control and possession of the place of worship 
and its endowments. No question of the majority of 
persons can affect the question but the original pur- 
poses of the trust must be the guide. AIR (Vol 13) 
1926 Lah 100 : 7 Lah 275 : 27 P L R 115 : 94 Ind 
Cas 695 (D B). 

Proof of trust — Income applied to temple — No 

other evidence — Property is not trust property. AIR 
(Vol 8 ) 1921 Oudh 52 : 8 O L J 127 : 61 Ind Cas 956 
(D B). 

Endowment to take effect after a life estate. 

There is no objection to the limitation by a Hindu 
testator or settlor of a life estate followed by an 
endowment of property to religious or charitable 
purposes. 1908 A W N 132 (132, 133) : 5 A L J 256 : 
30 All 288 (D B). 

Trust — Uncertainty — Income of villages to be 

applied to '.“charitable purposes” at a dharamsala . 
which the settler had founded. 

By a deed of trust or bhentnama, the owner of 
seven villages settled the income thereof to the 
extent of Rs. 50 a month to be applied to “charitable 
purposes” at a dharamsala which he had founded. 
In course of time one of the villages mentioned in 
the deed of trust was alienated by a person who was 
at the time acting as trustee. 

Held, on suit by the trustee to have the sale can- 
celled and to recover possession of the village ( 1 ) 
that the trust was not void for uncertainty, and ( 2 ) 
that it was not competent to the court in the suit 
as framed to declare that the village in suit was 
charged with proportionate part of the total income 
of the seven endowed villages. 1908 A W N 34 (35, 
36) : 30 A 111 : 5 A L J 23 (DB). 


Destruction of image — Effect of. 

■ -a m « 


The destruction of an image does not destory the 
endowment. (1907) 8 C L J 369 (390) (D B). 

•Trust estate — Debutter property — Alienability 


— Decree against, when can be passed. 

Per Rampini J. — A debutter property, according 
to Hindu Law, is not absolutely inalienable. It can 
oe alienated for legal necessity and therefore when a 
shebait as such trespasses on the property of another 
ind so commits a tort and he is sued for and F ®r J 
n damages the debutter property can be sold in 
jxecution of such a decree. Per Woodroffe J*r-£ 
:he decree in question appeared to have bound 
:rust estate, the debutter property was liable. 

L0 C W N 1000 (1002) (D B). 

Creation of endowment — Essentials .® r ' 

aetuity, rule, contravention of — Scheme, fr 

>f In h o“der to constitute a valid codowment aU that 
s necessary is to set apart specific property 
ipecific purposes and these purposes are dear y re^ 
Sious and charitable in their nature. The . t ^ e 

nvalid merely because 

•ule which forbids the creation of a perpetuity, 
x" not become invalid by reason of the fact 

: hat there is no express gift to any special 
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that the gift of certain of the properties is to idols 
which are not existent, provided the testator clearly 
expresses an intention to bequeath certain of his 
properties to specific religious or charitable trusts, 
i. e., performance of Durga and Lakshmi pujahs 
which his executors and trustees are to carry out in 
the manner indicated by his will. The court will 
only frame a scheme when a testator having express- 
ed a clear intention to create a trust has failed to 
indicate the means by which the trust is to be carri- 
ed out. (1905) 9 C W N 528 (535) : 1 C L J 605. 

21. Trustee. 

(a) Removal and appointment of. 

(b) Rights and powers of. 

(c) Liability of. 

(d) Transfer of office of trustee. 

(e) Alienation by— see N. 1. 

(a) Removal and appointment of. 


Trusteeship — Proof of— Intention of settlor. 

The mere facts that after the original founder, his 
eldest son succeeded both to the zamindari and to 
the trusteeship of the choultry and that after him, 
his daughter did so and that a partition deed was 
executed under which a provision was made that if 
the trustees mismanaged the property, the Local 
Fund authorities should take over the management 
.are not enough to enable the Court to presume that 
the intention of the settlor was that the trusteeship 
should vest in the zamindar for the time being or 
that an usage has sprung up to that effect which 
could be recognized by a Court of law; much less can 
the Court presume that even a stranger who becomes 
entitled to the zamindari is to be the trustee of the 
choultry. AIR (Vol 33) 1946 Mad 5 : 58 L W 474 : 
1945-2 M L J 264 : 1945 M W N 582 : 222 Ind Cas 
360 (DB). 

Removal of — Gross breaches — Prior meritori- 
ous acts— High standard of rectitude. 

Services done by a trustee to the trust cannot 
be allowed to justify subsequent conduct on his part, 
amounting to misappropriation of trust funds and 
conversion of trust property to his own use. 

The standard of rectitude and accuracy expected 
from every trustee of charitable funds is of the 
highest and that standard must in all circumstances 
be maintained by the Courts if the safety of property 
held upon such trusts is not to be ^ 

(Vol 18) 1931 P C 121 : 1931 A L J 369 : 35 C W N 
•099 : 53 C L J 537 : 33 Bom L R 908 : 1931 M W N 
662 : 34 L W 63 : 61 M L J 402 : 53 All 910 : 58 I A 
460 : 132 Ind Cas 745. 

Unless there is cogent reason to contrary. Person 

having support from majority of community ought to 
be appointed as trustee for Parsi Fire temple in pre- 
ference to one having no such support and tact that 
trustees ought not to be related to each other is not 
sufficient to disregard such wishes. AIR ( v °l 16) 1J2y 
Rang 221 : 7 Rang 501 : 121 Ind Cas 815 (DB). 

Power of nomination must be exercised in the 

interest of the institution. 

In cases of powers of nomination given t0 trustees 
to appoint successors, they should be executed bona 
fide, P in the interests of the trust and not to secure a 
personal advantage. The law applies a fortiori to 
cases of religious charitable trusts, where elements of 
personal advantage should find no place in he 
appointment, the benefit to the institution being the 
sole consideration. AIR (Vol 15) 1928 ; Mad 327 29 
M L W 250 : 51 Mad 720 : 54 M L J 479 . 108 Ind 

Cas 305 (DB). t ,. 

Trustee empowered to appoint successor at his 

death-He appointing one inter vivos-Appointment 

“ general principles, a religious office 


cannot, prima facie, be made the subject of aliena- 
tion. The succession to such an office is governed in 
the first instance by the will of the founder, and, in 
the absence of direct evidence on that point, by 
usage of the particular institution from which the 
founder’s will may be inferred. 

Where the power is given to a trustee to appoint 
his successor “at the time of his death,” there 
should, to make any appointment valid where it is by 
deed inter vivos to take effect at once, be proof that 
there were circumstances showing that the person 
making the appointment had a reasonable apprehen- 
sion or death, and it is always subject to the condi- 
tion that if the trustee making the appointment 
recovers the transfer is not to operate. 

Where the deed constituting the trust clearly ex- 
presses an intention that the appointment should be 
made only at the testator’s decease, the trustee can- 
not give the go-by to it by executing it without put- 
ting a revocable clause. Though the deed inter vivos 
to take effect after his death may satisfy the require- 
ments, such a deed must always be subject to the 
controlling clause in the deed of trust. Such power 
of revocation can be implied from the terms of the 
deed, even though the express power of revocation is 
not reserved. 

Srinivasa Aiyangar, J — In the case of public trust, 
a power of appointment, unless there is something to 
the contrary in the instrument of trust itself, should 
be regarded as a power to be exercised at or about 
the time when the appointment is to take effect 
having regard to the state of things, then, and there- 
fore any appointment so-called previously made is in 
its very nature revocable. AIR (Vol 15) 1928 Mad 
327 : 51 Mad 720 : 29 M L W 250:54 M L J 479:108 
Ind Cas 305 (DB). 

- - Power of trustee to appoint successor — Power of 
members to appoint new trustee — Constitution of 
association — Suit for removal of trustee — Decree 
appointing new trustee — Appointment of new trustee 
after decree by way of summons, legality of. 

A suit was instituted in 1922 for removal of the 
trustees of the Burra Sikh Sangat and a decree was 
passed in 1923 appointing the Prabandhak Com- 
mittee as the sole trustee. This Committee instituted 
a suit in 1924 for recovery of certain amounts from 
the old trustees. In 1925, a certain Act was passed by 
the Punjab Legislature for the Regulation of Sikh 
Gurdwaras in the Punjab and by that Act was set up 
a Central Board with certain functions by way ot 
supervision and control of the Sikh shrines in that 
Province. In 1920, the Prabandhak Committee took 
steps to dissolve itself having, before it dissolved 
purported to transfer its functions to the Central 
Board which was set up by the Punjab Act. Sub- 
sequently, the members of the Burra Sikh Sangat 
held a meeting and appointed the Central Board 
under its old name as trustee. In 1928, an application 
was made in the suit of 1922 by the Board and cer- 
tain members of the Sangat by summons to have the 
Board appointed trustee. This application was allow- 
ed. Thereafter an application was made in the 
present suit to substitute this statutory body as 
plaintiffs in the suit and they were substituted and 
the suit decreed. On appeal : , 

Held, (i) that the application made in 1928 in the 
suit of 1922 which had come to an end in 1923 was 
entirely out of order and the Court had no jurisdic- 
tion to make any order upon the summons which 
was a crude evasion of S. 92, Civil P. C. ; 

(ii) that the statutory Board was not validly ap- 
pointed as a trusee as the Shiromani Gurdwara Pra- 
bandhak Committee and had no power to appoint 
the Board as its successors and there was nothing 
to show that the constitution of the Sangat was 
such as to empower its members to appoint a trustee 
at a meeting; 
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(iii) that the plaintiffs had, therefore, no right 
to sue. 

The right of a trustee to nominate his successor is 
a right which must be derived from some special pro- 
vision either in the deed of settlement or in the rules 
of the foundation or in the custom of the society or 
otherwise. AIR (Vol 18) 1931 Cal 281 : 52 C L J 78 : 
130 Ind Cas 866 (DB). 

Temporary appointment — Legality of. 

Per Wallis, C. J. (Semble) — A temple committee 
has power to appoint a trustee temporarily. 

Per Sadasiva Aiyar, J — Subject to this qualification 
that temporary appointments should only be made in 
emergencies and for different periods or as long as 
a different state of circumstances exist or till the 
committee have had a reasonable time to fix upon a 
suitable person to fill up the vacancy permanently 
with a free-hold right, the making of temporary 
appointments is not within the legal powers of the 
committee members. AIR (Vol 8) 1921 Mad 114 : 13 
M L \V 153 : 61 Ind Cas 783 (DB). 

Appointment of new trustee. 

Held that Secti -n 14 of Act No. XX of 1863 confers 
no powers upon the Court to appoint a new trustee, 
manager or superintendent of a religious endowment. 
If it is necessary to invoke the aid of the Court for 
the purpose of appointing a new trustee the proceed- 
ings provided by Section 539 of the Code of Civil 
Procedure must be resorted to. (1903) A W N 
101 (102). 

Powers of — Removal and appointment of 

Trustees — Temporary Trustees, appointment of — See 
(1906) 16 M L J 435 (438, 439) : 29 Mad 534 : 1 
M L T 127. 

— -Durga — Power of Government — Resumption 
of inam — Substitution of money allowance, effect of. 

After the passing of Act XX of 1863 the Govern- 
ment is not competent to remove a trustee or supe- 
rior of a durga. Where an institution falls under S* 3, 
the committee appointed for its supervision has the 
right to dismiss the trustee for misconduct, and the 
fact that Government has resumed an inam granted 
in its favour and substituted a money allowance 
instead, does not deprive the committee of its juris- 
diction to dismiss a manager. Such redemption and 
substitution of money allowance is not intended to 
be a punishment of the trustee, but is only a pre- 
cautionary measure to render a malversation by the 
trustee more dilfici.lt. (1904) 15 M L J 26 (27) (DB). 

Temple committee — Dismissal by — Validity 

of^ complaints against trustee — Inquiry by Com- 
mittee — Evasive conduct of trustee. 

Where trustee of a temple, being called upon by 
the district committee to answer to certain alleged 
charges, against him, did not obey the order and 
otherwise acted so evasive that the committee rea- 
sonably believed him to be guilty and dismissed him 
from trusteeship: 

Held that he could not claim restoration to the 
office, even though he might prove all the charges to 
be unfounded. (1901) 11 M L J 236 (237) (DB). 

(b) Rights and powers of. 

Rights of. 

The trustees of a religious endowment cannot ap- 
propriate the property and defeat the trust by failing 
to carry out its provisions and misappropriating the 
profits of the property for a period of years. AIR 
(Vol 31) 1944 All 1: 1943 ALJ 535: 1943 AWR HC 
269: ILR (1944) All 20: 211 Ind Cas 157 (DB). 

Power to take loan— One of trustees, if can exe- 
cute promissory note on behalf of institution. 

There is no rule of law which requires the trustees 
of an institution actually to sign a promissory note. 
It is enough if those trustees who do not sign have 

authorised the transaction. - * 


Where one of the trustees of a temple with the 
authority of other trustees incurs a loan for the pur- 
pose of the institution and the loan is ratified after it 
was incurred by the Hindu Religious Endowment 
Board itself and it is not clear whether the temple 
committee was in existence either when the loan 
was incurred or when it was ratified, in the face of 
ratification from so high an authority, there can be 
no ground for holding that the debt was in any way 
improper from the point of view of the temple and a 
decree can be passed on the basis of the promissory 
note against the temple, and the non-ratification by 
the temple committee cannot be a bar. AIR (Vol 29) 
1942 Mad 92: 54 LW 470: 1941 MWN 876 (2): 1941-2 
MLJ 587: 201 Ind Cas 227. 

Powers of trustee —Adverse possession. 

Notwithstanding that property devoted to religious 
purposes is, as a rule, inalienable, it is well-settled 
law that a trustee has power to incur debts and to 
alienate the trust property to the same extent as the 
manager of an infant heir. Ilis alienations can be 
justified by proof of necessity for the preservation of 
the endowment or institution. 

Where the disposition by the trustee is of the 
“math and its properties” (which apparently means 
the institution itself), it is wholly void with the 
result, that the possession of the assignee would be 
adverse from the very start. Where the assignment 
is of the properties of the math, as distinguished 
from the institution, adverse possession will com- 
mence from the cessation of the olfice of the aliena- 
ting mahant. If a suit by the predecessor is barred, 
his right is extinguished and the succeeding trustee 
is equally without title. When the disposition 
amounts to a negation of the trust, the statute would 
run from the very date of the alienation. AIR (Vol 
25) 1938 Mad 415 : 1938 MWN 105: 47 LW 165: 
(1938) 1 MLJ 113: 183 Ind Cas 88 (DB). 


Suit by trustee for recovery of wakf property— 

Court cannot permit trustee to raise money by mort- 
gaging the property, in part or whole. AIR (Vol 17) 
1930 Rang 211. 

Shwe Dagon Pagoda — Under scheme framed by 

late Court of Recorder of Rangoon in Civil Regular 
Suit No. 139 of 1884, property within precincts of 
Pagonda grant is vested in trustees and they have 
sole right to repair buildings such as Zayats. 

The by-law of the trustees however mentions that 
a register shall be kept by them for the purpose of 
requesting the original donor and his representatives 
ana descendants to undertake the repairs. The main- 
taining of such register is purely a matter of grace 
on the part of the trustees and the High Court has 
no power to act as a Court of appeal or revision from 
any decision which the trustees might make as to 
what name should be entered in the register. AIR 
(Vol 16) 1929 Rang 214: 7 Rang 231: 118 Ind Cas 
629 (DB). 


Lease by trustee of endowed properties, is valid 

for his life-time or the period of his holding office. 

It is quite common for persons in the position of 
trustees of religious and charitable endowments to 
make lease of such property. These can be recog- 
nised as being valid for the life of the lessor or the 
trustee or what-is equivalent to his life his continu- 
ance in the trust and to construe words apparently 
wider in import as limited to the lifetime ot the 
lessor qua trustee. Where there are no extravagant 
words in the instrument indicating a permanent leas 
such as mulgeni.'etp., or other technical phrases 
that import the transfer should be deemed t0 ® 
at the trustee’s death or his ceasing to hold othce- 
Courts should strive, where they can, to put a 
construction upon the instrument ut res magis ‘ 
quam pereat so as to uphold it and carry into 
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the intention of the parties. AIR (Vol 11) 1924 Mad 
827: 47 MLJ 256: 95 Ind Cas 845 (DU. 

Trustee's powers of alienation over corpus — 

Trustee’s position — ‘Necessity’, meaning of. 

An alieuation of temple property as a permanent 
lease at an unvarying rent or a fixed premium is not 
sustainable, though it is a house site and was not 
producing any income before the date of alienation, 
and the tact that the alienation is in favour of a 
charitable institution or for the supposed good of the 
public is irrelevant to the consideration of the 
question. 

Obiter— A shebait is in a position analogous to 
that of the manager of an infant heir; and he cannot 
alienate the corpus of the estate unless for sufficient 
necessity. A decree can also be passed against the 
corpus of the property. A necessity justifying aliena- 
tion of rent and income will not be such as will 
justify au alienation of the corpus. Alienations of the 
corpus ought only to be resorted to as extreme mea- 
sures in the absence of other reasonable means ot 
providing tor the needs of the temple. 1 he require- 
ments of daily worship, of buildings suitable lor the 
carrying on of such worship and even of the essentia 
festivals intended to cultivate the religious 
of the section of the public for whose benefit the 
temple is dedicated may afford grounds for the a - 
nation of part of the corpus. Necessity as rc ® arc £ * 
human infant and an idol will vary. Obfervations 
in 27 M. 435 and 465 commented on amKloubtcci. 
(1910) 20 MLJ 969 (975, 976): 34 Mad o3o: J.MLi 
83: (1911) 2 MWN 154: 9 Ind Cas 281 (DB). 

Trustee— Power of alienation— Mokurari pottah 

The power of the Mohunt of the 
the time being to alienate debutter property is. k. 
the power of the Manager of an infant heir, limited 
to cases of unavoidable necessity, ‘V. \ ‘ r or . A \\ 

such necessity, to create a new and fiy c { a . . g 
time, though adequate at the time, in lici - lv o{ * 

the endowment the benefit of an aug ‘ breach 
variable rent from time to time, wouWb e ^ r each 
of duty in the Mohant. A mokurari pottah or pc 

nent lease granted by the Mohunt , , CO nstruc- 
for the time being on the most fav of bl the ntor . 
tion, enures only tor the hie rn c 1003: 6 

(1909) 14 CWM 1: U Bom ,^0^545) 36 
ALJ 857: 10 CLT 284: 19 MLJ o30 (j4ob d 

4 Ind Cas 449 (PC). ^ 

[On appeal from 3CLJ 306: 10 C W N ,38 (i43. 

744): 33 Cal 511.] ValMJtv of- 

Permanent lease by t ru ^ e ® Act g 108 

Ejectment and compensation— T. • » J. . 

A permanent lease by a trus ° bsen ' ce Q f special 
dowment at a fixed rent in he ^ not valid 

circumstances of necessity lor L.iiding in virtue 
in law. A lessee who construct a b en ^ ati011j but 
of the lease is not entitled to a y b °. l( g n (1 g 0 8) 19 

l *S.?ST4 Ind Cas 1129 (DB) 
Trustee’s power of 

SS&SSii'S rent—EHeet of ;f 

A permanent lease of c * eb “' t t ® r (1907) 12 CVVN 63 

not executed for legal necessity. UW/J oo 

(64) (DB). atrainst co-trustee— Dharma- 

Trustee, suit y* change of Namams — Intro- 

karta's legal P^pg^ach of trust. 

duction of new idol— ore us* 
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from 1 chan eitf g^tlie f ° i ^ ^ he ** te imple* nd 

ing with, the Tengalm the temple a copper 

fmage o? VedTnta vSSk* is one relating to the pro- 


perty of the temple vested in the trustees and is 
cognizable by a civil Court under S. 11, C-P. C. 
(O.C.). 

Per Miller J,— The stone and chunain namams are 
part of the property of the temple vested in the 
trustees, and their removal or alteration is an inter- 
ference with plaintiff’s right of property. In all 
temple matters the only safe guide is usage, and if 
this usage of the institution is Tengalai in character, 
the trusted of the institution has, at any rate without 
sufficient cause or excuse, no power to proclaim a 
wholesale alteration of the form of naman usually 
displayed in the temple a change in the predominat- 
ing influence therein. Such a departure from usage 
is not prima facie within the power of the trustees 
and any trustees making such departure will be 
restrained by the civil courts. A trustee is within 
his powers in introducing a portable image or 
Vedanta Desikar to be used, if necessary, in proces- 
sional ceremonies especially where no temple funds 

are spent on the making of such image. Where there 
is already an image of Vendanta Desikar in the 
temple, the introduction of a portable image is not 
a sacrilegious act. A recent innovation is not the 
same thing as acting in contravention of established 

usage. 

Per Wallis J. — Whether Dharmakarthas of a Hindu 
temple are trustees in whom the temple properties 
are vested or they are merely managers, it may in 
practice be necessary for civil courts to deal with 
them as trustees of the general body of the temple 
-worshippers. If the Dharmakarthas commit a breach 
ot trust cognizable by a civil court they may be 
restrained at the suit of the other Dharmakarthas or 
worshippers. A suit is not necessarily a suit of civil 
nature so as to be cognizable by civil courts merely 
because the facts constituting the cause of action are 
alleged to amount to a breach of trust. If such facts 
relate merely to religious rites or ceremonies, such 
questions may be determined by the civil courts 
provided anv right to property or an office depends 
on them; vide S. II, C. P. C., Explanation. It is not 
the law that temple trustees hold on trust to provide 
for carrying on public worship at the temple accord- 
ing to mamool or usage of the institution and that 
every departure from such usage is a breach of trust 
for which they can be sued in a civil court. The 
right of a worshipper to worship at a given temple 
is a civil right recognized by courts. Such right ot 
worship may be enforced at the suit of a person 
proving himself entitled to worship and will also be 
protected in various ways. The introduction of new 
idols or other objects would only be restrained when 
they interfere with the form of worship for which 
the temple is dedicated. Other innovations, whether 
by way of commission or omission, provided they 
are serious, will give rise to a civil suit for the re- 
moval of trustees. A court ought not to direct the 
removal of a Vadagalai idol from a temple in which 
the predominating ritual is Tengalai on the ground 
that it is an unauthorised innovation unless it is 
shown that the introduction of the idol will interfere 
with the prevailing form of worship. Although the 
putting on or taking off of such things as namams is 
ordinarily not a matter of a civil nature yet a who e- 
sale substitution of Vadagalai emblems for Tengalai 
emblems in a Tengalai temple may be regarded as 
an interference with the rights of property ot the 
Tengalais and therefore cognizable by a civil court. 
Where a temple in which the predominating ritual 
is Tengalai, it must be presumed that it has been 
dedicated to the worship of the Tengalais largely, it 
not exclusively, and the Tengalais will have a right 
to object to any alteration in the temple stnicturd 
which would affect its character as Tengalai institu- 
tion. (1907) 17 M L J 1 (8, 9) : 30 Mad 158 : 2 MLT 
69 (DB). 
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Trustee, power, of, to create service tenure in 

perpetuity — How for binding on successors — Termi- 
nation of tenure — Notice — Sufficiency. 

A trustee has no power to grant the trust lands on 
service tenure and bind his successors in perpetuity 
except on very special grounds. But where the grant 
has been acquiesced in by successive trustees for 
a long period, the possession of the tenant can 
be terminated only by sufficient notice. A patta 
given at the end of the fasli indicating the change 
in the conditions of the tenure even for the existing 
fasli is r.Ot a sufficient notice. (1905) 28 M 391 (392, 
393) (DB). 

Templfe trustee — Creation of additional trustee- 
ship by hereditary trustees — Validity — Practice — 
Parties — Worshippers, joinder of, in suit for decla- 
ration possession and damages— Misjoinder. 

The hereditary trustees of a temple have no power 
to add to their number by taking in other people as 
additional trustees even though it be highly bene- 
ficial to the trust to do so. Persons interested as 
worshippers in a public religious institution may be 
added as parties to a suit instituted by a trustee on 
behalf of the institution against third parties acting 
to the injury of the institution, if, in the opinion of 
the court, such joinder is called for in the interests 
of the trust. Even though the joinder of certain 
persons in their capacity as plaintiffs was bad, their 
Lordships allowed their names to stand on the record 
on the ground they were interested in the institution 
as worshippers, but refused additional persons any 
relief in respect of possession and damages as prayed 
for in the plaint. (1905) 15 M L J 475 : 29 M 106' 
(110) (DB) ; See also (1905) 29 M 534 (538, 539) : 1 
M L T 127 : 16 M L J 435. 

— — Kattalaigar’s right to subscribe solely — Wor- 
shipper’s rights — Trustee’s powers. 

Any worshipper is entitled to take part in the 
worship in a temple at any time or at any festival, 
and for that purpose to subscribe towards the funds 
necessary for the performance of the festival, and 
even though sufficient funds have been already subs- 
cribed for, to require that his subscription may also 
be utilized for that purpose ; but no one and no 
special body of worshippers can claim the right to 
subscribe the funds necessary for a particular festival 
to the exclusion of other worshippers. The trustees 
are competent to arrange with any worshipper per- 
manently for the supply of funds to conduct a festival; 
and if others also subscribe in addition, the festival 
can be performed on a grander scale. (1905) 15 MLJ 
458 (460) (DB) ; See also (1909) 19 M L J 743 (746) : 
7 M L T 248 : 5 Ind Cas 76. 

— — Trustee’s powers — Kattalai, manager of — Aliena- 
tions and obligations contracting of — Validity — Per- 
manent lease — Improvement. 

According to the Indian Common Law relating to 
Hindu religious institutions such as the present the 
landed endowments thereof are inalienable. Though 
proper derivative tenures conformable to custom may 
be treated with reference to such endowments they 
cannot be transferred by way of permanent lease at 
a fixed rent nor can they be sold or mortgaged. The 
revenues thereof may alone be pledged for the 
necessities of the institutions. It is no part of the 
manager’s duty to effect improvements with refer- 
ence to existing endowments when the funds in his 
hands do not admit of it, nor is he called upon to 
enter into transactions for the purpose of augment- 
ing the funds of the institution. He cannot in any 
manner subject the institution in his charge to 
duties obligations and burdens to which, with refer- 
ence to the nature of the foundation or otherwise, 
the institution is not inherently or necessarily 
Subject. 

Held, that where a kattalai and a mutt were 
tenants in common in the melwaram due from a 


village, an arrangement by which the manager of a 
kattalai undertook to collect the whole melwaram. 
and be himself responsible to the mutt for its half is 
neither binding upon the kattalai nor enforceable- 
(1904) 27 M 465 (475, 476) : 14 M L J 81 (FB). 

Trustee’s power to grant permanent lease — 

Regulation, VII of 1817 (Madras) — Obiter. 

It would be breach of duty on the part of a trustee 
of a religious endowment to “create a new and fixed 
rent for all time, though adequate at the time, in 
lieu of giving the endowment the benefit of an 
augmentation of a veriable rent from time to time,” 
unless there were special circumstances of necessity 
to justify it. (1904) 27 M 291 * 14 M L J 200 : 8 
C W N 545 (549) ; 31 I A 83 (PC). 

Temple Committee— Possession of properties of 

temples governed by the Act — Right of trustees as 
against Temple committee. 

The trustee or manager of a temple governed by 
the Religious Endowments Act, XX of 1863, is enti- 
tled to the possession of the temple properties as 
against the Temple committee. (1903) 26 M 243 
(note) (244 note) : 6 M L J 14. 

■ ■--Trustee’s powers to alter the purpose for which 
the institution was founded — Usage how far eviden- 
tiary of the purpose — Duty of court to support 
usage — Trustee’s duty. 

The principles which govern the regulation of 
religious trusts in England by the Court of Chan- 
cery will mutatis mutandis govern religious trusts 
in this country. Where an institution exists for 
the purpose of religious worship, but the exact 
form of worship or the class for whose benefit it was 
established cannot be discovered from the instru- 
ment at all, the court can find no other means of 
deciding those questions than through the medium of 
an inquiry into what has been the usage of the wor- 
shippers in respect thereto and if the usage is a 
lawful one, it is the duty of the court to support that 
usage in the suit legally instituted of any person 
interested. It is not in the power of managers of 
the institution to alter the purpose for which it was 
founded or to say to the worshippers that the 
managers have changed their opinion and that the 
worshippers should come to the place of customary 
worship, unless they conform also to the alteration. 
It is the duty oi the trustee to maintain the custo- 
mary usage of the institution, and if he fails to do 
so he is guilty of a breach of trust, and still more so 
if he deliberately attempts to effect a vital change of 
usage and to make it binding on the worshippers by 
obtaining a decree of the court to establish it. (1902) 
12 M L J 360 (364, 365) (FB). 

(c) Liability of. 


Promissory note by trustee — Liability — Decree 

against temple properties. 

Where a trustee borrows money for purposes of the 
:rust by executing a promissory note, the creditor is 
not entitled to a decree charging the amount due 
jnder the promissory note against the trust property, 
rhe liability is restricted to the personal promise or 
executant trustee to pay. AIR (Vol 29) 1942 .Hr 
L98 : 54 L W 472 : 1941 M W N 877 : 1941-2 M L J 
568 : 201 Ind Cas 332. 

-Co-trustees — Liability for negligence — Liability 


or not recovering arrears of rent. 

Where the greater part of the arrears due Irom 
enants is interest and not principal, trustee lana- 
ord ‘should not be held liable for not recovering tne 
:ntire arrears from the tenants. 

Trustees are liable not only to account for tfte 
noneys that have actually come into their hands ; Du 
dso for moneys which might have come into tlieir 
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hands if they had acted with due diligence and with- 
out gross negligence, and in all cases they would be 
liable for the result of their gross negligence. But 
where there are a number of trustees and where 
there is such disunion among them that however 
much a particular trustee or trustees are honest, 
diligent and willing to discharge their duty, it is 
practically impossible to carry on the management 
properly, the trustees could not be made jointly and 
severally liable for the impossibility of the manage- 
ment which has been the result of their disunion 
rather than gross negligence or wilful default. AIR 
(Vol 21) 1934 Mad 115: 38 L W 902: 57 M 315 : 1933 
M W N 1433 : 148 Ind Cas 1155 (DB). 

-Trustee buying goods for temple necessity — 

i ^ r i l • i_ i _ 


Temple funds are liable. 

Although there is a great distinction between a 
mutt and a temple there is no distinction between 
the borrowing powers of a swami of a mutt and the 
borrowing powers of the trustee of a temple. 

Where the trustees of a temple purchased goods on 
credit, not for their private purposes but in the dis- 
charge of the duties under which they lay in the per- 
formance of the worship and feeding of the worship- 
pers and the goods so bought were legitimately 
applied for these purposes, the temple funds in the 
hands of the trustees are liable for the price of the 
goods so bought. AIR (Vol 17) 1930 Mad 1009 (DB). 

—Trusteeship not a place of prestige or power— 

•_ 1 r J rnnri'f io/> 


impartible estate — Transfer of estate to stranger— 
Trusteeship, if passes. 

When the impartible estate is transferred to a< 
stranger in whose hands the estate will not continue 
to be impartible, the trusteeship of a religious or 
charitable institution cannot be held to pass as an 
annexe to the impartible estate even it one takes it 
that so long as the original family held the zamindari, 
the trusteeship vested in the zamindar for the time 
being. AIR (Vol 33) 1946 Mad 5: 58 L W 474: 1945-2 
M L J 264: 1945 M W N 582 : 222 Ind Cas 360 (DB). 

Where an office of trustee is transferred by the 

Board and the Committee for a present payment of 
a certain amount in cash and a promise to make an 
yearly payment of a certain sum, tne transfer amounts 
to a transfer of the office of a trustee for a monetary 
consideration which is opposed to public policy and 
cannot be recognised as being in accordance with 
law. It is not as if appointments of this kind are per- 
mitted by custom; and even if there is such a custom, 
such a custom could not be recognised by law. AIR 
(Vol 25) 1938 Mad 713 : 47 L W 529 : (1938) 1 M L J 
517 : 1938 M W N 393 : 177 Ind Cas 823 (DB). 

Religious office— Release to next man entitled— 


M. M — E ‘ _ 

It is a place for service and sacrifice. 

It is highly regrettable that trusteeships of temple 
and similar institutions should be looked upon as 
places of prestige and profit and that people should 
be found who are desperately anxious to be elected 
to such places or to continue to stick to them in spite 
of the onerous and serious responsibilities thereot. 
The true spirit in which such offices should be accept- 
ed or retained is the spirit of service and sacrifice 
in the interests of the public and of the institutions. 
So long as such offices are regarded not as posts ot 
duty and responsibility, but as opportunities of per- 
sonal aggrandisement, the affairs of such institutions 
are bound to be unsatisfactoiy. In this view, no 
doubt, schemes under which there should be candi- 
dates for trusteeship and elections to such offices are 
largely incompatible with the true spirit that should 
prevail, but it is the dream of democracy that there 
may be candidates who are pressed by public opinion 
to accept office if elected and that there may a so be 
elections which truly ^flect the highest principles of 
election. AIR (Vol 12) 1925 Mad 1070 : 1925 M W N 

505 ( FB ). r f n 

Trustees— Purchase by one of several, in his own 

name — Presumption. 

Where one of several trustees purchases property 
in his own name in the absence of anything ; to .show 
that he purchased ^ ustrustee the presumption is 

that he purchased it for himself. (1909) 19 M L J 31 
(314, 315) (DB). 

Bond to maintain accounts. 

A trustee of a Durga is bound to maintain accounts; 
and if the institution falls under S. 4 ot Act A A or 
1863 he is bound also to submit the accounts to the 
committee. (1908) 18 M L J 205 (209) : 31 Mad 212 

^Trustee-Personal liability of - Debts incurred 

***7 creditor who advances money to a tnistee for the 
ourooses of the trust can prima facie hold the trustee 
personally liable, leaving the latter to Ins ownrem 
dies, if any, against the trust property. (1JU7; 1/ 

MLJ 615 (616). 

(d) Transfer of office of trustee. 

Charitable institution created by zamindar of 


Validity of. ... 

A renunciation of a non-hereditary religious olhce 

(viz., a trusteeship of a private temple) which vested 
in the senior member of a family by virtue or a par- 
tition deed, in favour of the next senior is invalid in 
the absence of any rule of succession to the olhce 
binding upon the members either existing belore or 
made at the time of partition. (1910) 20 M L J 65 4 
(655, 656): 7 Ind Cas 971: 8 M L T 32o: (1910) MWN 

716 (DB). . , 

(e) Alienation by. 

See N. 1. 

RELIGIOUS ENDOWMENTS ACT (20 of 1863). 

See also (1) Hindu Law — Religious Endowment. 

(2) Madras Hindu Religious Endowments 

Act, 2 of 1927. 

(3) Religious Endowments. 

•Preamble. 

— Preamble— Applicability. 

The Religious Endowments Act does not apply to 
an endowment which is not a public one. AIR (Vol 
28) 1941 Pat 260 : 7 B R 897 : 22 P L T 699 : 19o 
Ind Cas 313 (DB). 

Preamble — Meetings of Temple Committee — 

Adjournment— Adjournment of meeting for want of 
quorum without notice is invalid. 

Where there is no quorum, the assembled members 
have no power to adjourn the meeting unless at any 
rate notice of the adjournment is given to ail the 
members. If no notice of the adjournment is given to 
all the members the adjourned meeting held after- 
wards is invalid. There being no special rule, the 
case must be decided on general principles. The 
mere fact that the notice states that some very im- 
portant matters were to be transacted does not give 
one an express notice that appointments of Dew 
trustee of the suit Temple were to be made and is 
not sufficient. With certain very limited exceptions 
where a special meeting of a Committee or any other 
body has to be specially convened for a particular 
purpose, every member of that body ought to have 
notice of the meeting and its purposes. AIR (Vol 10) 
1923 Bom 272: 73 Ind Cas 178: 25 Bom LR 315 (DB). 

g 

S. 3 — Applicability — Mosque in which the 

trusteeship has not been hereditary at any time. 

Where it is clear that the person in management 
of a mosque, to which the provisions of Madras Regu- 
lation VII of 1817, were applicable is not a hereditary 
trustee and there is no evidence that the trusteeship 
of the mosque has ever been hereditary the right to 
nominate the trustee, manager or superintendent for 
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the institution must be deemed to have vested in the 
Government or any public olficer when the Religious 
Endowments Act (XX of 1863), came into force and 
S. 3 of the Act would therefore apply to it. AIR 
(Vol 34) 1947 Mad 333 : (1947) 1 M L J 107 : 60 
L YV 84 : 1947 M W N 124. 

— Ss- 3, 4, 7 — Committee appointing mutawalli — 
Effect of — Whether can sign cheques — Power to 
incur necessary expenditure —Acts not detrimental 
to endowment — Whether constitute mismanagement 
— Di version of funds to charitable purposes — Power 
of the committee to do so. 

H dedicated his properties to the service of God, 
by a document variously described as a tawliatnama, 
a deed of appropriation or a deed of trust creating an 
endowment popularly known as the Hooghly Imam- 
bara. Two mutawallis were appointed by the creator 
of the endowment by the deed executed by him in 
the year 1806. The net income of the endowed pro- 
perties was divided into nine different shares, three 
of these shares were devoted to religious purposes; 
two shares were to he applied to the remuneration of 
two mutawallis and the remaining four shares were 
to be spent for secular purposes specifically mention- 
ed in the deed of endowment. The properties which 
came to be known as the kharif towliat properties, 
which escheated to the Government after demise of 
H were, by virtue of an arrangement made by the 
Government, treated as appanage to the three-ninths 
share mentioned above ; 

Held (i) that when mutawalli has been appointed 
by a committee under Religious Endowments Act, 
it would not be right to hold that the trust or waqf 
properties vested in the mutawalli and that he alone 
was competent to sign cheques and that the com- 
mittee was not competent to sign them ; 

(ii) regard being had to the different allocations of 
funds of the endowment providing for expenditure 
for purposes not specifically mentioned in the deed 
of endowment or not provided for by the Govern- 
ment in the 1 matter of distribution of funds, the pay- 
ments out of the fund (three-ninths share) could not 
be said to be an act of diversion of funds by the 
committee appointed under the Act seeing that pay- 
ments were being made on account of a settlement 
of dispute with a person who was asserting his right 
to be a mutawalli with the power to nominate or 
appoint his successor to the mutawalliship : 

(iii) it could not be held that there was any diver- 
sion of funds by the members of the committee 
which made them liable to answer a charge of 
malfeasance, or breach of trust. Nor could it be 
said that a diversion of funds entailed the removal of 
the members of the committee under whose direction 
the funds were diverted. The objects of the endow- 
ment included religious as well as charitable pur- 
poses. Religious purposes do not exclude charitable 
purposes; and there is nothing in the Indian statutes 
or in the rule of the Muhammadan law which 
draws a clear cut distinction between the religious 
or pious purposes on the one hand, and charitable 
purposes on the other. If there was a surplus re- 
maining after defrayal of the expenditure for 
the purposes specifically mentioned in the deed of 
endowment, a surplus out of the three-ninths share 
allocated to religious and pious purposes and a surplus 
out of the income of the secular properties known 
as the kharif towliat properties made by the orders 
of the Government, an appanage of the three-ninths 
share, there should not be any bar to the diversion 
of funds of the nature arising for consideration. AIR 
(Vol 21) 1934 Cal 348 : 58 C L J 356 : 150 Ind Cas 
124 (DB). 

Ss. 3, 7, 12 — Committee’s power to appoint 

mutawalli — Position of mutawalli — “Manager, 
trustee, and. superintendent/’ meanings of — Diffe- 
rence between the powers under Muhammadan Law 


and Religious Endowments Act (XX of 1863), re- 
garding the appointment of mutawalli. 

The object of Act XX of 1863 was to relieve the 
Board of Revenue and the local agents from all 
duties imposed by Bengal Regulation XIX of 1810 in 
respect ot superintendence of religious establish- 
ments, the appropriation of their endowments, the 
preservation of buildings connected therewith, and 
the appointment of trustees and manager, or con- 
nected in any way with the management of such 
establishments; and by the provisions contained in 
Ss. 7 and 12, all those duties in the case of religious 
endowments to which S. 3 applied, were fully trans- 
ferred to the committee appointed by the Local 
Government “to take the place and to exercise the 
powers of the Board of Revenue and the local agent . '* 
The effect of the enactment was to confine to the 
committee the same duties and responsibilities, and 
enable them to exercise the same powers as the 
Board of Revenue, and the power to suspend or 
remove a mutawalli for just cause, which was pro- 
perly incident to the principal duties and responsibi- 
lities of the Board of Revenue under Bengal 
Regulation XIX of 1810. By the provisions of the Act, 
as contained in S. 12, applicable to cases coming 
within S. 3 of the Act, the committee was to be 
appointed for the superintendence ot the religious 
establishment and for the management of its affairs; 
the Powers of the committee were not merely powers 
of supervision and control. The trusiee, manager or 
superintendent of the religious establishment ap- 
pointed by the committee could have no possession 
strictly so called. The property was vested in the 
committee; the trustee, manager or superintendent 
could have no legal property vested in him, he being 
only an agent or servant of the committee. 4 he 
committee could always, under the law, take over 
such custody or management from the trustee, manager 
or superintendent appointed by it, provided they act 
in the interest of the institution. 

The Act contains no definition of the word 
“trustee”; it uses indifferently and indiscriminately 
the terms, ‘manager’ ‘trustee’ or ‘superintendent,’ 
clearly showing that the expressions are used to 
connote one and the same idea of management. 

The powers of the committee appointed under Act 
XX of 1863 are not the powers exercisable under the 
general Muhammadan law in the matter of appoint- 
ment of mutawallis, and not the powers exercised by 
the creator of the endowment himself but by the 
power vested in the Ruling Power, the power exer- 
cised by the Board of Revenue under Bengal Regula- 
tion XIX of 1810, and the power conferred upon the 
committee under the Religious Endowments Act 
(XX of 1863). The mutawallis appointed under the 
Regulation have no power to appoint their successors. 

AIR (Vol 21) 1934 Cal 328 : 58 C L J 333 : 38 C W N 
214 : 61 C 80 : 149 Ind Cas 1215 (DB). 


. S. 3 — Status of mutwalli. 

The position of a mutawalli appointed by the com- 
mittee is that of a servant of the committee and he 
cannot have what is called a free hold in his office. 
In all cases falling under S. 3, the muiawalli cannot 
claim the same position as a trustee under S. 4 and « 
cannot be claimed by the mutawalli that the com- 
mittee has no power in them to dismiss him hut has 
to ssek the intervention of the Courts in that bernm* 
AIR (Vol 21) 1934 Cal 328 : 53 C L J 333 : 38 C WN 
214 : 61 Cal 80 : 149 Ind Cas 1215 (DB). 

S. 3 — Condition for exercise of powers by com- 


ttcc 

ro give jurisdiction to a temple committee to ap- 
int a trustee or to file a suit requiring accoun 
m the trustee or directing transfer of property to 
stee appointed by them, it must be shown that 
j case fell under S. 3. AIR (Vol 17) 1930 Mad 292- 
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52 Mad 945 : 30 M L W 509 : 1929 M W N 714 : 57 
ML] 448 : 120 Ind Cas 739 (DB). 

S. 3— Essentials for application — Essentials for 

invoking S. 3 laid down. , , , , 

Before S. 3 can be invoked, there should be two 
conditions satisfied, namely that not only Regulation 
VII of LS17 should be applicable, but also that at the 
time of the passing ol the Act the nomination of the 
trustee, manager or superintendent should be vested 
in or exercised by the Government or any public 
officer, or such nomination should be subject to the 
confirmation of the Government or public officer. 
AIR (Vol 17) 1930 Mad 292: 52 Mad 945 : 30 M L M 
509 : 1929 M W N 714 : 57 M L J 44S : 120 Ind Cas 

739 (DB). 

S. 3 — 'Public officer’ — Public officer means 

public officer under Government of Madras. 

The words “public officer” must, having regard to 
the other sections of this Act and to the provisions 
of Regulation VII of 1817, mean public officer under 
the Government of Madras and not a public officer 
anywhere even outside British India, or a pu > ic 
officer outside the control of the Government of 
Madras. AIR (Vol 17) 1930 Mad 292 :o2 Mad 94o : 
30 M L W 509 : 1929 M W N . 14 : ot MLJ 44b . 
120 Ind Cas 739 (DB). 

3 ‘Religious establishment’ — Kattalais are 

“religious establishment. ” 

The word “religious establishment” in S. 3 covers 
the case of kattalais and unless the kattalia itself was 
such that its trustee was to be nominated by the 
Government or a Public officer or the nomination ws 
subject to be confirmation of the Government or a 
Public Officer, S. 3 could not apply to the kattalais. 

■ Devasthanam Committee was held to have no 
right of supervision over the kattalais AIR (\ ol 10) 

1923 Mad 209 : 16 M L W 340 : 31 MLT-li . 19— 
M W N 704 : 70 Ind Cas 59S (DB). 

,§ s . 3 and 14 — Rules for guidance of trustee — 

Dismissal of trustee. 

Per Nanier T. A Temple Committee has power 

to P fr r ame P ruiel- for the guidance > of trustee but the 
rules should not infringe on the rights of the trustee 
arising by virtue of his trust and power of manage- 
ment The rules should not reduce the trustee to the 
nosition of a servant of the Committee. Any such 
rule is ultra vires A Committee can investigate 
charges against a trustee and failure of the latter to 
attend and to offer explanations amounts to breach 
of duty. Before his dismissal on this § r °|;?^ f sh ^ 
be given an opportunity to defend himself. A1 
(Vof 5) 1918 Mad 816 : 5 L VV 672 : 38 Ind Cas 695 

[ ,Sc 3 and 13, 14 — One trustee hereditary— Rest 

appointed by Committee-Right to call for accounts. 

Per Wallis, C. J. — A temple of which one ot the 
trustees is a hereditary trustee and the other trus ^| 
are appointed by the Committee comes under S. 3 ot 
Act XX of 1863. Some of the decisions have unduly 

fettered the powers of the Committee which it was 
intended by the Legislature it should possess, .viz., 
those conferred on the Board of Revenue by Reg. V1L 

° Per Seshagiri Aiyer J._It is doubtful if the deci- 
sions that lay down that no account can be called tor 
from hereditary trustees are right 

of territorial jurisdiction discussed. AIR (Vol 4) 1J17 

Mad 551 : 39 Mad 700 : 30 M L J 29: 19 M L T 25 s 
3 L W 43 : 32 Ind Cas 211 (DB). 

§. 3 Trustees appointed by Government — 

Rights of Committee. 

In a suit by a temple Committee for a declaration 
that the suit temple was subject to its control 
and should be managed by a trustee appointed by it, 
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the committee must prove that the right of appoint- 
ing trustee vested in it. The fact that Government 

officials exercised supreme control over the manage- 
ment of the temple would not suffice. In the absence 
of the evidence of the fact that Government ap- 
pointed the trustees it is insufficient to prove the 
right of appointment, because, under the Common 
Law, the sovereign has the right to appoint trustees 
when there were not found persons competent to 
make such appointment. A wrongful assumption by 
the Government of the power to appoint a trustee, 
is not sufficient to bring the temple within S. 3. AIR 
(Vol 3) 1916 Mad 475 :2L VV 37L:28 Ind Cas 833 (DB). 

S. 3— Temple committee — Power to appoint 

additional trustees. c 

A Temple Committee appointed under Act A.\ ot 
1863 has a discretionary power to appoint additional 
trustees to a temple under its superintendence and 
and such appointments can only be questioned on toe 
ground that the power was not exercised reasonably 
and in good faith. A I R (Vol 2) 1915 Mad 106. (1) : 
(1915) M W N 2S0 : 28 Ind Cas 556 (DB). 

Ss. 3 and 4— Suit against trustee or manager for 

removal. . , 

The legislature could not have intended that where 

there is a Committee appointed, under S. 3 which con- 
trols the trustee, manager or Superintendent, a suit 
may be instituted not merely against the Committee, 
but independently of the Committee against the 
trustee, manager or Superintendent lor his removal. 
The circumstance that a Committee lias been ap- 
pointed under S. 3 and the Committee has worked 
for many years without protest and challenge is 
prima facie evidence that the endowment is ol the 
character described in S. 3 ot the Act. (191o) 40 Cal 
323 : 17 C L J 183 : 16 Ind Cas 908. 

Ss. 3 and 4 — Burden of proof — Admission in 

prior litigation— Effect. . \ c u 

The plaintiff must prove that the plaint temple fell 
under S. 3 of the Act and the onus is not shifted by 
the mere fact that the defendant admitted in some 
criminal case aud in a petition to the Devasthanam 
Committee that the temple was subject Jo the Com- 
mittee, (1909) 6 M L T 282 : 4 Ind Cas 1062 (DB). 

S. 4. • .. 

S. 4 Temporary appointment ot trustee, vali- 
dity of. , , , , . . 

The Act does not lay down that the appointment 
of a trustee must be for life and a temporary appoint- 
ment of a trustee for some years is valid. AIR (Vol 2/ ) 
1940 Mad 823 : (1940) 2MLJ 5: 1940 M W N 695: 
52 LW 185 : 191 Ind Cas 410. 

S. 4 — Filling up vacancy— Temporary manager 

—When can be appointed. 

The District Judge would have jurisdiction to ap- 
point a temporary manager of trust property under 
S. 5 of the Act, only in the case where a vacancy has 
occurred in the office of trustee to whom such pro- 
perty shall have been transferred under S. 4 ot the 
Act. Where the District Judge does not at all consi- 
der the question of the applicability ol S. 5, his order 
is open to revision by High Court. AIR (Vol 8) 19:*1 
All 351 : 43 All 50 (DB). 

Ss. 4 and 5 — Vacancy — Appointment of new 

trustee by District Court. , 

The District Court cannot appoint trustees under 
S. 5 of the Act when vacancy occurs in the office of 
the trustee unless the property is actually transferred 
to the former trustee, under S. 4 of that Act, by the 
Board of Revenue, or by Government. (1910) 14 
CWN 1104 : 7 Ind Cas 164 (DB). 

S. 5. 

S. 5— Applicability. 

Section 5 only applies where there is a vacancy 
existing at the time the application is made and only 
in cases where there were trustees, managers or supe- 
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rintendents under the control of Government at the 
time of passing of the Act. It does not apply in ap- 
plications for removal of trustee and appointment of 
another. A I R (Vol 22) .1935 All 273 : 1935 A L J 
311 : 1935 AWR 118 : 157 lnd Cas 202 (DB). 

S. 5 — Temporary manager — Court when can 

appoint. 

When a District Judge, without enquiring whether 
property was or was not under the management of 
any trustee, manager or Superintendent at the time 
when the Act was passed and was transferred to such 
trustee, etc., by the Local Government, passed an 
order appointing the Collector as temporary ma- 
nager : 

Held, that the order was without jurisdiction and 
was liable to be set aside. AIR (Vol 8) 1921 All 351 : 
18 A L J 897 : 2 U P L R (All) 275 : 58 lnd Cas 162 
(»B). 

S. 5 — Appeal. 

No appeal lies from an order under S. 5 of Reli- 
gious Endowments Act. AIR (Vol 8) 1921 All 348 : 
43 All 55. 

S- 3 — Temple committee’s power — Dismissal of 

Dharmakartha — Grounds for — Validity. 

Under powers vested in the Temple Committee 
under Act XX of 1863, they cannot dismiss a Dhar- 
makartha for not voluntarily rendering accounts or 
for failure to voluntarily furnish security or mere 
absence from the temple locality. An illegal order of 
dismissal cannot be validated by subsequently calling 
for accounts or for security. (1913) 24MLJ 358 : 18 
lnd Cas 58 (DB). 

S. 5 — District Court if may appoint a trustee 

pending decision of Civil Court, in all cases. 

District courts have no power, upon a vacancy oc- 
curring in the office of the trustee of a religious en- 
dowment, to appoint a trustee under S. 5 unless the 
endowed property has been actually transferred to 
the former trustee under S. 4 by the Board of Reve- 
nue or Government. 

Section 5 contemplates the temporary appointment 
of. a manager by the court pending the decision by a 
civil court of the title of any other applicant to the 
office. (1910) 14 C W N 1104 : 7 lnd Cas 164 (165) 
(DB). 

Ss. 5, 14 — Suit to remove Mahant on account of 

misfeasance — Receiver, Court’s power to appoint 
when right of succession not in dispute — C. P. C. 
(Old), S. 539. 

In a suit brought under the Religious Endowments 
Act, a civil court has no power to appoint a receiver 
or manager of debutter property except under S. 5. 
A civil court has power under that section to appoint 
a manager only when there is a dispute as to the 
right of succession. A person electing to proceed 
under the Religious Endowments Act can be given 
only such special relief as that special statute says it 
may give. If he wishes for any relief beyond that, 
he should proceed under S. 539, C. P. C. 

Section 5 is applicable whenever a vacancy occurs 
in the office of a trustee or manager of an endowment 
which has been transferred to a trustee or manager 
under S. 4 and a dispute as to the right of succession 
arises; and is not confined to vacancies caused by the 
death of the individual trustee or manager to whom 
the endowment has been transferred under S. 4. 
(1904) 8 CVVN 404 (407) (DB). 

.Ss. 5, 10— “Civil Court”— ‘Persona designata’ — 

Vacancy in office of manager— Conditions precedent 
for a Judge to act under S. 5— Civil Procedure Code, 
(old) S. 622— Revision. 

An applicant for appointment as Manager under 
S. 5 is “interested” in the temple within the mean- 
ing of S. 5 and is competent to ask the High Court to 
revise the order of the civil court. An order made by 


the civil court under the powers conferred by S. 5 is 
a judicial adjudication in the matter before the court 
and the High Court is competent to revise such an 
order. 

The conditions precedent to the exercise of juris- 
diction under S. 5 are — (1) The.existence of a vacan- 
cy. (2) There should have been a transfer to the for- 
mer trustee. (3) The existence of disputes antecedent 
to the proceedings in which the order is sought to be 
passed as regards the succession to the office. The 
dispute referred to in the section includes not only a 
dispute as to the right to succession but also one as 
to the person who is to succeed to the office. (1903) 
26 M 85 (90). 

S * 6 - 

Ss. 6, 14, 4 — Status of trustee — Dismissal — 

Grounds. 

The status of a trustee is not that of a servant ; he 
can be dismissed only on good and sufficient grounds 
and after an enquiry into the facts, and a dismissal 
which is not so justified may be set aside by the 
Courts of law. Mere disobedience of committee’s 
order by the trustee in the matter of his colleague’s 
taking over charge is not sufficient reason for his dis- 
missal. AIR (Vol 27) 1940 Mad 823 : (1940) 2 MLJ 5: 
52 LW 185 : 1940 MWN 695 : 191 lnd Cas 410. 


•S. 7 — Madras Hindu Devasthanam Committee, 
power of. 

The Madras Hindu Devasthanam Committee created 
under the Religious Endowments Act, 1863, can 
make the appointment of trustee for a term of years 
and is not bound to appoint a trustee for life. A 
trustee is not a servant of the Committee. AIR 
(Vol 28) 1941 Mad 546 : 54 L W 12 : 1941 MWN 
647 : (1941) 2 M L J 35 : I L R (1941) Mad 942 : 196 
lnd Cas 335 (FB). 

•S. 7 — Powers of Devasthanam Committee — - 


Nature of — Committee appointing Overseer and 
defining his powers by resolution — Resolution, if 
binding on trustees — Power of Committee to ap- 
point additional trustees. 

The management of temples is prima facie in the 
dharmakarthas and the Committee constituted under 
Religious Endowments Act of 1863, ought not to re- 
duce them to the position of servants not to interfere 
with the management of the internal affairs of the 
temple. The Committee are not entitled to exercise 
their powers arbitrarily. But, on the other hand, it 
is open to the Committee to take all steps which may 
seem to them reasonably necessary for the due pre- 
servation of the properties of the institution and 
that in this respect the only limitation to be imposed 
upon their powers is that they should not unneces- 
sarily interfere with anything that may be described 
as the existing scheme of management. A Committee 
constituted under Religious Endowments Act of 18t» 
have all the powers which the Revenue Board had 
under Regulation VII of 1817 and in general terms, 
their powers can be described as powers of superin- 
tendence. 

One of the trustees of a temple falling under S. 3, 
Religious Endowments Act of 1863, filed a suit asking 
for an injunction restraining an Overseer ot tn 
temple having been appointed thereto by the Mad 
Hindu Devasthanam Committee, from claiming joint 
possession and custody of the temple jewels, go 
silver articles and other movables of the e P . 
along with trustees and from demanding delivery 
the keys of the temple safes- In August 1933, t^ 
Committee passed resolution defining the eights d 

duties of the Overseer. It appeared in evidence tM 

he had the powers specified m the resolution. I 
resolution dated 11th March 1888, there was a s 
direction that the room containing treasury, ! 
and documents should be locked as usual w.th three 
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keys and each of them should remain in the hands 
of the two dharmakarthas and of the Overseer : 

Held, that the resolution was of special significance 
and reading the resolution in the light of the direc- 
tions contained in the High Court’s judgment of 
1876, it suggests that during such time as there was 
an Overseer holding office, nobody thought it impro- 
per or contrary to.tne usage of the institution that 
one of the keys of the temple treasury and jewels’ 
safe should be in charge of the Overseer. 

Held, also that the Overseer was as much an officer 
appointed by the Devasthanam Committee under its 
statutory powers as the trustees, and if the proper 
authority lays down certain functions as the proper 
functions of each office-holder, there was no legal 
objection to its so doing. The resolution was within 
the competence of the Committee. It was even 
within the powers of the Committee even to appoint 
additional trustees without bringing any charges 
against the existing trustees. AIR (Vol 24) 1937 
Mad 327 : (1937) 2 M L J 477 : 46 L VV 695 : 173 
Ind Cas 381 (DB). 

S. 7— Death of a member of Committee pending 

suit — Abatement. 

A suit by the surviving member of a committee ap- 
pointed by the Government under S. 7 is maintaina- 
ble. A committee is not ipso facto dissolved when 
one of its members dies during the pendency of the 
suit instituted by the committee. AIR (Vol 21) 1934 
Cal 328 : 58 C L J 333 : 38 C VV N 214 : 61 Cal 80 : 
149 Ind Cas 1215 (DB). 


i, 7 Committee appointed under — Powers of — - 

Corporations created for a specific purpose— Acts of 
— Legality — Tests. 

The committees appointed under S. 7 are statutory 
bodies, and though they are not strictly corporations, 
their procedure in matters relating to management 
and administration should be governed by the rules 
applicable to regular corporations. The difference, 
however, between a statutory corporation and a cor- 
poration which is not statutory exists and must be 
recognized. The former has such rights and can do 
such acts only as are authorized directly or indirectly 
by the statute creating it; the latter, speaking General- 
ly, can do everything that an ordinary individual can 
do, unless restricted directly or indirectly by statute. 
Acts directly authorized are such things as may 
fairly be regarded as incidental to or consequential 
upon those things which are expressly authorized; and 
contracts entered into by a corporation created for a 
specific purpose are intra vires the corporation, 
although not expressly mentioned in the statute 
under which it takes powers. In determining, there- 
fore, whether an act of a corporation is ultra vires or 
illegal, illegality approaches very near to, and m 
many cases is the same as ultra vires; and the ques- 
tion is whether a particular act of a corporation is 
within the competency and power of the corporation. 
Where the power to appoint is expressly conferred 
by the statute, the power to determine the terms ot 
appointment must be held to be within the compe- 
tency of the committee as a statutory corporation 
inasmuch as acts beneficial for the purpose of the 
control of the endowment — the specific purpose tor 
which the corparation was created — are intra vires 
the corporation. A I R (Vol 21) 1934 Cal 328 : 58 
C L J 333 : 38 C W N 214 : 61 Cal 80 : 149 Ind Cas 

1215 (DB). 

S. 7— Powers of committee. 

If a committee is appointed by the Local Govern- 
ment under Section 7 for the management of 1 rust 
property, it has all the powers which were formerly 
possessed by the Board of Revenue under the Ben- 
gal Regulation 19 of 1810, which was entrusted with 
all the reasonable powers which might be exercised 
for the benefit of the trust. It is within the compe- 


tence of such a committee to grant a lease for more 
than a year of a portion of the Trust property which 
is not void merely because it is for more than a year. 
A. I. R. (Vol 9) 1922 All 417 : 44 All 677 : 20 A L J 
697 : 68 Ind Cas 764 (DB). 

Ss. 7, 12 — Powers of Temple Committee — 

Vacancy — Effect. 

The powers in a Committee are not suspended by 
the occurrence of a vacancy among its members. 
34 Mad. 1, Diss. A I R (Vol 4) 1917 Mad 551: 39 Mad 
700 : 30 M L J 29 : 19 M L T 25 : 3 L VV 43 : 32 Ind 
Cas 211 (DB). 


Ss. 7, 9, 10 and 12 — Temple — Originally subject 

to the Committee of one taluq — Lands assigned to 
another taluq in Rev. redistribution — Former Com- 
mittee to have jurisdiction. 

Where lands belonging to a temple were originally 
in one taluq and subject to the Devasthanam Com- 
mittee of that taluq and later on for revenue purposes 
the lands were assigned to another taluq in another 
Dt., the first Devasthanam Committee continues to 
have jurisdiction over the temple. AIR (Vol 4) 1917 
Mad 484:39 Mad 949 : 31 M L J 360: 36 Ind Cas 284 
(DB). 

S. 7 — Status of Committee — Suit by some only of 

the members. 

The Committee under S. 7 is a corporation having 
a legal entity and is similar in all respects to every 
other corporation. If one member is dead the sur- 
vivors can act until another is appointed. AIR (Vol 3) 
1916 Pat 44 : 1 Pat L J 437 : 3 Pat L W 31 : 38 Ind 
Cas 13 (DB). 

S. 7 — Death of any or all members. 

The Committee appointed under S. 7 of Rel. Ends. 
Act does not cease if any or all the members die. It 
may remain dormant for a time but becomes active 
as soon as the other vacancies are filled up. The suit 
by the surviving members of such a Committee is 
maintainable. (1912) 39 Cal 304:12 Ind Cas 147 (DB). 

Ss. 7, 10— Corporations— Vacancy to be filled up 

— Manner. 

Per White. C. J. — The law governing corporate 
bodies, with regard to the capacity of the members 
to act, is not applicable to the case of the statutory 
body appointed under the Act of 1863. The majority 
of the members originally appointed is insufficient to 
give full powers of the Committee to the surviving 
members. 

Per Abdur Rahim J The legislature contemplated 

that the original number of members must exist to 
exercise the powers of the Committee under the Act. 
Some members of the Committee appointed under 
S. 7 of the Religious Endowments Act cannot fill a 
vacancy in the Committee; they can only appoint a 
day within three months for election. After this 
period Civil Court must be moved for filling the 
vacancy. 34 Mad 1 : 8 M L T 213 : (1910) M W N 
608 : 20 M L J 814 : 7 Ind Cas 754 (DB). 


7— Mutt— Powers of Committee. 

Committee of Mutt appointed under S. 7 can sue a 
Tahsildar for accounts. (1909) 9 C L J 636: 2 Ind Cas 
635 (DB). 

S.8. , ^ , 

S. 8— Election rules— One paper rejected— Fresh 

• «• _ _ La nnll a/1 f nr 


nomination papers should be called for. 

Where, at certain election, three candidates are to 
be elected and only three nomination papers are 
received but one of them is rejected, fresh nomina- 
tion papers should be called for and a meeting should 
be called for electing three candidates. AIR (Vol 26) 
1939 Bom 335 : 41 Bom LR 524 : 184 Ind Cas 628. 

s. 8 — Election rules — Absence of signature on 

nomination paper— Signature subsequently put — 

Effect of. . . . 

If the nomination paper is not valid on the last 

day fixed for its receipt due t© absence of the signa- 
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ture of the candidate, the signature subsequently put 
after that date cannot make it valid retrospectively 
and such a nomination paper would be out of time. 
AIR (Vol 26) 1939 Bom 335 : 41 Bom L R 524 : 184 

lnd Cas 628. 

S. 8— Election rules — Signature on nomination 

paper — Mode of. . , 

A signature by means of a stamp is sufficient where 
the document is required to be signed, and it is not 
necessary that the stamp should be the facsimile of 
the signature. Even a printed heading of the name 
of the party is a sufficient signature by him if the 
document is written in his hand. Nor is it neces- 
sarv that the signature should be at the foot of the 
document. 

A candidate to the election for trusteeship had 
himself put the rubber stamp impressions of his full 
name and addresses in the proposal and agreement 
clauses of a nomination paper. There was, however, 
no signature appended against the item “signature” 
in the nomination paper. One of the requirements 
of the nomination paper was that it should be coun- 
tersigned by the candidate : 

Held that the nomination paper was proper and 
valid. AIR (Vol 26) 1939 Bom 335 : 41 Bom LR 524 ; 
184 lnd Cas 628. 

g Temple — Scheme for management framed 

bv decree Provisions regarding election of trustees 

and his qualifications for election made — Scheme 
empowering trustee, worshippers or voters of temple 
to apply to Court for determination, whether person 
nominated for election as trustee was eligible— Court 
held had power to determine that question and give 
direction accordingly— Relief asked need not be pro- 
virtpd for in decree or asked for in separate suit. AIR 
(Vol 26) 1939 Mad 605 : 1939 MWN 1009. , 

S. 8 Rules under — Adjournment of meeting — 

Notice is necessary — Contents of notice. 

Where there is no quorum, the assembled members 
have no power to adjourn the meeting unless at any 
rate notice of the adjournment is given to all the 
members. If no notice of the adjournment is given 
to all the members the adjourned meeting held 
afterwards is invalid. There being no special rule, the 
case must be decided on general principles. The 
mere fact that the notice states that some very im- 
portant matters were to be transacted does not give 
one an express notice that appointments of new 
trustees ol the suit Temple were to be made and is 
not sufficient. With certain very limited exceptions 
where a special meeting of a Committee or any 
other body has to be specially convened for a parti- 
cular purpose, every member of that body ought to 
notice of the meeting and its purposes. AIR 
(Vo? 10) 1923 Bom 272 : 25 Bom LK 315 : 73 lnd Cas 

178 (DB). 

g 8— Improper or unfit person appointed — Re- 
medy for his removal. . . . , , 

If a District Judge appoints, against the clear inten- 
the Act under S. 8, an improper and unfit 
nerson by reason of his religious cjualiBcations or 
moral conduct, such person could be removed by pro- 
Pouivalent to proceedings by quo warranto 
^ Fnefand AIR (Vol 3) 1916 Mad 268 : 29 MLJ 671: 
18 MET 469 : 2 LW 1099 : 31 lnd Cas 502 (DB). 

S* Insolvent appointed manager— Committee 

appointing undesirable person as manager ought to 
be removed from office. 

The members of a Temple Committee tinder the 

Religious Endowments Act appointed as Manager of 
Rengiu which was under their charge, and 

a *l p n h vSded a yearly income of two lakhs of 
Wh lp h s a person who was an undischarged insolvent 
rupees, a P removed from Government service 

forVflagract breach of the rules regulating the con- 


duct of Government servants and imposed certain 
conditions on the appointment, namely that the 
manager should hold office for five years, that he 
should furnish security for Rs. 10,000 and that he 
should as soon as possible file a scheme suit : 

Held, that the appointment was improper and that 
by such appointment they had rendered themselves 
unfit to carry out the responsible duties with which 
they were entrusted and that consequently they were 
rightly removed from their office by the District 
Judge. 

Held, further that the conditions did not make any 
difference as they were illusory. AIR (Vol 13) 1926 
Mad 500 : 23 MLW 339 : 94 lnd Cas 955 (DB). 


S. 10. 

S. 10 (as amended by S. 78 of Bengal Wakf Act) 

Suit challenging appointment of Member of com- 
mittee by wakf Board — Jurisdiction of Civil Court. 

The Civil Court has jurisdiction to entertain a suit 
challenging the appointment of a member of a com- 
mittee by the wakf Board under S. 10 of the Religious 
Endowments Act as amended by S. 78 of the Bengal 
Wakf Act. Under S. 10 of the Religious Endowments 
Act, the Civil Court was the appointing authority in 
certain circumstances, and all that S. 78 of the 
Bengal Wakf Act did was to substitute the Wakf 
Board as the appointing authority in those circumst- 
ances. The only change which S. 78 made was a 
change of the authority entitled to appoint. From 
that change it cannot possibly be inferred that it was 
the intention of the Legislature to oust the jurisdic- 
tion of the Civil Court in all matters arising under 
S. 10 of the Religious Endowments Act. Nor is the 
jurisdiction of the Civil Court in these matters ousted 
by reason of S. 92 of the Bengal Wakf Act. 

What the wakf Board does when it appoints a per- 
son as a member of the Committee is what it is 
empowered to do under S. 10 of the Religious Endow- 
ments Act, as amended. Its order is an order under 
that Act and can never be construed as an order 
made under the Bengal Wakf Act. That being so, 
S. 92 cannot possibly apply to such an order. Further, 
in S. 10 of the Religious Endowments Act, the Legis- 
lature clearly says that if a certain state of facts 
exists and is shown to the Wakf Board to exist, then 
the wakf Board may proceed to fill the vacancy. In 
such a case it has always been held that the jurisdic- 
tion of the Civil Court is not ousted and the jurisdic- 
tion of the Board to act can be challenged. AIR 
(Vol 36) 1949 Cal 272 (DB). 

Ss. 10, 14, 18 — Appointment of mutawalli — Po- 
wer of District Judge -Necessity of suit. 

Where there is a vacancy in the office of mutawalli 
and there is no question of removing an existing 
trustee, the vacancy may be filled up bv an applic^' 
tion to the District Judv'e and a suit under S. 92 , Civil 
P. C., is not necessary. The District Judge, as a princi- 
pal Civil Court of original jurisdiction, has by virtue 
of his powers as a kazi has a general power of making 
the appointment. But where the question is of remo- 
val of existing mutawalli and the appointment or 
another in his place the proper remedy is a suit 
under S- 92. Civil P. C., or under Ss. 14 and 18 ot the 
Religious Endowments Act of 1863. AIR (Vol 3 / 
1947 Nag 31 : 1946 NLJ 325 : 224 lnd Cas 338. 


— s. 10 — Revision. _ 

The District Judge exercises judicial functions 
making or refusing to make an appointment ot mu 
walli and his orders are subject to r ® T v,sl J“ “Pqja 
S. 115, Civil P. C. AIR (Vol 34) 1947 Nag 31 : 1946 

NLJ 325 : 224 lnd Cas 338. .... . 

S. 10 Scope of —Vacancy— How to be filled up* 

Section 10 refers only to the remaining members 
the Committee and not the Committee. Thereie 
ence in S. 10 to the remaining members ejijphas^ 
the fact that the remaining members arenottheLom 
mittee and so it is not the corporate body ot tmr 
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Committee that fills up this vacancy but the surviv- 
ing members. Nevertheless, remaining members are a 
select body giveu statutory powers under the section 
to fill up the existing vacancy; so that the nature of 
this body is very similar to that of a corporation with 
one sole object and power. Hence the ordinary rule 
that the opinion of a majority suffices would prevail. 

It may lx? true that the power of the members is de- 
rived from the District Judge in the sense that they 
obtain the power to fill the vacancy in the event 
of the District Judge declining to do so; but their 
power is an alternative power and once the District 
Judge fails to exercise his power to fill the vacancy, 
the other provision of S. 10 operates under which the 
remaining members of the committee are empowered 
to fill the vacancy. AIR (Vol 24) 1937 Mad 597 : 1937 
M W N 410 : (1938) 1 MLJ 386 : 172 Ind Cas 90. 

S. 10 — Validity of election— Old voters list — Ir- 
regular procedure. 

Per Kumaraswami Sastri J — Where the validity of 
the list on which the election is to be held is in 
question and where the applications of persons who 
are qualified to vote and who claim to be enlisted as 
voters are not considered an election held on the 
basis of a list which was several years old would 
not justify the election as a valid one. 

Per Curgenven J Unless there is some provisions 

to the contrary, the validity of the election depends 
upon the regularity of the procedure according to 
which it is held and not upon the results, which may 
by accident be the same if it had been regularly con- 
ducted. A I R (Vol 14) 1927 Mad 462 : 50 Mad 726 : 
25 M L W 594: 1927 M VV N 197: 38 M L T 253 : 53 
MLJ 545 : 102 Ind Cas 270 (DB). 

S. 10 — Election suit and petition — Suit for order- 
ing election — Petition to contest election cannot be 
filed in the suit. 

Where on the death of one member of the Com- 
mittee, two interested persons filed a plaint with the 
District Judge’s permission against the two remain- 
ing members as defendants, praying : (a) that the 
Court should direct the defendants to take proper 
steps for the holding of an election and fix a date 
within which the notices should be issued; and (b) 
that the Court should remove one or both ol the 
members in case of default, and the suit was decreed. 
A petition to the Judge by one of the delendants sub- 
sequent to the election objecting to the validity of 
the election cannot be entertained as an application 
in the suit. (1926) 92 Ind Cas 902 (Cal) (DB). 

S. 10 — Order under — Review — Inherent power. 

There being no explicit provision in the Act for a re- 
view, a District Judge has no power to review an 
order passed by him under S. 10. Nor has he any in- 
herent power to do so. AIR (Vol 6) 1919 Mad 244 : 
37 MLJ 162 : 53 Ind Cas 56 (DB). 

S. 10 — Scope of — Order after three months to fill 

up vacancy — Election by members — Order uphold- 
ing election. 

The object of S. 10 of the Religious Endowments 
Act is to prevent a deadlock in case the Committee 
do not do their duty in holding an election by order- 
ing the remaining members to fill up the vacancy if 
the Court does not itself appoint; and where after 
three months the Court orders the remaining mem- 

i* bers to fill up the vacancy the Committee cannot 

* elect. A I R (Vol 2) 1915 Mad 827 : 38 Mad 594 : 14 
MLT 354 r (1913) M W N 842 : 25 M L J 536: 21 Ind 
Cas 451 (DB). 

[On appeal see AIR (Vol 4) 1917 P C 71 : 40 Mad 

?. 793 : 40 Ind Cas 650.] 

' S. 10 Appointment of Committee member — 

* R. 94, Civil Rules of Practice — No* application — 

* C.P.C..S. 115. 


Neither R. 94 of the Madras Civil Rules of Practice 
(Moffusi!) as to taking evidence nor S. 141, C. P. C., 
has application to proceedings under S. 10 by the 
District Court for the appointment of a Committee 
member. No revision under S. 115, C. P. C., lies 
against the order of the District Judge making an 
appointment under that section nor should a well con- 
sidered order be revised under S. 15 ol the Charter 
Act. A I R (Vol 3) L916 Mad 268 : 29 M L I 671 : 18 
MLT 469 : 2 LW 1099 : 31 Ind Cas 502 (DB). 

S. 10— Temple Committee — Vacancy— Election 

not held within three months — Order to fill up va- 
cancy — Appointment by Committee — Order of ap- 
pointment by District Court — Ultra vires— Revision 
— C. P. Code, S. 115. 

Where on the occurrence of a vacancy in a Tem- 
ple Committee, the remaining members of the Com- 
mittee have failed to fill it up by holding an election 
as provided by 8. 10 ol Act XX of 1863 and they have 
been ordered to fill up the vacancy forthwith, they 
must themselves make the appointment. The Civil 
Court has no power after the expiration of the said 
three months, to direct the remaining members of the 
Committee to fill up the vacancy by election or to 
validate the appointment of the person so elected. 
If the Court does so, the order is without jurisdiction 
and is open to revision by the High Court under 
S. 115, C. P. Code. 6 M L J 1, Dissented from. AIR 
(Vol 4) 1917 P C 71 : 40 Mad 793 : 15 A L J 645 : 2 
Pat LW 101 : 33 MLJ 69 : 26 CLJ 143 : 19 Bom 1, R 
715 : (1917) M W N 628 : 6 L VV 501 : 22 C W N 50 : 
11 Bur L T 48 : 44 IA 261 : 40 ind Cas 650. 

[On appeal from AIR (Vol 2) 1915 Mad 827 : 14 
MLT 354 : (1913) MYVN 842 : 38 Mad 594 : 25 MLJ 
536 : 21 Ind Cas 451.] 

S11 - 

S. 11 — Temple Committee members, if trustees — 

Contribution. 

The members of a Temple Committee are not trus- 
tees; but if they usurp the trustee’s functions they 
become liable as trustees de son tort for all acts of 
breach ol trust. The law that the right of contribu- 
tion as between co-trustees is not applicable to mem- 
bers of a Temple Committee, does not apply to such 
cases. (1912) 12 MLT 155 : 23 MLJ 278 : 14 Ind Cas 
520 (DB). 

S 12. 

Ss. 12 and 13 — Temple Committee — Manage- 
ment of temple — Archaka disobeying trustee under 
orders of Committee. 

A Devasthanam Committee has no power to inter- 
fere with the acts of the temple trustee in a question 
of purely temporal honours to definite persons either 
under S. 16 of the Endowments and Escheats Regu- 
lation (VII of 1817) or under S. 12 of the Religious 
Endowments Act. An archaka of a temple is bound 
to obey the orders of the trustee and not those of the 
Committee in those matters. A I R (Vol 7) 1920 Mad 
551 : 10 LW 616 : 54 Ind Cas 281 (DB). 

_ — S. 13. 

Ss. 13, 14 and 18 — Suit against co*trustee. 

A trustee of a religious endowment constituted 
under the Act can sue his co-trustee for a breach of 
trust even without sanction under S. 18. The right to 
sue is given by the general law and is independent of 
the provisions of this Act. The decision of the majo- 
rity of trustees binds the minority in matters con- 
nected with the management of the trust property 
but not in matters which are ultra vires and beyond 
the proper sphere of the trust. (1909) 19 MLJ 513 : 4 
Ind Cas 874 (DB). 

S. 14. 

1. Appointed under the Act. 

2. Appeal. 

3. Grounds for removal of trustee. * 

4. Reference to arbitration. 
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5. Scope of suit under this section. 

6. Sanction for suit. 

7. Suit to remove trustee. 

8. To what endowments section applies. 

9. Other illustrative cases. 

1. Appointed under the Act. 

S. 14 “Appointed under the Act” scope of. 

The words “appointed under the Act” in S. 14 
apply not only to “the Members of the Committee, 
but also to the words trustee, manager or superinten- 
dent” and the section is to be read in the same 
manner as S. 5, Religious Endowments Act, in which 
a similar qualification is attached to the words 
“‘trustee, manager, or superintendent.” Hence an 
application for removal of trustee and appointment 
of another is not governed by S. 14 in the absence of 
members of Committee as parties. AIR (Vol 22) 
1935 All 273: 1935 A L J 311: 157 Ind Cas 202 (DB). 
S. 14 — Trustee, if should be appointed under 

The words “appointed under this Act,” in S. 14 
refer only to the Committee and not to the trustee, 
manager or superintendent. The trustee or manager 
who can be sued under the Act, therefore, need not 
necessarily be a trustee or manager appointed under 
the Act. AIR (Vol 21) 1934 Cal 741 : 60 C L J 298 : 
38 C W N 1056 : 62 C 125 : 153 lnd Cas 291 (DB). 

2. Appeal. 

S. 14 Scheme providing for District Judge 

exercising control over management — His orders are 

final. c . 

Where a scheme of Management or a religious in- 
stitution impliedly provided that the District Judge 
Was also to exercise control generally in regard to 
any question of management that might properly be 
brought before him and the District Judge on applica- 
tion divided the offerings to the deity in a certain 
proportion among the claimants. 

Held, that the District Judge was the final autho- 
rity in the matter and no appeal would lie to the 
Hight Court from his decision. AIR (Vol 14) 1927 
Bom 422 : 29 Bom L R 891 : 102 Ind Cas 659 (DB). 

3. Grounds for removal of trustee. 

S. 14 — Neglect of duty justifying removal. 

Neglect of duty which justifies removal of a trustee 
must be of the same seriousness as misfeasance or 
breach of trust. 

A trustee is not a servant of the Devasthanam Com- 
mittee and is dismissible only after due inquiry into 
the facts of the trustee’s conduct; the trustee must be 
given notice of any charges against him and afforded 
an opportunity to meet them; the facts justifying dis- 
missal must amount to misconduct. The Committee 
do not represent the properties of the temple and are 
not entitled to possession of the temple or of its pro- 
perties. The person who does represent the temple 
and the properties and in whom they are vested is 
the trustee appointed by the Committee. AIR 
(Vol 26) 1939 Mad 346 : (1939) 1 MLJ9 : 1939 
M W N 702 : 184 Ind Cas 378. 

S. 14 — Trustee— Removal — Custom — Require- 
ments of meeting not followed — Removal, held 

in Custom to have member of founder’s family as one 
of trustees— No such member available and plaintiff, 
stranger, appointed as trustee — Committee sub- 
sequently removing him at meeting and defendant, 
not member of founder’s family appointed in his 
place — Requirements of meeting not followed — 
Removal of plaintiff and appointment of defendant, 
held°nvaUd. P A I R (Vol 26) 1939 Mad 346 : (1939) 1 
M L J 9 : 1939 M W N 702 : 184 Ind Cas 378. 

S 14 — Trustee neglecting duties to be performed 

under trust setting up title in himself and selling 
portions of trust property as his own— Removal of 

trustee is proper. 


Where one of the purposes of the waqf was to 
make provision for faqirs and dervishes and to 
arrange for their residence and comfort in a hostel, 
to perform certain services at the shrine, and in short 
to look after and maintain the mosque as a structure, 
and as place of worship with an inam to lead the 
prayers and it was found that every one of these 
duties had been neglected and that the trustee had 
not merely set up his own title to various portions of 
the trust property but he had also alienated various 
portions thereof asserting in the sale-deeds that the 
property was his : 

Held, that the removal of the trustee was proper. 
AIR (Vol 15) 1928 P C 106 : 54 M L J 692 : 26 A L J 
471 : 47 C L J 542 : 30 Bom L R 849: 32 C W N 769: 
29 P L R 392 : 28 M L W 30 : 109 Ind Cas 52. 

S. 14 Interest of trust not kept in view by 

defendant and his conduct not being such as to 
inspire confidence — Defendant should be removed 
from trusteeship. AIR (Vol 13) 1926 Lah 16 : 89 
Ind Cas 429 (DB). 

Ss. 14 and 15— Temple Committee— Dismissal of 

trustee — Inquiry — Mode of — Circulation of papers • 
Suit for damages for wrongful dismissal — Defences. 

A Temple committee has the power of suspending 
or dismissing a temple trustee for sufficient c ^ u ^ e * 
but the power must be exercised at a meeting of the 
members of the Committee duly convened. An order 
of suspension passed on the opinion of the members 
recorded on papers sent to them for circulation is 
illegal and ultra vires especially if there were dissent- 
ing members. In a suit by the plff. trustee who was 
so suspended for a declaration that his suspension 
from the office was illegal and for damages it wou 
not be a good answer to the suit to show that there 
were sufficient grounds for suspending the pin. A 
person in the enjoyment of a public office like that o 
a temple trustee is entitled to damages against co- 
operators who were parties to his wrongful removal 
from office. A I R (Vol 6) 1919 Mad 1182 : 41 Mad 
357 : 33 M L J 660 : (1917) M W N 839 : 22 M L T 
454 : 7 L W 85 : 43 Ind Cas 205 (DB). 

4. Reference to arbitration. 


Ss. 14, 120 — Power to appoint a new trustee — 

C P C S 539 

S. 14 only empowers a court to direct the specific 
performance of any act by the trustee, manager or 
superintendent, or award damages or cost agains 
such trustee, manager or superintendent, and to 
direct their removal. It confers no power on t e 
Court to appoint a new trustee, manager or superin- 
tendent, for which the proceedings provided tor oy 
S. 539 of the Code of Civil Procedure must W 
resorted to. (1908) 5 A L J 191 (192) : 1908 A W N 
101 (DB). 

Ss. 14, 16 — Removal of trustee — Reference to 


fftrator under S. 16. 

rhe District Judge has jurisdiction to refer to an 
ntrator the question of the removal of a trustee 
sing in a suit instituted under S. 14. (1902) 

L J 431 (432) (DB). 

-Ss. 14, 16— Compulsory arbitration— Scheme. 

Jnder S. 16 the District Judge has no uovret* 
er the whole suit for decision to an .J 

)ugh the Judge may refer any matter in di . { 
the suit for decision by an arbitrator, be 
Jge cannot frame a scheme in a suit un 
K)2) 12 M L J 40 : 26 M 361 (361) (DB). 

5. Scope of suit under this section. 

-S. 14— Suit under is a representati^ suit. repr e- 

\ suit under S. 14, Act 20 , 1863 is as code 

itative suit as one br o 0U f equally 

one under O. 1, R. 8 of that Code as it is^qu 

Might in and as it affects the rights of all tnos 

ested in the religious te^^of the law parties 
ested persons become in the eye of the l P 
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to such a suit. AIR (Vol 15) 192S Mad C14 : 110 lnd 
Cas 894 (DB). 

S. 14 — A suit by a member of Committee lor de- 
claring resolutions to be invalid on the ground of 
non-service of notice comes under ordinary law. AIR 
(Vol 13) 1926 Cal 5S3 : 91 lnd Cas 352 (DB). 

. S. 14 — Relief under Religious Endowments Act, 

S. 14 differs from S. 92, C. P. Code— Scheme can be 
made only under S. 92, C. P. Code, as also appointing 
anew trustee. AIR (Vol 12) 1925 Pat 544: SS lnd Cas 
1035 : 1925 P II C C 194: 4 Pat 741: 7PLT4 (DB). 

S. 14 — Where the object of the suit is to protect 

an endowment against misfeasance, breach of trust 
or neglect of duty, S. 14 is applicable. 

Section 14 of the Act is general and it applies to 
endowments created both before and alter lSGo. 
AIR (Vol 12) 1925 Pat 544 : SS lnd Cas 1035 : 41 Pat 
741 : 7 P L T 4 : 1925 PHCC 194 (DB). 

S. 14— Scope of— Suit by worshipper to set aside 

alienation. 

Section 14 of the Religious Endowments Act con- 
templates a suit instituted primarily against the trus- 
tee, manager or Superintendent of a mosque, temple or 
religious endowment or the members of any Com- 
mittee appointed under that Act, and the only reliet 
that can be asked for in such a suit is a decree direct- 
ing the specific performance of any act by such trustee, 
manager, etc., a decree for damages and costs again 
them and a decree directing their removal. A suit 
for declaration of the invalidity of an alienation by 
the mutwalli of a mosque is maintainable at the 
instance of worshippers under O. _1, R. 8, wjthout 
sanction under S. 92, C. P. C. AIR (J-ol 6) 1 
179 : 23 C W N 115 : 49 lnd Cas 3o5 (DB). 

Ss. 14, 18— Suit instituted by four persons with 

leave of Court — Death of one pendente lite— Suit it 

ab A “it instituted by four persons under S. 14 of Act 
XX of 1863 with leave of Court under S. 18 of the 
Act does not abate by reason of death of one of the 
plaintiffs during the pendency of: such suits. 3/ A 
9QR Hiss AIR (Vol o) 1918 Mad 560 . 41 Mac -oi • 
S3 ML J 173 : (1917) M W N 740 : 41 lnd Cas <45 

(DB) S 14 _ Suit under _ Control of Board of Reve- 

“"n order that a suit or application ™gM bebrought 
under S. 14 of the Act, the endowment need not have 
been taken under the control of the Board ot neve 
mie The petitioner should bring a regular suit to 

endowcnenC »*°U h Cas 164 

? r M e L t"Ii 1: (SlOpM W N 813: 6 lnd Cas 684 (DB). 

_S 14 Suit of declaration maintainable when 

ancillary to suit for removal. . 

In a suit under the Religious Endowments Act, a 
nraver can be made that the property be declared to 
fL that ot the institution and that a mortgage over 
it be declared not binding on it, if such prayer is 
ancillary to the claim for the removal of the man- 
ager. (1901) 24 M 243 (245, 246) (DB). 

6. Sanction for suit. 

_c 14 When an individual worshipper can sue 

without sanction under this Section or S. 92, C. P. 

C< One consideration which is relevant in coming to a 
conclusion whether a personal right has been infring- 
ed so as to entitle a party to sue without reference to 
the other members of the community and without 
leave under S. 92 of the C. P. Code, or S. 14 of the 
Religious Endowments Act is whether, apart from 
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the infringement of the right of the general body of 
worshippers, there is some damage to the plaintiff, 
special to and in which the other worshippers have no 
concern apart from the interest of every worshipper, 
to see that a trustee performs his duties properly. 

The mere fact that in and for the purposes of giving 
relief to a plaintiff who has a cause of action personal 
to himself, the Court has to issue a mandatory 
injunction or give direction to the trustees, would not 
put the case within S. 92, C. P. Code, or S. 14 of the 
Religious Endowments Act. A 1 R (Vol 14) 1927 Mad 
551 : 52 M L J 541 : 102 lnd Cas 32S : 38 M L T 288: 
25 M L W 575 (DB). 

Ss. 14 and IS — Suit to force trustee to perform 


duties. 

Persons having interest in a temple can sue for a 
declaration that th^ 1 trustee must carry out certain 
duties. Where individual persons claim, as citizens, 
rights of worship or performing certain festivals in a 
temple, no sanction of the Advocate-General or Dis- 
trict Judge is necessary as the case is one lor direc- 
tion that the officer in charge of the trust should per- 
form the duties according to usual practice (Mamool). 
AIR (Vol 4) 1917 Mad 868: 3 LW 512: 35 lnd Cas 88. 

Ss. 14 and 18— Public trust. 

Where the object of a Dharmasala is that Granth 
should be read daily and no member of the Sikh com- 
munity behaving properly can be excluded and 
where the Granth is to be remunerated partly at least 
from Government grants, it is a public, institution. 
So a suit for the removal of the manager must have 
sanction according to S. 18. 181 P W R 1912 : 216 
P L R 1912 : 17 lnd Cas 270 (DB). 

Ss. 14 and 18— Removal of trustee. 

A suit for the removal of a trustee may be insti- 
tuted with the leave of the Court under the autho- 
rity of S. 140. (1911) 9 M L T 301 : 21 M L J 450 : 
(1911) 1 M W N 142 : 9 lnd Cas 168 (DB). 

Ss. 14 and 18 — Suit under the Act — Sanction — 

Permission under O. 1, R. 8 or S. 92, C. P. Code. 

A trust governed by the Religious Endowments 
Act requires sanction under S. 18. Even if no such 
sanction is necessary, where other persons are in- 
terested plaintiff cannot sue without permission 
under o’. 1. R. 8 or S. 92. C. P. Code. (1910) 8 M L T 
357 : (1910) M W N 500 : 7 lnd Cas 868 (DB). 

Ss. 14 and 18 — Action against trustee — Sanction. 

Under the Act sanction to institute a suit is requir- 
ed under S. 18 if the proposed action is against 
trustee, managers or Superintendents of a religious 
endowment in their capacity as such. There is no 
other orovision in the act for the bringing of suits. 

(1909) 5 M L T 209 : 11 Cr L J 192 : 4 lnd Cas 1118. 

Ss. 14, 18 Suit for declaration that plaintiff is 

to be appointed Manager in preference to defendants 
not maintainable — Misfeasance or breach of trust 
not alleged— Application for leave to institute suit. 

A suit tor declaration that the plaintiff is a more 
eligible man than the defendants to to appointed man- 
ager lies in which no misfeasance or breach ot form 
or neglect of duty is alleged against the trustees 
appointed under the Religious Endowments Act, 
maintainable under S. 14. 

Held that a preliminary application to the Dis- 
frirt Tud2e for leave to institute the suit was neces- 
sary under S. 18. (1907) 4 A L J 774 (775) : 1907 
AWN 287 (DB). 

Ss 14 18 — Scope of Act— Hereditary trustees— 

Sanction in favour of three persons to institute suit 
—Suit by one of them and two others (strangers). 

Held, that a suit instituted by one of three persons 
to whom sanction was given to institute was good; 
and that the fact that two others joined the person 
to whom sanction was given as co-plaintiffs even 
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though no sanction was given to them specially do 
not make the suit bad. All endowments which were 
affected by Beg. XIX ot 1810 whether they come under 
the Board ot Revenue or not. tall within the purview 
ot Act XX ot 1863. For the operation of Act XX ot 
1863, it is immaterial whether the office of trustee or 
Manager is hereditary or not, and in either case, a 
trustee can be dealt with tor misconduct. (1907) 34 
C 587 (595) (DB). 

7. Suit to remove trustee. 

S. 14— Suit under, if maintainable against per 

son intruding into management without authority. 

The remedy which is given under S. 14 which is a 
sort ot a summary remedy is to be obtained only 
against those persons in whom the properties of the 
institution have been duly vested tor the purpose of 
management. In a suit under this section, the Court 
has not to pass any order against a person who is 
alleged to have intruded into management without 
authority, but that the only question to be consider- 
ed is whether a person in whom property has been 
vested should be removed for misfeasance or mal- 
feasance. AIR (Vol 25) 1938 Bom 311 : 40 Bom L R 
365 : 1 L R (1938) Bom 362 : 176 Ind Cas 145 (DB). 

S. 14— Suit for removal of trustee under S. 14 — 

Question as to validity of his appointment cannot be 

gone into. , , . 

The section clearly contemplates that there is a 
trust in existence and that the person in whom that 
trust vests is a validly appointed trustee or manager 
in respect thereof. It only deals with the condition 
under which a trustee or a manager could be remov- 
ed from his office and makes no reference to the 
question of his appointment as such trustee or 
manager. If a suit is instituted for the removal of a 
trustee under this section, the only question with 
which the Court has to deal is whether the defen- 
dant has or has not been guilty of any misfeasance, 
breach of trust, or neglect of duty. If the plaintiffs’ 
allegations as to the defendant having committed 
acts of misfeasance or breach of trust are proved, the 
Court may direct his removal from the office, but it 
cannot hold an enquiry into the question as to whe- 
ther the original appointment was or was not valid. 
AIR (Vol 13) 1926 Lah 16 : 89 Ind Cas 429 (DB). 

S. 14 — Sole surviving member of Committee — 

Suit for removal — Neglect of duty — Death of member 
pending litigation — Cause of action — Substitution 
of heir or members of new Committee — Suit against 
manager, trustee or Superintendent. 

A suit was brought under S. 14 against the sole 
surviving member of a Committee appointed under 
S. 3 of the Act for his removal for neglect of duty. 

Held, that the relief claimed was purely personal, 
and the cause of action did not survive against his 
heir on his death during the litigation. The members 
of the new Committee appointed after his death 
could not be substituted or added as parties. The suit 
against the trustee, manager or Superintendent, 
contemplated by S. 14 is a suit against a trustee, 
manager or Superintendent to whom the endowed 
nronerty has been transferred under S. 4. (1913) 40 
Cal 323 : 17 C L J 183 : 16 Ind Cas 908 (DB). 

8. To what endowments section applies. 

S. 14 — Applicability — Land not endowed for 

maintenance of temple — Charges on houses for re- 
covery of money due to temple — If sufficient to 
make S. 14, applicable. c 

Section 14 of the Religious Endowments Act ot 
1863 would not apply to a temple for the main- 
tenance of which no endowment in land has been 
made. A charge on certain houses for recovery of 
money due to the temple cannot make it an endow- 
m P nt of land to attract the applicability of S. 14. 
AIR (Vol 39) 1952 All 358 (DB). 


Ss. 14 and 18 — Applicability — If restricted only* 

to endowments created before the date of the Act. 

There is no reason to restrict the applicability of 
Ss. 14 and 18 of Religious Endowments Act ot 1863 
only to endowments which were in existence on that 
date. AIR (Vol 36) 1949 All 612:1 L R (1950) All 247: 
1949 A W R 172 : 1949 A L J 80 (DB). 

S. 14 — Endowments of public character coming 

into existence after 1863 — Act, if applies. 

In order to attract the operation ot S. 14, all that 
is necessary is to show that the endowment is one to 
which Regulation XIX of 1810 could have been appli- 
ed if it were still in force. The trustee, manager or 
superintendent to whom provisions of S. 14, Reli- 
gious Endowments Act, are applicable is a trustee, 
manager or superintendent of a mosque, temple or 
other religious establishment to which the provisions 
of Regulation XIX of 1810 were applicable, that 
is, if the Regulation could have been applied to reli- 
gious endowments which were created after the 
Regulation and if the Religious Endowments Act also 
applies to endowments which could have been 
brought under the operation of the Regulation if 
it were in force now, the Religious Endowments 
Act applies to religious endowments ot a public 
character which came into existence after 1863. 
A I R (Vol 21) 1934 Cal 741 : 38 C W N 1056 : 60 
C L J 298 : 62 C 125 : 153 Ind Cas 291 (DB). 

S. 14 — Temples for the maintenance of which 

no endowment in land is made. 

The provisions of S. 14 are not applicable to 
temples for the maintenance of which no endowment 
in land has been made. AIR (Vol 19) 1932 Oudh 152: 
90WN 229 : 7 Luck 648 : 137 Ind Cas 42 (FB). 

Ss. 14, IS — Scope of — Provisions of, when 

attracted. _ . j 

All that is necessary to attract the provisions ot 
Ss. 14 and 18 is to show that the endowment is of a 
nature that the superintendence of it could vest in 
the Board of Revenue under Regulation XIX of 1810 
if it were in force. AIR (Vol 19) 1932 Pat 177 : 13 
P L T 256 : 11 Pat 594 : 138 Ind Cas 331 (DB). 

S. 14 — “Any mosque” must necessarily mean 

not only mosques which were in existence in 1863 
but mosques which are now in existence and relating 
to which a civil Court could give relief. AIR (Vol 17) 
1930 All 577 : 124 Ind Cas 710 (DB). 

9. Other illustrative cases. 

S. 14 — Evidence as to public character — Pre- 
vious judicial proceedings wherein public character 
was asserted is relevant. 

Where certain property was alleged to have been 
dedicated to public as temple property and its aliena- 
tion by the manager was sought to be cancelled. 

Held, that a previous judicial proceeding wherein 
the property was sought to be released from attach- 
ment by the heirs of the founder and was so released 
was a good evidence to establish its dedication to 
public. A I R ,Vol 13) 1926 All 308 : 48 All 158 : 24 
A L J 21 : 91 Ind Cas 871 (D B). 

S. 14 — Suit against Muttawalis — Inam granted 

to them for the performance of religious services ■ 
Service-holder is not liable to account — Trust pro- 
perty is divisible among such holders for ^ Bette 
convenience. AIR (Vol 9) 1922 Mad 8 : 1922 M W 
74 : 15 M L W 241 : 42 M L J 272 : 67 Ind Cas 
(D B). . . ‘ ' 

S. 14 — Decree, form of — Jurisdiction J> 

appoint trustee — New trustee, appointment o 
Muhomedan Law — Durga — Duties of trustee 
Accounts, liability to keep — Married man, me 
petency of, to be a Jainashin. 

A trustee of a Durga is bound to maintain ^ccoun s, 
and if the institution falls under JL 4 he »s 
also to submit the accounts to the Committee. 
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S. 14 the Court has jurisdiction to direct a competent 
person to appoint a trustee and to direct delivery ol 
possession by the dismissed trustee to the person 
properly appointed. It there is no person competent 
to represent the trust, the proper course is to appoint 
a receiver and direct delivery of possession to him. 
So long as a trustee is in possession, whether before 
or after dismissal, he is liable to render accounts. A 
dismissed trustee is entitled to get a discharge and 
to be relieved of all obligations as a trustee by the 
court. 

Quaere — Whether the court itself has jurisdiction 
to appoint a trustee. A married man is untit to be a 
Jainashin of a Durga according to usage. (1903) IS 
M L J 205 : 31 M 212 (213, 214) (D B). 

S. IS. 

1. Applicability and scope of. 

2. Appeal and Revision. 

3. Costs. 

4. Grounds for framing scheme. 

5. Power of District Judge. 

6. Sanction. 

1. Applicability and scope of. 

S. 18 — In a suit against the sajjudanashin and 

mutawalli of a religious endowment charging him 
with not having discharged his duties, the plaintiffs 
are entitled to proceed either under S. 18, Religious 
Endowments Act or under the wider alternative of 
S. 92, Civil P. C. A 1 R (Vol 21) 1934 Pat 443 : 1 B R 
205 : 153 Ind Cas 557 (D B). 

S. 18 — Section 18 does not require any elaborate 

inquiry and it is specially laid down there that the 
Court on a perusal of the application shall determine 
whether there are sufficient prima facie grounds for 
the institution of a suit. AIR (Vol 17) 1930 All 577 : 
124 Ind Cas 710 (D B). 

2. Appeal and Revision. 

S. 18 — Order refusing leave to institute a suit is 

not appealable. A I R (Vol 12) 1925 Pat 138 : 3 Pat 
1018 : 7 P L T 424 : 92 Ind Cas 133 (D B). 

S. 18 — Preliminary enquiry — Order under — 

Revisions. 

The District Judge can make preliminary enquiry 
as to the contents of the petition before passing an 
order under S. 18; he is not bound to act on mere 
perusal of the petition. Order of Dt. Judge under 
S. 18 is not subject to revision by High Court under 
S. 622, C. P. C. (1910) 33 Mad 492 : 7 M L T 126 : 5 
Ind Cas 291 (D B). 

S. 18 — C. P. C., S. 2 _ “Decree”. 

No appeals lie from an order granting leave to 
sue under S. 18. The order is not a decree within the 
meaning of S. 2, C. P. C. (1907) 34 C 584 (586) : 5 
C L J 641 (D B). 

3. Costs. 

S. 18 — Sanction under — Discretion of Court 

— Costs. 

Section 18 of the Rel. End. Act gives the Court a 
very wide discretion in regard to matters coming 
under it and the mere fact that the District Judge 
has overlooked some of the serious allegations con- 
tained in the petition for sanction does not justify 
the High Court in interfering in revision with the 
order of the Lower Court. 

In the absence of anything to show that the charges 
were unfounded and the petitioner acted negligently 
or inconsiderately with a view to annoy or harass 
and not bona fide in applying for sanction, the peti- 
tioner will be entitled to be paid his costs out of the 
trust property. AIR (Vol 3) 1916 Mad 384 : 2 L W 
346 : (1915) M W N 274 : 28 Ind Cas 637. 

4. Grounds for framing scheme. 

S. 18 — Where there is nothing to show that the 

puja has not been performed by the archakas, nor 
malversation is proved and the record does not show 


that the archakas set up any title in themselves to 
deal with the property as their private property. 

Meld, that there is no ground lor a scheme being 
framed. A 1 R (Vol 15) 1928 Mad 40 L : 106 Ind Cas 
375 (D B). 

S. 18 — Ex parte sanction by the Advocate- 

General is no ground for a scheme being I lamed. 
A l R (Vol 15) 192S Mad 401 : 100 Ind Cas 375 
(D B). 


5. Power of District Judge. 

S. 18 — Powers of District Judge to remove niuta- 

walli. 

Powers of the District Judge to remove a muta- 
walli in miscellaneous proceedings on an application 
by one of the beneficiaries, are limited and defined 
by Ss. 18 and 14, Religious Endowments Act and 
S. 92, Civil P. C. Nor has he power to require the 
inutawalli of a private endowment to render accounts. 
AIR (Vol 25) 1938 Pat 537: 5 Bit 143: 10 I'Ll' y.j.j- 
178 Ind Cas 813. 


6. Sanction. 

S. IS— Application for leave to sue must specify 

charges - Leave to sue all or any of the respondents 
is not proper. 

In an application for leave to sue under S. IS the 
applicant must give definite particulars of the char- 
ges he makes, and the order giving leave ought to 
refer clearly and specifically in those charges. A 
sanction, in general terms giving leave to sue any or 
all the respondents, leaving the petitioner to choose 
which of them they will proceed against, is impro- 
per as it supplies the petitioner with an instrument 
lor extortion and makes it possible for him to Lt off 
the persons most responsible and get other members 
who are less guilty made to account severally for the 
trust property. AIR (Vol 11) 1924 Mad 644: 1924 
MWN 51: 79 Ind Cas 953 (DB). 


S. 18— Suit by trustee against Knttalaidar — 

Sanction necessary. 

A suit was brought by the general trustee of a 
temple against a subordinate trustee or Kattalaidar 
for the recovery of the balance of the amount due by 
defendant under the terms of his trust and not paid 
by him to the temple. . 

Held, that the amount not being an ascertained 
one and having to be determined by enquiry in the 
suit the case was within the mischief of S. 92 (d), C-P. 
Code, and the suit was bad for want of the sanction 
required by that section. If it be sought to recover 
it by way of damages, then the suit falls under S. 14 
of the Religious Endowments Act, and is had for 
want of the sanction required by S. 18 of the same 
AIR (Vol 8) 1921 Mad 479: 14 MLW 238: 62 Ind 
Cas 911 (FB). 

S. IS — Suit for removal of trustees of wakf— 

C. P. Code, Ss. 92 and 93. 

Suit for removal of trustees of wakfs requires sane 
tion of the Advocate-General and not leave of Court 
under S. 18 of the Act. A person seeking relief under 
the Act can get only that much relief beyond 
which he must seek the help of C- P. Code 
Ss. 92, 93, the proper parties to the suit being the 
trustees only. AIR (Vol 4) 1917 Cal 835: 35 Ind 
Cas 880 (DB). 

S. 18— Sanction granted to two persons— Suit 

by one. 

Where sanction is given to two persons, one of 
them alone cannot sue without getting the sanction 
amended, the sanction being a condition precedent 
and the object of requiring sanction being to protect 
managers from vexatious suits. AIR (Vol 9) iqirr 
Mad 127: 38 Mad 1192: 27 MLJ 241: 26 Ind C-i* 
202 (DB). ‘ ls 

S. 18— Leave once refused whether may be 

subsequently granted. 

The leave of the District Court under S. 18 of Act 
XX of 1863 once refused may subsequently be gran- 
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ted on a fresh petition to that effect on proper 
grounds. (1911) 2 MWN 167: 12 Ind Cas 128. 

S. IS — Leave to sue— Procedure. 

A District Judge before granting or refusing leave 
to sue under S. 18 is not confined to the petition 
itself but may make an enquiry before passing his 
order. (1910) 33 M 412 (413): 7 MLT 126: 5 Ind 
Cas 291 (DB). 

Ss. IS, 14 — Suit by trustee against co-trustee for 

breach of trust — Right of suit — Sanction under S. IS 
not necessary — Majority and minority, powers of — 
When acts of majority binding on minority — Public 
and private trusts — Temple Committee, powers of. 

- Per Subrahmanya Aiyar, Benson, Bhashyam 
Aiyangar and Russel JJ. (Davies j. contra): 

A trustee, even though he is a trustee of a public 
religious institution and even though he is one ap- 
pointed by a Committee governed by Act XX of 1863, 
is entitled to sue his co-trustees in respect of breaches 
of trust once committed by the latter. Such a right 
of suit is one which is given by the general law and 
independently of Act XX of 1863; and no leave under 
S. 18 is necessary. 

Per Benson, Bhashyam Aiyangar and Russell JJ. — 
The decision of the majority ol trustees of a public 
trust, binds the minority in matters connected with 
the management of the trust property, but does not 
bind them in regard to matters which are ultra vires 
and beyond the proper scope of the trust. 

Per Davies J. — Whatever may be the right of a 
trustee of a private trust to sue a co-trustee for a 
breach of trust, that right does not apply in the case 
of a trust of a public character such as a temple 
governed by Act XX of 1863. The proper course is 
for the dissentient trustee to sue under S. 14. A 
trustee of an endowment governed by Act XX of 
1863 is subject to the . control of the Temple Com- 
mittee who can dismiss him for good and sufficient 
grounds without recourse to a civil suit. (1909) 19 
MLJ 513 (515): 4 Ind Cas 874 (FB). 

S. IS— Mere perusal of application — Application 

for sanction against several trustees — General and 
no specific charge — Material irregularity Civil Pro- 
cedure Code, S. 622. 

Under S. 18 the Civil Judge is entitled to deter- 
mine a petition under that section for removal of 
trustees, etc., merely on a perusal of the same. 
Where an application is made against several trustees, 
the application shouldfclearly set forth the charges 
and the nature of the charges made against each of 
the trustees. Where a general petition is made 
against several trustees and no specific charge is 
made against each individual trustee a judge grant- 
ing sanction on such petition acts with material ir- 
regularity and such sanction will he Set aside under 
S. 622, C. P. C., if the irregularity should materially 
prejudice the trustees. (1905) 15 MLJ 22L (222). 

S. 18 — Sanction — Condition precedent. 

It is not a condition precedent that for the exer- 
cise of the jurisdiction to grant sanction under S. 18 
that the Board of Revenue should have had manage- 
ment of the temple or that its Dharmakartas should 
have been under the Board s control. (1903) 26 M 
166(167). 

S. 18— Grant of leave to sue on application by 

unverified letter not presented to court by applicant 
or pleader— Civil Procedure Code, Ss. 622, 647- 
Omission to give notice of application to person 

intended to be sued. f . 

Application to District Courts under S. 18 tor leave 

to sue should be verified and presented by the appli- 
cant or his pleader. A grant of such leave on an un- 
verified application not presented by the applicant 
or his pleader is a material irregularity within 
•S C. P. C. Omission to give notice of such 

application to the person intended to be sued does 


not per se make the leave, if given, irregular. (1901) 
11 MLJ 326: 24 M 685 (689) (DB). 

S. 18 — Where suit sanctioned under S. 18, leave 

to sue in forma pauperis— C. P. C., S. 407. 

Where a person got leave (under S. 18) leave can 
he given to sue in forma pauperis and Chapter XXVI, 
C. P. C., does not preclude him from suing in forma 
pauperis. (1901) 24 M 419 (420, 421) (DB). 

S. IS — Leave to sue not necessary to sue in High 

Court for neglect by trustee. 

Leave is not required under S- 18 to sue a trustee 
for neglect of dutv on the original side of the High 
Court. (1901) 11 MLJ 1: 24 M 219 (232) (DB). 
RELIGIOUS FREEDOM ACT 
See Caste Disabilities Removal Act (1850). 

RELIGIOUS INSTITUTION 

See Religious endowments. 

RELIGIOUS OFFICE 

See (l) Hindu Law — Religious endowment. 

(2) Muhammadan Law — Waqf. 

(3) Religious endowments. 

RELIGIOUS PROCESSION 
See (l) Criminal P. C., S. 145. 

(2) Highway. 

RELIGIOUS SECTS 

See (1) Hindu Law — Applicability; 

(2) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 2 (9). 

RELIGIOUS TRUST 

See (I) Religious endowment. 

(2) Trust. 

RELINQUISHMENT 
See (1) Deed — Construction. 

(2) Family arrangement. 

(3) Hindu Law— Widow. 

(4) Landlord and tenant. 

(5) Registration Act, S. 17. 

REMAINDER 

See T. P. Act, Ss. 19, 21 und 24. 

REMAND 

See Civil P. C., Ss. 105, 107, 151 and O. 41, 
Rr. 23, 25. 

REMAND TO POLICE CUSTODY 
See Criminal P. C., S. 167 (3). 

REMARRIAGE 

See (L) Deceased Brother’s Widow’s Marriage Act 
(1921, 11 and 12 Geo. V, Ch. 24). 

(2) Hindu Law — Widow. 

(3) Hindu Widows’ Re-marr age Act. 

(4) Husband and Wife. 

(5) Muhammadan Law — Guardianship. 

REMISSION OF CONTRACT 
See Contract Act, S. 63. 

REMISSION OF RENT 

Sec (1) Landlord and tenant. 

(2) Local Tenancv Acts. 

REMOVAL OF GUARDIAN 
See (1) Civil P. C., O. 32. R. 9. 

(2) Guardians and Wards Actj(1890), S. 39. 
REMOVAL OF TRUSTEE 
See (1) Civil P. C-, S. 92. 

(2) Religious Endowment — Trustee. 

(3) Trusts. 

(4) Trusts Act (1882), S. 71. 

RENNELL’S MAP 

See (1) Evidence Act, S. S3. 

(2) Landlord and Tenant. 

RENT 

See (I) Bengal Rent Act (10 of 18o9). 

(2) Bengal Rent Recovery Act, (8 of loo o). 

• (3) Landlord and Tenant. 

(4) Local Rent Restriction Acts. 

(5) Local Tenancy Acts. 

(6) T. P. Act, S. 105. 
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RENT CHARGE 

See (1) Landlord and Tenant. 

(2) Local Tenancy Acts. 

RENT-FREE GRANT 
See (1) Grant. 

(2) Landlord and tenant. 

RENT-FREE TENURE 
See (1) Landlord and ten nt. 

(2) Land tenures. 

RENT SALE 

Se (1) Civil P. C., S. 65. 

(2) Land lord and Tenant. 

(3) Local Tenancy Acts. 

RENT SUIT 

See (I) Landlord and Tenant. 

(2)‘ Local Tenancy Acts. 

REPEAL 

See (I) General Clauses Act (1897), Ss. 6 to S. 

(2) Interpretation of Statutes. 

REPEALING AND AMENDING ACT (10 OF 1927) 

S. 4 

S. 4 — Definition of ‘attested” — Retrospective 

effect. 

The amendment of the definition of the word 
‘attested* in Transfer of Property Act, introduced by 
Act (X of 1927), was intended to give the definition 
of ‘attested’ retrospective effect and the meaning of 
that amendment cannot be controlled by the general 
saving clause enacted in that and subsequent Acts. 
AIR (Vol 18) 1931 Nag 95 : 13 N L J 202 : 132 Ind 
C as 440# 

REPEALING AND AMENDING ACT (20 OF 1937) 
S. 4 

.S. 4— ‘Applied’ and ‘incorporated,’ meaning of. 

The words ‘‘applied” and ‘‘incorporated’ ot 
having been defined by the General Clauses Act or 
by the Act in which they have been used, they 
should be deemed to have been used in their ordi- 
nary sense and there is no reason to hold that the 
application of an enactment necessarily means the 
application of an earlier enactment to the later. AIR 

(Vol 26) 1939 Mad 21 : 1938 M W N 1105 (2) : (1938) 
2 M L J 863 : 48 L W 813 : 40 Cr L J 224 : l L R 
(1939) Mad 87 : 179 Ind Cas 605 (DB). 

REPEALING (PUNJAB LOANS LIMITATION) 

ACT (3 OF 1923) „ A , 

Sec Punjab Loans Limitation Repealing Act (3 ol 

1923). 

REPEALING ORDINANCE (1 OF 1946) 

g 3 

s 3 (a)— Scope and effect of— Tribunals created 

under repealed Ordinance-Competency and juris- 
diction of after repeal of Ordinances creating them. 

The repeal of Ordinance 52 of 1944 by Ordinance 
1 of 1946 did not affect the tribunal already cons- 
tituted under Repealed Ordinance. The Second 
Special Tribunal at Lahore, therefore did not cease 
to exist after September 30, 1946, but was still in 
competent to try offences lawfully made over to it. 
AIR (Vol 34) 1947 Bom 361 : 49 Bom L R 3 d2. 

REPLY, RIGHT OF 

See Criminal P. C., S. 292. 

representation , _ _ 

See (1) Civil P. C., S. 2 (11), 47 and O. 22. 

(2) Custom (Punjab). 

(3) Evidence Act, S. 115. 

(4) Hindu Law— (i) Joint Family. 

(ii) Widow. 

(5) Muhammadan Law— Co-heirs. 

(6) Provincial Insolvency Act, Ss. 53 and o4. 

(7) T. P. Act, S. 41. 

R iL R cl E ilP.a 1 ^ 2 (11), 47 and 50 ; O. 1, R. 8 ; 
0 . 2 R Til ; o. 21, R. 22; O. 22, R. 3 and O. 30, R. 4. 


REPRESENTATIVE SUIT 
See (l) Civil P. C., O. 1, R. 8. 

(2) Provincial Insolvency Act, Ss. 53 and 54. 

(3) T. P. Act, S. 53. 

REPUTE 

See (1) Criminal P. C., Ss. 107 to 110. 

(2) Evidence Act, Ss. 32 and 55. 

(3) Penal Code, S. 499. 

(4) Tort — Delamation. 

REPUTED OWNERSHIP 

See (1) Evidence Act, S. 110. 

(2) Possession. 

REQUISITION OF HOUSES AND BUILDINGS 

See Defence of India Rules, R. 75-A. 

RESCISSION OF CONTRACT 

See Specific Relief Act, Ss. 35, 37 and 38. 

RES IPSA LOQUITOR 

See (1) Maxims. 

(2) Penal Code, S. 304-A. 

(3) Tort — Negligence. 

RESERVE BANK OF INDIA ACT (2 of 1934) 

S. 8. 

S. S — Reserve Bank of India (Note Refund) 

Rules, 1935, R. 2 (e) — ‘Mutilated note, meaning of. 

Before a note can be described as a mutilated note, 
it is an essential condition that a portion of that 
note should be missing and if that condition is not 
fulfilled, it cannot be regarded as a mutilated one. 
AIR (Vol 32) 1945 All 29 : 1944 O W N 283 (2): 1944 
A W R 262 : 1945 A L J 5 : I L R (1944) All 685:219 
Ind Cas 134 (DB). 

S. 28. 

S- 2S — High Denomination Bank Notes (De- 
monetisation) Ordinance, (III [3] of 1946), cl. 6 — 
Scope of S. 39 explained — Meaning of “Exchange” 
in S. 39 and “be exchanged only on tender of Note 
for exchange” in cl. 6 stated — After commencement 
of ordinance holder of Bank note of high denomina- 
tion cannot claim its discharge without complying 
with ordinance — Writ of mandamus on Bank to 
make unconditional payment held could not be 
granted under S. 45, Specific Relief Act. 

No peculiar significance or special meaning attaches 
to the word “exchange.” 

Section 39, Reserve Bank of India Act, imposes on 
the bank an express obligation to honour its notes in 
coin whether they are legal tender or not and in the 
case of bank notes of Rs. 5 and upwards to supply 
coin or notes of lower denomination to the note ten- 
dered. The only discretion which the bank is ‘given 
is as to the quantities of coin and notes repectively 
which it will give in exchange but it must give one 
or the other or both. The word ‘exchange’ is a word 
of wider import than the word ‘pay.’ 

The words “be exchanged only on tender of the 
note for exchange” in S. 6 of Ordinance III (3) of 
1946 mean “be exchanged in satisfaction of the pro- 
mise to pay.” 

After the coming into operation of Ordinance III 
(3) of 1946 the petitioner presented to the Reserve 
Bank of India at Bombay a bank note of the denomi- 
nation of Rs. 1000 and called upon the bank to pay 
him Rs. 1000 in discharge and satisfaction of the 
unconditional promise to pay to the bearer of the 
note as contained in the bank note. The bank declin- 
ed to make payment and asked the petitioner to get 
the note exchanged by filling in the requisite decla- 
ration form as required by the Ordinance. In the 
petition filed by the petitioner under S. 45, Specific 
Relief Act, for a mandatory order on the bank to dis- 
charge and satisfy the unconditional promise to pay 
to the petitioner Rs. 1000 without imposing any 
condition : 

Held that (1) Section 39, by the use of the word 
‘exchange’ having expressly provided for the mode of 
discharging the obligation to pay under the bank 
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note, and the fame having been modified by Ordin- 
ance III (3) or 1946, the p titioner could not claim its 
discharge without making the required declaration. 

(2) That even assuming that there was an implied 
obligation to pay on the part of the bank apart from 
the provisions of S. 39, such obligation arose by 
virtue of the Act and could not be divorced from the 
Act itself. Such implied obligation was something 
“contained in the Act’’ within cl. 6 of the Ordinance 
which, therefore, must be deemed to have abrogated 
any such implied obligation in the same way as it 
abrogated the express one. 

(3) That it could not be said in the circumstances 
that it was “clearly incumbent” upon the bank to 
make unconditional payment of the note. Hence a 
writ of mandamus could not he granted under S. 45, 
Specific Rebel Act. AIK ',Yol 33) 1946 Rom 510 (OR). 

S. 23 — Two halves of note identifiable as parts 

of one — Refund claim for. 

When two halves of a currency note are identifi- 
able as parts of the one note and the note is not a 
mutilated one, the application of S. 28 is not attract- 
ed and the currencv officer should allow the claim for 
refund. AIR (Ynl 32) 1945 All 29 : 1944 O \V N 283 
(2* : 1944 A W R 262 : 1945 A L I 5 : I L R (1944) 
All 6S5 : 219 Ind Cas 134 (DB). 


S. 39. 

S. -JO — Construction and scope — “Exchange” — 

Implied liability of hank — If'exists — High Deno- 
mination Bank Notes (Demonetisation) Ordinance 
(1946), Cl. 6 — Effect of — if abrogates liability of 
Reserve Bank to pay unconditionally — Specific 
Relief Act, S. 45 — “Clearly incumbent.” 

Section 39 of the Reserve Bank of India Act does 
impose on the bank an express obligation to honour 
its notes in coin whether they are legal tender or 
not, and in the case of bank notes of Rs. 5 and up- 
wards to supply coin or notes of lower denomination 
to the note tendered. The only discretion which the 
hank is given is as to the quantities of coins and 
notes respectively which it will give in exchange, 
but it must give one or the other or both. The word 
“exchange” is of wider import than the word “pay.” 
The words “be exchanged only on tender of the note 
for exchange” in Cl. 6 of Ordinance 111 of 1946 must 
mean “to be exchanged in satisfaction of the promise 
to pay.” There is no room for any implied obligation 
arising by virtue of the statutory powers and duties 
of the Bank. Even if there be any. Cl. 6 of the 
Ordinance abrogates such an implied obligation as it 
abrogates an express one. It cannot be said that it is 
“clearly incumbent” on the bank to make uncondi- 
tional payment of a high denomination note. Hence 
a writ of mandamus cannot be granted against the 
Bank under S. 45, Specific Relief Act, to make 
it discharge and satisfy the unconditional promise to 
pay the sum of Rupees one thousand contained in a 
thousand rupee note without imposing any condition 
on the holder presenting it. The statutory method of 
discharging the obligation of the Bank under the 
Reserve Bank of India Act having been modified by 
Ordinance III of 1946, no owner or holder of a high 
denomination note can claim its discharge from the 
bank without making the required declaration under 
th< Ordinance. AIR (Vol 33) 1946 Bom 510 : 48 Bom 
L R 365 : 1946 Comp C 113 : 227 Ind Cas 430 (DB) 


Sch. 2 — Suit by Bank on mortgage— Defendant 

applying to Board under Bengal Agricultural Debtors’ 
Act and suit stayed on notice under S. 34 of the Act 

Bank subsequently included in Sch. II of Reserve 

Bank of India Act — Subsequent award by Board — 
Plaintiff, applying to Civil Court to proceed with the 
case as bar under S. 34 had been removed : 

Award, held illegal; it was the duty of the Court 
to proceed with the case when bar was removed and 
its jurisdiction did not depend upon plaintiff s appli- 


cation. AIR (Vol 28) 1941 Cal 442 : I L R (1941) 2 
Cal 63 : 45 C W N 578 : 196 ind Cas 266. 

RESERVE BANK RULES 
R. 22. 

R. 22 — Appeal against dismissal — Evidence on 

which appellate authority can act. 

Since a right of appeal is clearly given in cases of 
dismissal of employee of Reserve Bank, there must 
be satisfactory evidence upon which an appellate 
authority can act. AIR (Vol 26) 1939 Rang 357 : 186 
Ind Cas 339 (DB). 

R. 22 (iii) — The Reserve Bank of India cannot 

dismiss its employee at its pleasure, when once they 
take him into their services. When a servant, who is 
entitled to an enquiry under R. 22, sub-r. (iii) of 
Reserve Bank Rules is afforded an enquiry, it must 
not be wholly illusory. If he submits and explanation 
regarding the charges made against him, the Bank 
cinnot take action till they are satisfied that the 
charge is proved. It is not enough that it is merely 
made and if it is proved they must be satisfied that 
the act forming the basis of the charge justifies them 
in taking disciplinary action. AIR (Vol 26) 1939 Rang 
357 : 186 Ind Cas 339 (DB). 


RES GESTAE 

See Evidence Act, S. 6. 

• 

RESIDENCE 

See (1) Civil P. C , Ss. 16 and 20. 

(2) Criminal P. C., S. 488. 

(3) Hindu Law — Maintenance. 

(4) Madras District Municipalities Act. 

(5) Muhammadan Law — Dower. 

RESIDUARY LEGATEE 

See (1) Prob. and Adm. Act, Ss. 105 — 111. 

(2) Succession Act, Ss. 102, 103, 154, 166, 2^2 
and 233. 

(3) Will. 


RES JUDICATA 

See also (1) Civil P. C., S. 11. 

(2) Evidence Act, S. 40. 

Execution proceedings — Order in execution for 

attachment — Judgment-debtor failing to raise plea 
of limitation or failing to appeal against order allow- 
ing execution — Effect — Execution ultimately dis- 
missed for non-payment ol process-fee — Property 
sought to be attached in later, application different 
from that in earlier — If removes bar — Identity of 
matter in issue to be looked at. See AIR (Vol 37) 
1950 Hyd 15. 

Execution proceedings — Omission to raise plea 

of limitation in earlier execution — Plea in later ap- 
plication — If barred. 

Where a judgment-debtor fails to raise a plea of 
limitation on receipt of notice of an execution peti- 
tion, it is not open to him to raise such a plea in 
respect of a subsequent application. AIR (Vol 37) 
1950 T C 79 (DB). 

Nature and effect of plea — Jurisdiction to decide. 

A point as to res judicata is one which does not 
go to root of jurisdiction. The tribunal or Court may 
have and can have jurisdiction to determine the 
dispute between the parties. Nonetheless it may he 
barred from entertaining certain points of dispute o 
issues between the parties as being barred by re 
judicata, whether the particular point in dispute 
issue is res judicata or not lies to be determined y 
the tribunal itself. 49 Bom L R 454 : AIR (\ol • 
1947 Bom 413. 

RES SUB-JUDICE 

See Civil P. C., S. 10. 


RESTITUTION _ , , K1 

See Civil P. C., Ss- 4 / , 144 and 151 
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RESTITUTION OF CONJUGAL RIGHTS 

See also (1) Civil P. C., O. 21, R. 33. 

(2) Criminal P. C., S. 4SS. 

(3) Hindu Law— Marriage. 

(4) Husband and Wile. 

(5) Muhammadan Law — Marriage. 

1. Apostacy. 

2. Cruelty and ill-treatment. 

3. Defence to suit. 

See also No 2. 

4. Powers and duties of Court. 

5. Proof of marriage. 

6. Refusal of wife to live with husband. 

7. Rights and duties of husband. 

1. Apostacy. 

Apostacy of wife effect of. 

A Mahomedan cannot get a decree for restitution 
of conjugal rights against a wife who was converted 
from Mahomedanism. 8 L B 1\ 461 : 9 Bur L 1 251 : 
36 Ind Cas 279 : AIR (Vol 3) 1916 Low Bur o7. 

2. Cruelty and ill-treatment. 

■Defence — Danger to health of the wife. 
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A husband is entitled to the society and com- 
panionship of his wife but before a Court can be 
asked to compel a reluctant wife to return to her 
husband’s custody it must be shown that there is no 
legal ground to justify the wife’s refusal w j*“ 

her husband. One such ground is that the health 
or safety of the wife is likely to be endangered if she 
is forced to return to her husband’s house, lo P_W R 
1920 : 54 lnd Cas 383 : AIR (Vol 7) 1920 Lah 4o. 

Defence _ Cruelty — Civil and criminal cases 

against wife. , , ... 

Where the husband had instituted various civil 

and criminal cases against his wife and has suspected 
her fidelity, the wife has reasonable ground lor 
believing that her health and safety would be 
endangered if she returned to her husband s custody 
and plaintiff was not entitled to a decree for restitu- 
tion of conjugal rights against his will. 40 All 332 : 
16 A L T 132 : 44 Ind Cas 728 : AIR (Vol o) 1918 All 
235 (DB). 

Defence— Cruelty— Use of liquor. 

That the husband was addicted to the use ot 
alcohol and that he occasionally beat his wife when 
he was drunk, is no defence to a suit for restitution 
of conjugal rights where it is not moved that the 
husband is habitually the worse or habitually beats 
the wife or assaults her with brutality. 4 O L J 11- . 
40 Ind Cas 674 : AIR (Vol 4) 1917 Oudh 404. 

Keeping a low caste mistress — Bona fides 

JLaches-“ Legal cruelty”-English and Mahomedan 

* a 7t is no defence to a suit by a Mahomedan against 
his wife for restitution of conjugal rights that the 

husband was keeping a low caste m i s , £^7^® 
has been considerable delay in the tiling ot the suit 
and the same is not bona fide. A husband will not 
be deemed guilty of legal cruelty towards his wife, 
unless his conduct is such as to render future cohabi- 

Senta^orbodRy 5 hSafthTThere 1 is no difference 

MBTjSStfMS » n SSI “A 1 w* !S 

Ind Cas 924 : AIR (Vol 3) 1916 Mad / 07 (DB). 

Legal Cruelty— Effect of. 

A husband is not entitled to a decree for restitu- 
tion of conjugal rights even on terms of his going and 
living with his wife in her father s house where the 
danger and apprehension of crueUy ^ nd >H-treat ment 
of the wife is not removed. 12 A L J 1065 . -5 lnd 
Cas 213 • AIR (Vol 1) 1914 All 452. 

_2L Defence — Cruelty — Wife — Right to desert hus- 

ba Cmelty in a degree which renders it unsafe to 
«Ln to her husband justifies a desertion by a Hindu 


wife and is a good defence to a suit for restitution of 
conjugal rights. 12 A L J 995 : 25 lnd Cas .28 : AIR 
(Vol 1) 1914 All 308. 

When decree should be passed — Cruelty. 

Where a legal cruelty is established a suit lor 
restitution of conjugal rights ought not to be decreed. 
(1913) 18 lnd Cas 867 tAll). 

Decree for— Whether granted despite plff’s want 

of bona fides. 

Courts will not be justified in refusing restitution 
to the husband because there was some sort ot ill- 
treatment in the early stages of married life, espe- 
cially when the parties have made up their dilier- 
ences and agreed lo live together afterwards. P r .° ^ 
of recent ill-treatment alone would be a bar to relief. 
Suits for restitution by a husband would not lack m 
bona fides because he v.oes not wish to pay separate 
maintenance allowance to the wife ordered by a 
Magistrate. The suit would have to be decreed it 
otherwise the husband is entitled. (1912) 10 lnd Cas 
80S (DB) (Mad). 

Jurisdiction of Civil Courts — Defence — Shiah 

School. 

The Civil Courts in India have the same jurisdic- 
tion as was exercised by the Khazi or the umpires. 
A plea ol legal cruelty on the part of the husband is 
a valid defence to a suit for restitution of conjugal 
rights even among Shiahs. A plea of legal cruelty 
could be sustained only when there is actual violence 
of such a character as to endanger personal health or 
safety or where there is a reasonable apprehension 
of such violence. (1912) 15 O C 159 : 13 lnd Cas 60J. 

3. Defence to suit. 

' 1 1 S O N O • 2 . 

Cause of action — Demand — What is a proper 

demand. „ . 

In suits for restitution of conjugal rights it is 
essential that previous to the institution ot the suit 
there should be a demand for restitution in proper 
conciliatory form. A demand accompanied by a 
threat of legal proceedings is not a P r0 P er demand. 
AIR (Vol 7) 1920 Low Bur 22 : 12 Bur L T 1-0 : o4 

lnd Cas 65. 

Defence to suit. 

Where plaintiff after dismissal of suit for restitu- 
tion of conjugal rights for not providing a house and 
not paying dower removed the defects before ar gu- 
ment in appeal, plaintiff's suit should be decreed. 
AIR (Vol 3) 1916 Cal 223 : 32 Ind Cas <0/ (DB). 

Defence — Suit by husband — Wife’s ill-health. 

Neither the ill-health of the wife nor the fact that 
the parents of the wife had at one time refused to 
give the husband the custody of his wife is a defence 
to suit for restitution of conjugal rights by the wile. 
AIR (Vol 1) 1914 Mad 108 : 26 M L J 363 : 24 Ind 

Cas 380. 

Defence — Non-payment of dower. 

Where the marriage has been consummated non- 
payment of maintenance and dower is no defence to 
a suit for restitution of conjugal rights. (1 J13) t i>L.ix 
138 : 24 Ind Cas 881. 

4. Powers and duties of Court. 

Decree — Injunction against parents of wire not 

to harbour her. . . , 

While decreeing suit for restitution of conjugal 

rights, the Court should not issue any injunction to 
the parents of the wife restraining them from keeping 
her under their roof. AIR (Vol 7) 1920 Bom 1U. - : 4 
Bom 454 : 22 Bom L R 214 : 57 Ind Cas 5/1 (DB). 

Decree— Form of. ....... 

In a suit for restitution of conjugal rights the 
Court could give the plaintiff a declaration that the 
defendant was his wife and direct the other defen- 
dants, not to obstruct her in returning to her hus- 
band. It is not open to the Court to decree the hus- 


1007 RESTITUTION OF CONJUGAL RIGHTS — 4. Powers and duties of Court 1008 


band, possession of the wife but it should merely 
direct the wife to return to her husband. AIR (Vol 6) 
1919 Cal 436 : 51 Ind Cas 5S3 (Cal.) 

Refusal of relief — Mere disagreement between 

husband and wife. 

Mere disagreement between the families of hus- 
band and wife is no sufficient ground to refuse resti- 
tution of of conjugal rights, especially where the 
marriage had been consummated. AIR (Vol 6) 1919 
Lah 447 : 182 P W R 1918 : 43 Ind Cas 23l. 

Minor wife — Discretion of Court — Wilful 

refusal. 

If one or both of the spouses, is or are, on account 
of minority or other reasons incapable of discharging 
the conjugal duties, the Court may refuse to grant a 
decree for restitution of conjugal rights. But the mere 
refusal of a minor wife is not sufficient ground for the 
dismissal of a husband is suit for restitution of con- 
jugal rights. AIR (Vol 6) 1919 Lah 237: 23 P R 1919: 
49 Ind Cas 698 (DB). 

Suit for — Injunction — Auxiliary relief — Court- 

fee and jurisdiction. 

The valuation of a suit for restitution of conjugal 
rights against the wife and for an injunction against 
her relations is that for the principal claim viz., the 
restitution of conjugal rights the claim for an injunc- 
tion being merely an auxiliary relief. A Munsif of the 
1st class has jurisdiction to hear a suit of the above 
description valued at Rs. 200 for purposes of Court- 
fee and Rs. 1,000 for purposes of jurisdiction. AIR 
(Vol 6) 1919 Lah 134 : 21 P R 1919 : 49 Ind Cas 749. 

Reference to arbitration — Relief discretionary — 

Delegation by Court. 

It is entirely within the discretion of a Court to 
grant or refuse restitution of conjugal rights. But the 
Court cannot delegate this right of exercising discre- 
tion to arbitrators nor can it refer the entire suit to 
arbitration. AIR (Vol 5) 1918 Lah 357:80 PWR 1918: 

78 P L R 1918 : 45 Ind Cas 163. 

• 

Decree for — Discretion how to be exercised. 

A Court has discretion to refuse a decree for resti- 
tution of conjugal rights but the refusal must be 
based on sound principles; a decree ought not to be 
refused for other causes than those which justify a 
wife in refusing to return to her husband. These latter 
include failure to pay prompt dower as in the case of 
a Mohomedan, cruelty, gross neglect of marital 
duties and connivance at the wife’s adultery for a 
long period. A I R (Vol 5) 1918 Lah 298 : 67 P W R 
1918 : 46 Ind Cas 112. 

Divorce when granted — Cruelty — Petty quarrels 

— Caprice. 

A divorce cannot be granted on mere caprice or on 
petty quarrels not amounting to cruelty or ill-treat- 
ment. A I R (Vol 1) 1914 L B 257 : 7 Bur L T 16: 23 
Ind Cas 380. 


When decree to be passed — Apprehension — 

Beach of peace. 

Indian Courts should not pass a decree for the 
custody of a woman’s person when the strained rela- 
tions between the parties threaten a breach of the 
peace. 166 PLR 1913: 121 PWR 1913: 19 Ind Cas 475. 


Value of suit for jurisdiction. 

In a suit for restitution of conjugal rights plaintiff 
may put his own valuation on the plaint and it is 
accepted for purposes of jurisdiction unless R s 
vitiated by some improper motive, e. g., a deliberate 
design to give the Court a jurisdiction which it has 
not (1909) 11 Bom L R 1352 : 34 Bom 236 : 4 Ina 
Cas 836 (DB). 

Suit by husband— Discretion. 

A Court is not bound to decree a claim by a husband 
fnr custody of his wife. Where the husband appeared 
to have ill-treated or deserted his wife or has been 
guilty of some other matrimonial offence, the Court 


should refuse to decree plaintiff’s claim. 82 P R 1908: 
8 P L R 1909 : 4 Ind Cas 650 (DB). 

5. Proof of marriage. 

Marriage — Proof of factum and validity — Onus 

on plaintiff — Mahomedan Law. 

In a suit by a Mahomedan husband for restitution 
of conjugal rights, if the wife denies that a valid 
marriage was performed, the plaintiff should estab- 
lish, by legal evidence, either that his marriage was 
contracted with the consent of the girl’s lawful 
guardian or that the girl herself having reached 
majority under the Mahomedan law contracted thfe 
marriage of her own account. AIR (Vol 3) 1916 P C 
250: 6 L W 26 : 21 C W N 345 : (1917) MWN261: 
10 Bur L T 79 : 36 Ind Cas 20. 

Proof of requirements of a valid marriage. 

In a suit for restitution of conjugal rights by a 
Muhammadan husband against his wife requirements 
of a valid marriage must be established. The judg- 
ment of the Lower Court not stating who gave con- 
sent on behalf of the infant girl is defective. A I R 
(Vol 1) 1914 Cal 392 : 19 C L J 216 : 23 Ind Cas 921 
(DB). 

Proof of marriage — Presumption. 

In a suit for restitution of conjugal rights, very 
strict proof of marriage is essential, but in the 
absence of proof to the contrary, presumption as to 
the necessary marriage ceremonies will /aisea 
from general evidence of marriage. AIR (Vol 1) 19J- 4 
Mad 219 : 23 Ind Cas 828 (DB). 


6. Refusal of wife to live with husband. . 
Consent of girl who had attained puberty — Bur- 
den of proof. 

Under the Mahomedan Law although there is a 
presumption that a girl who had attained the age ol 
15 years has also attained puberty, there is no con- 
verse presumption that a girl who has not reached 
that age has not attained puberty. Where a Maho- 
medan sued for restitution of conjugal rights and the 
wife pleaded that the marriage was invalid in as 
much as she had attained the age of puberty before 
marriage but did not give consent. - 

Held, that as the deft, relied entirely on the legal 
presumption and not on the physical fact of puberty, 
the presumption of puberty did not arise as her age 
was less than 15. A I R (Vol 6) 1919 Cal 84 : 53 Ind 
Cas 94 (DB). 

Refusal of wife to live after puberty. 

A Hindu girl married before puberty could not a? 
compelled to live with her husband if after attain- 
ing puberly she is omitting to do so. 187 P W R 
1912 : 215 P L R 1912 : 17 Ind Cas 254. ... 

Agreement to live apart — Law applicable to P® r " 

sons in determining marital rights and obligations- - 
A husband sued the wife for restitution of conju- 
gal rights in 1903; in 1904 the suit was compromise™ 

and they agreed to live together “according to tn 
custom of the world” which they never did* tn 
husband again sued the wife in 1907 for restituti 
of conjugal rights. „ , 

Held, that the parties being Hindus the Hindu I 
applied under which any agreement between 
husband and wife to live apart is forbidden an **A 
therefore valid. Even under English Law, 
ments providing for future separation are m . 
though such agreements as provide for P 
separation are valid. (1910) 34 Mad 398 : 8 M 

314 : 8 Ind Cas 412 (DB). 

7. Rights and duties of husband. 

aafa ss 

491 (DB). , _ I 

Right of husband to use Force. , l aW , 

Both under the English and the Indian la . 
although it is the duty of the wife to reside 
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habit with her husband, the husband has no right to 
use force or violence to enforce this right even when 
the refusal of the wife is without reasonable cause. 
AIR (Vol 5) 1918 Sind 69 : 12 SLR 29 : 19 C L J 
955 : 47 Ind.Cas S07. 

Grounds for refusal — Defendant minor. 

Where in a suit for restitution of conjugal rights 
the defendant was found to have been a minor at 
the time of marriage and that the consummation 
had not taken place and that the plaintiff had neglect- 
ed to assert his marital rights for a long time, it 
would be a proper exercise ot discretion to refuse res- 
titution. The grant of a decree for restitution of con- 
jugal rights is discretionarv with this Court. AIR 
(Vol 3) 1916 Lah 365 : 46 PR 1916 : 134 P W R 
1916 : 148 P L R 1916 : 34 Ind Cas 538 (DB). 




Custody of wife. 

Where for 15 years the husband never troubled 
about his wife, nor contributed to her support, never 
demanded her company and in any way performed 
or offered to perform any of his duties as a husband. 

Held, that the husband cannot get Court’s help 
as he had failed to take steps within reasonable 
time to assert his rights and take up his rightf ul 
position as husband and protector of the wife. 126 
P W R 1909 : 125 P L R 1909 : 4 Ind Cas 974 (DB). 

RESTORATION OF APPEAL 
See Civil P. C., O. 41, R. 19. 

RESTORATION OF PROPERTY. 

See (1) Civil P- C., Ss. 47, 144 and 151. 

(2) Criminal P. C., Ss. 517 and 522. 

RESTORATION OF SUIT. 

See Civil P. C— (1) S. 151. 

(2) O. 9, Rr. 4, 9 and 13. 

RESTRAINT OF LEGAL PROCEEDINGS. 

See Contract Act, Ss. 23 and 28. 

RESTRAINT OF MARRIAGE. 

See Contract Act, Ss. 23 and 28. 

RESTRAINT OF TRADE. 

See Contract Act, Ss. 23 and 27. 


RESTRAINT ON ALIENATION. 

See (1) Contract Act, S. 23. 

(2) Deed— Construction — Will. 

(3) Hindu Law — Will. 

(4) T. P. Act, S. 10. 

(5) Will. 

RESTRICTION AND DETENTION ORDINANCE 
(3 of 1944). 

-Whether ultra vires. , , 

The reference to “the efficient prosecution of the 
war” in the Restriction and Detention Ordinance as 
well as in the order of detention must be understood 
in the light of the circumstances in which the Ordin- 
ance came to be passed. And as the efficient prosecu- 
tion of the war was necessary for the defence ot 
India, the Restriction and Detention Ordinance is 
not ultra vires the Governor-General in so far as it 
purported to authorise detention on the ground that 
the detenu was likely to act in a manner prejudicial 
to the efficient prosecution of the war. AIR (V ol 32) 
1945 F C 18 : I L R (1945) Kar. F C 13 Sup : 49 
C W N (FR) 56 : 24 Pat 187 : (1945) 1 MLJ 365 : 
47 Bom L R 396 : 46 Cr L J 559 : 1945 Pesh L J 18 s 
(1945) 8 F L J 40 : 47 Pun L R 90 : 80 C L J 1 : 194o 
M W N 445 : (1945) F C R 81 : 219 Ind Cas 287. 

-Ordinance is not ultra vires. 

The Ordinance is not ultra vires merely because it 
legislates for detention for reasons connected with 
the efficient prosecution of war as Article 1 of List 1 
of Sch. VII, Constitution Act, includes detention for 
reasons of state connected with defence and it is 
clear that action and conduct which are prejudicial 
to the efficient prosecution of war will, at the same 
time, jeopardise the defence of the country against 


aggression. A I R (Vol 32) 1945 Pat 14 : 23 Pat- 
968 (FB). 

Whether ultra vires. 

The Restriction and Detention Ordinance cannot 
be assailed on the ground that the Governor-General 
is not entitled to promulgate an Ordinance bearing, 
upon “preventive detention for reasons connected 
with the maintenance of public order” because that 
is exclusively a provincial subject. AIR (Vol 31) 1944 
F C 86: 23 Pat 678 : 0944) 2 M L J 167 : 26 P L T 1: 
48 CWNF R 121 : 1944 M W N 613 : 78 C L J 349: 
(1944) F C R 295 : 47 P L R 90 : 1 L R (1944) kar 
F C 172 Sup. 

s - 3. 

S. 3 — Governor acts as part of Provincial execu- 
tive and not as contrast to it. 

In every case the Governor either with or without 
his Ministers is the authority which has got to be 
satisfied before the powers are exercised under S. 3 of 
the Ordinance. But the Governor who has to be 
satisfied is a part of the Provincial executive .ind not 
in any way in contrast with or in contradistinction 
to the Provincial executive. AIR (Vol 33) 1946 Bom 
32 : 47 Bom L R 675 (DB). 

S. 3— Order of detention bad — Subsequent order 

continuing it is equally invalid. 

When the first order of detention is invalid the 
subsequent order must also as a necessary conse- 
quence be equally invalid, because all that the latter 
order does is to direct that the original order shall 
continue in force. Because if the original order is 
bad, the subsequent order directing it to continue 
cannot validate it. AIR (Vol 33) 1946 Bom 32 : 47 
Bom L R 675 (DB). 

S. 3 — Duty of detaining authority— Satisfaction* 

When wide powers are given to the executive to 
deprive His Majesty’s subjects of their liberty with- 
out the intervention of the Courts of Law, the de- 
taining authority must consider each case with that 
care and caution which the exercise of so tremendous 
a power should call for. The satisfaction which the 
law requires on the part of the detaining authority 
before a subject can be detained is a reasonable satis- 
faction— A satisfaction not vitiated by any considera- 
tion which is foreign to the scope and object of 
Ordinance. 

Where the minute written by the Governor’s Secre- 
tary shows that the Governor was considering the 
use of the Criminal Tribes Act against the applicant 
and pending his decision on that question, he agreed 
to the detention of the applicant under Ordinance III 
of 1944, the mind was directed, not on the question 
of the security of the State or the efficient prosecu- 
tion of war, but on the limited question as to whe- 
ther the Criminal Tribes Act should be used or not 
against the applicant. It cannot, therefore, be held 
that the Govt, was reasonably satisfied as required 
under Ordinance III of 1944, S. 3. AIR (Vol 33) 1946 
Bom 32 : 47 Bom L R 675. 

S. 3 — Order of detention — Validity — Person 

acquitted in regular trial — If can be detained. 

It is a fallacy to say that the right to prosecute a 
person under the ordinary criminal law and the 
right to detain one under the Ordinance are mutually 
exclusive. If a person who is dangerous to public 
safety and maintenance of order, commits an offence, 
Government would be justified to prosecute him for 
the offence first and if for certain reasons such as 
want of evidence, the prosecution fails, it will be 
necessary to keep him in detention for public safety 
and maintenance of order, especially during the 
times of emergency. Hence, even if the evidence 
adduced at the trial is not sufficient to secure his con- 
viction, the power of Provincial Govt, to order his 
detention is not lost, if it is reasonably satisfied that 
it is necessary to do so with a view to prevent hirrs 
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irom acting in any manner prejudicial to the public 
sa!< ty and maintenance of public order. AIK (Vol 32) 
1945 Bom 533 : 47 Bom L K 669 : 47 Cr L I 297: 222 
Ind Cas 267 (Dbi. 

S. 3 — Order of detention — Validity — Burden of 

proof. 

If the order for detention is regular in point of 
form, an onus is cast on the person detained to show 
that it is, in effect, no order “made under or having 
effect under this Ordinance” either because the mind 
ot the detaining authority has not been applied or 
Decause it is no order having been made by mistake 
or mala tides. AIR (Vol 32) 1945 Bom 53.3 : 47 Bom 
L B 669 : 47 Cr L ) 297 : 222 lnd Cas 267 (DB). 

.'ss. 3, 10, 11 — Governor s order for detention 

made regularly ex facie — Onus of showing contrary 
on person alleging it — Question of reasonable cause 
for detention to be decided by Governor — Court not 
entitled to examine material on which Governor's 
satisfaction is based — Order of detention not bearing 
seal of Provincial Government not invalid — Bowers 
of rescinding order of detention — Fresh order lor de- 
tention can be made when previous order cancelled — 
Ordinance applicable to persons already in detention 
— Ordinance not ultra vires. AIR (Vol 32) 1945 Pat 
4 1 : 23 Pat 963 (FB). 

S. 3 — Order for detention — Validity. 

Where, in a case para. 1 of the order under S. 3, 
Restriction and Detention Ordinance, 1944, recites 
that the Governor is satisfied that it is necessary to 
“make an order” directing the detention of B and 
para. 2 states “Now, therefore .... the Governor of 
Bihar is pleased to direct that the said B be detain- 
ed” the order is sufficient to make an order for de- 
tention of B. A 1 B (Vol 32) 1945 Pat 44 : 23 Pat 
968 (FB). 

S. 3 — Section 3 is not ultra vires by reason of 

fact that it amounts to legislation in matters enumerat- 
ed in the Provincial List, Sch.7, Govt, of India Act, 
viz., the maintenance of public order in a Province 
specified in Item I of the Provincial List, Sell. 7. AIK 
(Vol 31) 1944 Lah 142 : 45 Cr L J 711 .• 213 Ind Cas 
327 (FB). 


— — S. 3 (1) — Words “from acting” — Scope of. 

The words “from acting” in S. 3 (1) do not indi- 
cate that the only persons against whom an order of 
detention may be made me persons considered to be 
actually acting in prejudicial manner at the time of 
making the order. They do refer to the persons who 
may act in such a manner in the future. A 1 U 
(Vol 32) 1945 Pat 44 : 23 Pat 968 (FB). 

S. 3 (1)— Order of detention under — Presumption 

— Onus is on the detenu to prove order is not what 
it purports to be. 

An order of detention can be made by the Provin- 
cial Govt, under S. 3 (1) of the Ordinance and such 
an order being an executive action of the Provincial 
Govt., S. 59 (1), Constitution Act, requires it to be 
expressed in the name of Governor. Section 10 (3) of 
the Ordinance raises a presumption that an order 
purporting to be made by any authority in exercise 
of any power conferred by or under the Ordinance 
was made by that authority. Hence, in a case where 
a person is detained under S. 3 (1) of the Ordinance, 
the onus lies on the detenue to show that the order 
is not what it purports to be namely, an order made 
by the Governor. 

Once it is presumed that the orders purporting to 
have been made by the Governor had been so made 
in pursuance of the provisions of the Ordinance, a 
very heavy burden lies on the detenu concerned to 
show that this apparent state of affairs, backed as it 
is by statutory presumption of correctness in its 
favour is not’ the real state of affairs. Such a pre- 
sumption is not rebutted by such vague and general 
allegations that the orders appear on a printed torm, 


only the name of the particular detenu being entered 
therein or that the Governor is much too busy a per- 
son to apply his mind to individual cases of so many 
persons detained. AIR (Vol 32) 1945 Pat 44 : 23 Pat 
968 (FB). 


S. 3 (1) — Ordinance requiring Governor to be 

satisfied before taking action under S. 3 — Court is 
not entitled to ask whether materials are sufficient 
to satisfy a reasonable man. 

When the Ordinance requires the Governor to be 
satisfied about the existence of particular state of 
things before taking action, it is for the Governor 
alone to decide in the forum of his own conscience 
whether lie has reasonable cause to be satisfied. His 
mental state must be accompanied by an element of 
reasonableness determined, however, by himself i.e., 
his mind to him a kingdom is; Roma locuta causa 
finita est. When the Ordinance requires that an ac- 
tion by the Governor for detaining a person must be 
taken in good faith, a mere allegation of want of 
good faith cannot entitle the Court to examine the 
materials on which the Governor was satisfied of the 
necessity for detaining the detenu for the purpose of 
determining whether he acted in good faith or not. 
On any other view it would be sufficient for a detenu 
merely to allege want of good faith to force the 
Governor to disclose information which it may be 
vital to interest and saiety of state should not be 
disclosed or allow the allegations to go unchallenged. 

In Ordinance III of 1944, the wording is “is satis- 
fied.” Satisfaction must lie interpreted as reasonable 
satisfaction but in case of such wording no objective 
test could be applied. The Courts are not entitled to 
ask whether the materials are such as would satisfy 
a reasonable man. The Court cannot possibly prono- 
unce upon the reasonableness of the Governor’s satis- 
faction when the reasons which actuated the Go- 
vernor cannot be placed before it, or if they can be 
placed at all can be placed only in a partial form. 
AIR (Vol 32) 1945 Pat 44 : 23 Pat 968 (L* B). 


S. 3 (1) (b) — Arrest of B under Order No. 963-C 

— Petition by B under S. 491, Criminal P. C. — 
Rejection — Federal Court remitting the same— -Can- 
cellation of Order No. 963-C — Further detention of 
B under Order No. 3929 C — Proving of illegality of 
Order No. 3929-C held, necessary in order to release 
B — Court held was to consider not Order No. 963-C 
but application under S. 491. 


B was arrested on March 27, 1942 under Order 
No. 963-C dated March 19, 1942 purporting to be 
made in exercise of power conferred by R. 26, De- 
fence of India Rules. On April 23, 1943, the Federal 
Court decided that R. 26 was ultra vires. On April 
28, 1943, a petition under S. 491, Criminal P. C., was 
presented to High Court on behalf of B. The petition 
was rejected on the ground that S. 10 (2), Restriction 
ind Detention Ordinance, 1944, deprived the Hi£h 
Court of power to order the release of person detain- 
’d by reason of an order purporting to be made 
inder R. 26, Defence of India Rules. On May 23^ tne 
federal Court set aside the order of the High Lour 
md remitted the application. On July 3, 1944, L , 
vio. 963-C was cancelled by Order No. 3928-C and 
,vas further detained under Order No. 3929-C oi 
;ame date which was made by the Governor in exe 
nse of the powers conferred on him by S. o (l) t /» 
Restriction and Detention Ordinance, 1944 : 

Held, that as B was detained under Order No. 39- - 
C which ex facie was regularly made bv the Lovernor 
n exercise of the powers conferred on him oy p. 
b), Restriction and Detention Ordinance, l 
lecessary for him to show that his de ^ 

consequence of that order was *ll e 8 a I t ly 

^ourt could order his release and th »‘ of 

t would not suffice for him to attack the valuhtyor 
he Order No. 963-C which was purported to be made 


1013 


RESTRICTION AND DETENTION ORDINANCE (3 of 19*4), S. 3 


1014 


under R. 26, Defence of India Rules, as the High 
Court was not considering an application “against 
Order No. 963.” The High Court was to consider an 
application made under S. 491, Criminal P. C., and 
was to decide whi ther R's detention was legal or 
illegal. Even if the High Court were to consider that 
Order No. 963-C was not a valid order, it could not 
make an unqualified order lor the release of B. I he 
best that High Court could do would be to direct his 
release unless he was being detained under some 
other order and there could be no doubt that he 
would continue to be detained under Order No. 3929- 
C unless it was declared that his detention under 
that Order was also illegal. AIR (Vol 32* 1945 Pat 
44 : 23 Pat 963 (FB). 

S. 3 (1) lb)— Scope. t . 

Section 3 (D(b) empowers the Central or Provincial 
Government to make an order detaining a person 
whom it is considered necessary to prevent from 
acting in prejudicial manner. Consequently, a person 
already in detention can he placed in detention ami 
language of the preamble should not be construed 
narrowly so as to prevent the application of the 
Ordinance to such a person. AIR 0 of 32) 194o 1 at 
44 : 23 Pat 96S (FB). , 

S. 3 (l)(b) —Clause (b) of sub-s. (1) of S. 3-Order 

of detention — Seal of Government not necessary. 

It is not necessarv that the order of a Governor 
under cl. (b) of sub-s.' (1) of S. 3 directing the deten- 
tion of a person should hear seal of the Government 
of the Province. AIR (Vol 32) 1945 Pat 44 : 23 Pat 
9 68 (FBt. 

S. 3 (1) (b) Arrest of B under Order No. 963-C 

purporting to be made under R. 26, Defence of India 
Rules -Cancelling of order by Governor and making 
of new order for detention under S. 3 (1) (b) — B 
contending abuse of power on Governor s part 

Governor’s action, held valid. _ , 

B was arrested on March 2/, 194- under Order 
No. 963-C dated March 19, 1942 purporting to be 
made in exercise of powers conferred by R. 2b, 
Defence of India Rules. Order Na 963-C of M‘Uch 
19 1942 was cancelled by the Governor by Order 

No 392S-C dated Tulv 3, 1914 and B was detained 
under Order No. 3929-C of the same date. Order 
No 3929-C was made under S. 3 (l) (b), Restriction 
and Detention Ordinance, 1944. B contended that 
the Governor had no power to make a fresh order and 
the new order which he purported to make was a 
mere abuse of power : 

Held, (l) that the mere fact that in July 1944 it was 
realised that it might not be possible to establish 
the validity of Order No. 963-C in a Court of law or to 
justify the detention of B under that order from the 
date of his arrest was not sufficient reason for holding 
that on July 3, 1944, the Governor s action in cancell- 
ing that order and making a fresh one vias anything 
but an exercise of his powers to the best of his judg- 
ment, he being satisfied that the continued detention 

of B was necessary. , 

(2) That the inference to be drawn from Governor s 

action in cancelling Order No. 963-C and making a 
fresh Order No. 3929-C was not that the Government 
was trying to cover up past mistakes but that it was 
trving to provide that the future detention which it 
considered necessary, should be unquestionably legal. 
There was nothing at all suggestive of mala tides, 
rather the circumstances suggested the contrary. 
What was done was not to attempt to validate the 
old orders, but to replace them by * re s h , orders to 
which similar objections could not be taken. AIR 

(Vol 32) 1945 Pat 44 : 23 Pat 968 (FB). 

c 8 MWcl— Ordinance, if ultra vires — Govern- 
ment of India Act. 1935 (25 and 26 Gov V Ch. 42), 
Sch. VII, List II. Item No. 2— Public order, scope 
Order under S. 144, Criminal P. C., restricting 


movement of person — Whether falls under Item No. 
2 of List HI. 

None of the items in the lists is to be read in a 
narrow or restricted sense, and each general word 
should be held to extend to all ancillary or subsidiary 
matters which can fairly and reasonably lie said to be 
comprehended in it. 

There is no warrant for putting such a narrow con- 
struction on the words “public order” in Item No. 1 
of List II as to read it with reference to the latter 
part of the provision “preventive detention for rea- 
sons connected with the maintenance o! public order.” 
The words “preventive detention for reasons connect- 
ed with the maintenance of public order " have been 
added, not to restrict the expression “public order” 
but merely because a specific re l e fence was deemed 
desirable to that particular aspect of public order. 

Section 144, Criminal P. G., enables a Magistrate 
to make an order preventing a person from entering 
a particular place, and the legality of such orders, 
when passed upon proper grounds, cannot be con- 
tested. Such orders will come within Toe provisions 
of Item No. 2 of the Concurrent List, and conse- 
quently, within the ordinance-making power of the 
Governor-General. 

Consequently, the Restriction and Detention 
Ordinance III of 1944 is not ultra vires so far as S. 3 
(l) (c) is concerned. A provision like this quite clear- 
ly falls within Item No. 1 of List II of the Provincial 
Legislative List, and also within Item No. 2 of List 
111, of the Concurrent Legislative Lists. AIR (\ ol 32) 
1945 Pat 144 : 21 Pat 418 : 12 HR 277: 47 Cr LJ 463: 
27 PLT 14 : 222 Ind Gas 44S (DB). 

S. 6 , , 

S. 6 (l), scope and effect of— Document which 

is not order at all— Validity. 

The effect of S. 6 (l) is to validate orders made 
under R. 26 which would otherwise have been 
invalid “on the ground merely that the said rule 
purported to confer powers in excess of the powers 
that might, at the time the said order was made, be 
legally conferred by a rule made under the Defence 
of India Ordinance, 1939, or under S. 2, Defence of 
India Act, 1939 ” That is to say, it cured the defect 
in the divergence of language between the rule on 
the one hand and the Ordinance and the Act on the 
other. It is every such order which, under S. 6 (2), 
is to be deemed to have been, and which shall have 
effect as if it had been, made under the 1944 Ordin- 
ance; and as if such Ordinance had been in force at 
the relevant date. 

Section 6 (2) of the 1944 Ordinance does not vali- 
date a document which is not an order at all, even 
though it bears the signature of a duly authorised 
■ officer, if it can be shown that the officer never 
applied his mind when he affixed his signature to it. 
It is only orders made valid by S. 6 (1) to which 
S. 6 (2) applies and is limited. If it can be shown 
that an order is invalid on a ground other than the 
invalidity of R. 26, S. 6 (1) of the 1944 Ordinance 
does not apply and cannot validate such an order. 
Only orders valid except for the effect mentioned in 
S. 6 (1) are covered bv S. 6 (2). AIR (Vol 32) 1945 
Bom 212 : 47 Bom L. R 42 : 46 Cr L J 608 : I L R 
(1945) Bom 317 : (1945) 8 F L J 103 : 219 I C 392 

(FB). 

S. 6— Ordinance, whether ultra vires— Ss. 6, 10, 

validity and effect of. 

The Restriction and Detention Ordinance, 1944, 
is intra vires the Governor-General, nor are Ss. 6 (L) 
and 10 of the Ordinance retrospective in such a way 
as to be invalid. 

The words “such orders” in the section mean by 
reference to S. 6 (1) “an order made before the com- 
mencement of this Ordinance under R. 26, Defence 
of India Rules.” 
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Section 6 (2) of the Ordinance, in so far as it pro- 
vides that certain order shall have effect on the com- 
mencement thereof, is not an attempt to alter the 
past and is valid. AIR (Vol 32) 1945 Pat 59 : 23 Pat 
475 : 11 B R 295 : 46 Cr L J 460 : 218 Ind Cas 340 
(DB). 

Ss. 6, 10 — Scope and validity — Powers of Court. 

The word ‘such' in the expression ‘every such 
order' in S. 6 (2) can only attract the qualification to 
he found in the opening words of cl. (1), namely, 
‘order made before the commencement of this Ordi- 
nance under R. 26 of the Defence of India Rules.’ 
The further qualification to be extracted from the 
reference there contained on the ground of invalidity 
arising out of the ultra vires character of R. 26 cannot 
be imported into cl. (2), such a view as to the scope 
of the clause would determine the ambit of the ex- 
pression ‘order having effect by virtue of S. 6 in 
S. 10.’ But it does not follow from this that the Court 
can no longer consider the validity of an order which, 
on the face of it, appears or purports to have been 
passed under R. 26. The Ordinance does not protect 
a document which is not really an ‘order under R. 26’ 
though it may appear on its face to be the order of 
an authorised officer. 

No further curtailment of the power of the Court 
to investigate and interfere with orders for detention 
has been imposed by the Ordinance. The Court is 
and will be still at liberty to investigate whether an 
order purporting to have been made under R. 26 and 
now deemed to be made under the Ordinance is a 
new order purporting to be made under the Ordi- 
nance, was in fact validly made, in exactly the same 
way as immediately before the promulgation of the 
Ordinance. If, on consideration, the Court comes to 
the conclusion that it was not validly made on any 
of the grounds indicated in any of the long line cf 
decisions in England and India on the subject, other 
than the ground that R. 26 was ultra vires, S. 10 of 
the Ordinance will not prevent it from so doing. 
Such an invalid order, though purporting to be an 
order, will not, in fact, be an order made under the 
Ordinance or having effect by virtue of S. 6 as it was 
made under the Ordinance at all for the purpose of 
S. 10. AIR (Vol 31) 1944 F C 86 : 23 Pat 678 : (L944) 
2 M L J 167 : 48 C W N F C 121 : 1944 M W N 613 : 
78 C L J 349 : 1944 F C R 295 : 26 P L T 1: 47 PLR 
90 : 1944 Kar (F C) 172 Sup. 

S. 6 — Interpretation. 

The proviso to S. 6 (2) is not repugnant to the pro- 
visions t)f S. 6 (2) itself. Section 6 (2) relates to all 
orders under the Ordinance whereas the proviso 
relates to those made under R. 26 (l) (b), Defence 
of India Rules, namely, detention. It is clear from 
S. 6 (2) and the proviso that the detention of persons 
originally detained under R. 26 (1) (b), Defence of 
India Rules, is now to be treated as the detention of 
those persons under Ordinance 3 of 1944, as if an 
order had been made under that Ordinance on 
January 15, 1944. AIR (Vol 31) 1944 Cal 284: 45 
Cr L J 745 : 214 Ind Cas 219 (DB). 

S. 6 (1) and (2) — Applicability. 

Section 6 (1) and (2) apply only to orders valid 
except for the defect that they were issued under 
R. 26, Defence of India Rules, which was declared 
ultra vires. If it can be shown that the orders were 
invalid on a ground other than the invalidity of 

R. 26, Defence of India Rules, S. 6 (1) and (2) of 
Ordinance 3 of 1944 cannot apply. Where the order 
can be questioned on one ground and one ground 
only, merely, that it was issued under R. 26, Defence 
of India Rules, which was declared ultra vires, that 
objection cannot affect the validity of the order by 
reason of S. 6 (1) of Ordinance 3 of 1944, and the 
order would, therefore, come within sub-s. (2) of 

S. 6 and must be deemed to have been made and 
shall have effect as if it had been made under the 


new Ordinance and if the Ordinance had been in 
force at the time when it was made. AIR (Vol 31) 
1944 Lah 142 : 45 Cr L J 711 : 213 Ind Cas 327 (FB). 

S. 7. 


— — -S. 7 — Inordinate delay in sending notice under 
S. 7 — In appropriate circumstances High Court may 
find that detention though not illegal in origin had 
become improper within meaning of S. 491, Crimi- 
nal P. C. 


The Ordinance prescribes no method by which the 
detenu can enforce the privilege which S. 7 confers 
on him with the avowed object of enabling him to 
obtain redress in the only way possible. Greater 
vigilance is, therefore, necessary in sending the 
requisite notice under S. 7 and in appropriate circum- 
stances an omission to give effect to the intention of 
the statute may necessitate a finding that the deten- 
tion though not illegal in its origin had become im- 
proper within the meaning of S. 491, Criminal P. C. 
AIR (Vol 33) 1946 Oudh 183: 1945 OWN 217: 20 
Luck 535 (DB). 

S. 9. 

S. 9 — Order of detention — Duty of authority 


making to devote care and attention in examining 
material placed before it before making order, poin- 
ted out— See 48 Bom. L. R. 159 : AIR (Vol 33) 1946 
Bom 333. 

S. 10. 

S. 10— Object of detention is preventive not 


punitive — Court cannot enquire into sufficiency or 
reasonableness of grounds of detention. 

The jurisdiction of the Court is only taken away 
provided the order on which the Government is rely- 
ing is an order “made under the Ordinance.” It must 
be made bv the detaining authority in the proper 
exercise of its powers. It would not be an order 
“made under the Ordinance” if it was made merely 
in the colourable exercise of its powers or if the 
detaining authority exceeded the powers given to it 
under the Ordinance. The detaining authority must 
satisfy the Court that it has complied with all the 
rules of procedure laid down in the Ordinance and 
has observed all the safeguards. The order must not 
be made for an ulterior purpose — a purposei which has 
no connexion with the security of the State or the effi- 
cient prosecution of the war. The order must not be 
intended to override the ordinary powers of the police 
for the investigation of a crime or to suspend the 
ordinary criminal tribunals of the land or prevent 
them from exercising their ordinary jurisdiction- Di® 
powers conferred on the executive under the Ordi- 
nance are for the purpose of preventive detention 
and they are not punitive in their nature. The execu- 
tive must not detain a subject in order to punish him 
for what he has already done but in order to prevent 
him from doing something which in the opinion of the 
executive is likely to affect the safety of the State or 
the efficient prosecution of the war. It is not compe- 
tent to the Court to inquire into the sufficiency of the 
materials and the reasonableness of the grounds on 
which the detaining authority was satisfied that i 
was necessary to make the order. But if any reason 
which influenced the detaining authority in making 
the order appear on the record, then the Court can 
scrutinize them in order to see what was the condi- 
tion of the mind of the detaining authority when i 
made the order. It is not open to the Court to 8 
behind the statement as to sufficiency of maten * 
Whether the authority has sufficient materials 
whether the grounds on which it has acted ' , 

reasonable is not for the Court to inquire ir “° n “ ’ 
therefore, it is not open to the detenue to cnal s 
the order. AIR (Vol 33) 1946 Bom 32: 47 Bom Li 
675 (DB) ‘ , arf . 

S. 10 — Detention not with view to prevent a« 

ing prejudicially to public safety but to consul 
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whether Criminal Tribes Act should be applied— 
Detention is bud. 

When wide powers are given to the executive to 
deprive His Majesty’s subjects of their liberty with- 
out the intervention of the Courts ol law, the detain- 
ing authority must consider each case with that care 
and caution which the exercise of so tremendous a 
power should call for. The liberty of the subject is 
not to be lightly taken away. The satisfaction which 
the law requires on the part of the detaining autho- 
rity before a subject can be detained is a reasonable 
satisfaction— a satisfaction not vitiated by any consi- 
deration which is foreign to the scope and object of 
Ordinance 3 of 1944. When mind is directed not on 
the question of security of the State but as to whether 
Criminal Tribes Act should be used or not, the deten- 
tion can be questioned. AIK (Yol 33) 1946 Bom 32: 

47 Bom LR 675 (DB). 

S. 10— If the order for detention is regular in 

point of form and an affidavit has been made show- 
ing that the mind of the detaining authority has 
been applied to a consideration ol the case, the 
document under which the person is detained is an 
order, so that the jurisdiction of thd Court to ques- 
tion the grounds or motives for making that order 
for calling it in question are taken away by S. 10 (3) 
unless it could be affirmatively proved that the order 
was passed by some fraud or mistake. AIR (Yol 32) 
1945 Bom 533 : 47 Bom L R 669 : 47 Cr L J 297 : 
222 Ind Cas 267 (DB). 

S. 10 — Scope. 

The first part of S. 10 (1) does not prevent Courts 
from enquiring into and deciding questions of vali- 
dity of orders passed under R. 26 of the Defence ot 
India Rules on the ground of the same being ultra 
vires. The second part of S. 10 (1) which suspends 
the operation of S. 491, Criminal P. C., to such 
orders, applies to two classes of orders: that is to say. 
orders made under S. 3 of the Ordinance itself and 
orders ‘‘having effect under this Ordinance or in 
respect of any person the subject of such an order.’ 
AIR (Vol 32) 1945 Bom 212: (1945) 8 FLJ 108: 47 
Bom LR 42: 46 Cr L J 608: ILR (1945) Bom 317: 219 
Ind Cas 392 (FB). 

S. 10— Criminal P. C. (Act V of 1898), S. 491— 

Habeas corpus — Rights of detenu— Powers of High 
Court— Duty of Crown. 

The detenu is entitled to have the issue of his 
illegal and improper detention tried and determined 
and if the decision is in his favour, to be immediately 
released and set at liberty. The jurisdiction of the 
High Court to give a direction under S. 491, Crimi- 
nal P. C., has not in any way been affected by S. 10 
of the Ordinance and remains exactly the same as it 
was before the promulgation of the Ordinance. 

It cannot be too clearly understood that the whole 
object of habeas corpus proceedings is expedition. 
They are summary proceedings and a person under 
detention is entitled to immediate release unless the 
Crown makes a return which is good on the face of 
it. The procedure which originally obtained in these 
proceedings was for the Crown to produce the man 
under detention along *ith the return so that he 
could be released forthwith if the return was not good 
on the face of it. This has been modified because, 
when the Crown is concerned, the detention is ordi- 
narily legal. Therefore, all the Crown is now asked 
to do in the first instance is to produce the order ot 
detention. But it this concession is abused, and the 
High Court is asked to go from one authority to 
another as if it was the business of the High Court to 
keep the man in jail at all costs and to find out why 
he was there, tne High Court will return to the 
original practice and direct production of the detenue 
in every instance and release him forthwith if there 
is any attempt on the part of the Crown to prolong 


his detention by time-gaining devices. AIR (Vol 32) 
1945 Nag 203: 47 Cr L J 429: 1945 NLJ 206: ILR 
(1945) Nag 731: 222 Ind Cas 343 (DB). 

S. 10 — High Court’s jurisdiction to investigate 

or interfere with order of detention and pass orders 
under S. 491, Criminal P. C. 

Restriction and Detention Ordinance (111 of 19-11* 
does not take away the power of the Court to investi- 
gate into or interfere with the orders of detention or 
deprive the Court of its power to pass order under 
S. 491, Criminal P. C-, the Court is at liberty to 
investigate whether an order purporting to have 
been made under R. 26, Defence of India Rules anil 
deemed to be made under the Ordinance or a new 
order purporting to be made under the Ordinance 
was, in fact, validly made in exactly the same way 
as immediately belore the promulgation of the Ordi- 
nance and if, on consideration, the Court comes to 
the conclusion that it was not validly made on any- 
ground other than the ground that R. 26 was ultra 
vires S. 10 of the Ordinance will no more prevent ii 
from so finding than S. 16, Defence ol India Act did. 
AIR (Yol 32) 1945 Nag 159: .1945 NLJ 144: ILR 
(1945) Nag 382 (DB). 

S. 10 — Section does not preclude High Court 

from considering petition under S. 491, Criminal P.C. 

Section 10 of the Ordinance does not preclude the 
High Court from considering a petition under S. 491. 
Criminal P. C., on the ground that the detention oi 
the detenue was unlawful by reason of the fact that 
he has not been served with the actual order of de- 
tention under the Ordinance or with communication 
under S. 7 of the Ordinance or on the ground that 
the order of detention was not. in fact, made by the 
Governor or was mala fide. A I R (Vol 32) 1945 Oudh 
222 : 1945 AWR (CC) 91 (2) : 1945 O \Y N (CC) 119 : 
20 Luck 504 (DB). 

S. 10 — Validity of. 

Section 10 cannot he said to be beyond the ordi- 
nance making power of the Governor-General because 
the emergency described in the opening paragraph of 
the Ordinance does not postulate the necessity for 
such a provision. Nor is that section ultra vires on 
the ground that it purports to repeal S. 491, Criminal 
P. C. All that S. 10 does is to interdict the High 
Court from exercising in a certain class of cases the 
power conferred on it by S. 491, Criminal P. C. A I K 
(Vol 31) 1944 FC 86 : (1944) 2 MLJ 167 : 23 Pat 678 : 
48 C W N F R 121 : 1944 M \V N 613 : 78 CLJ 349 : 
1944 FCR 295 : 26 PLT 1 : 47 PLR 90 : I L.R (19-14) 
Kar (FC) 172 Sup. 

S. 10 — Scope and validity of S. 10 (2). 

Clause (2) of S. 10 is not valid and within the com- 
petence of the Ordinance making authority to the 
full extent its language signifies. The effect of the 
clause is to continue the deprivation of a subject’s 
liberty and at the same time to deny him the oppor- 
tunity of showing that his detention is not warranted 
bv anv statute or statutory ’rule. A I R (Vol 31) 1944 
FC 86 : 23 Pat 678 : 78 CLJ 349 : (1944) 2 MLJ 167 : 
48 C W N F R 121 : 26 P L T 1 : 1944 MWN 613 : 47 
P L R 90 : 1944 FCR 295 : ILR (1944) Kar (FC) 172 
Sup. 

S. 10— Application by detenus from jail— Person 

withholding it renders himself liable for proceedings 
for interfering with due course of justice. 

The withholding by the Provincial Government of 
petitions to the High Court by detenus from fail 
under S. 491, Criminal P. C., no matter on what 
grounds cannot be justified even though the petition 
may appear to be frivolous or may appear to afford no 
ground whatsoever for the release of the detained 
person. Withholding petitions addressed to the High 
Court amounts to interference with the due course of 
justice and the person withholding them renders 
himself liable to proceedings for interfering with clue 
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course of justice. Even after the decision by the 
High Court that Ordinance III of 1944 ousts the juris- 
diction of the High Court to consider petitions under 
S. 491, Criminal P. C., petitions by detenus from jail 
under S. 491, Criminal P. C., must be forwarded as 
it will be tor the High Court in every case to decide 
whether it lias or has not jurisdiction in the m itter. 
A I R tYol 31) 1944 Lab 142 : 45 Cr L J 711 : 213 Ind 
Cas 327 (FB). 

Ss. 10, G — High C ourt's jurisdiction to consider 
application under 8. 491, Criminal P. C. 

Detention under R. 26, Defence ot India Rules, 
effective under S. 6 ol Ordinance — Application under 
S. 491. Criminal P. C., pending before High Court at 
date ol Ordinance — High Court has no jurisdiction to 
consider application. AIR (Vol 31) 1944 Lah 142 : 45 
Cr L, J 711 : 17 Rang 55 : 213 Ind Cas 327 (FB). 

8. 10 (U— Burden of proof— Order of detention — 

Validity— If can be challeged— Onus. See Restriction 
and Detention Ordinance 1.944, S. 3- A 1 R (Vol 32) 
1945 Rom 533 : 47 Cr L J 297 (DB). 

S. 10 (2) — Is valid and is not contrary to S. 110, 

Government of India Act. 

Section 10 (2) ol the Ordinance is valid and is not 
beyond the powers ol the Governor-General. Sec- 
tion 10 (2> cannot be said to be contrary to the provi- 
sions ofJS.,1 Id, Government ol India Act. AIR (Vol 31) 

1944 Cal 284: 45 Cr L J 745: 214 Ind Cas 219 (DB). 

S. 10 (2) — Whether ultra vires. 

Section 10 (2) is not ultra vires on ground that 
Governor-General exercised judicial and not legisla- 
tive poweis in enacting it. AIK (Vol 31)1944 Lah U9 : 
45 Cr L J 711 : 213 Ind Cas 327 (FB). 

S. 11. 

S. 11 — Effect of S. 1 1 on Evidence Act. 

Secti°n 11 of the Ordinance does not repeal any 
part of the Evidence Act and is not therefore ultra 
vires. At the most what it does is that for the period 
of its own currency, it suspends any provision of the 
Act which would enable a person detained under 
S. 3 to place before the Court the matters referred to 
in S. 11. The person detained is, of course, entitled 
to show lack of good faith by referring to materials 
other than those referred to in S. 11. A I R (Vol 32) 

1945 Pat 44 : 23 Pat 968 (FB). 

S. II (1) and (2) (As amended by Ordinance XXII 

of 1944) — Amendment is retrospective — Power of 
Appellate Court to direct additional evidence on 
facts mentioned under sub-s. (1) to be taken in pro- 
secution under sub-s. (2). 

Amendment made by the Restriction and Deten- 
tion (Amendment) Ordinance (XXII of 1944) in S. 11 

(1) of the Ordinance III of 1944 is retrospective. 

In a prosecution under S. 11 (2) of the Ordinance 
where evidence has been wrongly shut out, it is 
open to the Appellate Court under S. 428, Criminal 
P. C., to direct that additional evidence should be 
taken of the facts mentioned in S. 11 (L). A I R (Vol 
33) 1946 Nag 99 : 1945 N L J 491 : I L R (1945) Nag 
809 (DB). b 

S. 11 (1) — Construction — True meaning of sub- 

s. (1), explained. 

The true meaning of sub-s. (1) is that a public offi- 
cer authorised to do so may produce before the Court, 
or disclose the substance of such grounds or particu- 
lars, though the Court cannot require him to do so. 
The first part of sub-s. (1) refers to statements made 
or evidence given by persons other than such public 
officer. That gives a consistent meaning to the section 
as a whole, and that is the only reasonable way in 
which sub-s. (1) can be construed. AIR (Vol 33) 1946 
Nag 99 : I L R (1945) Nag 809 : 1945 Nag L Jour 491 
(DB). 

RESULTING TRUST 
See Trusts Act, Ss. 80, 84, 88 to 91 and 94. 


resumption 

See (1) Grant. 

(2) Landlord and Tenant. 

RETAINER 

Sec (1) Contract Act, Ss. 95. 168, 170, 171, 221. 
(2) Legal Practitioner. 

RETRACTED CONFESSION 
See (1) Criminal P. C., S. 164. 

(2) Evidence Act, Ss. 24, 30 and 133. 

RETRACTED STATEMENT 
See Criminal P. C., S. 288. 

RETRIAL 

See (1) Civil P. C.. O. 41, Rr. 23 and 25. 

(2) Criminal P. C., Ss. 403, 423 and 439. 

(3) Criminal Trial. 

RETROSPECTIVE EFFECT OR OPERATION 

See Interpretation of Statutes. 

RETROSPECTIVE EFFECT OF STATUTES 
Sec Interpretation of Statutes. 

RETURN OF PLAINT 

See Civil P. C., O. 7, R. 10. 

REUNION 

See Hindu Law — Partition. 

REVENUE 

See Local Land Revenue Acts. 

REVENUE ASSESSMENT 

See (1) Bengal Land Revenue Assessment Regula- 
tion 1801 and 1828, 

(2) Bengal Land Revenue Assessment (Resum- 
ed Lands) Regulation 1899. 

REVENUE COURT 
See (1) Civil P. C., S. 9. 

(2) Jurisdiction. 

(3) Local Tenancy Act. 

REVENUE FREE LANDS (BADSHAHI GRANTS) 
REGULATION (BENG .REGN. 37 of 1793) 

See also Bengal Revenue Free Lands (Badshahi 
Grants) Regulation, 37 of 1793. 

S. 15. 

S. 15— Interpretation. 

Words “otherwise expressed in the grant” in S. 18 
include a grant to the grantee and his heirs. A I R 
(Vol 9) 1922 Pat 41 L : 1 Pat 201 : 69 Ind Cas 849 
(DB). 

REVENUE FREE LANDS (NON-BADSHAHI 
GRANTS) REGULATION (BENG. REG. 19 of 
1793) 

See also Bengal Revenue Free Lands (Non-Bad- 
shahi Grants) Regulation 19 ot 1793. 

Debuttar lands— Grant described as debuttar — 

Grantor’s rights in subsoil not lost. 

Where the document or sanad granting a piece of 
land describes the grant as a debuttar pattah rent- 
free and not as danapatra or arpanam the grant be- 
comes a rent-free lease and unless the grantor 
expressly gives away his rights in the subsoil the 
grantee has no right to it. AIR (Vol 16) 1929 Cal 
791 (DB). 

Grants antecedent to 1765. - 

All grants made antecedent to 12th August 1765 
and by whatever authority made and whether m 
writing or not, w r ere admitted or allowed to be valid, 
if the grantees had got possession of the land and the 
land had not subsequently been made subject to the 
payment of revenue by competent officers of Govern- 
ment, and the zamindar can have no interest in suen 
lands. AIR (Vol 16) 1929 Cal 791 (DB). 

REVENUE JURISDICTION ACT (BOM. ACT 10 of 
18 76) . /in of 

See also Bombay Revenue Jurisdiction Act (It) 
1876). 

Manager, not a Revenue Officer. ... t 

The Manager of encumbered estates in Sind is n 
a Revenue Officer and no finality attaches to 
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orders. AIR (Vol 3) 1916 Sind 82 : 9 S LR 167: 32 lnd s 
Cas 616 (DB). < 

S. 4, ' 

— — S. 4 Saranjam lands resumed — Suit for posses- 
sion. 5 

Section 4 docs not bar a suit to recover possession 
of Saranjam lands resumed by Government. AIR 0 ol 
3) 1916 Bom 109 : 41 Bom 408 : 19 Bom L 11 117 : b9 
lnd Cas 65 (DB). 

S. 4 (a) — Suit relating to saranjam land. 

A suit against Government relating to land held as 
‘Saranjam’ is not cognizable by Civil Courts accord- 
ing to S. 4 (a) of the Act. (1909) 34 Bom 232:11 bom 
L R 1333 : 4 lnd Cas 832 (DB). 

S. 6. 

S. 6 — Mistake of law — Effect. 

A Revenue Otbcer, who makes an attachment etc. f 
is not liable in damages if he makes a bona tide 
mistake of law as to the extent or nature ol his 
powers. AIR (Vol 3) 1916 Bom 290: IS Bom L R 323 : 

34 lnd Cas 19S (DB). 

S. 11. 

s. 11 — Right of suit where law gives appeal — 

Cause of auction — Ejectment — Order — Suit on 
title — Limitation Act, Art. 14 if applicable. 

The order of a Collector directing the ejectment ot 
a person being appealable under the Revenue Juris- 
diction Act, no suit would lie where the cause ot 
action is only such order. But where a person is 
actually ejected by the Collector, a suit would lie as 

there is no provision in the Act for an appeal from a 

physical act of ejectment. (1911) 5 S L 1\ 46 : 10 lnd 
Cas 223 (DB). 

REVENUE PAYING ESTATES 
See Court-fees Act, S. 7 (v) (b). 

REVENUE RECORDS 

See (1) Evidence Act, S. 35. 

(2) Custom (General)— Custom (Punjab). 

(3) Landlord and Tenant— Record ot Rights. 

(4) Record of Rights. 

(5) Riwaj-i-am. 

REVENUE RECOVERY ACTS 

See (1) Bengal Revenue Recovery Act (1 ot 18J0). 

(2) Madras Revenue Recovery Act (2 ot 1664). 

REVENUE RECOVERY ACT (BENGAL ACT 1 of 

1890) 

S 4 

s 4 (2) — Applicability — A paying amount of 
certificate under protest to save his P™P? r t£s_Suit 
by A to recover amount paid tiled in Civil Court 
Jurisdiction. 

The Collector of Mirzapore (U. P.) issued a certi- 
ficate for a certain sum and sent it to the Collector 
of Saran (Bihar) with a request to recover it trom A 
under the provisions of the Revenue Recovery Act, 
and remit it to his office at Mirzapore. r l he sum men- 
tioned was said to be recoverable on account ot the 
rent of a public ferry settled by the District Board ot 
Mirzapore with the father of A. On receipt ot the 
certificate, the Collector ol Saran sold certain pro- 
perties of A who then paid under protest the entire 
sum for which the certificate had been issued, to 
save his properties. He then instituted a suit in the 
Court of the Subordinate fudge of Saran for recovery 
of the amount paid by him, on the ground that he 
was not liable to pay that amount or any part 
| • thereof : 

Held, that according to S. 5, Revenue Recovery 
Act, the sum for which the certificate had been 
issued was recoverable by the Collector as an arrear 
of Government Revenue as if the sum was payable to 
himself and the Collector had to follow the proce- 
dure laid down in S. 3 of the Act in spite of the fact 
that the ferry had been settled by the District Board. 
The case, therelore, fell directly within S. 4 and 


sub-s. (2) of that section was lully applicable to the 
case and the suit should, have been instituted in the 
Civil Court at Mirzapore, and not at S iran. .Mb (\ol 
26) 1939 Pat 5L7 : 5 1> R 734:182 lnd Cas 22) (DB). 

REVENUE REGISTER 
See Evidence Act, S. 35. 

REVENUE SALE 

See also (1) Bengal Revenue Recovery Act. 

(2) Bengal Land Revenue Sales Acts (IS >9, 
ISbS and 1869). 

(3) Bcng al Revenue Sales Regulation (o ol 

1812). 

(4) Civil P. C., s. 65. 

(5) Landlord and Tenant. 

(6) Local Land Revenue and Tenancy Acts. 

(7) Revenue Sales Act vHengal Act 11 of 
1859). 

_ — Caveat emptor — Rule of. 

The rule ol caveat emptor does not apply to sales 
made for arrears of Government revenue. I ho pur- 
chaser has to be refunded the monev and costs if the. 
sale is set aside. AIR (\ ol 5) 1918 Cal 292 : 42 lnd 
Cas 500 (DB). 

Residency Taluq — Suit for possession — Burden 

of proof. 

Where separate accounts were opened with di lie- 
rent sharers in respect of specified portions of a 
taluk, the remainder being left as the residency 
Taluk, the plaintiff who purchases the residency 
taluq in a revenue sale for default of payment or 
revenue, has to prove that the lands in suit appertain 
to that taluk and must succeed on the strength ot his 
own title, the suit being one in ejectment. AIR (V ol 
2) 1915 Cal 170 : .0 C L J 296 : 27 lnd Cas 12 (DB). 

Purchaser — lr representativc-in-interest or de- 
faulting proprietor. 

A purchaser of an entire estate sold lor recovery o. 
arrears of revenue due therefor is not a representa- 
tive-in-interest of the defaulting proprietor. AIR 
(Vol 1) 1914 Cal 870 : 24 bid Cas 281 (DB). 

Irregularity — Inadequacy of price. 

The Court need not as a matter of law, draw the 
inference that inadequacy of price was due to irregu- 
larity in the sale proceedings. (1912) 16 C W N 22 < . 
13 lnd Cas 403 (DB). 

Sale of larger share than one in default — If pre- 
judices plaintiff’s rights. 

Where a larger share of land than the one in 
default was put up for sale by the Revenue autho- 
rities, it is an act without jurisdiction and so the 
plaintiff’s rights would not be prejudiced. (1911) lo 
C L J 54 : 13 lnd Cas 959 (DB). 

Fraudulent sale — Purchaser party to fraud — 

Purchaser to be treated only as purchaser in private 
sale. 

Although a Government sale for arrears of revenue 
gives a title against all the world with certain ex- 
ceptions. a fraudulent purchase at such auction sale 
places the purchaser in a very different position; in 
other words, a court will strip of all disguises from a 
case of fraud and look at the transaction as it really 
• is. Where a revenue sale was brought about by deli- 
berate default on the part of the proprietors, and the 
defendant made the purchase at the auction sale in 
concert with the proprietors with a view to annul 
the encumbrances of the tenure-holders, amongst 
whom the plaintiff was one, there was before the 
commencement of the action such hostility on the 
part of the defendant to the title of the plain tilt as 
to justify the institution of a suit for declaration that 
i the auction purchaser had not acquired the rights 
and privileges of a purchaser at a sale for arrears ot 
» revenue. (1910) 12 C L J 336 (345):7 lnd Cas 21 (DB.) 
Benami purchase. 

t There is nothing to preclude the contention that 
. the purchase in a revenue sale is Benami. (1909) lu 
1 M L J 270: 6 M L T 168 : 3 lnd Cas 12* (DB). 
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Co-sharers making default — Whether tort 

feasors — Purchase by co-sharers. 

Co-sharers who default in paying Government 
revenue commit no tort against other co-sharcrs. If 
they commit no wrong in defaulting and are permitt- 
ed to buy at the subsequent revenue sale, they com- 
mit no tort in having benami. (1907) 5 C L J 64 (65) 
(DB). , , . . 

Auction purchaser’s rights — Judgment obtained 

against defaulter not binding. 

A purchaser in a sale for arrears of revenue who 
takes the property free of all incumbrances acquires 
it just as it was at the time of the Permanent Settle- 
ment. (1905) 9 C W N 3S3 (386) (DB). 

REVENUE SALES ACT (BENGAL ACT 11 of 1S59). 
bee also (1) Bengal Land Revenue Sales Acts (11 of 

1859, 7 of 1868 and 8 of 1869). 

(2) Revenue Sale. 

Sale of taluk for default of revenue — Caveat 


•emptor. 

Where the instalments of revenue dues are actually 
sent to and received by the Collector before the due 
date and the land was nevertheless actually sold 

under provisions of the Revenue sale, as the Collec- 

torate were not aware as to which land the payment 
was made. 

Held, that it was not a valid sale. 

The rule of Caveat Emptor does not apply to rules 
made for Govt. Revenue. When the sale is set- aside, 
the purchaser has to give back the land with mesne 
profits and costs of the suit by which it was set aside. 
AIR (Vol 5) 1918 Cal 292 : 42 Ind Cas 500 (DB). 

2 . 

-S. 2— Kabuliyat fixing date of payment of annual 

rent. 

The tenant of a holding on which revenue had 
been assessed at the time of the Permanent Settle- 
ment, gave a kabuliyat undertaking to ° 

annual Juma to the Government by the 28th June 
every year. Held, that the undertaking is a promise by 
the tenant to pay the revenue ordinarily payable on 
the first day of the financial year, by the latest day of 
payment, that is, by the 28th June, S. 2 of Act, XI ot 
1859 clearly applies to monthly instalments in re- 
venue paying estate, and does not apply to a yearly 
Jama of tenures. (1909) 13 C W N 633 : 9 C L J 341 : 
3 Ind Cas 986 (DB). 

g 6 . 

Is. 6 and Bengal Land Revenue Sales Act (7 of 

1868)— Proclamation not posted in time— Irregulari- 
ty or illegality. . .. c « 

The omission to post the proclamation of a Reve- 
nue sale in the Collectorate one month before the 

sale amount merely to an irregularity and not an 
illegality vitiating the whole proceedings and that 
aggrieved person must prove that he sustained injury. 
11 C. 200, Not foil. (1912) 16 C W N 227: 13 Ind Cas 
403 (DB). 

—I S. Kb . ... . . 

.Ss. 10 and 11— Sharers m some villages only in 

an estate— If can claim separate accounts. 

Share-holders in only some villages in an estate 
cannot claim to have a separate account under S. 10 
or 11 of the Act. 

A proprietor not recorded as a sharer of a joint 
estate in a joint tenancy within the meaning of S. 10 
or as a recorded sharer haying a specific portion ot 
the estate within the meaninS o£ S. ll f but as a pro- 
prietor ot an undivided interest over a portion of the 
estate within the meaning of S. <0 of Land Registra- 
tion Act 1876, is not entitled to claim the benefit ot 
the exception in S. 53 of the Revenue Sale Law Act 
in favour of sharers with whom the collector has 
opened separate accounts. (1912) 39 Cal 353: 14 CLJ 
552' : 16 C W N 817 : 13 Ind Cas 353 (DB). 


— S. 13. 

Ss. 13, 37 and 54 — Sale of a share — Encumbrance 

— Adverse possession — Effect of. 

A revenue sale conveys not only the rights of a 
recorded proprietor but the share itself to the pur- 
chaser even as against a person who has acquired a 
title by adverse possession for more than 12 years to 
the properties. (1909) 13 C W N 407 : 1 Ind Cas 81 
(DB). 

_S. 37. 

S. 37 — Annulment — Protected taluq. 

A taluq derived and descended from an ancient 
taluk which was recognised at the permanent settle- 
ment is protected from annulment under S. 37. (1911) 
15 C W N 515 : 10 Ind Cas 287 (DB). 

— S. 37, Proviso — Raiyat coming occupancy tenant 
and vice versa — Enhancement of rent. 

The Proviso to S. 37 refers primarily to raiyats 
holding at fixed rates. A person entering on the 
tenancy as a raiyat at fixed rates may not thereby 
become an occupancy tenant, but an occupancy&raiyat 
will not lose his rights as such by a grant of fixed 
rent. Quaere: — Whether S. 37 proviso permits a pur- 
chaser at a revenue sale to enhance the rent of an 
occupancy raiyat. AIR (Vol 2) 1915 Cal 348 : 42 Cal 
745 : 22 C L J 223 : 20 C W N 185 : 31 Ind Cas 19 
(DB). 

REVERSION. 

See (1) Custom (Punjab)— Gift. 

(2) Grant. 

(3) Hindu Law— Gift. 

(4) Hindu Law — Reversioner. 

(5) Hindu Law — Will. 

(6) Will — Construction. 

REVERSIONER. 

See Hindu Law. 

REVIEW. 

See (1) Civil P. C-, Ss. 114, 151 and O. 47. 

(2) Criminal P. C., Ss. 367 and 369. 

(3) Practice. 

REVISION. 

See (1) Civil P. C., S. 115. 

(2) Criminal P. C., Ss. 435 to 439. 

(3) Government of India Act, 1915, S. 107. 

(4) N. W. F. P. Courts Regulation, 1931, 5>- 

(5) Provincial Small Cause Courts Act, S. * • 

REVOCATION OF CONTRACT. 

See Contract Act, Ss. 5 and 6. 

REVOCATION OF GIFT. 

See (I) Hindu Law — Gift. 

(2) Muhammadan Law — Gift. 

(3) T. P. Act, S. 126. 

REVOCATION OF GRANT OF PROBATE 
LETTERS OF ADMINISTRATION. 

See (L) Probate and Administration Act, S. ov, 

(2) Succession Act, Ss. 203, 264. 
REVOCATION OF SUCCESSION CERTIFICA1*- 
See Succession Act, S. 383. 

REVOCATION OF WILL. 

See Succession Act, Ss. 62, 69, 70 and 72. 

RIGHT OF APPEAL. inn ino 110 an d 

See (1) Civil P. C., Ss. 2 (2), 96, 100, 109, 110 an 

O. 43, R. 2. 

(2) Criminal P. C., S. 404. 

RIGHT OF ASSIGNEE. 

See (1) Civil P. C.,0. 21, R. 16. 

(2) T. P. Act. Ss. 6 and 130. 

RIGHT OF ELECTION. R 

See (I) Succession Act, Ss. 180 and 18 • 

(2) T. P. Act, S. 35. 

RIGHT OF FORECLOSURE. 

See (1) Civil P. C., O. 34. 

(2) Mortgage. 

(3) T. P. Act, S. 60. 


RIGHT OF GUARDIANSHIP 
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RIGHT OF GUARDIANSHIP. 

See (l) Guardians and Wards Act. 

(2) Guardianship. 

(3) Hindu Law. 

(4) Muhammadan Law. 

RIGHT OF OCCUPANCY. 

See (!' Landlord and Tenant. 

(2) Land Tenures. 

(3) Local Tenancy Acts. 

RIGHT OF PRIVACY. 

See (1) Custom (General). 

(2) Custom (Punjab). 

(3) Easements Act, S. 7. 

RIGHT OF PRIVATE DEFENCE. 

See Pen;, l Code, Ss. 96, 97, 99, 100, 102 to lOo and 
299 to 3U4. 

RIGHT OF REPLY. 

See (l) Civil P. C., O. 18. R. 2. 

(2) Criminal P. C. 292. 

RIGHT OF RESIDENCE. 

See 1 1) Criminal P. C., S. 488. 

(2) Hindu LaW— Maintenance. 

(3) Hindu Married Women's Right to Separate 

Residence and Maintenance Act, l.HO. 

(4) Muhammadan Law— Dower— Maintenance. 

RIGHT OF SPEECH. 

See (L) Criminal P. C., S. 144. 

(2) Penal Code, S. 124- A. 

(3) Tort — Defamation. 

S, 9, 47 and O. 2, R. 2. 

(2) Contract. 

(3) Decree. 

R s1”a)°CriminaiP. C , Ss. 133, 139A, and 144. 

(2) Easements. 

(3) Easements Act, Ss. 1 4 and _o. 

(4' Grant. 

(5) Highway. _ . , „ 

(b) Specific Relief Act, Ss. 54 and 55. 

RIGHTS AND LIABILITIES OF PARTNERS. 

See (1) Contract Act Ss. 239 to 2H0. 

(2) Partnership Act, Ss. 9 to 1/. 

rights and liabilities of purchasers. 

Sec (l) Contract Act. 

(2) Sale of Goods Act. 

(3) T. P. Act. 

(4) Vendor and Purchaser. 

RIGHTS AND LIABILITIES OF SURETY. 

See (1> Civil P. C.. S. 145. 

(2) Contract Act, Ss. 124 to 146. 

» (3) Criminal P. C„ Ss. 112, 122, 169 and 514. 

RIGHTS CONJUGAL, RESTITUTION OF. 

See (1) Civil P. C , O. 21, R. 33. 

, (2) Criminal P. C., S. 488. 

p (3) Divorce Act, Ss. 32 and 33. 

(4) Hindu Law— Marriage. 

(5) Husband and wife. 

(6) Muhammadan Law— Marriage. 

(7) Restitution of conjugal rights. 

p RIGHTS OF LANDLORD AND TENANT 

** See (I) Evidence Act, S. 116. 

(2) Landlord and tenant. 

(3) Lessor and lessee. 

(4) Local Rent Restriction Acts. 

(5) Local Tenancy Acts. 

(6) Mines and Minerals. 

(7) T. P. Act, Ss. 105 to 118. 

•RIGHT TITLE AND INTEREST 

B sL Civil P. C., O. 21, Rr. 62, 66 and 92. 

RIGHT TO ALIMONY 

See Divorce Act, Ss. 36 and 37. 

13F.Y.D./D.F. 33 
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RIGHT TO REGIN 

Sec (l) Civil P. C , O. 18, R. 1. 

(2) Criminal P. C., S. 286. 

RIGHT TO COPIES 

SCC (2) CrbuLfp.C.. 1 Ss R i54, 172, 174, 176. 219, 
362 and 548. 

RIGHT TO ENFORCE CONTRACT 
See (l) Contract Act, Ss. 46 and -IS to oO. 

(2) SivciiL 4 Ueliel Act. Ss. 23 onu 

right to give in marriage 

Sec (0 Hindu Law_Marriage. 

(2) Muhammadan Law — (0 Guardianship. 

(ii) Marriage. 

RIGHT TO GRAZE CATTLE 

See (l) Custom (Geiu rall Pasturage. 

(2) Landlord and U nant. 

RIGHT TO MAINTENANCE 
See (1) Criminal P. C., S. 438. 

(2) Hindu Law. 

(3) Hindu Married Women’s Right to Separate 
Residence and M lintenance Act, lo4b. 

(4) Husband and Wife. 

(5) Muhammadan Law. 

RIGHT TO PARTITION 

See (1) Hindu Law -Partition. 

(2) Hindu Women’s Rights to Property Act. 

(3) Partition Act, S. 4. 

RIGHT TO POSSESSION 

See Possession. 

RIGHT TO RE-OPEN SETTLED ACCOUNT 

See Accounts. 

RIGHT TO REPLY 
See (1) Civil P. C., O. 18, R- 
(2) Criminal P. C., S. -3^- 

RIOT 

See Penal Code, Ss. 148 to 148. 

RIPARIAN OWNERS 

See(l) Alluvion and diluvion. 

(2) Bengal Alluvion and Diluvion Act, 164/ 
and Regulation 1825. 

(3) Custom (General)— Dhardhura. 

(4) Custom (General)— Riparian rights. 

(5) Custom (Punjab)— Alluvian and diluvion. 

(6) Easements Act, Ss. 7 and 17. 

(7) Grant. 

(8) Landlord and tenant. 

(91 Riparian rights. 

RIPARIAN RIGHTS 

See also (1) Alluvion and diluvion. * # 

(2) Bengal Alluvion and Diluvion Act, 
1847 and Regulation, 1825. 

(3) Custom (General)— Dhardhura. 

(4) Custom (General)— Riparian Rights. 

(5) Custom (Punjab)— Alluvion and dilu- 
vion. 

(6) Easements Act, Ss. 7 and 17. 

(7) Fishery. 

(8) Grant. 

(9) Landlord and Tenant. 

1. Artificial channel. 

2. Cess. 

3. Change in course. 

4. Diverting and storing water. 

5. Easement 

6. Effect of grant. 

7. Extent of right. 

See also N. 1 

8. Ferry. 

See also Ferry. 

9. Fishery. 

See also (1) Fishery. 

(2) Grant. 

(3) Oudh Rent Act 1880, S* 127. 
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10. Government’s rights. 

See also N. 9 and 14. 

11. Obstruction. 

See also N. 4. 

12. Presumption. 

13. Riparian owner. 

14. Tidal and navigable rivers. 

15. Upper proprietor’s rights. 

1. Artificial channel. 

New work in interests of irrigation facilities — 


Person suffering damage — Remedy. 

It is the duty of the controlling authority when 
constructing a new work in the interests of irrigation 
facilities generally to take such reasonable precau- 
tions as are obviously necessary to prevent damage 
toothers. Although the person who suffers on ac- 
count of the new work has no right to require the 
authorities to maintain the course of the channel for 
ever in one particular bed, yet he has the right to 
insist that any alterations which the controlling au- 
thority may find necessary, shall not work to his 
detriment. AIR (Vol 2b) 1939 Mad 653: 49 L W 662: 
1939 M W N 588 : (1939) 2 MLJ 114 : 1S5 Ind 
Cas 42. 

In the case of an artificial water-course, any 

right of the owner to the flow of the water must rest 
on the orescription or grant from or contract with 
the owner ol the land Irom w hich the water is arti- 
ficially brought. AIR (Vol 25) 1938 Mad 619: 47 
L W 263 : (1938) 1 M L J 519 : 1938 M W N 673 : 
182 Ind Cas 976 (DB'. 

Agreement with land-holder — Obligation annex- 
ed to property. 

Unlike the right to take water from a natural 
water course which is a natural right the right in 
relation to an artificial channel must be acquired. 
This extent of that right will be fixed in accordance 
with the arrangement or understanding under which 
the channel was constructed and an arrangement 
entered into by an owner will be binding on his 
transferee under S. 40 ol the T. P. Act, as an obliga- 
tion annexed to the ownership of property. AIR (Vol 
22) 1935 Mad 975 : 1935 M W N 990 : 42 L W 642 : 

158 Ind Cas 887 (DB). . 

Right to How of water from artificial channel. 

A riparian owner cannot claim the right to use the 
water in an artificial channel just in the same wav 
as he can claim to use it with respect to a natural 
stream. In the case of an artificial channel, any 
right of the owner to flow of the water must rest on 
prescription or grant from, or contract with the 
owner of the land from which water is artificially 
brought. AIR (Vol 22) 1935 Mad 700 : 41 L W /56 : 
1935 M W N 665 : 157 Ind Cas 734. 

Right of persons to whom water is supplied. 

In the case of artificial channels there are no 
riparian rights as such and whatever rights may be 
claimed by persons through whose lands the channel 
passes must rest on some arrangement either proved 
or presumed. AIR (Vol 21) 1934 Mad 683 : 40 L W 
629 : 67 M L J 558 : 1934 M W N 1063 : 153 Ind 

Right of adjacent owners — Right to put up dams 

for irrigation puiposes. . 

In the case of an artificial water-course any right 
to the flow of the water must be based on some 
grant, whether in the nature of an easement or 
otherwise. The basis of every right to the flow of 
the W’ater must be an agreement, expressed or pre- 
sumed from the user, with the owners of the land 
through which the stream runs. 1 his being so, it is 
plain that the circumstances might he such as pro 
perly to lead to the inference that the water-course 
was originally constructed on the terms that each oi 
the riparian proprietors should have the same rights 
as the riparian preprietors upon a natural stream 
would have and no more. A riparian owner has a 


right to what may be called the ordinary use of the 
water flowing past his land, for instance to the 
reasonable use of the water for his domestic purposes 
and for his cattle and this without regard to the 
effect which such use may have, in case of deficiency 
upon proprietors lower down the stream, and further 
he has right to the use of it for any purposes, or what 
may be deemed the extraordinary use of it provided 
that he does not thereby interfere with the rights of 
other proprietors either above or below him. Subject 
to this condition, he may dam up the stream or 
divert water for the purpose of irrigation. AIR (Vol 
18) 1931 Pat 332 : 12 PLT 473 : 133 Ind Cas 46 (DB). 

Person in whose land such channel passes has a 

natural right to use the water. 

In the absence of an agreement to the contrary, a 
person through whose land an artificial watercourse 
passes has a natural right to the use of the water in 
the channel, and the mere fact that the owner of the 
land through which the channel passes has not used 
the water for a long time is not necessarily fatal to 
his right to use the water : 101 Ind Cas 330 : 51 
Bom 243 : 29 Bom L R 291 : AIR (Vol 14) 1927 Born 
251 (DB). 

Irrigation canal — Damage caused by overflow 

can be recovered. 

Government by constructing an irrigation canal 
undertakes a duty to protect other parties against 
damage arising from the water of the canal. It »t 
does not take adequate precautions lor an outlet at 
the tail-end of the canal, to allow the overflow ot 
water to pass away, it is liable to compensate those 
to whom damage would be caused by the overflow. 
86 Ind Cas 928 : 6 P L T 708 : AIR (Vol 12) 192o Pat 
622 (DB). 

Water of natural stream flowing in artificial 

1 r. • . . r 1 1 _ O cn pnl 1« 


channel — Proprietors of lands on channel are enti- 
tled to unobstructed and undimiuished flow oi 
water. 

The proper inference from the user of the water ox 
a natural stream though flowing in an artificial 
channel is that the artificial channel had been 
originally constructed upon the terms that all the 
proprietors of lands situated on the artificial channel 
should have the same rights in regard to the use o 
the water as they would have had if the stream ■ n a 
been a natural one. Such proprietors have a right t 
have the water come to them without obstruction i 
its ordinary and accustomed course, undiminisheu i 
flow, quantity and quality. 

The identity of the water is not destroyed because 
on its way it spreads itself over certain fields, uu 
must be held to be preserved on proof that on emerg- 
ing from the fields it runs in a definite course i up 
the plaintiffs’ pokur. 59 Ind Cas 929 : 6 P L J 6 • 
PLT 122 : AIR (Vol 8) 1921 Pat 51 (DB). 

Water course — Right to enjoyment— Incidents o . 

The incidents of a natural stream apply also to 
artificial water-course supplied with water ir 
natural stream and the riparian proprietors o ^ 
water course have the same rights as it 11 . j 

natural stream. 3 Pat L W 5 : 3 Pat L J 51 : 43 in a 
Cas 235 : AIR (Vol 4) 1917 Pat 65 (DB). 

cy ^CSS# 

Inrun village - Raising wet crops by 

cross bunds — Right of Government to levy 

W here the Government are in charge of the 
of the irrigation system and are under the du y ^ 
keeping it in good repair, the fact of to 

in an efficient condition docs not -, entl P® titled 
collect water cess if they are not otherwise 

t0 q he principle of the Uilam case, [40 Mad 88 6] is 
applicable ?o inam villages if there are appropriate 
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facts but the said principle cannot be applied to a case 
where the physical conditions of the land and channel 
are such that the grant of an easement could not be 
implied, for instance, where there were no madais or 
sluices in the channel at the time of the mam settle- 
ment but wet crops were being raised by putting up 
temporary cross bunds. AIR (Vol 23) 1936 Mad 58: 69 
MLJ 552 : 1935 MWN 1210 : 159 Ind Cas 354 (DB). 

Claim by Government to charge water cess 

against lnamdar for water taken from tank to lands 
not specified in Inam Register lying partly in 

inam village and partly within Government area- 
lnamdar having right to irrigate land specified in 
inam register through sluice and channel — Govern- 
ment is entitled to claim from lnamdar water cess 
for cultivating lands not specified m Register. 1936 

MWN 1358. . . . . . _ 

A suit for neeravaram by a person maintaining 

an artificial system of irrigation channels against per- 
sons to whom water is supplied from the channel on 
the basis of an agreement to pay such neeravaram is 
not a suit of small cause nature. AIR (Vol 21) 1934 
Mad 683 : 40 L W 629 : 67 MLJ 558 : 1934 MWN 
1063 : 153 Ind Cas 14. 

The riparian owner of land abutting a river be 

longing to Government has a natural right to use its 
water for irrigation In a reasonable quantity and no 
cess can be levied on such water. AIR (Vol 16) 1929 
Mad 227 : 57 MLJ 648 : 1929 MWN 118 : 29 MLW 
744 : 116 Ind Cas 573 (DB). 

Land on one side belonging to Government and 

that other said to the riparian owner — River non- 
navicable — He need not pay cess so long as he does 
noticed his rights AIR (Vol W) L927 Mad 988 : 
53 MLJ 863 : 50 Mad 961 : 26 MLW ol3 : 1927 M 
WN 854 : 105 Ind Cas 864 (DB). 

River belonging to Government— Cess if leviable 

from Zemindar after forfeiture. , 

Where a portion of bed and banks belong to the 
Zemindar, that portion does not belong to Govern- 
ment so as to entitle it to levy water cess. Where 
Zemindar was under an obligation to supply water 
free of charge, the Government is not precluded on 
succeeding to the Zemindari on forfeiture, from 
levying water cess. AIR (Vol 3) 1916 ^? at * ®46 : 30 M 
LT 163 : 19 MLT 6 : (1915) MWN 1025 : 3 L W 119 : 

32 Ind Cas 279 (DB). . . 

lnamdar and Government— Inam Commissioner, 

functions of — Payment under threat of distress, not 
voluntary payment — Right of suit— Fasli jasti and 

Tl An inam waTgmnted in 1826 to the plaintiff, and 
it was enfranchised in 1871, quit rent being fixed at 
one-fourth of the average annual income, and secon J* 
crop charge collected by the lnamdar on an average 
of 141 acres of nanjai lands and 36 acres of punjai 
lands was taken into accounts in arriving at the 

in< Held:— That even assuming that water-cess is a 
tax and not the price of a commodity, the engage- 
ment between the Inam-Commissioner and lnamdar 
amounted to an undertaking by Government not to 
take more than £ of the income derived from various 
sources including the charge collected from the ryots 

for fasli jasti or tirva jasti and that to the extent of 

141 acres of nanjai and 36 acres of punja. the Inam- 
dar was entitled to use the tank water for irrigation 
for second crop on nanjai and for watering one crop 
r>n the nnnia free of any charge on bare payment or 
quit rent!” 1909 ) C 19 MLJ 470: 32 Mad 456 (460, 461): 
6 MLT 242 : 3 Ind Cas 456 (DB). 

3. Change in course. 

Red of river belonging to Crown — \ ertical for- 
mation therein — Ownership of. ^ 

If the bed of the river belongs to the Crown, then 

' a vertical formation therein in the form of an island 
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separated from the banks of the river by natural 
channel of the river would vest in the Crown. 

The doctrine of re-lormation in situ rests on the 
principle that the title of the original owner to the 
land washed away or submerged is not absolutely ex- 
tinguished unless he has abandoned it but continues 
to remain in such owner, provided such land can be 
identified by boundaries, landmarks or otherwise, 
subject, of course, to such easements of navigation or 
other rights to which the flow of water thereon may 
give rise. When the water has receded and the land 
re-appears again, the original owner is held entitled 
to take the property if it can be clearly identified. 
This being the reason of the rule, it is difficult to see 
why it should be regarded as necessary that the becl 
land encroached upon by the river should be shown 
to have ceased to be part of the river bed before it 
could be claimed by the original owner as his proper- 
ty There is no question of recovering in such cases 
what did not originally belong to the owner. AIK 
(Vol 32) 1945 Mad 398 : (1945) 2 ML] 27: 1LR (1944) 
Mad 420 : 221 Ind Cas 324 (DB). 

Accretion by alluvion — Principles relating to — 

Re-appearance of submerged lands — Claims to — 
Parties to confine to easement in pleading. 

Where there is an acquisition of land from the sea 
or a river by gradual slow-, and imperceptible means, 
there from the supposed necessity of the case, and 
the difficulty of having to determine, year by year to 
whom an inch, or a foot, or a yard belongs, the accre- 
tion by alluvion is held to belong to the owner of the 
adjoining land. In dealing with the great rivers in 
India, it is necessary to bear in mind the comparative 
rapidity with which formations and additions take 
place and that the words “slow and imperceptible” 
(used in the earlier decisions) are only qualifications 
of the word “gradual” and must be understood and 
applied with reference to the conditions of the count- 
ry where the question arises. , 

Where the lands which have submerged under the 
water of a river once have re-appeared or where 
there are new formation of land in order to lay 
claims thereto, it is essential that parties should be 
strictly confined to the case which they make in their 
pleadings, for claims based on accretion, on re-forma- 
tion in situ, or on riparian proprietorship up to the 
middle of the stream involve different considerations 
and require different media of proof. Where the party 
based their claim to the land as a re-formation of the 
site originally owned by them, it is not competent 
for them at a subsequent stage of the suit to raise a 
different case, namely, that the new formation is an 
alluvial accretion to their riparian land. AIR (Vol 32) 
1945 Mad 396 : (1945) 2 MLJ 27 : I L R (1945) Mad 
420 : 221 Ind Cas 324 < DB). 

Accretion River receding from its course ad- 
joining asli land — Principles governing division of 
accreted land. 

The fundamental principle governing the appor- 
tionment of accreted lands among the riparian pro- 
prietors whose lands abut on the sea is that the divi- 
sion must be made fairly among them giving each of 
them a share in the new frontage in proportion to the 

extent of their old frontage. 

The method that is to be adopted must lead to a 
fair and proportionate division of new river frontage, 
for unless that is done, there would be great prejudice 
to many of the riparian owners if more lands are 
gained later on by accretion of the river receding 
further and further from its original bed. Perpendi- 
cular lines dropped from the common boundary point 
of the asli land on the old river bank to the new 
river hank would secure this equitable distribution of 
the new river frontage amongst the riparian proprie- 
tors. AIR (Vol 24) 1937 Cal 18 : 167 Ind Cas 130. 

Land cut out and added to another’s lands — 

Ownership is not lost, if land can be identified. 
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Where the identity of the defendant’s lands is not 
lost by the change in the course of the river, in spite 
of the fact that those lan. is lie on the north side of 
the river instead of on the south where they had 
formed part of the defendants’ villages, the title to 
the lands in suit would not vest in the plaintiff 
although the river had suddenly changed its course 
and the lands were cut off from the defendants’ 
villages and were joined by the fluvial action to those 
of the plaintiffs. AIK (Vol 10) 1923 Oudh 102: 9 
OLJ 518 : 73 lnd Cas 727 (DB). 

River changing course — Old course — Fishing 

rights. 

When a river has changed its course its old dry 
course must be deemed to be private property and 
the owner of the soil is entitled to all iiheels or 
ponds, gulfs or Dumooshes in which water remains, 
but which do not communicate with the river except 
in the time of iloods. AIR (Vol o) 1918 Cal o95 : 22 
CWN 63 : -41 lnd Cas 425 (Db). 

Alluvion— Ownership. 

When land emerges from a river, it is given to the 
person who owns the adjacent land. 138 P A K 1909 : 
4 lnd Cas 1146. 

4. Diverting and storing water. 

Rule in Rylands v. Fletcher, Applicability — 

P.i^ht of owner to enlarge store of water by flooding 

another’s land on higher level 

'1 he rule in Rylands v. Fletcher [(1863) L. R. 3 II. 
L 330], about the absolute liability lor damage, neg- 
ligence’ or no negligence, where water which is 
stored on land escapes, does i.ot appiy in the case 
of irrigation tanks in India which have been used 
from time immemorial as storing places for water for 
the convenience and benefit of surrounding areas ol 
land. That, however, does not entitle a person to 
enlarge his store of water by flooding land on a higher 
level belonging to somebody else or ii he is permit- 
ted, for one reason or another, to do this during 
certain periods of the year; it does not entitle him to 
travel further and enlarge either the period or the 
area of inundation be>ond that which was originally 
permitted. A 1 R (Vol 33) 1946 Nag 75: 1LR (1945) 
Nag 750 : 1945 NLJ 452. 

Person leading water of river into another water 

course— Channels, if artificial. . 

If a person leads the water of a river into another 
channel, it is manifest that the most he could do is to 
adopt and adapt a pre-existing natural channel. 1 he 
use of such a water course as a channel or the water 
of the river would not, however, make the channel an 
artificial one, or deprived the persons of their natural 
rights as riparian owners. Even where the water of a 
natural Channel is diverted into an antficial channel, 
rinarian rights as in the case of a natural stream will 
remain*. 1 A I R (Vol 28) 1941 Pat 118 : 7 13 R 153 : 21 
P L T 873 : 191 lnd Cas 275 (DB). 

Natural si ream diverted by man, whether retains 

ltS A Ch stream, r which, in its inception, is a natural 
stream retains its character as such, even when it is 
diverted by the operation ol man into an artificial 
channel; and if the water of a stream disperses itself 
over the fields but after emerging from the fields, 
'iffain runs in a definite course, its identity is not 

destroyed. 5 A I R 'Vol 28) 1941 Pat 118 : 7 B R 153 : 
2ip LT 873 : 191 lnd Cas 275 (DB). 

Upper proprietor’s rights— Whether easement or 

r * Where the riparian owner is not seeking to use the 
water of the river for a riparian tenement but to till a 
tank situate at a long distance, the right to divert 
water to such a tank by putting up a permanent darn 
n cross the river is one in the nature of an easement 
and is not a riparian right. The lower riparian owner 
fs therefore, entitled to insist that there should be 
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no excessive user and that the easement should be 
enjoyed in a manner consistent with his rights and 
without increasing the burden of the easement. AIR 
(Vol 25) 1938 Mad 180 : 46 L VV 862 : 1936 M W N 
948 (2) : 174 lnd Cas 229 (DB). 

Ryotwari land — Natural stream augmenting 

supply of tank — Cultivation of registered wet lands 
without this impossible — Government, if can inter- 
fere. 

A ryot in respect of ryotwari land is entitled to 
receive from the Government a supply of water neces- 
sary and sufficient for the irrigation of his registered 
wet field . The Government have got the right to 
regulate the method and supply. They can, therefore, 

indicate to him the source or method of supply and 
he is bound lo accept those indicated. But there is 
no doubt that as incident to the tenure, there is a 
right in the ryot to receive the said water, call it 
contractual or proprietary. There is a corresponding 
duty on the party oi tiie Government, though in one 
sense negative, to see that the supply shall be at his 
disposal by the usual and customary method. 

The water of a natural stream or chanuel falling 
into a thai.gal and exclusively used by the plaintiff 
holding ryotwari lands was diverted into a tank. R 
was a customary method lor over 30 years to take 
water ol the stream io augment the supply of the 
tank. Without this, it would have been impossible to 
cultivate the land registered as wet under the ayacut 
of the tank : 

Held, the Government must be taken have im- 
pliedly recognized this as the customary method of 
supplying for the time being lor the irrigation of the 
wet fields. AIR (Vol 24) 1927 Mad 957 : 1937 M WN 
817 : 46 L W 472 : 176 lnd Cas 867. 

Right to be so exercised as not to cause damage 

to neighbouring owner. 

Every owner of land is entitled to use the land in 
any suitable way so long as such user does not cause 
damage to the lands of the adjoining owner and so 
long as such user does not interfere with a similar 
user of his own land by the adjoining owner. Every- 
body has a right on his own land to do anything 
with regard to the diversion of water or storage ot 
water or with regards to the usage of water m 
any way he chooses, provided that when he ceases 
dealing with it on his own land, when he has made 
such use of it as he is minded to make he is not to 
allow or cause that water to go upon his neighbour s 
land so as to aifect that neighbour’s in s me other 
way than the way in which it has been affected 
before. AIR (Vol 13) 1926 Rang 83 ; 95 lnd Cas 44 : 
4 Bur L J 264 (DB). 

Damages — Action for infringement of right— 

Proof of damage necessary. . 

A riparian owner seeking to restrain another rip 
rian owner from diverting the water of a site 
beyond his riparian tenement, need not prove . 

has suffered any .damage nor is it a defence to _ , 


_ Reservoir in another’s land — Pi^scriptive jright 
to take water by defined channel — Reservoir 
surface water — Excavation by owner affecting r 
ply of surface of water if actionable. 

The defendants had by prescription acquired l tn 
right to take water for the irrigation of their faoas 
by two defined channels issuing westward . 

ahar or reservoir in plaintiff’s mouzah a t j, e 

water coming to it by defined channel and Sout h 
northwest and surface water from the North 

and. East. . 

Held — That the plaintiffs had every right to cm 
their own muozah a Pyne or channel which ^ 

interfered with the passage of water to 
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through the channel from the North-West although 
it might result in drawing oil the supply of surface 
water to the ahar to such an extent as would diminish 
the quantity of water available to the defendants for 
irrigating their lands (1910) 12 C L J 579 : 14 CWN 
825 : 6 lnd Cas 277 (278) (DB). 

Natural water course— Obstruction-Dam in the 


bed of a stream — D .image — Right to sue. 

If a man erects in the bjd of a stream a dam which 
has the effect of diverting the water from its natural 
water-course on to the land of the plaintiff and dam- 
age is thereby done, the plaintiff prima facie has a 
good right of action. (1907) 9 Rom L R 864 (865) 
(DB). 

Riparian rights — Rights to the unimpeded flow 

of water — Diverting the course of the river — Dam- 
ages. 

A riparian owner may put water that flows through 
his land to certain uses connected with his land and 
for that purpose he may be entitled to divert its 
course; but it must be done in such a manner as not 
to inflict any material injury on the lower riparian 
proprietor. (1906) 8 Bom L R 87 (88, 89) (DB). 

Cause of action. 

A riparian owner, where a stream flows in a chan- 
nel down from a property higher up, is entitled to 
the flow of water without interruption or without 
substantial diminution caused hv the upper proprietor 
who may for legitimate purposes withdraw so much 
of the water as will not materially lessen the down- 
ward flow' on his neighbour’s land. 

The owner of a tenement adjoining a natural stream 
has, however, no right to divert water to a place 
outside the tenement and there consume it even 
though he does not thereby diminish the flow ot 
water to the lower riparian tenement. (1905) 28 M 
236(237, 238) (DB). 

Injunction — Rights to raise bund — Ordinary 

flood — Lands of neighbouring owners affected — 
Prescriptive right to throw back water. 

Where the erection of a bund by the plaintiff will 
have the effect of the throwing upon the defendant s 
land more water than ha< customarily flowed on to it 
and of thus increasing the damage to which he has 
been hitherto subject, the plaintiff will not be en- 
titled to an injunction to restrain the defendant irom 
interfering with the erection of the bund. Every land 
owner exposed to the inroads of the sea has the right 
to protect himself by erecting such works as are 
necessary for that purpose, and if he acts bona fide, 
he is not liable for any damage occasioned to his 
neighbours who must protect themselves. 

But except in the case of extraordinary floods, such 
large powers for protection are not given to riparian 
owners who have a right to protect their lands with 
reference to ordinary floods only if they do so with- 
out injury to others. A propietor of land on the bank 
of a river ought to he restrained from erecting a 
bund, which, if completed, with in times of ordinary 
flood throw the waters of the river on to the grounds 
of a proorietor on the opposite bank so as to over- 
flow and injure them. 

Per Russel, J.: — A prescriptive right to throw hack 
water and keep it standing on the land of another 
exists only in the case of water flowing in a defined 
stream and cannot apply to surface water not flow- 
ing in such a stream. 

Semble : — Per Subrahmanya Aiyar O. C. J. — A 
court will not grant an injunction in plaintiff s favour 
where there has been nothing more than mere asser- 
tions on the one hand and denials on the other as 
to the right of the plaintiff to raise a bund. (1904) 14 
M L J 162 (170): 27 M 409 (DB). 


Right to drain flood water to another's land. 

A person has no absolute right to have his land 
kept Iree irom flood water by draining it to another 
direction thus flooding another's lands Ilis right, if 
anv, is to drain the water off through certain defined 
channels and in order to succeed, he must show that 
he has a prescriptive right to drain flood water oil m 
the manner suggested. A l R (Vol 24) 1937 1 at 31 - . 
3 B R 526 : 169 lnd Cas 66. 

Transfer of property. 

Rinht to water irom landlord’s tank — Landlord 
transferring land — Transfer of easement rights — 
Land producing one crop transferred — IrfUisleree 
can claim casement to lake water !or only one crop 
and no more. A 1 R (Vol __) 1933 Mad 395 : 13 o 
M W N 1065 : 160 lnd Cas 471. 


Right to irrigate by dams — Extraordinary use 

of water. 

A right to irrigate by putting up dams is a right 

relating to an extraordinary use of water, and persons 

entitled to it must not interfere with the rights ot 
the lower proprietors. An easement to irrigate >y 
putting up dams is a right for an extraordinary use 
of water and cannot be acquired apart Irom b. oi 
the Limitation Act. A case of custom should be prov- 
ed by evidence that the custom was ancient, con- 
tinuous, peaceable, reasonable certain, compulsory, 
and consistent with the customs regarding the right 
to irrigate from the river in question. It can be allow- 
ed only in pursuance of some arrangement arrived 
at between the parties interested or as entailed by 
the successful acquisition of a prescriptive right. 

(1908) 35 C 851 (357) (D B). 

Rights of proprietors on the hanks — Extent of 

irrigation purposes — Easements Act, S. 7 ill. vjL 

As between two riparian owners, each has right to 
the usufruct of the stream which passes through his 
land : this means not an absolute and exclusive right 
to the flow of water in its natural state, but to > 
flow of water and the enjoyment of it subject to the 
similar rights of all the proprietors of the banks on 
each side to the reasonable enjoyment of the same 
gift of Providence. 111. (j) to S. 7 of the Easement 
Act shows that a riparian owner has the right to use 
and consume the water for irrigating the land abutt- 
ing on natural stream, provided that he does not 
thereby cause material injury to other like owners. 
(1905) 29 B 357 (359) : 7 Bom L R 265 (D B). 

6. Effect of grant. 

•Channel passing through inam village — Right 


reserved in favour of Government — Land along 
channel dry — Right of inamdar — Inference. 

Where a channel of thirty five miles length, during 
its course through Government villages flows tor a 
distance of a mile through an inam village, no reser- 
vation of the bed of the channel in favour ot the 
Government can be implied. The presumption is that 
the channel was also granted along with the whole 
inam village. It is for the Government to allege and 
prove the same. Even if the lands granted are dry 
lands, it does not mean that the bed of the channel, 
in so far as it flows through the village, is not '' lclll J' 
ed in the grant. A I R (Vol 32) 1945 Mad 524 : 58 
L W 497 : 1945 M W N 603 : (1945) 2 M L J 250. 

Grant of village— Extent of the right of taking 

water depends on terms of each grant. AIR (Vo 1^0) 
1943 P C 136 : 10 B R 94 : 56 L W 669 : (1943) 2 
M L J 382 : 1943 M W N 760 : 70 I A 112: I L R 
11943) Kar (? C) 167 Sup : I LR (1944) Mad 22/ : 
209 lnd Cas 1. 
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• Channel supplying water to inam lands and 

ayan villages— Kight of inamdar over bed of channel 
— Suit by Government to restrain inamdar by injunc- 
tion. 

Even granting that where a main channel is the 
source of irrigation not merely for an inam village 
but for other villages also, there is a presumption 
that the channel was not intended to be comprised 
in the gift to the inamdar and that the inamdar is 
not the owner of the bed of the channel, the inamdar 
must be held to have an interest in the bed of the 
ceannel, to the extent required to enable him to 
maintain it in an efficient condition as a source of 
irrigation for his lands. AIR (Vol 24) 1937 Mad 
523 : 1 937 M W N 145 : (1937) 2 M L J 178 : 46 
L VV 743 : 169 Ind Cas 597. 

Irrigation rights. 

No distinction can be made between the effect of 
a grant on the measure of irrigation rights granted, 
whether enjoyment at the time of the grant was by 
an easement or as a riparian owner with natural or 
prescriptive rights. A 1 R (Vol 14) 1927 Mad 988 : 50 
Mad 961 : 26 M L W 513 : 1927 M VV N 854 : 53 
M L J 868 : 105 Ind Cas 864 (D B). 

7. Extent of right. 

See also, N. 1. 

V illage tank owned by proprietor — “Dry and 

wet” lands — Rights of proprietor and owner of dry 
lands to take water from tank explained. 

f he owners of dry lands are not ordinarily at any 
rate entitled to claim the water from the village tank 
or from the supply channel or from any other source 
in the village for their dry lands. "I hese sources of 
supply are intended primarily, to supply the needs of 
the wet ayacutdars and wet ayucut under each tank 
or channel is fixed with reference to the capacity of 
the tank or the channel to supply enough w'ater for a 
particular area. Hence, even the proprietor who owns 
these sources as the owner of the entire village, is not 
entitled to divert the water from these sources of 
supply to the detriment of the wet ayacutdars or to 
allow any other person the use of that water for his 
dry lands. Of course, if after supplying the needs of 
the wet ayacutdars with respect to the irrigable area 
there is surplus water, the proprietor may allow that 
excess water being used by the owner of a dry field. 
But beyond this, the proprietor himself has no right. 
The owners of dry fields cannot require a right by 
prescription against the proprietor himself or against 
the wet ayacutdars. A I R (Vol 30) 1943 Mad 208 : 
1943-1 M L J 47 : 1943 M VV N 14 L : 56 L VV 252 : 
210 Ind Cas 15. 

Riparian rights, nature oF. 

Riparian rights do not depend upon a grant or upon 
the ownership of the soil of the stream but are jure 
naturae, incident to the ownership of the soil of the 
land abutting upon the stream, and the doctrine that 
these riparian rights still exist even when the stream 
is taken into an artificial channel is based upon the 
legal fiction that the artifical channel must have been 
originally constructed upon the terms that all the 
proprietors of lands situated on the artificial channel 
should have the same rights in regard to the use of 
the water as they would have had if the stream had 
been a natural one. 

It is quite a mistake to suppose, that a natural 
stream must have its origin in a mountain spring, or 
that it must How continuously throughout the year, 
and it must at every single point of its course, flow 
through a clearly defined channel. A river may be fed 
by the rains directly, without any intermediate 
collection of the water in the bowels of the earth, 
and still be a river, and a river which naturally runs 


during a good part of the year does not cease to be a 
river merely because at items it is accustomed to 
become dry. Persons claiming irrigation from it have 
only the ordinary natural rights of riparian proprie- 
tors and cannot unduly diminish the water supply of 
riparian owners further down. 

Riparian right is a natural right, not an easement, 
and is not lost by non-user to prove that it would be 
necessary to find that there has not merely been non- 
user lor the statutory period, but that that non-user 
was due to the defendants having successfully pre- 
vented the use of the water. AIR (Vol 28) 1941 Pat 
118 : 7 B R 153 : 21 PLT 873 : 191 Ind Cas 275 (DB). 

— —The proprietors of two pattis in a mauza filed a 
suit against proprietors of the third patti for a decla- 
ration that the defendants had no right to irrigate 
their fields from a certain kuhl and for issue of a 
perpetual injunction restraining them from obstruct- 
ing the kuhl in any way and taking water thereform 
for irrigating their fields. Originally the defendants 
had the right to irrigate their lands from this kuhl, 
but this right was in abeyance for a number of years, 
partly owing to natural causes by which the bed of 
the kuhl had subsided and it was not possible to 
irrigate the defendants' fields, and partly because 
they had not contributed towards the expenses in 
1869. Subsequently, the level of the water in the 
channel was raised and it was possible for the defen- 
dants to irrigate their fields : 

Held, that the defendants were entitled to exercise 
their rights. The fact that the defendants did not 
contribute to the expenses was not an adequate 
gmund for issuing the injunction asked for against 
them. A I R (Vol 27) 1940 Lah 398 : 42 P L R 467 : 
191 Ind Cas 734 (D B). 

Right of riparian owner on waterway which is 

not public navigable waterway to navigate that 
portion of water which passes the property of another 
person. 

A riparian owner on a waterway which is not a 
public navigable waterway, has no right to ‘‘navigate” 
that portion of the water which passes the property 
of other persons. He has a right to make use of the 
water as it passes his property, and other persons 
must not interfere with that right of enjoyment. 
There is only a right of way along a waterway, pro- 
vided no easement has been created, unless the water- 
way is a public navigable waterway. If it is not a 
public navigable waterway, presumably riparian 
owners own the bed of the waterway as far as the 
middle thereof, but they have no rights over that part 
of the waterway which does not flow through their 
own land. A 1 R (Vol 27) 1940 Rang 292 : 1940 Rang 
L R 598 : 192 Ind Cas 401. 

Lower owner raising dam slightly — Dimunition 

in efficiency of mill of upper owner capable of being 
remedied by raising mill or dam : 

Held, that the action of the defendant did not 
prevent the plaintiff from using his natural right and 
a suit for damages could not lie. AIR (Vol 22) ITid 
A ll 836 : 158 Ind Cas 519, Reversed. AIR (Vol 23) 
1936 All 520: 1936 A L J 534: 58 A 981: 1936 A VV R 
507 : 163 Ind Cas 877 (DB). 

Ryotwari land — Ryot’s right as against Govern- 
ment — Customary right and prescriptive right — 
Exclusive right to water — Paramount rig“ f P 
Government to regulate water supply — Land r?g ,s ” 
tered as single ciops — User of water for raising 
second crops — Acquisition of — Right to water tor 
second crop. 

Though there are some common factors between 
the claim of customary right to water and the claun 
prescriptive right, there is also a fundamental din 
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ence. A customary right may give the plaintiffs all 
they reallv want but it may not give them an exclusive 
right to all the waters ol the channel to the extent of 
preventing Government from using the water of the 
channel tor other purposes even without prejudice to 
the plaintiffs’ accustomed user. Prescriptive right 
may, in certain circumstances support a claim of ex- 
clusive right though even the extent of a prescriptive 
right must generally be measured with reference 
to the user made by the claimant and not with refer- 
ence to the flow in the channel. 

A right by prescription to the water of a channel 
can be acquired as against the proprietary right of 
another but not as against the sovereign right which, 
under the Indian law, the State possesses to regulate 
the supply of water in public streams so as to utilize 
it to the best advantage. 

The rights and obligations as between the State 
and the ryot in India in the matter of irrigation rest 
largely on unrecorded custom and practice. Generally 
the ryotwari holder is only entitled to claim that the 
supply of water required for the cultivation of his 
registered wet lands should not be materially dimi- 
nished by any act of the Government. Subject to 
this condition, the Government has absolute right to 
change the source of irrigation or the method ot irri- 
gation by which ryot has been supplied and to regu- 
late the use ot the waters of all public or natural 
streams in the best interest of the people. 

The power of the State to interfere with the custo- 
mary supply of water to ryotwari-holders ought not 
to be determined with reference to the registry but 
only with reference to the nature of the accustomed 

user. 

The right of the ryots to receive water in respect 
of the wet lands registered as single crop is not 
limited to the water required for the first crop alone. 
If they have been raising second crop on such lands 
and have been taking water for such second crop 
they would be entitled to get water for such second 

crop also and the Government cannot deprive them 

of this right. A I R (Vol 23) 1936 Mad 923 : 1936 
M W N 684 : 71 MLJ 268 : 44 L W 388: 166 Ind Cas 

200 (DB). 

Right of irrigation. , . f 

When only a part ot a stream is taken, and 1 
purposes of irrigation, the only limitation js that the 
amount taken shall not be so much as to hurt the 
right of the inferior owner to have the stream passed 
on to him practically undiminished. To what depth 
of the lands on the bank ol a stream the right ot irri 
cation extends must depend upon the capacity of the 
ftream and the extent of the land of other riparian 
owners standing in need of irrigation. 1936 M W N 

140 °. „ . . , 

Owners of opposite banks. f , 

In the case of riparian owners, the owners o 
opposite banks of a river each own the soil of the 
up to the middle of the stream; usque an medium 
filum aquae. Thus ownership is recognised, not only 

in the water, but also in the la ( I\ d M u J ld T er lfi t i ie 1 [ Ja 
AIR i Vol 22) 1935 Nag 61 (2) : 31 N L J 165 : 156 Ind 

Cas 180. 

Water flowing into artificial channel from natural 

stream — Rights of adjoining proprietors. 

Where water is made to flow from a natural stream 
into an artificial channel, such channel is not a 
natural stream but an artificial stream and the rights 
of adjoining proprietors therein are not prima facie the 

same as those of proprietors on the banks of natural 

streams. Ordinarily rights can be ; acquired in such 
channels only by grant or prescription. In order to 
acquire all the rights of riparian owners it must be 
show n that the channels were originally constructed 
undet such circumstances and so used as to give all 
the tights owned by riparian owners in respect ot a 
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natural stream. AIR (Vol 20) 1933 Mad 10 : 30 L W 
6S3 : 140 Ind Cas 311. 

Limits of property. 

If land on the bank of a river which is gradually 
silting up is surveyed at any particular time, though 
this will of course show the then limits ol the riparian 
owner’s property, it does not mean that it is the de- 
marcated and lived limit ol the river- AIR (Vol 17) 
1930 Mad IS l : 5 3 Mad 202 : 123 Ind Cas 31 (DU). 

Running stream — Rights of riparian proprietor 

— Nature and extent of. 

By the general law applicable to running streams, 
every riparian proprietor has a right to what may he 
called the ordinary use of the water flowing past his 
land, for instance, to the reasonable use of the water 
for his domestic purposes and for his cattle and this 
without regard to the effect which such use may 
have, in case of a deficiency upon proprietors lower 
down the stream. But, further he has a right to 
the use of it for any purpose, or what may be deemed 
the extraordinary use of it, provided that he dees 
not thereby interfere with the rights ot other pro- 
prietors, either above or below him. Subject to tins 
condition, he may dam up the stream lor the 
purpose of a mill, or divert the water for the 
purpose of irrigation. But he has no right to inter- 
rupt the regular flow of the stream, il he thereby 
interferes with the lawful use of the water by other 
proprietors, and inflicts upon them a sensible injury. 
(L923) 110 Ind Cas 120 : 30 Bom L R 443 (DB). 

There is no custom prevailing in the locality of 

District Shah ibad in Bihar, that the deep stream of 
the Ganges is the boundary of the riparian estates 
and consequently all accretions to an estate by that 
local custom become a part and parcel of 1 he estate 
to which accretions have formed. AIR (\ < ?\} f 
P C 89 : 6 Pat 481 : 54 I A lo6: 192/ M W N 323:31 
C w N 717 : 45 C L J 520 : 8 P L T 497 : 25 A L J 
905 : 20 ML W 754 : 53 M L J 576 : 101 Ind Cas 1. 

Riparian owner has right to usufructuary use of 

a river’s water— Government have no right to divert 
water above the owner’s land more than is put into 

the river- bv artificial means. A l R (Vol 1>) 1226 
Bom 358 : 28 Bom L R 614 : 95 Ind Cas 817 (DB). 

Surface water — Natural right. 

No claim can be made either a> a natural right or 
as an easement by prescription except to water flow- 
ing in a defined channel, and no such claim can be 
made to the surface water. Whether a particular 
water is surface water or not, is a question ot t act 
to be determined by circumstances. Well defined 
existence arising from an ascertained source is the 
test against any water being the surface water. The 
right to water in a stream is sustainable even though 
the water in the stream is not sufficient for the pur- 
pose claimed or it flows to the plaintiff's land only 
indirectly. AIR (Vol 1) 1914 Mad 507 : 37 Mad 304 : 
12 M L T 637 : 24 M L J 17 : 17 Ind Cas 648 (DB). 

Rights of — Water for irrigation. 

A riparian proprietor can take as much water as he 
requires for ordinary purposes, but for purposes ol 
irrigation he can take only a reasonable quantity. 
AIR (Vol 1) 1914 U B 19 : 7 Bur L T 282: 26 Ind Cas 

974. 

Customary right — Irrigation — Melwaramdar 

and Kudiwaramdar — Irrigation lights. 

Kudiwaramdar’s right to the customary supply ot 
water is a proprietary right appurtenant to their 
ownership of the lands; and the Melwaramdar cannot 
by virtue of any contract with third parties allow 
irrigation of new lands with water supplied from the 
tank to the prejudice of Kudiwaramdar. (1909) 32 
Mad 423 : 5 M L T 140 : 4 Ind Cas 722 (DB). 

Riparian rights — Ordinary and extraordinary 

uses — Irrigation, extraordinary use — Injunction 
mandatory. 
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Riparian owners have equal rights to a usufruct of 
the waters of an adjacent natural stream and no 
proprietor has the right to use the water to the pre- 
judice of other proprietors, about or below, unless he 
has a prior right to diversion. Every riparian pro- 
prietor has a right to the ordinary use of water, 
without regard to the effect which such use may 
have, in Case of a deficiency, upon proprietors lower 
down the stream. But in the case of extraordinary 
use, h-> must not interfere with the right of other 
proprietors. 

Irrigation even in India is an extraordinary use. 
One proprietor cannot under any circumstances 
divert and consume the entire flow of a stream for 
irrigation purposes to the exclusion of lower proprie- 
tors. The American and Indian authorities on the 
point reviewed. When a water course has been ille- 
gally obstructed and completely effaced the party 
injured is entitled to a mandatory injunction to 
compel the restoration of the water course to its 
natural form, and also to a permanent injunction to 
restrain the defendant from repeating the wrongful 
act. (1906) 4 CLJ 370 : 11 C \V N 85 (99, 100) (DB). 

8. Ferry 

See also Ferry. 

Navigability, tests of. 

The generally accepted test as to whether a river is 
navigable or not is whether it allows of the passage 
of boats at all times ol the year. AIR (Vol 28) 1941 
Bom LI : 1LR (1941) Bom 97 : 42 Bom L R 1034 : 192 
Ind Gas 635 (DB). 

Private and public ferries— Private ferry, whether 

immovable property — Right to collect tolls, whether 
immovable property — Suit to recover possession of 
public ferry — Maintainability. 

As regards, ferries, a distinction must be drawn 
between a public terry and a private ferry. A private 
ferry may be appurtenant to immovable property and 
may be immovable property, and in fact, it would be 
difficult to conceive a private ferry which was not im- 
movable property. On the other hand, the lessee of 
a public ferry under S. 8, Northern Indian Ferries 
Act, is merely the lessee of the tolls of a public ferry. 
The public ferry remains in the possession of the pub- 
lic authorities and all that is let is a right to collect 
the tolls of that public ferry; such a right to collect 
tolls is in no way immovable property and such lessee 
cannot recover possession under S. 9, Specific Belief 
Act. AIR (Vol 23) 1936 All 856 : ILR (1937) All 193: 
1936 ALJ 1122 : 166 Ind Cas 228 (DB). 

The franchise ol a ferrv is not indissolubly con- 
nected with land, and a franchise can be given to a 
person independently of it. But when a right to ferry 
is acquired as an easement, then, it would be a right 
appurtenanfto land. A I It (Vol 22) 1935 All 481: 1935 
ALJ 444 : 57 A 757 : 1935 A W R 396 : 157 Ind Cas 
333 (DB). 

Private ferry — Monopoly. 

A person owning a private ferry in India cannot 
claim an exclusive right of ferry by way of monopoly. 
A person owning land on one bank of a river can 
acquire a right by easement which would entitle him 
to use the land belonging to another owner on the 
other side of the river for the purpose of embarking 
and disembarking passengers. There is, however, no 
law in India which would entitle him to restrain 
competition. He cannot prevent the owner of the 
land on the other side of the river from starting a 
rival ferry which is run between lands owned by him 
on both banks of the river. In other words, there is 
no right to a monopoly. Such an exclusive right can 
be claimed only under a Crown grant. AIR (Vol 22) 
1935 All 481 : 1935 A L J 444 : (1935) R D 133 : 57 
A 757 : 1935 AWR 396 : 157 Ind Cas 333 (DB). 

Right of ferry is a very valuable right to the 

riparian owners in India and the right is not lost be- 


cause some one in the neighbourhood has been ply- 
ing a ferry between the land of others with which 
thev have no concern. A I R (Vol 22' 1935 All 481 : 
1935 A1 J 444 : (1935) AWR 396 : 57 A 757 : 157 Ind 
Cas 333 (DB). 

Plaintiffs and defendants working same ferry — 


New ferry opened by the defendants — Suit for in 1 
junction— Right to relief— Grant — Ferry falling into 
disuse — Power of Secretary of State to compel par- 
ties to restore it. 

Plaintiff and defendants working same ferry — De- 
fendant in 1926 opening new lerry — Suit by plaintiff 
for injunction — Finding that old ferry had become 
impossible to work when new ferry was established: 

Held, that the plaintiffs had apparently not run 
their ferry since, 1926, and it could not, therefore, be 
said that the defendants had taken any part of the 
profit which the plaintiffs would otherwise have 
made; that as the new ferry was not established with 
boats in which the plaintiffs had any share, and that 
as the old ferry had become impossible to work when 
the new ferry was established, the defendants could 
not be treated as partners setting up a business in op- 
position to that ol thepartnershiporas partners setting 
op a business w ith a portion of the partnership capital; 
and that no relief could be granted to the plaintiffs. 

Obiter. — It is doubtful whether, when this terry 
fell into disuse, it would have been open to the Se- 
cretary of State by suit to compel the parties to res- 
tore it and the plaintiffs are not entitled to require the 
removal of an opposition ferry which might have been 
established by any person who had proprietary 
in the bed of the river and in the foreshore on eac 
side. AIR (Vol 21) 1934 Pat 264: 149 Ind Cas 124 (Db). 

Right to ferry, nature of — Infringement — Change 

of terminus due to flood. 

Special circumstances like the state or progession 
of the tides, the condition of the weather or season 
of the year may require that either terminus o a 
ferry should be variable from time to time, provide 
that the public continues to have access to it as o 
right. In the case of ferries in India, changes ,n *. 
bed of the river itself necessitating alterations wltn , 
reasonable limits of the terminus should also 
placed in the same category. Where there is 
evidence that the public used any other than 
public highways leading to the ghats or that tne 
was any deviation in that road other than that wn 
was necessitated by the flooding of the road m 1 
rainy season, the right of ferry is not infringed. 

Franchise of ferry is, in a sense, a right of the pu 
lie to be carried from one terminus of a public nig - 
way across the river to the terminus of another; i 
either words, the passage across the river is continu - 
tion of a public highway. Without the right ot way 
to the river bank, the franchise cannot exist. To spe ^ 
of a prescriptive right to land passengers on 
property of another disproves the right of ferry up 
the prescriptive right referred to is in the P^. L C r t. e 
the Path or road leading to the river on which 
ferry plies. AIR (Vol 20) 1933 Pat 533 : 14 PH /0i> 
148 Ind Cas 1101 (DB). 

Riparian owners rights — Rival ferry — Respectiv 

rights — Non-user — Effect. . j oQ 

The general right of the owner of the in . 
either bank of a river establish a ferry for P ro “ e e 

give way if it comes in competition with tne g 1 a 
of the Government who has previously enj > 
monopoly under his grant. 

The franchise of a ferry is not necessarily an ap- 
purtenance to land, but when a right of ferry suC |, 
ed as appurtenant to certain villages, the g mere 

right by the Crown would not ^ destroyed by me^ 

non-user without waiver nor by the ninn a 

opposition ferry. The franchise would oontmi ^ 
long as the grant continues and until the per 
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sets up an opposition ferry could show a Crown grant 
or give evidence from which a Crown grant should be 
presumed, the cause of action would remain. A l R 
(Vol IS) 1031 All 5S7 : 1931 A L 1 434 : 15 K D 411 : 
53 All 764 : 135 lnd Cas 545 (DB). 

9. Fishery. 

See also (1) Fishery. 

(2) Grant. 

(3) Oudh Rent Act, 18S6, S. 127. 
-Adjuncts — Fishing rights in river follow river— 


Vi j Uiiwu * 

Adjuncts vary with changes in river — 'to claim ad- 
junct waters must be in continuous connection with 
river throughout year — Fishing in disconnected wa- 
ters pass to owners of solum — New areas covered 
with waters connected with river — Owners of river 
fishery acquire right to fishing therein — fishings 
in independent tributary of river is not adjunct of 
fishery in that river. 

In general the fishery right in a river follow the 
river and subsidiary fishing rights in waters associat- 
ed with a river fishery, or “adjuncts” as there have 
come to be called, may vary with the changes in the 
river itself. In order that the fishings in any waters 
may be claimed as an “adjunct” of a river fishery these 
waters must be in continuous connection with the 
river throughout the year, in the dry season as well 
as in wet season. Waters which cease to he continu- 
ously connected with the river cease to be “adjuncts” 
of it and the fishings in such disconnected waters 
cease to be part of the river fishery, and pass to the 
owners of solum. On the other hand, the owners 
of a river fishery acquire right to the fishings in 
new areas which come to he covered with waters 
connected with the river and the owners of the sub- 
merged solum must recognize the creation of such 
fishing rights within their estates. Connections bet- 
ween existing sheets ol water and the river may also 
open or close with consequent effects upon the fishing 
rights. There may thus be loss and gain as between 
the owners of the solum and the owners oL the river 
fishery as the physical circumstances alter. 

Once it is ascertained that a river is an independent 
tributary of another river the fishings in^the former 
river cannot in law be regarded as an “adjunct” or 
component part of the fishery in the latter river. AIR 

(Vol 33) 1946 PC 92 : 50 CWN 606. 

Whether sheet of water is part of river— Tests. 

Per Nasim Ali J The question whether a sheet ot 

water is still a part of the river or not is a question of 
fact. Each case must depend on its own peculiar cir- 
cumstances. Connexion of the abandoned bed with 
the main stream throughout the year is necessary to 
keep alive the fishery right in the abandoned bed. 
The mere fact that the two are connected for some 
months during the rains is not enough. , ^ , 

Per Narsing Rao J. — (Test to see whether sheet ot 

water is or is not part of river indicated.) A!H (Vol 

28) 1941 Cal 223 : I L R (1940) 2 Cal 393 : 44 C W N 
1079 : 197 lnd Cas 147 (DB). 

Crown’s right to grant right to fish. 

There is no principle on the basis of which the 
Crown can be prevented from dividing the rights in 
land and in making a grant of the right to fish as an 
incorporeal right, apart from the right to the subjacent 
soil in the waters covering the land to one, and either 
reserving to itself or granting to another the subja- 
cent soil AIR (Vol 27) 1940 Cal 506 : 44 CYVN 1017: 
1LR (1940) 2 Cal 529 : 72 CLJ 302 : 191 lnd Cas 8o4 

(DB). . 

Fisheries, inclusion in zemindan. 

Where, the fisheries situated within the geographi- 
cal limits ot Pcrgunah Ekbarabad which had been 
granted by the Crown to others as incorporeal rights 
before the decennial settlement of that Pergunah. had 
not been included in the assets of zemindan ot Pergu- 


nah Ekbarabad at the time of the permanent settle- 
ment, they cannot betaken to have been included in the 
zamindari as the assets thereof were not taken into 
account in settling Pergunah Ekbarabad. AIR (Vol 27) 
1940 Cal 50o : -14 C W N ll»17 : 72 C L. j 303 : l L R 
(1940) 2 Cal 529 : 19 1 lnd Cas 854 (DB). 

To the extent of the right of the Crown to grant 

a several fishery to a private individual, there is no 
limitation in respect ot time and the river need not 
be tidal. It is enough if it is navigable. AIR (Vol 27) 
1940 Cal 506 : 44 C W N 1017 : 72 C L J 303 : 1 L R 
(1940) 2 Cal 529 : 191 lnd Cas 854 (DB). 

Boundary dispute— Test to ascertain boundary 


line. , . . 

I he correct test in ascertain'.! g the boundary lino 
between jalkurs is to follow the ‘principle that it must 
now be taken as decide d in Bengal that tlu* Govern- 
ment’s grantee can lollow the shilling river lor the 
enjoyment of bis exclusive fishery so long as the 
waters form part ol the river system within the up- 
stream and downstream limits of his grant, whether 
the Government owns the soil subjacent to such w aters 
as being the long-established bed or whether the sou 
is still m a riparian proprietor as being the site of tho 
river’s recent encroachment. AIR (Vol 24) 193/ P C 
148: 31 SLR 350: 41 CWN 748: 3 BR 466: IS PL1 
423: 168 lnd Cas 6. 

Separate settlement — Beels. 

Fisheries included in a lease can be assessed and 
offered for the settlement separately from the other 
lands of the patta. I here is nothing in the Assam 
Land and Revenue Regulation to prevent such split- 
ting up. . _ , 

Government has power to settle the Beels sepa- 
rately or to assess them for their own profits. AIR 
(Vol 23) 1936 Cal 629: 64 CLJ 45S: 168 lnd Cas 
249 (DB). 

Right enjoyed from time immemorial — Legal 

• • 

Where it is found that the plaintiffs and their pre- 
decessors had been catching fish in the disputed 
khaos to the exclusion of all others from time imme- 
morial, a legal origin for his right can be interred 
from immemorial user. 4 his legal origin may bo 
either a grant or a regulation as evidenced by custom 
under which fishermen of the village have been 
exclusively catching fish in the disputed khaos. AIR 

(Vol 23) 1936 Cal 165: 62 Cal 800: 161 lnd Cas 986. 


. Shifti 


ing bed. 


A person who has been granted fishery rights in 
any river has a right to follow the shifting bed of tho 
river. (1936) 63 Cal 351 (DB). 

Several fishery —Nature of— Grant from Govern- 
ment-Necessity of— Right of Government — Naviga- 
bility of stream — Current from plaintiff’s stream 
introduced into non-navigable done — Effect Right 
ol riparian proprietors — Whether affected. 

A several fishery in India as elsewhere must bo 
founded upon a grant from the Government; the 
river need not flow over the land of the Government. 
The right of the Government to the fishery does not 
depend upon its ownership of the soil but upon the 
navigability of the stream. There is no difference 
whether the change in the course is gradual or 
sudden. The grantee from the Government can 
follow the shifting channel of the navigable river 
and his right to fish therein is not affected by the 
said channel passing over the lands of a private 

person. , . „ . 

The plaintiff alleged that he had several fishery 
in all si reams which fell within certain places The 
current from the stream was introduced by an artifi- 
cial excavation By the District Board into a done 
which was a blind stream and was not navigable: 

Held, that the riparian proprietors from whom the 
defendants claimed to have derived the right to fish 
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in the ‘done’ in question, who undoubtedly held the 
‘done’ when a “blind stream” as their territorial 
fishery, had still their rights unaffected when the 
‘done’ was converted into a flowing channel by the 
act of the District Board, as the Bowing channel is a 
non-navigable one. 

Held, also that the plaintiff could have no right 
in the one as the current from the plaintiff’s river 
was there introduced bv an artificial excavation. AIR 
(Vol 22) 1935 Cal 399:' 62 Cal 409: 39 CWN 380: 
156 Ind Cas 515. 

Navigahle’and other rivers — Rights of Crown and 

private individuals. 

In India the right of fishing in non-navigable rivers 
is not in the Crown, but is in riparian proprietors. 
When such a river passes entirely through the estate 
of one, he has the right of fishing and when it passes 
in between two estates, the proprietors thereof have 
the right to the soil* according to the principle of 
usque ad medium filum aquae and the equal right of 
fishing in portions of the river adjacent to their 
lands. The Government has the right to the fisheries 
in large navigable rivers only and as the claim to a 
several fishery by a private person can only be foun- 
ded upon a grant from the Crown, either proved or 
presumed, it would follow that where a several 
fishery is claimed by a private individual in the 
natural streams in a parganah or preganho, the right 
claimed can be over navigable rivers only or those 
portions of a river which are navigable, on the prin- 
ciple that a grantee cannot have a right in what the 
grantor had not. In any event, such a grant can 
confer on the person a right to fi^h only in natural 
watercourses and not in those made bv the hand of 
man. AIR (Vol 22> 1935 Cal 399: 62' Cal 409: 39 
CWN 380: 150 Ind Cas 515. 


Whether underground rights. 


* ^ a v/ vi ii v* a # ^ ■ i v ^ < 

Fisheries are not underground rights. AIR (Vol 22) 
1935 Pat 149: 2 B R 585: 163 Ind Cas 169. 

Adverse possession — Limitation Act, S. 28, Art. 


149 — Effect of — Nature of possession — Knowledge of 
the competitor — Proof of adverse possession. 

The effect of S. 28, Lim. Act, is that if the plaintiff, 
can establish that he and those from or through 
whom he derives right, have, for 60 years, been in 
possession adverse to the Crown of the property in 
question, any right of the Crown thereto is extin- 

f uished, and the plaintiff is entitled to succeed in 
is claim. 

For adverse possession, the possession must be ade- 
quate in continuity, publicity and in extent to show 
that it is possession adverse to the competitor. 

[Nature of proof of adverse possession against 
Crown indicated.] 

The nature of the requisite possession must neces- 
sarily vary with the nature of the subject possessed. 
'The possession must be the kind of possession of 
which the particular subject is susceptible. The 
Crown in the case of a fishery belonging to it, exer- 
cises its rights by granting leases or licenses to fish; it 
does not itself fish. Consequently, the granting by a 
person other than the Crown of leases or licenses to 
fish in the case of a fishery which prima facie belongs 
to the Crown is evidence of the usurpation by that 
person of the distinctive rights of the Crown and is 
thus most significant evidence of adverse possession. 
AIR (Vol 21) 1934 P C 23: 11 OWN 96: 00 MLJ 134: 
39 L W 257: 1934 MWN 165: 36 Bom L R 249: 38 
CWN 285: 1934 ALf 153:’ 59 C L J 56: 61 Cal 262: 
61 I A 78: 3 AWR 10 L: 147 Ind Cas 545. 

Isolated and casual acts of fishery by public. 
Where a fishery is claimed in a navigable river 
which is open to the public for the purposes of navi- 
gation. in estimating the character and extend of his 
possession, it must always be kept in view that 
possession of the foreshore in its natural state can 


never be, in the strict sense of the term, exclusive. 
The proprietor cannot exclude the public from it at 
any time, and it is practically impossible to prevent 
occasional encroachments, on his right. 

Where there is some evidence of members of the 
general public having fished in the waters in question 
but such acts were in no proper sense acts of the 
Crown and were “isolated and casual,” they are quite 
insufficient to deprive the plaintiff’s possession of the 
requisite exclusive character. 

Evidence of acts of possession in parts of a river 
adjoining the part actually in dispute is admissible 
provided there is “a common character of locality.” 
AIR (Vol 21) 1934 P C 23: 11 OWN 90: 66 MLJ 134: 
1934 M W N 165: 39 L W 257: 36 Bom L R 249: 38 
CWN 285: 59 CLJ 56: 1934 ALJ 153: 61 Cal 262: 
61 I A 78 : 3 AWR 101 : 147 Ind Cas 545. 


Exclusive right of fishery. 

An exclusive right of fishery in public, tidal and 
navigable livers may be granted by the Crown to 
private individuals. AIR (Vol 21) 1934 Cal 461: 01 
Cal 45: 151 Ind Cas 813 (DB). 

Claim to profits a prendre — Custom. 

A claim to profits a prendre over the soil of another 
such as a right to fish without stint and for commer- 
cial purposes, which might lead to the destruction of 
of the subject-matter is a claim of right unknown to 
law and a custom which may be alleged to support 
it is bad and unreasonable. And where the custom 
pleaded is indefinite and unreasonable, it cannot form 
the basis of a right. AIR (Vol 20) 1933 Cal 539: 37 
CWN 18: 146 Ind Cas 427 (DB). 


Prescription. 

The acquisition of a right of fishing through hired 
men is also not such a right as can he acquired by 
prescription. AIR (Vol 20) 1933 Cal 539: 37 CWN 18: 
146 Ind Cas 427 (DB). 


Tidal and navigable river — Fishery suit to esta- 
blish title to — Burden of proof — Possession, evidence 
of — Ex parte decree, value of. _ 

Title to an exclusive fishery in a tidal, navigable 
river can be established by proving express or implied 
grant in a suit to establish the plainiiffs’ title to a 
fishery, the burden is upon and plaintiffs to show that 
the fishery has come to them under a valid and effec- 
tual grant from the Crown which has been sustained 
by the continuous use and enjoyment. 

Repeated assertions of title in ancient documents 
being mere recitals are no evidence of what is there 
recited though actual possession in conformity there- 
with would constitute a prima facie title. 

Old leases have always been considered to be ad- 
missible as being evidence of acts of ownership* On 
the principle that when at a distant period as to 
which there is no more direct evidence available you 
find a person claiming to be the owner of property 
and willing to make nimself as lessor for title to it, 
and another person willing to agree to give rent lor 
the property and to enter into a solemn engagement 
as a tenant of it, admitting his landlords’ title to it, 
these circumstances are themselves admissible as 
evidence of title. 

An ex parte decree for rent carries very little pro- 
bative value especially when it is not shown that tn 
decree was executed and rent realized. AIR ('pi - ) 
1933 Cal 222: 56 CLJ 369: 143 Ind Cas 179 (DB). 


Where there is evidence to show that the owne 

f a village has been treating the jalkar as forming 
art of the village a settlement of the village 
onvey jalkar even though this right is not - 
resslv conveyed. AIR (Vol 19) 1932 Cal 300: 5 
44 : 35 CWN 1250: 137 Ind Cas 279 (2). 

— Permanent Settlement-Grant of bed of river to 

Zemindar is improbable — Grant of right or s 
ishery is possible— Such grant is prima facie ev» 
ence of ownership of soil. 
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If the stream was a public navigable river at the 
time of the Permanent Settlement, it is extremely 
improbable that its bed could have been settled with 
the zemindar, as pa*-t and parcel of his grant. On the 
other hand, although the bed may not have been so 
settled, it is conceivable that a several fishery ol a 
public navigable river which passed through the 
ambit of his zemindan might have been granted to 
him. A grant of several fishery need not be esta- 
blished by a direct proof of the grant. The posses- 
sion of a right of several fishery is evidence of the 
ownership of the soil over which it is exercised. Evi- 
dence furnished by the thak map and the quinquen- 
nial paners will be of great value. Their weight must 
be determined along with such evidence as there may 
be on the record of exclusive user of a several fishery 
bv the zemindar or his representatives. AIR (\ ol 8) 
1921 Cal 514: 31 CLJ 229: 60 Ind Cas 778 (DB). 

Fishery— Right of— In sheet of water adjacent 

to river. , . , 

The owner of a fishing right in a river has no title 

to fish in sheets of water adjacent to the river with 
which the river communicates only in the time ot 
flood unless those sheets are part of land tn-the bed 
of the river itself. A l R (Vol 5) 1918 Cal 59 o: 22 
CWN 63: 41 Ind Cas 425 (DB). 

Fishery — Limitation Act, Art. *.42. 

Art 142 of the Limitation Act applies to a suit tor 
recovery of possession of a jalkar or declaration ot 
of plaintiff’s title thereto, where the question is 
whether the jalkar belongs to the plff. or defendant 
as persons claiming to receive rent in respect thercot 
and which of them is entitled to collect the rent, 
there having been no grant “ completed Moment, 
etc., in either party’s favour. AIR (Vol 4) 1J17 Lai 

656: 34 Ind Cas 841 (DB). . 

Fishery Suit for rent— Bengal Tenancy Act, 

Ilf Art 2. Cl. (b) — Limitation. 

A suit for rent of a Talkar right of fishery is gover- 

ne 0 by Sch. Ul. Art. 2, Cl. (b). AIK (Vol 3) 1910 Cal 

80 : 33 Ind Cas 110 (DB). , . 

Fishery English law, how far applicable in 

^There are numerous differences in the physical, 

historical and social conditions of India which make 
the English law inapplicable to circumstances of this 
country. The grantee of an exclusive fishery in a 
tidal and navigable river is entitled to follow the 
river if it changes course as by a sudden eruption. 

Ain ( Y’nl \) 1914 P C 4S: 42 Cal 489: 41 1 A 
18 CWN 1217- (1914) MWN 654: 1 LW 733: 16 MLT 
319 ; 12 A LJ 1193: 20 CLJ 385: 10 Bom L R 901: 25 

l^Meamng of-Right to snare waterfowl. 

Cas 844 (DB). _ . . 

10. Government s right. 

See also N 9 and 14. 

Bniyatwari land - Irrigation of registered wet 

land by raivat by customary source - Altering 
source and causing diminution — Raiyat, if entitled 

t0 wliile*the Government is entitled to supply water 
from such source as it thinks proper this right is 
subject to the condition that the raivat who is en- 
titled to get water for his registered wet fields gets 
his accustomed supply of water Consequently a 
declaration made by the Court that the raiyat is en- 
: tided to irrigate his fields from a customary source 

1 until the Government makes an efficient alternative 
provision, is in accordance with law. 

1 Where, in the above case, the Government alters 

the source of supply thereby causing diminution in 

■ 194:48 L W 115: (1938) 2 MLJ 355: 178 Ind Cas doi. 
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— Paramount rights. 

The paramount right of the Government to control 
water supply cannot supersede the rights of riparian 
proprietors. AIR (Vol 24) 1937 Mad 523 : 1917 MWN 
145:11937) 2 M L J 178:46 L W 748:169 Ind Cas 597. 
“Source of irrigation,” meaning of — Govern- 
ment's right to .liter source— Inquiry— Injunction. 

When a tank or a river channel is mentioned in 
settlement registers as the irrigation source all that 
can be intended is that the tank or the channel are 
the direct sources from which water is to be derived 
for those lands and that the channel which is the 
direct source of supply is to be used in the usual 
manner in which the water in it is obtained and used. 

It is open to the Government at any time to alter 
a source of irrigation so long as injury does not result 
to the party affected. But where this is the case, an 
injunction will issue against the Government. 1937 

M W N 812 (DB). 

Altering source. 

Evidence of authorisation in years gone by is not 
sufficient to rebut evidence of want of authorisation 
or prohibition at the time when water is actually 
taken as the Government have power to alter the 
source of supply and thus cancel an authorisation. 
AIR (Vol 23) 1936 Mad 692 : 1936 M W N 358 : 162 
Ind Cas 97. 

Government’s rights. 

Government has permanent title to regulate water 
in natural streams subject to limitations, that its act 
should not amount to trespass and no damage is 
caused to adjoining owners. AIR (Vol 13) 1928 Mad 

1052 : 96 Ind Cas 915 (DB). 

Two tanks connected by channel— Outlet of one 

falling into disrepair — Plaintiff using water of one 
tank for over 60 years — Government proposing to 
repair the outlet can repair without diminishing 
plaintiff’s water supply— The Court has no right to 
dictate to Government in what manner they can 
carry out repairs. AIR (Vol 13) 1928 Mad 832 : 9- Ind 
Cas 78. 

Law relating — Madras Presidency — Madras 

Irrigation Cess Act, 1863, S. 1. 

The law of the Madras Presidency as to rivers and 
streams, differs in some respects from English law, 
and it is quite possible that the former law recog- 
nises some proprietary right of the Government in 
water flowing in them. AIR (Vol 4) 1917 P C 42 : 40 
M id 886 : 44 I A 166 : 33 M L J 144 : 22 M L T 76 : 
15 A L J 697 : 21 C W N 1089 : (1917) M W N 538 : 
19 Bom L R 751 : 6 L VV 340 : 2 Pat L W 260 : 20 
C L J 290 : 41 Ind Cas 98. 

[On appeal from 34 Mad 295 : 8 Ind Cas 67.] 

Bed of a river — Water course— Right to— Proof 

of ownership. 

In the case of a natural water course, the person 
claiming ownership in bed as against the government 
has to prove his ownership. The facts of ownership 
ot lands on both sides of the channel evidenced by 
documents, to which Government is no party and of 
a slight diversion in the channel outside his lands 
are not sufficient to establish his ownership. AIR (Vol 
1) 1914 Lah 61 : 100 P R 1913 : 7 P L R 1914 : 14 
P W R 1914 : 21 Ind Cas 719 (DB). 

Water course — Ownership in bed of natural 

water course — Having lands on both sides of the 
channel — Whether sufficient proof. 

In the case of a natural water course, the person 
claiming the bed of the stream against the Govern- 
ment has to prove that he is the owner. The fact 
that the plaintiff is shown to be the owner of lands 
on both sides of the stream in a document to which 
the Government is not, a party is not sufficient to 
establish his ownership. (1913) 25 M L J 161 : 21 Ind 
Cas 720 (DB). 
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Water course — River-bed — Ownership of — 

Rights of Government — Burden of proving owner- 
ship by others. 

In the Madras Presidency, the bed of river is 
vested in Government and the burden of proving pri- 
vate ownership lies upon him who asserts it. The 
digging of pit^ in the sand and taking water from the 
river to water trees belonging to a person is not an 
act of ownership entitling that person to claim the 
bed of the river. (1912) M W N 496 : 24 M L / 30 : 
14 lnd Gas 261 (Dl3). 

Government and By ot wary holder — Repair of 

irrigation works — Bight of Suit for damages caused 
by Government’s non-repair — Statute — Construc- 
tion. 

Government is not under an obligation with regard 
to each individual ryot to repair irrigation works 
whenever they require repair; and a ryotwari holder 
has no right of suit for damages against Government 
in respect of loss incur/ ed by him owing to failure of 
water caused by non-repair. No liability arises in 
cases of non-feasance by the mere imposition of a 
duty by a statute in the absence of an imposition of 
the liability itself either expressly or by clear impli- 
cation by the statute itself. (1910) 20 M l, J 869 1.875): 
34 Mad 82 : 1910 M W N 207 : 6 lnd Cas 731 : 7 
M L T 397 (DB). 

Government’s right to regulation — Riparian 

rights — Upper and lower riparian proprietors’ rights 
of diversion and appropriation — Damage — Proof — 
Onus. 

Government has power by the customary law of 
India to regulate, in the public interests, the collec- 
tion, retention and distribution of waters of rivers 
and streams flowing in natural channels and of waters 
introduced into such rivers, by means of works con- 
structed at the public expense and in the public in- 
terests for purposes of irrigation, provided they do 
Dot thereby intiict sensible injury on other riparian 
owners and diminish the supply they have hitherto 
utilized. This right of the Government is indepen- 
dent of the ownership of the bed of the stream; and 
no distinction can be drawn between cases where 
the interest said to be affected is that of ryotwari 
tenants or that of holders of proprietary interests. 
The onus of proving damage is on the person who 
alleges it. “Interruption” in Illustration (b) in S. 7 
of the Easements Act means such interruption as 
results in material alteration in quantity. 

Obiter: — In English Law, where the water is divert- 
ed by the upper riparian owner for riparian purposes, 
the lower riparian owner has no cause of action unless 
he could prove damage. But where the water is 
diverted by the upper riparian owner for non-riparian 
purposes, it is not necessary for the lower riparian 
owner to prove damage in order to establish a cause 
of action. An upper riparian owner is entitled to 
divert so much of the water from the stream as not 
to injure a lower riparian proprietor. (1909) 19 M L J 
131 : 32 M 141 (162, 163) : 5 M L T 149 : 2 lnd Cas 
325 (DB). 

Government’s right to distribute — Construction 

of new work and preservation of old works — Liability 
for damage caused — Flooding of adjacent land — 
Limitation. 

Where the Government constructed a new calin- 
gula or byewash in a Government channel which fed 
a tank irrigating among others the lands of the plain- 
tifls (ryotwari holders under Government) in conse- 
quence of which the water diverted from the channel 
and flooded the plaintiff’s land, the plaintills would 
be entitled to an injunction restraining the Govern- 
ment from thus flooding the lands. The plaintiffs 
would not be disentitled to such relief by the fact 
that the construction of his bye-wash was necessary 
for the protection of the tauk which was fed by the 


channel and which irrigated the lands among others 
of the plaintiffs and there was no negligence in the 
construction of the calingula, or by the fact that 
owing to the floods of a certain year the level of the 
pluintiffs’ lands was permanently lowered. The 
flow of water over another man’s lands is a continu- 
ing injury and S. 24 ol the Limitation Act will apply 
to such a case. 

Per Arnold White, C. J — (1) Government have the 
right to distribute the water of Government chan- 
nels for the bene.it of the public, subject to the right 
of a ryotwari landholder to whom water has been 
supplied by Government to continue to receive such 
supply as is sufficient lor his accustomed require- 
ments. (2) The rights of Government in connection 
with the distribution of water will not include a 
right to flood a man’s land by tfie erection of a new 
work which in the opinion of the Government is de- 
sirable for the connection with the general distribu- 
tion of water for the public benefit. (3) Although no 
Government may be authorized to construct a work 
(calingula), .they must show that they cannot do so 
without injuring the lands of others. (4) The claim to 
injunction in respect of a continuing injury is not 
governed by Art. 120 of the Limitation Act. 

Per Subrahmanya Aiyar, J. : — (1) It is among the 
most important functions of Government to construct 
new works of irrigation and to maintain old ones 
according to means and circumstances. (2) The posi- 
tion of Government in regard to liability for damage 
caused to individuals by such irrigation works would 
be analogous to that of persons acting under statutory 
authority. ( 0 ) So far as the construction of a new work 
is concerned, the authority is only permissive while 
as regards the maintenance of works once completed 
so as not, to interfere with the existing rights oi 
others, the authority is imperative. (4) Where the 
authority is permissive the use sanctioned is only not 
in prejudice of the common law rights of others. (5) 
To throw water on another mau’s land against his 
will is a trespass, and the party affected has a right 
of action even if no substantial damage is shown. (W 
The Government will be liable to a ryotwari holder 
where by the erection of new works his lands are 
flooded. (1905) 15 M L J 32 : 28 M 72 (81) (D6). 

11. Obstruction. 

See also N. 4. 

Proprietors of estate on partition istipulating to 


keep watercourse joint and agreeing not to interfere 
with supply channels — Either party can restrain other 
from erecting bund and causing interference w ‘^ou» 
showing damage. AIR (Vol 27) 1940 Mad 658: (1940/ 
1 M L J 699:1940 M W N 311: 194 lnd Cas 774 (DB). 

Acquisition of right to maintain dam by pres- 

cription — Obstruction by accumulation of silt — 
Remedy. _ . 

Even if a person acquires the right by prescription 
to maintain the dam, he does not obtain a ki nC * 0 
immunity in respect of all other obstructions tha 
may arise in the natural course of things by reason o 
the existance of the dam. The obstruction caused 
the free flow of water in the stream bv such accu * 
ulution amounts to a nuisance and the ™P an to 
owner who is injured thereby may take^ steps 
abate it even by going on the other person s mnt » 
only he can do it peacefully. If this is not perini » 
his remedy is to sue for an injunction an # 

damages. AIR (Vol 25) 1938 Mad 180 : 46 L w * 

1936 M W N 948 (2) : 174 lnd Cas 229 (DB/. 

Tank in zemindari supplied by stream ' v,t * 

natural tributaries — Interference with cou . rs . nC . 
tributaries by riparian owner — Mandatory mj 
tion, if can be granted against them. . , 

A tank in the plaintiff’s zemmdan rec ~ l £? d € J!eam 
through a stream called Pedda Gedda. This . 

took its rise in a Jeroyti village of the zamm 
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passed through Mukhasa village ol the defendants. 
During its course, the stream received supplies from 
four natural streams which took their rise entirely 
within defendants’ village. 1 he course of three of 
these was intercepted by the defendants by putting 
up a bund. It was found that both the tank and the 
stream Pedda Gedda belonged both to the plaintlr 

and the defendants : . 

Held, that the interference with such Hood ol water 
constituted an actionable wrong, the rights ol the de- 
fendants being subject to the right of the plaintilt to 
have the water ol the stream Pedda Gedda aud its 
tributaries flow in the customary manner down to 
him and that the plaintilt was entitled to mandatory 
injunction. A l R (Vol 24) 1937 Mad 310 : 1937 
M W N 59 : 45 L W 188 : (1937) IMLJ 21b : 1 L R 
(1937) Mad 510 : 168 Ind Gas 317 (FB). 

If the customary supply and manner of supply of 

water enjoyed by a ryotwari holder is iulertered 
with not by tire Government, but by private parties, 
such interference, prima facie, is an invasion ol his 
rights and will give rise to a civil cause of action. 1 o 
sustain an enforceable claim, however, the plaintiff 
must prove actual damage or likelihood ol damage. 
(1936) 1936 MYVN 553 (1) : 43 L\V 330 : 161 Ind Gas 
761. 

Obstruction— Plaintiff’s right to irrigate respect- 
ed for nearly 40 years by Government and then 


12. Presumption. 

Land abutting -Settlement of main land. 

In the case ol natural lake bounded on all sides by 
zamindari villages, the riparian rights in n spect of 
the lauds aborting on the lake must be deemed to 
have passed along with the lands when the villages 
were included in the zumiudaris at the time ^of Per- 
manent Setlleim ol. AIR lY ol 23) 1936 Mad 550. 1936 
MYVN 417: 43 LW 7bl : 163 ind Gas 87. 

P resumption. 


obstructed— Plaintiff can sue to remove obstruction. 

The plaintiff originally enjoyed certain preferential 
rights in respect ol the water of a river. 1 he Govern- 
ment about the year 1872 constructed higher up the 
river an anicut and though this construction would in 
the natural course cause him damage, the Govern- 
ment adopted m- asures which adequately safeguard- 
ed his rights. Subsequent to the building ot the am- 
cut the Government from time to time made changes 
in the machinary employed to carry the water, but 
the plaintiff’s rights were not impaired and were on 
the contrary respected and recognized. 1 he .state ot 
things Continued till 1910 when Government issued 
an order whereby certain alterations in physical 
arrangements were brought into existence, and this 
had the effect ol destroying the rights so long and 

continuously enjoyed by the plaintiff. 

Held that plaintiff’s preferential right must be 
deemed to have had a legal origin and was not an 
act of grace by Government. AIR (Vol 14) Mad 
1167 : 39 MLT 633 : 104 Ind Gas 781 (DB). 

Obstruction caused elsewhere than on the ob- 
structor’s land is also actionable. . 

An owner of laud adjacent to water running in a 
defined natural channel has in law, a right to have a 
continuance of the accustomed flow or water both as 
regards quantity and quality, and the rig ‘ * 1 

limited to a case where the act complained ot was 
done upon the land of the defendant, i.e.» the person 

causing the obstruction. .... n -A nr 

The Court can grant a mandatory injunction order- 
ing removal of such obstruction in proper cases. AIK 
(Vol 14) 1927 Rang 171 : 5 Bur LJ 244 : 103 Ind Cas 

144. . . 

Obstruction of public river. , »• 

No riparian owner is entitled to obstnict a pubhc 
river. AIR (Vol 6) 1919 Oudh 74 : 6 OLJ 616 : 2L Cr 

LJ 55 : 54 Ind Cas 407. t t . - an 

—Rights and duties of - It is open to a riparian 
owner to protect himself against extraordinary oods^ 
The rights of any other person is not l question in 

such a case as each one has a right P 
possible sudden danger. Every riparian owner should 
so conduct the operations in his ] proper y 

injuriously aff ect those above or Mm. 7 ? 

up a dam to enable one to better cultivate fie d s not 
an ordinary agricultural operation. AIR (Vol 2) IJlo 
Mad 372 : 16 MLT 597 : 2 LW 45 : 28 MLJ 98 . 26 

Ind Cas 800 (DB). 


Grant Inam — YVa ter- course flowing through gran- 

tee’s land — Presumption that ii is included in the 
Knint is stronger — Or.ni' 1 or must prove coutiury* 
AIR (Vol 111 1927 Mad 297 : 24 MLYV 833 : 1926 M 
Y\ N 969 : 99 Ind Gas 446. 

In Mallur there is a presumption, that the owner 

ol t lie bank ol a stream is eiitilled to the bed usque 
ad medium lilum aqua.-; but thi> presumption is re- 
buttable. AIR (Vol 13) 1926 Mud 1052 : 9b lud ( as 
915 (DB). 

Ownership of bed and hanks — Presumption — 

Accretion — Right to. .... 

Accretions in non-tidal and non-navigable rivers in 
India belong to the riparian landlords. It is part ot 
the common law of India that the ownership of river 
beds usque ad medium filmn aquae is presumed to vest 
in the riparian owners. But the presumption is 
capable ol' being rebutted. A person does not lose his 
title to land bv its mere submersion under water so 
long as the land is identifiable. Non-resistance to vis 
major such as flood which causes the change ol a 
river-course, cannot lie treated as evidence ol ac- 
quiescence or of abandonment of rights by a riparian 
owner. AIR (Vol 7) 1920 Mad 277 : 55 Bid Cas 770 

Government — Ownership of water. 

Waters in rivers are presumably vested in Govern- 
ment. 13 Cr LJ 131 : 11 MLT 162 : (1912) MYVN 119: 

13 Bid Cas 819 (FB). 

Immemorial user— Use for CO or G5 years— Pre- 
sumption of rightful origin. 

Where a person has been irrigating his land lrom 
water taken from another person’s tank lor 60 or 65 
years without interruption, a presumption arises 
that this enjoyment had an origin which conferred a 

1 Quaere : whether the principle of (1839)5 M & W 
748 did not apply to such a case. (1903) 30 Cal 281 

(284) (DB). 

13. Riparian owner. 

“Riparian owners” are those whose land abuts 

on and is part of, the bank of a river or stream, 
whether tidal or non-tidal. A 1 13 (Y r ol 2o) 1941 Rang 
208 : 1941 Rang LR 300 : 196 Ind Cas 382 (DB). 

Rain water collecting and flowing to person’s 

land and used by him fur irrigating Crops — Ques- 
tion of riparian ownership, it’ arises. 

Where rain water collecting in a depression in a 
Government land small part of which abuts upon a 
person’s land flows to such person’s land and is used 
by him for many years for irrigating his crops, no 
question of riparian ownership can arise. AIR (Y'ol 
28) 1941 Rang 208 : 1941 Rang LR 300 : 196 Ind Cas 
382 (DB). 

Riparian rights, nature of, explained— Rights of 

riparian owners, stated. . 

A riparian right arises from the right ot access to 

the stream which land owners on its hanks have, by 
the law of nature. In other words, it is necessary for 
the existence of a riparian right that the land should 
be in contract with the flow of the stream. Even if 
the portion on the bank be a narrow strip, the bank 
lands enjoy riparian rights if they be in the same 
ownership as the bank. 

The zamindars and similar proprietors are to be 
considered the owners for deciding the question of 
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the contract with the stream. Although the owner- 
ship of the zamindar as distinguished from that of 
the ryot is the decisive factor, yet the whole of the 
land is not a riparian estate on t lie ground that it 
belongs to a single owner. A riparian tenement con- 
notes, in addition to contract with the river, a 
reasonable proximity to the river bank. What is a 
riparian tenement does not depend upon any arbitrary 
rule but must, in each case, be a question depending 
upon circumstances. 

Each riparian proprietor has a right to the water 
flowing past his land; but it is a right only to the flow 
of the water and the enjoyment of it, subject to the 
similar rights of all the proprietors on the banks on 
each side to the reasonable enjoyment of it. A ripa- 
rian proprietor may use the water (a) for ordinary or 
primary purposes (b) for extraordinary or secondary 
purposes and (c) for purposes foreign to or unconnect- 
ed with his riparian tenement. 1 he first two purposes 
are legitimate, whereas the third is not. 

Irrigation is a secondary purpose and the English 
Law that the water should be restored after the 
object of the irrigation is answered, in a volume 
substantially equal to that in which it passed before, 
has a modified application in India. When only a 
part of the stream is taken, and that for the purposes 
of irrigation the only limitation is that the amount 
taken shall not be so much as to hurt the right of the 
inferior owner to have the stream passed on to him 
practically undiminished. 

The right of a riparian owner to take the water is 
a natural right and not in the strict sense of the word 
an easement and is not capable of being lost by non- 
user. When a riparian owner, taking advantage of his 
position, uses the water for purposes unconnected 
with his riparian tenement, be will be prevented by 
an injunction from doing so, although no actual injury 
has been sustained by the other party. This is put 
upon the ground that the wrong-doer, if not prevent- 
ed, will, at the end of the statutory period, gain a 
prescriptive right to continue the unlawful use for 
ever. AIR (Vol 25) 1938 Mad 816: 47 LW 744 : 1933 
MWN 736 : (1938) 2 MLJ 270 : ILR (1939) Mad 45 : 
181 Ind Cas 950 (DB). 

Alluvion and diluvion— Rights to accretions by 

alluvion arises, ex jure naturae. 

Rights to accretions by alluvion arise, ex jure 
naturae, wherever land abuts on a river, whether the 
bed of the river be the property of the riparian 
owners as in the case of private rivers, or the pro- 
perty of the Crown as in the case of public rivers. 
123 Ind Cas 31 : 53 Mad 202 : AIR (Vol 17) 1930 
Mad 181 (DB). 

Owner of island. 

The owner of the island possesses the same riparian 
rights as the owner of either main hank. 116 Ind Cas 
573 : 1929 M W N 118 : 29 MLW 744 : AIR (Vol 16) 
1929 Mad 227 : 57 M L J 648 (DB). 

Ownership of land washed away and reformed 

vests in the original owner of land can be recog- 
nised. 

Lands washed away and afterwards re-formed upon 
the old site which can lie clearly recognized, are not 
lands “gained” within the meaning of S. 4, Regula- 
tion 11 ol 1825; they do not become the property of 
the adjoining owner, hut they remain the property of 
the original owner. 

The principle also applies when the question is 
between two riparian owners, who own nroperiy on 
either side of the river, and when the land is washed 
nwav from one side of the river and re-formed on 
the other side. 101 Ind Cas 1 : 1927 MWN 393 : 31 
T W N 717 : 45 C L J 520 : 6 Pat 481 : 8 P L T 497 : 
54 l A 156 : 25 A L J 905 : 26 M L W 754 : AIR 
(Vol 14) 1927 P C 89 : 53 M L J 576. 


■ Accretions to banks belong to riparian owners. 

The bed ol a public navigable river is the property 
of the Government though the banks may be the 
subject of private ownership. If there be slow accre- 
tion to the land on either side, due for instance to 
the gradual accumulation of silt, this forms part of 
the estate of the riparian owner to whose bank the 
accretion has been made. (See Regulation 11 of 
1825.) If private private property be submerged and 
subsequently again left bare by the water, it belongs 
to the original owner. 77 Ind Cas 1048 : 32 M L T 
162 : 1923 M W N 511 : 50 C 446 : 50 I A 121 : 28 
C W N 453 : AIR (Vol 10) 1923 P C 1 : 43 M LJ 444. 

Government property in bed of river washed 

away — No presumption of abandonment arises. 

If the property is lormei on the old site, it would 
belong to the owner of that old site 61 Ind Cas 852: 
13 M L W 280 : AIR (Vol 8) 1921 Mad 363 (Db). 

Source and nature — Rights of riparian owners 

are natural rights. 

The right ot a riparian owner does not depend on 
the ownership of the soil of the stream. It belongs 
to him as a natural right incident to the right to the 
land adjoining the river. It is not based on prescrip- 
tion or presumed grant. So long as the river has a 
natural origin and flows in a known channel his right 
to use its water when it flows alongside his land is 
unaffected. In addition to this right he may, when 
the water recedes, have an easement to go across the 
land of another but such user can be claimed only by 
virtue of prescription or custom. 59 Ind Cas 364 : 7 
O L J 268 : 2 U P L R (JC) 103 : AIR (Vol 7) 1920 
Oudh 214. 

Alluvion and dilluvion — Ownership of bed. 

Though the banks of a public navigable river 
belong to the respective owners, the bed belongs to 
Government. But anv accretion to the bank goes to 
the owners of the hanks. So also any land submerged 
and emerged again goes to the owners of the banks. 
22 MLT 438: 26 CLJ 590 : (1918) MWN 28 : 20 Bom 
L R 49 : 43 Ind Cas 361 : AIR (Vol 4) 1917 P C 80. 

Rights of — What may be treated as natural 

stream. 

A riparian owner has a right to treat running 
water as a natural stream from its source to the 
lower end of his land, where water is flow ing from a 
known source past his land in a defined channel 
which is not artificial, though the water does not 
empty itself in a lake or river and the right which 
he has to the use of such water is a natural right. A 
person owning land which is not in the bank of a 
river or stream cannot have the rights of riparian 
owner nor can a owner occupying land on the bank 
of a stream use the water from the stream for the 
purpose of land which is on the bank. 9 Bur L i 
183 : 8 L B R 556 : 35 Ind Cas 356 : AIR (Vol 3) 
1916 L B 30. 

Surface water — Twenty years user not proved. 

The surplus water of defendant’s tank was allowed 
to flow in a channel in a village where plaintiff was 
lessee. Plaintiff sued for unlawful interference witn 
his right by cutting a bund and taking water “0® 
within the village. Defts were only taking wate 
from the same tank through different watercourse. 

Held, plaintiff could get no relief as they had 
right to uninterrupted flow of surface drainage wat 
as no user for 20 years was proved. 1 L vV 308 • a 
Ind Cas 935 : AIR (Vol 2) 1915 Mad 535 (DB). 

Malabar rivers — Rights of Govt, to beds 

rivers. r 

Per Sankaram Nair J._ Sadasiva Aiyar J. dissent- 
ing — The ownership in the beds of non-tidat 
non- navigable rivers in Malabar is in prl ,- m 
riparian owners usque Glium aquae or add me, 
filium aquae, and not in the Government, lo^ 

247 : 1 L W 307 26 M L J 385 : (1914) M V N f - 
24 Ind Cas 547 : AIR (Vol 1) 1914 Mad 341 (DB). 
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— Water course — Incorporeal rights. 

Incorporeal rights are in many cases capable of 
possession just as much as rights to corporeal here- 
ditaments, and there is no distinction in principle 
between the rights of a person without title in 
possession of land for less than the statutory period 
to the possession thereof and those ol a person in 
similar enjoyment of a water course ; and conse- 
quently the latter is entitled to be protected as 
against all but the true owner in his enjoyment. 
(1910) 20 ML! 803 (804,805): 6 Ini Cas 266: 
7 M L T 352 : 34 Mad 173 : 1910 M W N 117 (DB). 

-Joint property. 


A natural stream can never be the joint property 
of the several riparian owners. (1910) 7 M L 1 74 : 

20 M L J 722 : 5 lnd Cas 742 (DB). 

Distribution— Melwaramdar and Kudivaramdar, 

relations between — Crown and ryots, relations bet- 
ween* 

The Crown claims the right of periodical revisions 
of assessment and the right to distribute the water 
for the benefit of the public subject only to the ryot’s 
claim for such supply as is sulficient for his require- 
ments, and lor that purpose, to make the necessary 
alterations in the sources of such supply. 1 he 
Melwaramdar has neither the right of such revision 
of assessment nor is under any obligation to any 
other than the ryots of the plaint village tor the 
distribution of this tank water. The right of the 
Kudivaramdars to the customary supply of water 
from tanks is a proprietary right apput tenant to their 
ownership of the lands. Consequently, it the Mel- 
waramdar diminishes the water supp y to the kudi- 
varamdar by supply of water to others, the kudi- 
varamdar has a right of action against the people 
whHre so allowed the use. (1909) 32 M 423 (425) : 

5 M L T 143 : 4 lnd Cas 722 (DB). 

Difference between English and Indian Law — 

The "ordinary right of a riparian proprietor to the 

use of the water ol a river or channel is not in India 
limited to personal uses, etc., as it is in England. 
(1902) 29 C 100 (110) (DB). 

14. Tidal and navigable rivers. 

Public navigable river — Bed of non-tidal river 

—Ownership of - Right of Government — Law of 
Bengal and Madras— English common law — Appli- 
cability in India. ... . . t T 

The bed of a navigable river in any part of India 

including Madras, whether tidal or not, is vested in 
the Government unless it has been granted to private 

individuals.^ commQQ j aw ru j e that the bed of 

non-tidal rivers belongs to the riparian proprietors is 

inapplicable in India. In Bengal a Regulation (No. XI 
of 1825) was made for the purpose of making Known 
the rules established by the law and custom of the 
country for regulating disputes occasioned by the 
frequent changes which might take place in the 
channels of the principal rivers of Bengal. The regu- 
lations were promulgated after consulting the law 
officers on the Mahomedan and Hindu Law and they 
were without doubt intended to be declaratory ol the 
pre-existing law. There is no reason lor supposing 
that there was any difference between the riverain 
law of Madras and that of Bengal at the beginning o 
last century. In Bengal the common law ol England 

did not oust the pre-existing law now embodied in 

thp Regulation of 1825. AIK (Vol 36) 1949 r03: 
75 1 A 305 1 L R (1949) Mad 675 : 62 L W 25: 1949 
M w N 83 51 Bom L K 185: 1948 A L J 474: (1949) 

1 \J J T 1 OO 

Ownership of bed in Crown _ Ownership of re- 
formations - Navigability ol r.ver, relevancy of - 
Sudden erosions — Sites washed away — Title, if 

extinguished. 


The question of navigability, in determining the 
ownership thereof, should not be considered with 
reference to conditions as they exist now but with 
reference to conditions as they existed at the time 
of the grant by the Government ol estates on the 
banks of the river to the zamindars. II at the tunc of 
the grant the bed of the river cannot be deemed to 
have been conveyed to the zuinindar, any doubt 
regarding the navigability ol the river in present 
condition would not operate so as to convey half the 
bed ol the river to the zuinindar. 

Where it appeared lrom the available records that 
extensive blocks of land were washed away in parti- 
cular floods, that the extent so washed away was 
duly recorded and n missions oi revenue were 
granted in respect thereol, it cannot be said that the 
process of erosion was gradual and imperceptible so as 
to provide a basis lor the argument that the title* of 
the lormer owner to these sites so washed away has 
been extinguished. AIR (Vol 32) 1945 Mad 396 : 
(1945) 2 M L J 27 : I L R (1945) Mad 420 : 221 lnd 
Cas 324 (DB). 

Bed of river — Ownership of — Tests. 

Bed of the river which is continuously tidal and 
navigable belongs to the Crown. 

To determine the bed of the river, the criterion 
is whether the land in question is situated within the 
area over which the river will flow in a normal con- 
dition and which will sometimes be covered and 
sometimes left bare according to the quantity of 
water coming down the river. I he question whether 
any particular piece of land is or is not to be held 
part of the bed of a river at any particular spot at 
any particular time, is one of fact often of considera- 
ble difficulty, to be determined, not by any hard and 
fast rule, but by regarding all the material circums- 
tances of the case, including the fluctuations to 
which the river has been and is subject, the nature 
of the land, its growth and its user. 

In considering whether a mere sand bank, visible 
when the water is low, submerged when the water is 
high is to be regarded as part of the bed of a river 
or as an island capable of ownership by a person who 
is not the owner of the bed of the river it is. ol 
course, impossible to draw a hard and fast line 
between that which a sand bank still forming part of 
the river bed and that which is an accretion of re- 
formation belonging to the owner of the land to 
which the accretion is attached or of the soil former- 
ly existing at the point of re-formation. 

Where the process of formation in the river (e. g., 
Godawari) consists ordinarily in the rise of a sand 
bank owing to the shifting of the river bed by floods, 
the planting of the sand bank with reeds, the inter- 
ception of silt by the reeds grown on the sand and 
the gradual formation of cultivable land which will 
be considerably above the water level at all seasons 
except during high flood until this last stage is 
reached, that is to say, until the soil has been 
deposited so as to raise the bank above the ordinary 
level of the water, there can be no question of any 
completed title by lateral accretion to the land to 
which the sand bank is attached. If, however, the 
sand bank is a re-formation of land formerly owned 
and washed away, the owner may be presumed to 
have retained his title in the side ol the land he 
formerly occupied .and when It re-appears, even 
though the re-formation is incomplete, he is entitled 
to a declaration of his right thereto, provided that the 
re-formation is identifiable with the original land 
and there has been no abandonment of his right 
therein. 

Per Patanjali Sastri J. — Tidality or navigability of 
a river is no* the sole test of the Government’s owner- 
ship of the bed. The true position is that the Crown’s 
ownership of the bed will be presumed il the river is 
either tidal or navigable. AIR (Vol 32) 1945 Mad 
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396 : (1945) 2 MLJ 27 : I L R (1945) Mad 420 : 221 
Ind Cas 324 (DB). 

Bed of river— Ownership of — English Common 

Law as to bed of rivers. 

The title to the hod of the river at the locality in 
question where the tide ebbs and flows must be taken 
priina tacic to belong to the Crown even though the 
river, in Us present state, is not navigable there 
throughout the year. Assuming navigability to be 
the sole basis of the Crown’s ownership ot the bed, it 
cannot be said that the river is not navigable merely 
because the anicut intercepts almost the entire waters 
of the stream so as to render navigation difficult 
without artificial aids Lor some distance below during 
the summer months. The navigability ot a river 
must be judged with reference to its natural state, 
and it it was navigable before the construction of the 
dam and the title to the bed was in the Crown, such 
title cannot be divested merely because the cross- 
bunding has reduced i he volume of water flowing 
down the stream below the construction, any more 
than the title of a rip irian owner Can be divested bv 
the river b ring ni ide navigable by deepening the bed 
by artificial means. ! he Crown’s title must be taken 
to continue unless it is shown that such title was lost 
by grant or adverse possession of the bed. 

There i> no presumption that a grant of lands on 
the banks of a tidal or public navigable river passed 
title to tne bed ad. medium Blum. 

Under the English Common Law, the ownership 
of the Crown in the bed of a river ends and that of 
the riparian owner begins at the point where the 
stream ceases to be tidal, alike in navigable and noii- 
navigable river. This limitation on the Crown’s 
ownership of the bed has not always been accepted 
by the Courts in America where it is held, in some 
cases, that the lied of a navigable stream vests priina 
facie i.« the Crown even where it is noil-tidal, such 
extension of the Crown’s ownership being founded 
upon the necessity of preserving to the public the use 
of navigable waters from private interruption and 
encroachment- A I 1\ (Vol 32) 1945 Mad 396 I (1945) 
2ML) 27 : I L R (1945) Mad 420 : 221 Ind Cas 
324 DB). 


English Common Law rule, if applicable to 

rivers in India — Bed of public navigable river — 
ownership of. 

Conditions in India are so dissimilar from those in 
Great Britain that it might well he that the English 
Common Law rule should not he applied without 
modification, and public rights should he recognised 
in the bed of rivers which are navigable hut not 
tidal. The tide is not a factor in deciding the owner- 
ship of the bed of a public navigable river in India. 
The bed of a public navigable river is the property of 
the Government though the hanks may be the subject 
of private ownership. AIR (Vol 29; 1942 Mad 406(2) : 
1942 M VV N 225 : 55 L W 217: (1942; 1 M L J 344 : 
1 L R (1942) Mad 532 : 205 Ind Cas 415 (OB). 

Petty stream navigable only for short time at 

certain periods of tide, by small boats — Whether 
public navigable waterway- , 

The flowing of the tide, though not absolutely in- 
consistent with a right of private property in a creek, 
is strong prima facie evidence of its being a public 
navigable river. The strength of his priina facie evi- 
dence, arising from the flux and reflux of the tide, 
must depend upon the situation and nature of the 
channel. If it is a broad and deep channel calculated 
for the purposes of commerce, it would he natural to 
conclude that it has been a public navigation; but it 
it is a petty stream, navigable only at certain periods 
of the tide, and then only for a very short time, and 
bv very small boats, it is difficult to suppose that it 
' * u , IS been a public navigable channel. AIR 
( Vol 27 ) 1940 Rang 292: 1940 Rang L R 598: 192 Ind 

Cas 401. 


Tidal creek — ‘Bed’ — Right of navigation — 

Riparian owner’s rights — Obstruction to free access 
from channel to land of adjacent owner — Right to sue. 

Under the English Law, the bed of a tidal creek, 
which is vested in the Crown, and over which all 
subjects of the Crown have a right ot navigation, is 
confined to the space covered by ‘ordinary’ high 
tides, that is, the meau between spring and neap 
tides — or in other words, to that part of the shore 
which, for four days in every week, or for the most 
part of the year, is reached and covered by the tides. 
It is only within these limits that the bed can be 
regarded as in the nature of unappropriated soil, not 
capable ot ordinary cultivation and occupation. This 
principle is equally applicable to Indian waters. 

Where a creek is only navigable for a few hours at 
most on from five to ten days in the month, the 
whole of it cannot possibly be a public waterway. 

Where the complaint is not of an obstruction to 
the channel ilsell but of something which obstructs 
free access from the channel to the land of the com- 
plainant, the latter must, in order to make good his 
complaint, prove not merely that there is a public 
waterway over some part of the channel but that the 
waterway comes right up to his land. 

The public right to use a water way would not 
imply the right to land upon or to take merchandise 
on, to or over immediately adjacent land in private 
ownership. Such a right may be established by 
custom or prescription, but the banks above the 
“ordinary” high-water mark remain private property 
unaffected by the waterway. 

The rights of riparian owners on the banks of tidal 
navigable water exist jure naturae, because the land 
has, by nature, the advantage of being washed by the 
stream, but it is essential to the existence of this 
right that the land should be in contract with the 
flow of the stream at least at the time of “ordinary’ 
high tides. AIR (Vol 18) 1931 P C 72 : 58 I A 80 : 60 
M L J 593 : 33 L W 543 : 35 C W N 472 : 1931 
M VV N 521: 33 Bom LR 897: 9 R 122: 53 C L J 472: 
131 Ind Cas 777. 


Ownership of bed — Presumption. 

. • i t e . . ■ 


In the absence of proof to the contrary the pre- 
umption is that the soil of non-navigable river vests 
n the owners on either side. Rule applied to Palar 
iver in Madras Presidency. AIR (Vol 17) 1930 Mad 
161 : 1930 M VV N 684. 

-The whole river from bank to bank is to be re- 


garded as navigable. . 

A river, which is tidal and navigable, cannot be 
livided up arbitrarily to say that the portions which 
:re too shallow to permit ot navigation or too high to 
ie covered by tides are not included in the navigable 
ind tidal river, for the bed of a aiver means evenj- 
hing that lies between the two embankments. All 

Vol 16) 1929 Mad 227 : 57 M L J 648 : 1929 M VV N 
IS : 29 M L W 744 : 116 Ind Cas 573 (DB). 

For a river to he navigable the fact that sma 

ishing craft may float over the water is not enoug ; 
mall fishing crafts are very often mere logs'ot wo 
in which fishermen sit while fishing and cann 
aid to be useful for commercial purposes, a 
V ol 14) 1927 Mad 98S: 50 Mad 961: 20 M L W 
.927 M W N 854 : 53 M L J 863 : lOo Ind Cas SM 

A river must be navigable throughout t * 1 ® Xnn) 

f it is to be regarded as a n ^ v , ig 1 a . b *® Q n 7 938 : 
A VV N 209, Diss. from. AIR (Vol 14 >1927 Mad l 

30 Mad 961 : 26 M L VV 513 : 1927 M W N 8o4 . 

Vi L J 868 : 105 Ind 864 (DB). , . 

Navigable river is one ^bj^ufeh^nW- 

hroughout the year. Ordinary boats r 

y ply in the river must be able to ply all t ey 

•ound. AIR (Vol 14) 1927 Mad 2/2: 1927 M VV N 
52 M L J 15 : 99 Ind Cas 637. 


1057 


RIPARIAN RIGHTS — 14. Tidal and navigable rivers 


1058 


.Public navigable river — Test of. 

The test for determining whether a river is a 
public navigable river or not is whether or not the 
river is navigable for boats at all seasons of the year. 
The question of size may not be without importance 
but speaking generally the presumption in the one 
case is that the bed belongs to the public or is 
public domain and in the other that the bed belongs 
to private proprietor. In the absence of any other 
evidence than that aiforded by a thak or survey map 
these natural presumptions may be sullicient to 
displace the contrary evidence of the map. A I R 

(Vol 7) 1920 Cal 639: 24 C W N 809 (DB). 

Zemindars— Public navigable river — Dry land 

appearing on bed through rescission* — Whether 
part of Zemindar’s property. . , 

Plaintiff who sued for a declaration that land 
recently the beds of these rivers but now dry by 
reason of the rivers receding .from their beds were 
included in their permanently settled estates must 
prove their allegation that at the date of the perma- 
nent settlement of their adjoining zemindari in 17J3 
they were narrow channels. AIK (Vol 7) 1920 Cal 
454 : 24 Cal W N 639 : 31 C L J 320 : 57 lnd Cas 
29 (DB). 

Ownership of river-bed — Tidal and navigable 

rivers— Presumption— Lankas in Krishna river. 

As regards the portion of a river bed where a river 
is both tidal and navigable, there is a very strong 
presumption that it belongs to the Crown, where 
however the river is not tidal, the question whether 
the bed must be presumed to belong to the Govern- 
ment or the riparian owners on either bank, will 
depend on the fact whether the river is navigable in 
the legal sense. A river in India is not navigable in 
the legal sense unless it is navigable throughout the 

yC per Burn J.— Conditions in Madras are so dissimi- 
lar from those in Great Britain that the English 
Common Law rules as to the ownership of river beds 
should not be applied here without modification and 
public rights should be recognised in the beds of 
rivers which are navigable but not tidal. The lankas 
and keelanas formed in the bed of the Krishna river 
at a place where it was navigable only for about 4 
months in the year belonged to the riparian owners 
on either bank and not to Sj®, ^cvernment. AIR 
(Vol 7) 1920 Mad 29o : 11 L W 256: 27 M L 1 147 . 
(1920) M W N 209 : 58 lnd Cas 689 (DB). 

.Title to bed of river — Riparian owners — Can 

claim up to half the bed -Navigable rivers-Test of. 

Bv the common law of this country the ri fcht to 
the soil of a non-navigable river flowing through the 
estate of different proprietors belongs to the riparian 
owners ad medium filumaquae. A boundary given as 
the road of the river is the middle of the road or 
river. Therefore permanently settled estates bounded 
by a non-navigable river include half of the bed of 
the river. The test as to whether a river is navigable 
or not, is to see if boats can pass on it at times of the 
year. AIR (Vol 6) 1919 Cal 768 : 46 Cal 390 : 22 
C W N 872 ; 46 hid Cas 305 (DB). 

15. Upper proprietor’s rights. 

Use by owner of upper holding of water for irri- 
gation — Rights of owner of lower holding. 

The proprietor of an upper tenement who claims 
the right to dam up a stream and to impound so much 
of its water as he might find convenient for irriga- 
tion, leaving only the surplus, if any, , for the _use of 
the proprietors below, can take for the purpose of 
irrigation so much water only as can be abstracted 
without materially diminishing what should be 
allowed to descend. If the amount which is allowed 
to descend is sufficient to supply the owner of a lower 
holding with as much water as he needs for his own 

13P.Y.D./D.F. 34 


purpose, it cannot be said that the amount that goes 
down is materially diminished. The owner ol the 
lower holding is not entitled to restrain the owner of 
the upper holding without any proof ol damage, 
actual or to be feared for the future. AIK (Vol 26) 1939 
Kang 4 16: 1939 Kang L K 5S1 : 185 lnd Cas 802. 

Right to maintain dam — If can enlarge dimen- 
sion ol channel. 

The acquisition by (lie upper riparian owner of a 
prescriptive right to maintain the dam will not of 
itself entitle him to all the waters intercepted by the 
dam but only to such water as he has been accustom- 
ed to take by the channel. It he is entitled to draw 
water through a channel with certain dimensions, he 
cannot enlarge the dimension of that channel. AIK 
(Vol 25) 1938 Mad ISO : 46 L W 862 : 1936 M W N 
948 (2) : 174 lnd Cas 229 (DB). 

Dam— Injunction against upper owner— Proper 

form. 1 

It cannot be laid down as a general or aosolute 
proposition that under no circumstances can an upper 
ripariau owner resort to particular methods of diver- 
sion e. g., by putting up a dam irrespective of the 
question whether such methods of diversion material- 
ly diminishes the flow of water or not. Therefore, in 
granting injunction against an upper riparian owner, 
it is not proper to make any reference in the decree 
either by way of authorisation or by way of prohibi- 
tion to the erection of a dam or other method that 
may be employed by the upper riparian owner. AIK 
(Vol 21) 1934 Mad 533 : 40 L W 373 : 67 M L J 373: 
1934 M W N 1099 : 152 lnd Cas 413. 

— Appropriation of whole water when permitted. 
For ordinary purposes such as drinking and water- 
ing cattle the upper proprietors are entitled to appro- 
priate if necessary the whole of the water of a 
natural stream; but for extraordinary purposes such 
as the irrigation of their fields, they are entitled only 
to take so much as will not reasonably diminish the 
volume of water in the river. But if a higher pro- 
prietor establishes that he has been in possession 
from time immemorial of the right to appropriate the 
whole ol the water, the law will not prevent him 
from acquiring the right. AIB (Vol 13) 1926 Pat 187: 
7 p L T 547 : 94 lnd Cas 929 (DB). 

Lower owner blocking a canal running through 

his land, and inundating land of upper owner — 
Lower owner is liable— This applies in Lower Burma 
also. AIK (Vol 12) 1925 P C 236 : 49 M L J 282 : 52 
1 A 385 : 1925 M W N 894 : 30 CWN 218: 42 C L J 
156: 3 Rang 494: 27 Bom L K 1427 : 90 lnd Cus 198. 

Upper proprietor cannot obstruct natural stream 

Lower proprietor need not be using the water at 

the time of obstruction. 

Every riparian proprietor has, subject to similar 
natural rights of upper and lower proprietors, the 
right to have water come to him in its ordinary and 
accustomed course, undiminished in flow, quantity 
and quality, unaffected in temperature, and to go 
from him without obstruction and therefore under 
no circumstances can an upper riparian proprietor 
claim to erect a dam across a natural stream, thus 
depriving the lower riparian proprietor of the use of 
water. It is not necessary under the law that the 
lower riparian proprietor should make any actual use 
of the water at the time of the suit. It is sufficient if 
he is prevented by the action of the upper proprietor 
from any possible use of the water due to the obstruc- 
tion caused by erecting a dam. AIR (Vol 12) 1925 
Nag 273 : 8 N L J 41 : 87 lnd Cas 184. 

Basis. 

Where the ownership of the channel is not claim- 
ed, a right to irrigate lands by the water coining 
from the said channel, as against an upper proprietor, 
can be claimed only by way of easement o by con- 
tract. AIR (Vol 10) 1923 Mad 141 : 44 M L J 234 : 
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16 M L \V 793 : 31 MLT 421 : 1922 M W N 839 : 
23 Cr L J 655 : 69 Ind Cas 95. 

Discontinuous percolation — Natural stream — 

What is — Right to uninterrupted flow of water is 
only in natural stream. 

The principle that a riparian owner, where a stream 
flows in a channel down from a property higher up, 
is entitled to the flow of water without interruption 
and without substantial diminution caused by the 
upper proprietor, who may for legitimate purposes 
withdraw so much only of the water as will not 
materially lessen the downward flow on to his neigh- 
bour's land applies only to a natural stream having 
a defined channel. 

A natural stream is defined as one which arises at 
its source from natural causes and flows in a natural 
channel, and water percolating discontinuously 
through or along strata cannot be described as a 
stream. AIR (Vol 8) 192L Lah 286 : 3 LLj 555 : 
64 lnd Cas 158. 

Water course — Natural stream — Riparian pro- 
prietors — Rights inter se. 

A water course which has its origin in a spring the 
water from which first falls into a pit, percolates 
underground and then flows under ground for some 
short distance in a natural and known course until it 
reappears and flows on the surfacejis a natural stream. 
An upper riparian proprietor cannot by putting a dam 
at a point in the stream where his lands abut on it, 
use the water so as to interfere with the rights of the 
lower riparian proprietors. In the absence of any 
right acquired by prescription or grant, he can as an 
ordinary riparian proprietor drive the water for the 
purposes of irrigation without violating the rights of 
and inflicting material injurv upon other riparian 
proprietors. (1904) 6 Bom L R 291 (293, 294) : 28 
Bom 344 (DB). 

RISK NOTE 

See Railways Act, 1890, S. 72. 

RIVAL DECREE-HOLDERS 
See Civil P. C., Ss. 47 and 73. 

RIVER AND RIVER BEDS 
See (1) Alluvion and Diluvion. 

(2) Bengal Alluvion and Diluvion Act, 1847 
and Regulation. 1825. 

(3) Custom (General)— Riparian Rights. 

(4) Custom (Punjab) — Alluvion and Diluvion. 

(5) Grant. 

(6) Landlord and Tenant — Re-formation. 

(7) Riparian Rights. 

RIWAJ-I-AM 

See also (1) Custom (General) and (Punjab). 

(2) Landlord and Tenant. 

1. Ancestral and acquired property. 

2. Construction. 

3. Evidentiary value of. 

4. Entry opposed to custom. 

5. Presumptions, onus and rebuttal. 

1. Ancestral and acquired property. 

-Ancestral and acquired property. 

Although in the riwaj-i-am no distinction is drawn 
between ancestral and acquired property, it is a well 
recognized rule that unless there ore clear indications 
to the contrary, such an entry in a record of custom 
refers only to the succession to ancestral property. 
AIR (Vol 13) 1926 Lah 210 : 7 Lah 124 : 27 P L R 
154 : 95 Ind Cas 337 (DB). 

.It is a safe rule to accept, unless there is a provi- 
sion to the contrary, that the rules laid down in the 
riwai-i-am refer to ancestral and not acquired pro- 
per v AIR (Vol 8) 1921 Lah 180 : 2 Lah 98 : 3 L L J 
152 -97 P L R 1921 : 60 Ind Cas 509 (DB). 

Entry regarding succession — No discrimination 
between ancestral and self-acquired property. 


The entry in riwaj-i-am about landed property and; 
succession to it without discrimination between, 
ancestral and self-acquired property, is to be taken 
to applv to ancestral property. AIR (Vol 3) 1916 Lah 
343 : 33 P R 1916:99 P W R 1910:33 Ind Cas 992. 


2. Construction. 


Construction. 

"Bap ke jaidan” means property both personal and 
ancestral of the father. Ancestral property is qua the 
son "bap ki jaidad” because he inherits through the 
father though not necessarily from him. AIR (Vol 16)' 
1929 Lah 150 : 29 P L R 472 : 112 Ind Cas 668. 

Of Amritsar district. 

Riwaj-i-am of Amritsar District applies also to 
urban house property. AIR (Vol 15) 1928 Lah 762 : 
112 Ind Cas 8. 

Entry — Nature. 

An entry in riwaj-i-am must be construed as being 
strictly limited to the case set out in the question. 
AIR (Vol 4) 1917 Lah 119 : 104 P L R 1917 : 82 P W 
R 19L7 : 101 P R 1917 : 40 lnd Cas 246 (DB). 

Succession — Interpretation ol entry. 

The answer to the question of Riwaj-i-am of settle- 
ment that no share is ever taken by the sister or her 
son, refers only to cases of succession in the presence 
of collaterals. AIR (Vol 3) 1916 Lah 186 : 79 P W R 
1916 : 85 P R 1916 : 33 Ind Cas 783 (FB). 

Gurdaspur Dt. — Chundnwnnd rule. 

The Riwaj-i-am of the Gurdaspur Dt. for the Chun- 
dawand rule, deserves no weight because no specific 
instances are cited therein to support the said rule. 

58 P R 1911 : 45 P L R 1912 : 202 P W R 1911 : 12 
Ind Cas 857. 

Karabati— Meaning — Hoshiarpur. , 

The word ‘Karabati’ does not necessarily include 
the 'yak jaddies.’ but it does include a wider circle 
than agnates up to the fourth degree as regards suc- 
cession of sister. 74 P VV R 1909 : 65 P L R 190J ' 
55 P R 1909 : 2 Ind Cas 117 (DB). 

3. Evidentiary value. 


Settlement record — Entries — Value. 


V/V 1 v/ ■ V4 « 

Where the entries in the prior settlement records 
are ambiguous and the entry in a later settlement 
record is conclusive the Court should act upon the 
latter. AIR (Vol 18) 1931 Oudh 136 : 7 O VV N 10 <9- 

Evidentiary value of — It is record of custom — 


In absence of evidence to contrary it is strong evi- 
dence of custom. 

The Riwaj-i-am, which is a public record prepared 
by a public officer, in the discharge of his duties and 
under Government rules, is clearly admissible in evi- 
dence to Prove the facts therein entered subject to 
rebuttal. Statements made in the Riwaj-i-am are not 
merely a record of an agreement between the person* 
concerned as to the rule by w'hieh they wished to 
regulate succession amongst them, but a record o 
custom. The custom recorded therein governing tn 
other branches of a family would, in the absence 
any evidence to the contrary, afford strong e yj de . 
relevant for the determination of the custom ( d ? u q ' 
ter’s right to inherit) applicable to the P ar !* cu . n . 
branch of that family. AIR (Vol 18) 1931 Oudh 
7 O W N 1120 (DB). 

— Evidentiary value. ■% u v 

A riwaj-i-am whether supported or unsuppor » 
instances, is a piece of evidence which it unr S. .nog 
is sufficient to decide the case. AIR (V ol la) 

Lah 212 : 9 Lah 110 : 103 Ind Cas 170 (DB). 


The 


riwaj-i-am of 1865 of the Amritsar District 
urate and reliable record of custom statea 


is an accurate ana rename ictwu Tooi. 100 

therein. AIR (Vol 14) 1927 Lah 241 : 8 Lah 281. 

Ind Cas 924 (DB). 
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—The evidence afforded by entries in records of 
custom prepared by responsible olficials whose duty it 
was to ascertain and record the customs entered, is 
valuable evidence of the existence ol the customs. 
AIR (Vol 14) 1927 Oudh 59S: 103 lnd Cas 23 (DB). 

Entries are admissible in evidence and are a 

strong proof of custom. 

The Riwaj-i-am is a public record prepared by a 
public officer in the discharge ol his duties and is 
clearly admissible in evidence to prove the fact there- 
in entered and the statements contained in the riwaj- 
i-am from a strong piece of evidence in support of 
the custom. All! (Vol 13) 1926 Lah 142 ’• S9 lnd Cas 
724 (DB). 


— Wajib-ul-arz. 

A wajib-ul-arz does not stand on a less firm ground 
than a riwaj-i-am. AIR (Vol 13) 1926 Oudh 101 : 12 
O L J 571 : 2 O W N 872 : 91 lnd Cas 5S3 (DB). 

Is important piece of evidence. 


Among parties generally following Customary Daw, 
it is permissible to fall back as a last resort on their 
personal law for the decision of a point on which no 
definite rule of custom applicable can be found. I he 
riwaj-i-am even when unsupported by instances is an 
important piece of evidence to which serious regard 
is to be paid. AIR (Vol 11) 1924 Lah 69S: 78 lnd Cas 

932 (DB). 

Riwaj-i-am is a strong piece of evidence in sup- 
port of custom therein declared. A I RM 10) 1J-3 
Lah 5L7 : 4 Lah 189 : 73 lnd Cas 4o2 (DB). 

The riwaj-i-am entries would have to be regard- 
ed seiiously as an important piece of evidence in the 
reversioner’s favour in the event of his preferring 
afterwards a claim to inherit before the daughter. 
AIR (Vol 10) 1923 Lah 28 : 72 lnd Cas 8/3. 


— Entries in— Value of. - 

The riwaj-i-am contains merely an expression of 
opinion which cannot be raised to the dignity of a 
custom, unless it is followed in practice for a suth- 

members of tlfe cmifmunUy? S AI S R^(Vol )l 8f l 1921^ Lah 

353 : 2 Lah L J 178 (DB). 

-Entries in — Evidentiary value of — Proof of 

CU A rlwaj-i-am is a public record and statements con- 
tained therein form strong evidence of the custom 
affirmed therein, even when they are unsupported 

by instances, provided they are not .? p , p 2? e ,m a° i 
general custom of the country. AIR (Vol 6) 1919 Lah 

36 : 133 P R 1919 : 53 lnd Cas 435. 

.Entry in— Family custom. , 

Indefinite entry in riwaj-i-am as to the question of 

custom of adoption among Hindu J a { s r' a u 

Dt. Ludhiana, has no effect. AIR (Vol 4) 1917 Lah 
231 : 29 P R 1917 : 38 lnd Cas 636. 

Entries in— Strong evidence of custom recorded. 

Entries in a riwaj-i-am are strong evidence of the 
custom recorded therein. AIR (Vol 3) 1916 P C129. 
44 Cal 749 : 44 1 A 89 : 19 Bom L R 388 : 12 P WR 
1917 ! 21 M L T 310 : 32 M L J 015 : 45 PR 1917 : 
15 A L J 525 : 21 C VV N 842 : 26 C L J 175 : 38 lnd 

Cas 354. 

The value of an entry in the riwaj-i-am depends 

upon the instances quoted in support of it. 57 PWR 
1912 : 102 P L R 1912 : 13 lnd Cas 448 (DB). 

Entries in— Evidence of custom. 

A Riwaj-i-am of 1907 represents the custom of 1906 
more accurately than one 20 or 30 years old. 72 P 
1911 : 257 P W R 1911 : 12 lnd Cas 95o (DB). 

Evidentiary value. , c 

Riwaj-i-am sppported by large number of expres- 
sion of opinions is very important. 29 P R 19H - 94 

P L R 1911 : 124 PWR 1911 : 9 lnd Cas 608 (DB). 


Entries — Value. 

Entries in Riwaj-i-am have a value of their own as 
expressing public opinion ante litem motam; such 
entries should be followed in the absence ol any evi- 
dence throwing doubt on its correction. 49 P R 1910: 
87 P W R 1910 : 37 P L R 1910 : 0 l Ad Cas 929. 

4. Entry opposed to custom. 

Special and general customs. 

Entry of special custom opposed to general cus- 
tom — Burden though comparatively light, is shitted 
on to person challening entry. AIR (Vol 16) 1929 Lah 
318 : 10 Lah 694 : 30 P L R 750 : 116 lnd Cas 903 
(DB). 

Entry — Opposed to Custom. 

Statement of special custom though unsupported 
by instances, is prima facie proof of that custom — 
Onus of rebuttal is on the party disputing the correct- 
ness of the entry. A I R (Vol 15) 1928 Lah 893 : 10 
Lah 531 : 30 PLR 640 : 113 lnd Cas 44 (DB). 

A statement in riwaj-i-am opposed to general 

custom and unsupported by instances possesses very 
little evidential value. AIR (Vol 10) 1923 Lah 401 : 
4 Lah 99 : 76 lnd Cas 921 (DB). 

Entries in— Value to be given to. 

Statements in a riwaj-i-am, when opposed to the 
general custom are of very little weight unless sup- 
ported by instances, AIR (Vol 5) 1918 Lah 228:84 PR 
1917 : 151 PWR 1917 : 3 P L 1\ 1918: 42 lnd Cas 358 
(DB). 

Evidentiary value of, to prove special custom. 

A Riwaj-i-am is insufficient to prove a special custom 
at variance with the general custom of the province, 
in the absence of instances to support it. 152 P W R 
1912 • 164 PLR 1912 : 85 P R 1912 : 14 lnd Cas 532 

(DB).’ 

Entries— Value. 

Entries in Riwaj-i-am as to custom unsupported by 
instances have no value. 84 P W R 1910 : 7 lnd Cas 
352 (DB). 

Change in custom. 

Entry in Riwaj-i-am unsupported by instances, 
does not justify a change in ordinary custom. 48 PR 
1909 : 72 PWR 1909 : 122 PLR 1909 : 2 lnd Cas 79 
(DB).* 

5. Presumptions, onus and rebuttal. 

Presumption. 

Initial presumption is in favour of correctness — 
Entry that daughters are excluded by agnates — Onus 
is on daughter to show custom entitling her to suc- 
ceed. AIR (Vol 17) 1930 Lah 761 (DB). 

The initial presumption must in every case be 

made in favour of the correctness of the entry in the 
Riwaj-i-am, even though it is unsupported by instan- 
ces. (L928) 111 lnd Cas 842 (Lah). 

Entry in, though unsupported by instances, 

casts burden of rebutting it on party challenging it. 

A general proposition, that an entry in a riwaj-i- 
am, unsupported by instances is of little evidentiary 
value ana insufficient to cast the onus of rebuttal 
upon the other side, is unwarrantable. An entry in 
the riwaj-i-am, though unsupported by instances, 
imposes the burden of proving that it was an incor- 
rect statement of custom on the party who challenges 
it AIR (Vol 14) 1927 Lah 677 : 8 Lah 527 : 28 PLR 
681 : 105 lnd Cas 204 (DB). 

An entry in a Riwaj-i-am, though unsupported by 

instances, is a strong piece of evidence, which it lies 
upon the opposite party to rebut, in favour of the 
truth of the statements of custom which it contains. 
AIR (Vol 14) 1927 Lah 340 : 101 lnd Cas 852 (DB). 
Entry as to custom is prima facie evidence un- 
less rebutted. 

An entry in a Riwai-i-am recording a special cus- 
tom is prima facie proof of that custom and the onus 
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is shifted to the other side to rebut it. 84 PR 1917 ; 
13 PR 1919 ; AIR 1922 Lah 320 ; AIR 1923 Lah 401 
and AIR 1925 Lah 35, Diss. from. AIR (Vol 14) 1927 
Lah 241 : 8 Lah 281 : 100 Ind Cas 924 (DB). 

A presumption of correctness arises in regard to 

entries in the Riwaj-i-am, and in the absence of evi- 
dence to rebut, they should be given effect to. AIR 
(Vol 14) 1927 Lah 143 : 8 Lah 144 : 29 PLR 101 : 99 
Ind Cas 692 (DB). 

Evidentiary value is great as regards custom re- 
corded therein. 

Where a statement in a Riwaj-i-am as to the exist- 
ence of a custom is supported by instances it affords 
sufficient proof of that custom unless rebutted by the 
party who denies it. An entry in a Riwaj-i-am as to 
a custom is a strong piece of evidence in support of 
that custom, and it lies on the person denying that 
custom to rebut that evidence. Where the Riwaj-i- 
am declared that the adoption of sister’s son is allow- 
ed by custom : 

Held, that the onus of proving that the adoption of 
a sister’s son was not valid lay on the plaintiffs who 
impeached its validity. AIR (Vol 11) 1924 Lah 37 : 
4 Lah 102 : 5 LLJ 253 : 74 Ind Cas 5S9 (DB). 

Entries in — Value of. 

The riwaj-i-am carries with it a certain presump- 
tion of correctness but the presumption is rebuttable; 
when positive instances are given, the riwaj-i-am 
cannot be regarded as overriding them. AIR (Vol 7) 
1920 Lah 9 : 10 P L R 1920 : 18 P W R 1920 : 54 Ind 
Cas 419 (DB). 

Entries — Value of — Custom. 

An entry in a riwaj-i-am even though unsupported 
by instances constitutes a strong piece of evidence in 
support of an alleged custom and it lies upon the 
party impugning it to rebut the value of this evidence. 
AIR (Vol 5) 1918 Lah 299 : 109 P W R 1918 : 94 P R 
1918 : 45 Ind Cas 966 (DB). 

ROAD 

See (1) Easements Act, Ss. 14 and 28. 

(2) Grant. 

(3) Highway. 

(4) Motor Vehicles Act, S. 4. 

(5) Penal Code, S. 304-A. 

(6) Specific Relief Act, Ss. 54 and 55. 

ROAD CESS 

See (1) Bengal Cess Act (9 of 1880). 

(2) Road Cess Act (9 of 1880). 

ROAD CESS ACT (BENGAL ACT 9 of 1880) 

See also Bengal Cess Act (9 of 1880) 

S. 14. 

Ss. 14, 94 and 95 — Scope of S. 94 — Undervalua- 
tion — Effect. 

Section 94 of the Act aims at securing that the per- 
son submitting a return should not undervalue his 
property for Road Cess and Public Works Cess. 
Therefore, a person who does not undervalue his pro- 
perty commits no offence. (1909) 13 C W N 191 : 5 
MLT 93 ; 11 Cr L J 11 : 4 Ind Cas 578 (DB). 

ROAD CESS RETURNS 

See (1) Bengal Cess Act (1880) and Road Cess Act 
(1880). 

(2) Evidence Act, S. 35. 

ROBAKARIES 
See Evidence Act, S. 35. 

ROBBERY 

See Penal Code, Ss. 390 and 398. 

rohilkhand and kumaon railway bye- 
laws 

- — -Cl. 26. 

Cl. 26— Validity. 

If the bye-laws of Railway Company render it un- 
necessary to make the demand by the Company from 


the owner of goods, they are ultra vires. The bye- 
laws do not constitute a demand. (1910) 7 A L J 606 : 
6 Ind Cas 333 (DB). 

RULE AGAINST PERPETUITY 

See (1) Succession Act, Ss. 114 and 383. 

(2) T. P. Act, S. 14. 

RULES OF PRACTICE 
See (1) Crown Side Rules. 

(2) Judicial Committee Rules. 

(3) Respective High Court Rules. 

RULING CHIEF 

See (1) Civil P. C., 1908, O. 30, R. 10. 

(2) Indian States (Protection against Disaffec- 
tion) Act, 1922. 

(3) Specific Relief Act, S. 27. 

RUNNING ACCOUNT 
See (1) Accounts. 

(2) Limitation Act, Art. 62. 

RYOT 

See (1) Landlord and Tenant. 

(2) Local Tenancy Acts. 

(3) Madras Estates Land Act. 

RYOTI LAND OR VILLAGE 
See (l) Bengal Tenancy Act. . 

(2) Land Tenures. 

(3) Madras Estates Land Act. 

RYOTVVARI TENURE 
See (l) Land Tenures. 

(2) Madras Estates Land Act. 

SAIRAT 

See Words and Phrases. 

SAJJADANASHIN 

See Muhammadan Law — Wakf. 

SALARY 
Attachment. 

See Civil P. C., S. 60 and O. 21, R. 48. 

SALE 

See (1) Contract Act, S. 55 and Ss. 75 to 123. 

(2) Sale of Goods Act. 

(3) T. P. Act, Ss. 54, 55. 

SALE BY GUARDIAN 
See (l) Civil P. C., O. 32. 

(2) Guardians and Wards Act. 

SALE CERTIFICATE 
See C. P. Code, O. 21, R. 94. 

SALE— CONSTRUCTION 
See Deed — Construction. 

SALE IN EXECUTION 
See C. P. Code, S. 47, O. 21, Rr. 66—90. 

SALE IN INVITUM 
See (1) Civil P. C-, O. 21, Rr. 64 to 96. 

(2) T. P. Act, S. 5. 

SALE OF GOODS 

See (1) Contract Act, Ss. 55 and 75 to 123. 

(2) Sale of Goods Act. 

SALE OF IMMOVABLE PROPERTY 
See T. P. Act, Ss. 54 and 55. 

SALE— PRE-EMPTION 

See (1) Agra Pre-emption Act- 

(2) Custom (General). 

(3) Custom (Punjab). 

(4) Pre-emption. 

SALE-REVENUE 

See (1) Local Land Revenue Acts. 

(2) Local Tenancy Acts. 

SALE— VENDOR AND PURCHASER 
See (l) T. P. Act, Ss. 54 and 5o. 

(2) Sale of Goods Act. 

(3) Vendor and Purchaser, 
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SALE OF GOODS ACT (III of 1930) 

See also, (1) Contract Act, Ss. 76 to 123. 


S. 1. 


(2) Vendor and Purchaser. 


S. 1— Act, whether applies to electricity. 

It is doubtful whether the Sale of Goods Act is 
applicable to such things as gas, water and electricity. 

A I R (Vol 23) 1936 Cal 753 : 41 C W N 225 : 38 Cr 
L J 545 : 168 Ind Cas 657 (DB). 

S. 1 — Applicability to movables — Effect on 

General Clauses Act. 

Sale of Goods Act does not apply to the case under 
Cl. 10, Letters Patent (Rang.) because the suit relates 
to immovable property. , 

The provisions of a Special Act such as the Sale ot 
Goods Act cannot, except in the branch of the law to 
which it specially applies, overrule a statute of the 
nature of the General Clauses Act. AIR (Vol IS) 1J31 
Rang 109 : 9 R 13 : 134 Ind Cas 511. 

2. 

-S. 2 (4)— Railway receipt— Endorsement— Locus 


standi of endorsee to maintain suit. 

A railway receipt being a mercantile document ot 
title an endorsee of the receipt has interest in the 
goods covered by the receipt and has a right to 
maintain an action for damages in respect of the 
goods. A I R (Vol 36) 1949 E P 190 : oO P L R 290 

(DB). ' 

S. 2 (4) Document of title — Test — T. P. Act, 

Ss. 130 and 137. f ., 

Defendant No. 1 entered into a contract for the 
delivery of certain goods with defendant Nc ?.~, which 
was evidenced by a souda chithi. Defendant No. 2 
sold the rights under the above contract to the plain- 
tiff and authorised him to take delivery of the goods 
from defendant No. 1. An endorsement to that effect 
was made by defendant No. 2 on the chithi. F ain- 
tiff brought a suit as defendant No. 1 failed to de,1 ™r 
the goods. It was contended for the defendant 
that the endorsement on the chithi amounted to an 
assignment under S. 130 of the T. P. .■ Ac ^ ai ?^ 
document not being in proper form was 
in evidence. It was contended in reply by the plain- 
tiff that the document was a document ot title to 
goods within S. 2 (4) of the Sale of G ° od £ A £* a ™! 
hence the provisions of the T. P- Act and J be ;J* a ™ p 
Act did not apply. Overruling the plaintiff s conten- 

tion, , , 

Held, that a document is a document ot title to 
goods if it is such as is used in the ordinary course 
of business as proof of the possession or control of 
goods, or authorising or purporting to authorise, 
either by endorsement or delivery, the possessor o 
the document to transfer or receive the goods there- 
by represented. A document of title to l^ds mdw- 

arily represents the goods and is ca P abl ^° f bc 
transferred. As it was not proved that the souda 
chithi was used in the manner indicated as the 
indicia of document of title to goods a " d that a 
endorsement of that document was sufficient to trans 
fer the rights in the goods, and as the document ms 
not a delivery order, the suit of the plaintiff must 
fail. AIR (Vol 36) 1949 Nag 186: ILR (1948) Nag 843: 

1948 N L J 432. , , 

Ss. 2 (4) and 25 (2)— Railway receipt-Endorse- 

ment — Effect of— Seller consigning goods and taking 
receipt in own name as consignee — Successive en- 
dorsements — Last endorsement in favour of con- 
signee— Effect of — Right to sue for loss of goods in 

tr Though ™radw°ay receipt is a document of title to 
goods mere endorsement of the receipt by itself is 
not enough to constitute the endorsee either a bona 
fide pledger for value or a bona fide transferee for 
value of t^e goods represented by the railway receipt. 


Without anything more, it only constitutes the en- 
dorsee the agent of the consignee lor the purposes of 
taking delivery of the goods represented by the rail- 
way receipt from the railway company. Successive 
endorsements on the face of the receipt would, there- 
fore, have no other effect than that of constituting 
the successive endorsees the agents of the consignee 
for the purpose of taking delivery of the goods re- 
presented thereby from the railway company. A 
re-endorsement in favour of the consignee by the 
last endorsee would only have the effect of re-invest- 
ing in the consignee who endorsed the railway re- 
ceipt in the first instance the right to take delivery 
of the goods. The consignee would in such a case 
have re-invested in him the original right which he 
had to take delivery of the goods from the railway 
company. This result could also be achieved by a 
cancellation of the previous endorsements including 
the one made by the consignee himself in the first 
instance. The endorsement has not, without any- 
thing more, the effect of passing the property or title 
in goods to the endorsee, nor does he thereby become 
the person entitled to receive delivery of the goo cl is 
from the railway company in his own right. When 
the consignor (seller) takes the right in his own name 
as consignee (self) the goods are deliverable to his 
order and the seller must prima facie be deemed to 
have reserved the right of disposal of the goods, 
under S. 25 (2) of the Sale of Goods Act. In cases the 
goods are lost or destroyed in transit, the seller alone 
and not the buyer is the person.entitled to sue the 
railway company for compensation f° r , foss ot 

goods. AIR (Vol 34) 1947 Bom 169: 231 Ind Cas 367: 
48 Bom L II 698. 

S. 2 (4) — Delivery chit, whether document of 

Ut A part from any established trade custom, a deli- 
very chit or a delivery order is nothing more than a 
token of authority to receive possession/ of the goods 
which it covers. A delivery chit which is part and 
parcel of a contract on Sukkur Pass Godown delivery 
terms and which is received without payment and 
which cannot be effectively used for obtaining deli- 
very without payment of 90 per cent, ot the price 
of goods is not a document of title within the mean- 
ing of S- 2 (4). A I R (Vol 28) 1941 Sind 78 : I L R 
(1941) Kar 89 : 195 Ind Cas 137 (DB). 

S. 2 (4)— Railway receipt— Document of title. 


A Railway receipt is now included in the definition 
of documents of title to goods in S. 2 (4). AIR (Vol 
21) 1934 P C 246 : 11 O W N 1511 : 41 L W 1 : 68 
M L J 26 : 39 C VV N 209 : 1935 M W N 27 : 37 Bom 
L R 130 : 60 C L J 528 : 37 P L R 185 : 58 M 181 : 
4 A W R 1306 : 61 1 A 416 : 1 B R 145 : lo2 Ind Cas 

730. 

S. 2 (9) — Broker in jewellery, whether mercan- 
tile agent. . . , 

A broker in jewellery who is given jewelleries by 

their owners lor sale is a mercantile agent. The fact 
that the jewelleries were given to the broker because ot 
her false representation is immaterial. The broker can 
make a valid pledge if the pawnee acts in good faith 
and had not, at the time of the pledge, notice that 
the pawnor had no authority to pledge. AIR (Vol 21) 
1934 Rang 198 : 35 Cr L J 1375 : 151 Ind Cas 413. 

S. 2 (14)— Specified goods and ascertained goods 

— Distinction between. . , 

Specified goods are not the same as ascertained 
goods. Specified goods as the definition says mean 
goods identified and agreed upon at the time a con- 
tract of sale is made. They may be goods in existence 
and may even be future goods if they get specified 
by some other circumstances. The phrase ‘ ascer- 
tained goods” has not been defined and to understand 
it, it is helpful to think in terms of “unascertained 
goods”. If the identity of the contract goods is not 
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established by appropriating them towards the con- 
tract, the contract remains in respect of unascertained 
goods. In a majority of cases unascertained goods are 
defined only by description. If a contract of sale 
clearly shows that the subject-matter of the contract 
is the existing stocks in certain warehouses in a cer- 
tain place, the sale is in irespect of specific goods to 
be found there. A I R (Vol 36) 1949 Nag 178 : 1947 
N L J 429 : ILR (L948) Nag 543 (DB). 

— — S. 2 (14) — ‘Specific goods,’ meaning of. 

‘Specific goods’ in S. 2 (14) is not identical with ‘as- 
certained goods’ ; it does not mean goods which have 
been examined by the buyer. AIR (Vol 24) 1937 Cal 
140 : 63 C 736 : 169 Ind Cus 128. 

S. 4. 

S. 4 — Shares — Concluded contract of sale — 

Effect — Passing of title — Absence of or effect of 
previous negotiations or agreement — Relevancy of. 

Where a concluded contract of sale of shares is 
evidenced by the documents, and it is not a sham 
transaction, it must pass title in the shares to the 
vendee, no matter what negotiations precede the 
sale, and no matter whether the sale was made to 
give effect to a part of the agreement between the 
parties or was agreed upon independently of it. 
The fact that the whole of the arrangement between 
the parties has not been carried through or that it 
cannot be satisfactorily proved does not lead to the 
result that what actually took place cannot be given 
effect to. A I R (Vol'37) 1950 F C 21 : 1949 F C R 
441 : 51 Bom L R 906 : 1949 F L J 374. 

S. 4 — Contract — Hire purchase — Essentials. 

An essential feature of a contract for hire-purchase 
is the option given to the prospective purchaser to 
terminate the contract and return the chattel- AIR 
(Vol 31) 1944 Mad 526 : 1944-2 M L J 74 : 57 L W 
448 : 1944 M VV N 595 : I L R (1945) Mad 269 (D B). 

S. 4 — Distinction between agreement and decree 

declaring agreements. 

Consent decree declaring agreement of parties to 
sale and agreement of parties themselves to sale — 
Distinction pointed out. AIR (Vol 29) 1942 Sind 37 : 
I L R (1941) Kar 495 : 199 Ind Cas 438 (D B). 

S. 4 — Contract of sale — Promise to pay pur- 
chase price in instalments — Whether amounts to 
payment of money. 

In a contract of sale, the promise to pay purchase 
price in instalments is an undertaking which amounts 
to the payment of money. A debt is constituted 
whether the price be lor real or personal property, 
and whether it be due in one sum or in instalments. 
A I R (Vol 28) 1941 PC 101 : 8 B R 118 : 1941 A W R 
63 : 196 Ind Cas 823. 

• S. 4 — Hire purchase — Rights and obligations 

of parties — Right to recover rent. 

In hire-purchase cases, the rights and obligations 
of the parties depend primarily on the conditions of 
the particular contract between them. The general 
rule is that in a hire-purchase agreement, the right 
of the owner to recover rent is not lost by the exer- 
cise of the right to retake possession, even in the 
absence of an express stipulation to that effect. AIR 
(Vol 26) 1939 Lah 324 : 41 P L R 365 : 184 Ind Cas 
100. 

S. 4 — Conveyance and contract of sale — Dis- 
tinction. 

There is a distinction between a conveyance and a 
contract of sale of minor’s property. When the minor’s 
property is already alienated, the Court is required 
only to find whether the alienation is binding on the 
minor or not. In such a case, no consideration of 
equity arises. The relief of specific performance is a 
relief in equity and the question which the Court is 
faced with is whether it should compel the minor to 
perform the onerous act of alienating his property in 


consequence of the contractual obligation incurred by 
his guardian. A I R (Vol 26) 1939 Nag 265 : 1939 
N L J 324 : I L R (1940) Nag 55 : 185 Ind Cas 156. 

S. 4 — Contract to make and deliver set of false 

teeth is contract for sale of goods. 

Where a contract is for a chattel to be made and 
delivered, it is clearly a contract for the sale of goods. 
A contract to make and deliver a set of false teeth is, 
therefore, contract for the sale of goods and the prin- 
ciples of the Sale of Goods Act apply to such a con- 
tract. A I R (Vol 26; 1939 Nag 19 : 1939 N L J 118. 


S. 4 — Hire-purchase agreement — Nature of — 

Important point is !to ascertain precise time when 
property in subject-matter passes to hirer — Con- 
struction. 


Hire-purchase agreement is ordinarily so complex 
thatjit may be described as a compound of agreement 
of hiring and agreement to sell tinged with an agree- 
ment of hypothecation. The main point in regard to 
the hire-purchase agreement is to ascertain the pre- 
cise time when the property in the subject-matter of 
the agreement passes to the hirer, for on that point 
turns the nature ol the rights and obligations of the 
parties which have to be ascertained for the purpose 
of giving appropriate relief. The question whether or 
not the agreement transfers by its own force the 
ownership from one party to the other is one of great 
moment for the purpose of determining the nature 
and extent of the remedy that is available to the 
aggrieved party. If it is found that the agreement is 
a contract of sale with the condition of retarded pay- 
ment of the price by instalments, the property in the 
chattel would pass to the ostensible hirer. If, on the 
other hand, the agreement is one of hiring albeit 
coupled with an option to Purchase, the property will 
not pass to the hirer as he will be treated only as a 
bailee until he exercises his option after having ful- 
filled the required conditions. In the former case, the 
owner who has parted with his ownership is entitled 
to sue the purchaser for the balance of the price as a 
debt owed to him. In the latter case, he may seize 
the chattel or sue for recovering the arrears of hire 
money or for damages as a consequence of the breach 
of the contract. 


To construe a hire-purchase agreement one must 

look into the language used by the parties to it for 
indications of the various stages in the development 
of the contract in relation to the rights and obliga- 
tions that the parties contemplated to create, alter 
or extinguish. Every part of the agreement must, 
therefore, be explored to seek out the clue to the real 
intention of the parties as to the time of the transition 
of the property in the subject-matter of the 
merit. If the agreement embodies a stipulation which 
entitles the hirer to terminate the contract at any 
time he pleases, that stipulation will qualify the 
contract as a whole and would also serve to shed light 
on the intention of the parties as to the time of the 
transfer of ownership from one party to the other. 
A I R (Vol 25) 1933 Nag 18 : I L R (1940) Nag 208 : 
175 Ind Cas 337. 

S. 4— In C. I. F. contracts, the property in goods 

does not pass to the buyer on the mere acceptance 
the draft but passes only on the payment of the ora 
A I R (Vol 24) 1937 Lah 566 : 174 Ind Cas 94o. 

S. 4 — Transaction in substance one rh^r 

Existence of various other covenants — wne 

changes the character. , ^ ^ .u_ 

The mere fact that in the contract between i th 

parties there might be various covenants or the 
tence of another provision giving the seller » t 
ghts as consideration for his having brought . 


176 Ind Cas 444. 
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S. 4 — Hire-purchase agreement, what is. 

Hire-purchase — Lender paying dealei on behali ot 
ibuyer to complete purchase ol motor car — Property in 
car passes to buyer — Lender obtaining promissory 
note and hire-purchase agreement from buyer : 

Held, transaction was collateral security and not 
hire-purchase. A 1 R (Vol 22) 1935 Lah 861 : o< 1 Lb 
293 : 160 lud Cas 503 (D B). 

S. 4 — Contract for sale — Price not mentioned 

— Whether concluded contract. 

In the absence of evidence ol price of the article, 

there cannot be a concluded contract as the most 
essential condition in contract for sale of goods is the 

price. A 1 R (Vol 21) 1934 All 203 : 1934 A L J 43 : 

§ A W R 161 : 147 lnd Cas 9S2. 

S. 4 — Hire-purchase agreement — Condition to 

return article with hire due — Agreement, whether 

** Where under an agreement of hire-purchase, the 

purchaser is given the option to terminate the con- 
tract of hire at any time by returning the article h red 
and paying the hire due up to date of such return. 

the transaction cannot be regarded as an out and out 

sale. A 1 R (Vol 21) 1934 Oudh 133 : 11 O W N 4o4 . 
148 lnd Cas 793 (D B). 

S 4 Hire or purchase — Test. . 

The defendant took certain articles on hue from 

the plaintiff under an agreement which provided that 
if he Daid ten months’ hire, he shall become the pur 
chaser of the articles and that if he failed to pay hire 

ami ’’terminate jg 

- srss? = 

Held that the agreement was one of purchase and 
not hire-purchase and on default, the plaintiff was 
entitled only to that part of the purchase price which 

*$£*&£&* -rk of an agreement which is 
"Mrer'^shouia ^ the 

“eP All 781:141 l’nd Cas 615 

t£s ee Z “eU^ertobelSd^ on’th. language of 
at Rs. 150. The agreement Provided ( ) that t ^ ^ 

SSfiSsCxspsaS s ;s s 

“Six »i war ar » flrtfs 

159. 

c ^^Conditional sale-Hire, agreement for. 

^^ l r oV^e^machlne g by^payment >e in >r cash'oi P the 


price mentioned in the agreement provided the pay- 
ments ot hire are regularly and duly made is an 
agreement lor hire; and it does not become one tor 
purchase until the specified conditions are inllil led. 
(1904) 6 Bom L R 871 (873, 874) (OB). 

Ss. 5 (2) and 2 (7)— Interest of partner in partner- 
ship— Oral sale — Validity. , . 

The interest of a partner in partnership being 
movable property and not being an actionable claim, 
comes within thedelinitiou ot “goods given in 5. - 
(7) of the Sale of Goods Act. Accordingly under S. 5 
(2) of the Act, a sale of such interest may be made in 
writing or by word of mouth, or partly »«i writing 
and partly by word of mouth or may be implied from 

the conduct of the parties. A 1 R (\o\ 3. ) Nag 
Nag 89 : l L R (1930) Nag 3 oj : 19o0 N L J lo7. 

S. 9. 

S. 9— Reasonable price, what is. 

Held, that if there be no daily buying rate lor that 
day the purchaser must purchase his paddy at a 
reasonable rate which must be lixed in accordance 
with the market price ot that day. AIR (\ ol -3) 1030 
Rang 419 : 165 bid Cas SOS t.DB). 

s - 1L c , 

See also, Contract Act, S. 5o. 

S. 11 — Mercantile transaction, what is. 

Where both parties are engaged in business and 
articles are purchased by one party from the other 
party for business purposes, the transaction falls 

with in the term “mercantile transaction It is not 

necessary that the ; purchase should be for < the Purpose 
of selling the goods to another. A I R (Vol -7)194 0 
Oudh 443 : 1940 OWN 901 : 1940 A W R 3-Jo . 16 
Luck 357 : 190 lnd Cas 554. 

c’ 12* Relief of specific performance is dis- 

cretionary - Contract of sale of shares limited in 
number— Specific performance will be granted. 

Specific performance is undoubtedly a discretionary 
remedy. When shares of a company are | limited in 
number and arc not ordinarily available in the 
market it is quite proper to grant a decree for 
specific performance of a contract for the sale of such 
snares. AIR (Vol 36) 1949 F C -11. 

S 13 

S*c 13 15 and 16— Sale of motor car by descrip- 
tion— Latent defects — Breach of implied condition 

of merchantability— Remedy of buyer. 

In the case of a sale of a motor car by description 
by a seller who deals in cars of that description, 
there is under the Second Exception of S. 16 ot the 
Sale of Goods Act an implied condition m the eon- 
tract of sale that the car sold is of merchantable 
Quality. When in such a case a latent defect which 
i* s not expected in a car of that description of average 
quality is discovered subsequently, there is not only 
a breach of the implied condition of merchantability 
under the Second Exception of S. 16, but also of the 
implied condition of conformity with description 
under S. 15, and in either case the buyer can under 
S. 13 of the Act treat such a breach as a breach ot 
warranty and claim damages, without repudiating 
the contract of sale. S. 13 of the Act is not limited 
to a breach of an express condition but extends also 
to a breach of an implied condition. I L R (1946) Cal 

225 : 50 C W N 213 (2). 

S. 13 (2)— ‘Bargain and sale’, what is. 

The plaintiff and defendant had business in shellac. 
Plaintiff contracted with defendant to sell lour lots 
of shellac ,of 124 bags, 157 bags, 22 bags and 254 
bags. Through a broker authorized by plaintiff, the 
sale was concluded in respect of 124 bags on April 
30, 1934 and the bags were delivered and paid tor. 
On May 7, 1934, the contract was concluded in re- 
spect of the 157 bags. On analysing samples from the 
four lots, defendant.found that the impurities in them 
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showed a wide range. In respect of the 157 bags, 
delivery was made on May 13 and weigh ment on 
16th. On the 20th, defendant found on analysis that 
there were different percentages of impurities. He 
refused to take further delivery : 

Held, that the transaction was clearly not one of 
“bargain and sale," but one giving rise to a claim on 
account of ‘‘goods sold and delivered." AIR (Vol 24) 
1937 Cal 140 : 63 Cal 736 : 169 Ind Cas 128. 

Ss. 13 (2), 17— Sale by sample — Incidents. 

Provided a specimen has been in existence on the 
basis of which an offer was made and the offer was 
accepted notwithstanding the disappearance of that 
specimen, the sale would remain a sale by sample. In 
great many modern transactions, the seller will offer 
a sample of certain goods which cannot be judged or 
compared with the bulk by mere physical examina- 
tion. What, therefore, is done is that the sample or 
portion of it is examined and the analysis obtained. 
The quality is in the analysis. That must happen, 
and it that sale is, in fact, made in relation to the 
specimen supplied, notwithstanding that the sample 
is transformed into a certain formula, the sale would 
retain its original nature. In each case what is to be 
determined is what in this particular transaction or in 
that particular trade is the way in which business is 
done. \\ hen the offer is made on the basis of a speci- 
men and accepted, the sale is made upon that speci- 
men notwithstanding that the specimen is turned 
into a formula. A I R (Vol 24) 1937 Cal 140 : 63 Cal 
736 : 169 Ind Cas 128. 

S. 15. 

S. 15— Contract Act (1872), S. 43— Joint liability 

— May be enforced against only some of promisors — 
Promisees asking for specific performance in terms 
of S. 15, Specific Relief Act — There is no prejudice 
to promisors. 

Unlike English law the Indian law, makes all joint 
liability, joint and several, in the absence of any 
agreement to the contrary. It is, therefore, open to 
the promisees to sue any one or some of the joint 
promisors and it is no defence to such a suit that all 
the promisors must have been made parties. More- 
over, when the plaintiffs pray ultimately for specific 
performance of a part of the contract in the manner 
contemplated by S. 15, Specific Relief Act and 
express their readiness to pay the entire considera- 
tion for the part, the defendants cannot be said to be 
prejudiced in any way. AIR (Vol 36) 1949 F C 211. 

S. 15 — Railway — Tenders for sale of “mild 

steel” invited— Plaintiff’s tender accepted — Doubt 
as to quality — Railway Company referring to con- 
ditions of tender and sale which stated that descrip- 
tion of goods was believed to be correct— Stipulation 
that no misdescription would invalidate sale — Plain- 
tiff taking delivery of goods which were found to be 
“wrought iron" — Effect. 

The defendant Railway Company invited tenders 
for certain goods which they wanted to dispose of. 
These goods included “mild steel special-wheels, 
etc." The plaintiffs sent a tender for these goods. 
When it was accepted, they felt some doubt as to 
whether the goods were really of ‘mild steel’ and, 
therefore, wrote to the Railway Company saying 
that they were willing to purchase the goods only if 
they were of mild steel. The company, in its reply, 
referred to cl. 6 of the conditions of tender and sale, 
which was to the effect that “the quantities and 
descriptions of the materials to be purchased and 
removed as shown in the schedule are believed to be 
correct and appropriate." It was also stipulated in 
the second sub-clause that “the tender and sale shall 
not be invalidated and no compensation for shortage, 
excess, fault or misdescription of the whole or any 
portion of the lots or items shall be admissible 
because of any divergence from the particulars enter- 


ed in the schedule." The plaintiffs had the option of 
inspecting the goods before taking delivery but they 
did not do so. The goods were sent to the plaintiffs* 
place as desired by them. On delivery, the plaintiffs 
discovered that the goods were of wrought iron and 
not of steel. They, therefore, rejected them and 
instituted the suit for recovery of the sale price : 

Held, that ‘mild steel’ and ‘wrought iron’ being 
similar, there was mere misdescription. Although 
the company intimated that they believed the goods 
to be of mild steel, they did not wish to give any 
guarantee. (1941) 192 Ind Cas 175 (Lab). 

S. 16 

S. 16— Goods sold under trade name — Warranty 

as to general merchantability. 

Whether a sale was of goods under a patent or 
trade name oi of goods by description, is a question 
of fact. Even if the sale be under a patent or trade 
name so as to bring the case within the proviso and 
to exclude the application of the first exception o« 
S. 16 of the Sale of Goods Act, it is not certain that 
it cannot fall within the second exception which 
insists on the goods being merchantable. There may 
not be any warranty that goods sold under a trade 
name will be tit for any particular purpose, but there 
may still be a warranty as to general merchantability* 

(1948) 52 C W N 45. 

S. 16 — Sale of goods by description — Stipulation 

that goods shall be of fair average quality and shall 
be passed by buyer as such — Goods examined and 
passed by buyer— Subsequent discovery of defect— 
Buyer’s right to sue for damages. 


A contract for sale of skins contained a stipulation 
that the skins shall be of fair average quality of des- 
cription and be passed by the buyers as such. The 
goods were passed by the buyers but subsequently it 
was discovered that they were defective. In a suit by 
the seller for the price, the buyers claimed damages 
on the ground that the skins supplied did not fulfil 
the description of the contract : 

Held, that the addition of the provision as to 
inspection by the buyers did not reduce the impor- 
tance of the independent undertaking as to the quality 
and the buyers were not precluded from claiming 
damages by having inspected and accepted the 
goods. 

An express condition that the goods shall be of fair 
average quality is inconsistent with the condition 
arising by implication that although the goods are 
warranted merchantable, discoverable defects are 
excluded. Such an express condition gives the pur- 
chaser a higher right than he would possess under a 
contract where the term would be merely implied 
in law. 

Where the buyer elects or is compelled to treat any 
breach of a condition as a breach of warranty, though 
he is not entitled to reject the goods, he has a right 
to sue the seller for damages. AIR (Vol 24) 1937 
Mad 40 : 1936 MWN 970 : 44 L W 676 : ILR (1937' 
Mad 479 : 1937-2 M L J 131 : 166 Ind Cas 313 (DBh 

S. 16— “Merchantable,’ meaning of — Latent an 

patent defect. , . 

The word ‘merchantable’ in S. 16 (2) does no 
mean merely marketable or saleable but it is a re *‘?" 
tive term the test being ‘are the goods merchantah 
or not under the particular description m tn 

contract.’ , .. ... 

The proviso to S. 16 (2) protects the seller on y 

from such defects as are apparent on r {' aso / 1 r 
examination and, therefore, the fact that the ouy 
had examined the goods does not extinguis 
liability of the seller for defects which are not paten 

or discoverable on examination. AIR t vol -4) 

Mad 40 : 1936 MWN 970 : 44 L W 676 : 

Mad 479 : 1937-2 M L J J31 : 166 Ind Cas 313 ipai 
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The first exception to S. 14, English Sale of Goods 
Act (equivalent to Sale of Goods Act) it its terms are 
satisfied, entitles the buyer to the benefit of an im- 
plied condition that the goods are reasonably fit for 
the purpose tor which the goods are supplied but 
only if that purpose is made known to the seller ‘so 
as to show tnat the buyer relies on the seller's skill 
or judgment.” The reliance must be brought home 
to the mind of the seller, expressly or by implication. 
The reliance will seldom be express; it will usually 
arise by implication from the circumstances, thus to 
take a case like that in question of a purchase from 
a retailer, the reliance will be, in general, inferred 
from the fact that a buyer goes to the shop in the 

confidence that the tradesman has selected his stock 
with skill and judgment; the retailer need know 
nothing about the process of manufacturer; it is 
immaterial whether he be manufacturer or not, the 
main inducement to deal with a good retail shop is 
the expectation that the tradesman will have bought, 
the right goods of a good make ; the goods sold must 
be goods of a description which it is in the course of 
the seller’s business to supply ; there is no need to 
specify in terms the particular purpose for which the 
buyer requires the goods which is nonetheless the 
particular purpose within the meaning of the section 
because it is the only purpose for which anyone 
would ordinarily want the goods. The proviso does 
not apply to a case like the sale of a specified article 
the name of which is rather a patent or trade name 
within the meaning of the proviso to exception U). 

Whatever else ‘merchantable’ may mean, it does 
mean that the article sold, if only meant lor one 
particular use in ordinary course, is fit for that use : 
merchantable does not mean that the thing is sale- 
able in the market simply because it looks all right; 
it is not merchantable in that event if it has delects 
unfitting it for its only proper use but not apparent 
on ordinary examination. The statute requires the 
goods to be merchantable in the state in which they 
were sold and delivered; in this connection a delect 
which could easily be cured is as serious as a delect 
that would not yield to treatment. The proviso to 
exception (ii) does not apply where, no examination 
that the buyer could or would normally have mad ® 
would have revealed the defect. In effect the implied 
condition of being fit for the particular purpose tor 
which they are required and the implied condition 
of being merchantable produce in cases of this type 
the same result. There is a sale by description even 
though the buyer is buying something displayed 
before him on the counter", a thing is sold by descrip- 
tion, though it is specific, so long as it is sold not 
merely as the specific thing but as a thing corres- 
ponding to a description. 

The retailers are liable in contract, and so far as 

they are concerned, no question of negligence is 
relevant to the liability in contract. But as regards 
the manufacturers there is no privity of contract 
between the ultimate purchaser and them. I lie 
liability, if any, between them is in tort and the gist 
of the cause of action is negligence. The plaintilt is 
not required, to lay his finger on the exact person in 
all the chain who was responsible or to specify what 
he did wrong. Negligence is found as a matter ot 
inference from the existence of the defects taken in 
connection with all the known circumstances. But 
the mere sequence of cause and effect is not enough 
in law to constitute a cause of action in negligence, 
which is a complex concept involving a duty as 


between the parties to take care, as well as a breach 
of that duty and resulting damage. 

A manulacturer of products, which he sills in such 
a form as to show that he intends them to reach the 
ultimate consumer in the form in which they lilt 
him with no reasonable possibility of intermediate 
examination, and with the knowledge that the 
absence of reasonable care in the preparation or 
putting up of the products will result in an injury to 
the consumer’s lile or property, owes a duty to the 
consumer to take that reasonable care. 

All that is necessary as a step to establish the tort 
of actionable negligence is to define the precise ie- 
lationship from which the duty to take care is to be 
deduced. It is, however, essential in English law 
that the duty should lie established, the mere tact 
that a man is injured by another’s act gives in i tselr 
no cause of action ; if the act is deliberate, twe p.u ty 
injured will have no claim in law even though the 
injurv is intentional, so long the other party is 
merely exercising a legal right ; if the act involves 
lack of due care, again no ease of actional) e negli- 
gence will arise unless the duty to be careiul exists. 

The principle of Donoghve’s case [(1932) A C 562] 
can only be applied where the defect is hidden and 
unknown to the consumer, otherwise the directness 
of cause and effect is absent; the man who consumes 
or uses a thing which he knows to be noxious cannot 
complain in respect of whatever mischiel foUoxys 
because it follows from his own conscious volition in 
choosing to incur the risk or certainty of mischance. 

AIR (Vol 23) 1936 P C 34 : 1935 O W N 132. - 43 
L W 132 : 1936 A L J 120 : 70 M L J 51o : 1936 
A W’R 255 : 159 Ind Cas 667 (2). 

S. 16 — S. 114, Contract Act (Before 1930)— 

Mercantile contracts— Warranty. 

Government invited forward purchasers by pro- 
clamation that the purchaser would get the wood by 
volume measurement, and the proclamation provided, 
for the removal of wood in a certain time, and that 
the Government was not liable for the shrinkage. 

Held, that the Government was not liable for the 
shrinkage, as there was no warranty as to the weight 
but the warranty was only as to the Quality. U 1 9 
8 M L T 181 : (1910) M W N 485 : 7 Had Cas 220> 

(DB). 

s. 16 (1)— Implied warranty of fitness — Essen- 
tials— “Particular purpose,” explained. 

Per Ameer Ali, J.— With regard to implied war- 
ranty of fitness under S. 16(1), the essential elements 
are disclosure of a particular purpose in a particular 
manner. There is no logical distinction between 
an implied warranty as to merchantability and 
warranty of fitness for a particular purpose. r l he one 
condition as to merchantability requires the goods to 
be reasonably fit to be sold as goods of the particular 
description. The other condition as to fitness, re- 
quires the goods to be reasonably fit for use for the 
particular purpose for which they were ordered and. 
in both cases they are required to be intrinsically lit*, 
and not fit having regard to some particular legisla- 
tion or particular rules framed by the State or a third 
party. The question depends upon the scope to be 
given to the words “particular purpose . 1 nat 

governs the whole section. The article is not to be 
fit generally, not to he fit, as pleaded, for the pur- 
pose of the plaintiff; it must be fit for a particular 
purpose notified to the defendant and notified m a 
particular way. The onus is on the plaintilt, not on 
the defendant, to show that he is entitled to take 
advantage of implied warranty, and it is desirable* 
so far as possible, that people should put their con- 
tracts .in writing and not depend upon implied 
warranties. AIR (Vol 26) 1939 Cal 210 : ILR (1938> 
2 Cal 88 = 182 Ind Cas 397 (DB). 
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S. 16 (1)— Goods found to be not reasonably fit 

for purpose for which they are required — Buyers* 
right to reject. 

Under S. 16 (1) there is an implied condition that 
the goods are reasonably fit for the particular purpose 
for which they are required and a purchaser, if he 
does not Grid them so, is legally entitled to reject 
them. AIK (Yol 26> 1939 Nag 19 : 1939 N L J 113. 

S. 16 (1), (2) — Contract for sale of specified 

article under trade name — Implied condition as to 
fitness for specified purpose — Whether exists — Con- 
dition that it should he of merchantable quality. 

Under S. 16 (1), in the case of a contract for the 
sale ol a specified article under its trade name, there 
is no implied condition as to its fitness for any parti- 
cular purpose, while under S. 16 (2), where goods are 
bought by description, there is an implied condition 
that the goods shall he of merchantable quality. 

Where the plaintiff is thedistributor of Continental 
solid tyres and those tyres only, there cannot he any 
implied condition as to the fitness of the tyres for 
any particular purpose, although at the same time 
the goods sold must be of merchantable quality. 
(1935) 157 Ind Cas 12 (Rang). 

S. 18. 

Ss. IS and 23 — Breach of contract of sale of 

goods — Re-sale — Damages — Basis — Rules as to. 

Where the title to the goods has not passed and 
there is no clause in the agreement giving the seller 
a right to re-sell the goods and there is a breach of 
the contract, the seller can only claim the difference 
between the contract rate and the rate prevailing on 
the date of the breach. If, however, the title to the 
goods has passed, the seller is entitled to claim the 
difference between the? contract price and the price 
realised at the re-sale, provided he has sold the 
goods within a reasonable time and after due notice. 
It must be clearly proved that the goods that were 
sold were the goods that were meant for the buyer. 
1950 ALJ 583 (DB). 

S. 18 — Agreement for sale of timber trees — 

Buyer entitled to cut them onlv if they attain parti- 
| cular girth within period of agreement — Title in 
trees— When passes. 

If under an agreement for sale of certain timber 
trees the buyer is entitled to cut and remove them 
only if they attained a particular girth within the 
period specified in the agreement, the sale is of un- 
ascertained goods which are ascertainable from time 
to time during the period that the agreement remains 
in existence, and under S- 18 of t he Sale of Goods 
Act, the property in the trees could not pass so long 
as the ascertainment has not been made. What trees 
would fulfil the requirements of the agreement and 
attain the minimum girth required under it is a 
matter which could not be known to the parties 
either at the time of the agreement or even later. 
AIK (Vol 35) 1948 All 396 : ILK (1948) All 562: 1949 
ALJ 46 : 1949 AWR 153 (DB). 

S. 19. 

See also S. 4. 

S. 19 — Contract of storage of paddy and its sub- 
sequent sale— Storage period clause providing for 
exercise of option by seller— Property, when passes. 

In a contract of storage of paddy and its subsequent 
sale, the paddy was, in the first place, handed over 
by the seller to the purchaser for storage, and al- 
though the purchaser was entitled to do as he liked 
with the paddy and to convert it into rice, as the 
purchaser actually did, yet under the terms of the 
agreement, the purchaser was looked upon nominally 
as being the bailee only of the paddy until such time 
as the seller decided that the time was favourable 
to him lo sell and exercised that option and the 
-purchaser was compelled to purchase it at the daily 
buying rate of that day : 


Held, that the property in the paddy did not pass 
to the purchaser until the seller exercised his option. 
AIR (\ ol 23) 1936 Rang 419 : 165 Ind Cas 308 (DB). 

S. 19 — Scope — Rule for determining the time 

when property in goods passes to buyer. 

The rule for determining the time when the pro- 
perty in the goods passes to the buyer is contained 
in S. 19 which provides that in the case of a contract 
for the sale of specific or ascertained goods, the pro- 
perty in them is transferred to the buyer at such time 
as the parties to the contract intend it to be transfer- 
red. Consequently, the intention of the parties is 
the decisive factor in determining the issue; and, if 
that intention is expressed in the contract itself, no 
difficulty arises. But where the contract contains no 
such express provision, the intention has to be 
gathered from the conduct of the parties and the 
circumstances of the case. The rules ior ascertaining 
the intention are embodied in Ss. 20 to 24. The 
question in each case is what was the real intention 
of the parties, and that intention must, in the absence 
ol an express term in the contract, depend upon the 
peculiar features of each transaction. 


Where the circumstances make it clear that the 
parties to the contract intended that the buyer should 
'become the owner of the goods on payment of the 

balance of the price; the major portion of the price 
had been paid by the seller; all the persons interested 
in the goods met in order to transfer the goods to 
the buyer who had advanced a large sum of money 
for their purchase and the price still due to each or 
the persons from whom the seller purchased the 
goods was then calculated and promptly paid by the 
seller’s agent so that the property in the goods should 
pass to the seller and from him to the buyer : 


Held, that nothing remained to be done to com- 
plete the transfer of ownership lo the buyer and it 
could not be said that be made the payment to bene- 
fit the other creditors of the seller by facilitating the 
seizure of the goods in satisfaction of their claim. 
The buyer paid the money to discharge the claims 
of those who sold to the seller for the balance of the 
price and lo acquire property in the goods and the 
intention of the parties was that he should becoine 
the owner of the goods as soon as he had made the 
payment. The passing ol the property did not, there- 
fore, depend'upon the measurement and neither the 
attachment of the goods nor the order of adjudication 
of the seller after the payment could adversely sheet 
the title which vested in him. AIR (Vol 22) 1930 
P C IS2 : 1935 OWN 980 : 39 CWN 1217 : 42 L W 
469 : 37 PLR 659 : 37 Bom LR 866 : 1935 ALJ H19: 
2 BR 3 : 69 MLJ 467 : 1935 MWN 1125 : 14 Rang 1 •* 
1935 AWR 1299 : 62 I A 242 : 157 Ind Cas 891- 

S. 19 — Conditional sale — Hire — Agreement for. 

An agreement by which the hirer of a sewing 
machine agrees to pay regularly a fixed monthly rent 
for the machine and which provides that the hirer 
might at any time during the hire become the P'* r * 
chaser of the machine by payment in cash ot tne 
price mentioned in the agreement provided tn 
payments of hire are regularly and duly made lS , 
agreement for hire; and it does not become one i 
purchase until the specified conditions are fuln e 
(1904) 6 Bom LR 871 (873, 874) (DB). 

S. 20. , «_ 

Ss. 20 and 23— Unconditional contract for saieo 

specified goods — Property in goods when P ass * s 
Appropriation by buyer — Cotton Cloth a pd . 
(Contracts) Ordinance (XI of J944) - ApP>>caf»J>‘r 
—Completed sale whether governed by ordinance- 

When there is an unconditional contract for 
sale of specific goods in a deliverable : state, ^ the 

perty in the goods passes to the buyer when 

contract is made and it is immaterial whether tn 
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time of payment of the price or the time for delivery 
of the goods or both is postponed. \N here the goods 
are already in the custody or control of the buyer all 
that is required is that there should be an appropria- 
tion of the goods by the buyer in respect of the 
particular contract. 

Where after the parties entered into a contract ior 
sale an ordinance was passed by the Government 
fixing the price limit but there was nothing in the 
ordinance rendering the higher prices fixed under the 
■earlier contracts illegal and the seller insisted on the 
buyer taking delivery at the contract rates but the 
latter evaded doing so and sought the beneht ot the 

ordinance : , , , ,, 

Held, that the buyer of the goods and not the seller 

was iu breach in respect of the contract. 
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The provisions of the Cotton Cloth and \ arn (Con- 
tracts) Ordinance (11 of 1944), will not applv to the 
case of a concluded sale made before the loth day ot 
August, 1943, though delivery is made or is coiiternp- 
tated to be made alter the 19th day of August, 1J4 3, 
because such delivery would take place not in P lirs ^" 
ance of a contract of sale but in pursuance ot the . 
sale. The ordinance applies to all executory contracts 
whether belore or after its commencement, but it 

there is an executed or completed sale, i it is bet ore 
the 15th August, 1943, the ordinance will not apply, 
but it it is after the 15th August, 1943, though it may 
be before the 19th August. 1943 the ordi.iance vj 
apply. Aid (Vol 35) 1948 Mad 122 . ILR (1948) Mad 
157 : 60 LW 337 : (1947) 2 MLJ <9 (DB). 

Ss. 20,23— Transfer of shares of company— Title, 

when passes. _ . 

An agreement to transfer shares in a company 
accompanied with the actual tnstrument of transfer 
which has not been completed so far as the trans- 
feror could complete it, does not amount to a .trans- 
fer-deed sufficient to cause title to pass, 
would be nothing more than an enforceable agree- 
ment to convey and until the transfer endorsement is 
signed the shares would be unascertained goods and 
would not be in a deliverable state But if the trans- 
feror signs both the agreement to tranJer the shares 
and the transfer endorsement on the : ^“® a ho 
and communicates the fact , ‘ : token of 

SlSdh.l.tti” -re for 
transferor to do and the title in the shares would 
nass to the transferee. It is then for the transferee to 
get the formalities of the transler completed by can- 
Jelling the promissory note given to him b> ti c 
transferor for the amount paid by the transferee for 
the transfer of shares, handing it oyer to the trans 
fetor and by getting the transfer registered in the 
company’s books. Failure on the part of the !»»'*- 
feree’to’do so does not entitle h- to sue oi^the pro- 

OT 9T9fi941-2M LJ 571: 200 Ind Cas 615. 

His son having grocer s shop at 1 

SalSHSS | Spi s * = 

762 : 176 lnd Cas 648. 

"”^Th er w as ^1 i^agreern ei^ t* be twee n the vendor and 

soecIfied e rate r Vender resided" atK and^he ‘vendee 
specified rate. hed t h e goods at K and sent it 

r The Railway receipt and a hundi was sent by 

5he vendor to his banker at C with instructions that 

the receipt should not be handed over to vendee till 


the payment; the banker presented the hundi to 
vendee which was duly accepted lor pu\ incut but 
later, on the arrival ot the conxigimnt at C, the 
vendee refused to honour the luindi and lake deli- 
very. 1 lie vendor brought a suit tor the lull value of 
the goods on the ground that the goods had passed 

to vendee : . . . , , 

Held, that the suit was not maintainable. 

Section 25 (2) applied as the banker was instructed 
not to part with the receipt until payment and the 
presumption arose that the vendor intended to re- 
serve the right ol disposal of the goods and the pro- 
perty did not pass to the vendee till the payment 

was made. , 

Held, also that it was a matter of common know- 
ledge that goods like scrap iron decrease in weight 
in transit and, therefore, the vendee was not res- 
posible for the goods unless they were weighed at U. 
In such cases, S. 22 applied and not S. -0. AIR 
(Vol 25) 1938 Sind 13 : 173 lnd Cas ooo (DB). 

21 . 

S. 21— “Specific goods,” meaning of. 


* O. £ l . 1 

A contract to sell some liquor out or a big casK 
containing much large quantity, the required quan- 
tity not being seperated or bottled, would not be a 
contract of sale ot specific goods within the meaning 
of S 21 The expression ‘specific goods necessarily 
means goods capable of being ascertained with cer- 
tainty — certum est quod certum reddi potest. A 
sale of some specified quantity of liquor out of a 
storehouse of cask would not be capable ol ascer- 
tainment until it was removed or separated. 1 he 
words ‘specific goods’ would, according to their 
„. u ,iral interpretation, mean goods w hose delivery 
e.n. U be l <iemmXl in specie AIK (Vol 28)1941Bom 
106 : 43 Bom L R 95 : 42 Cr L J : 194 lnd Das 

302 (DB). 

g 23. 

Ss. 23 and 25— When property in goods passes— 

Contract for purchase of oil to be despatched by rail 
-Railway receipt to be in name of seller (consignor) 
and to be endorsed in favour of buyer (consignee) on 
receipt of full price — Partial loss of oil in transit — 
Who is to bear loss — Jurisdiction in respect of suit 
for claim in respect of such loss. 

The plaintiff at L contracted with the defendants 
at D for the purchase ol oil. 3 he railway receipt ior 
the oil to be despatched by rail was to be m the 
sellers’ (consignors’) name and was to be endorsed in 
favour of the buyer (consignee) on receipt of the tu 
nrice ol the consignment. 1 he buyer paid the full 
price and on obtaining the endorsement found that 

some tins of the consignment received at I, did not 

contain any oil and other tins leaky In a suit by him 
filed at L lor the price of the quantity of oil not de- 

* iV fi5d*, that the property in the goods passed to the 
plaintiff only on his payment ot the full price and ob- 
taining endorsement of the Railway receipt on the 
arrival of the goods at L and as such tne defendants, 
the sellers should bear the loss as the property in the 
goods continued to remain with them till they made 
the endorsement of the Railway receipt. 

Further, the Court at L has jurisdiction to try such 

a suit. 1950 A L J 145. .. , 

Ss. 23 and 25— Goods sent by seller by railway— 

P.ailway receipt addressed to sell — Property, it passes 

t0 Where goods are sent by railway by the seller, the 
railway receipt being addressed to self, the property 
in the goods does not pass to the buyer on delivery of 
the goods to the railway, and the seller when he 
enters into the contract with the Railway Adminis- 
tration does not act as the buyer’s agent. As the 
buyer is not an original party to the contract, he is 
not entitled to sue the railway company lor the loss 
of goods. AIR (Vol 35) 1948 Put 36 : 29 P L 1 99. 
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S. 23 — Scope — Consignment of goods to “self”. 

Having regard to the terms of S. 23 (2), a sale 
would be completed by the delivery of goods to the 
Railway for purposes of transmitting them to the 
buyer, provided that the seller did not reserve a 
right of disposal. Thus, if the seller delivered the 
goods to the railway for Conveyance to “self” there 
would not be such an appropriation as would pass 
or title to the purchase. In order to complete the 
transaction it would be necessary to endorse the 
railway receipt and deliver it to the buyer. If, on 
the other hand, the railway receipt was made out to 
the buyer (himself) this would become a document 
of title vesting in the buyer alone the right of owner- 
ship in the goods while in transit, the mere fact that 
the document of title was retained in the custody of 
the seller, though it might give him some equitable 
lien over the goods would not prevent the title from 
passing to the buyer. (1947) 1 MLJ 249 : AIR 
(Yol 34) 1947 Mad 455. 

S. 23 — Goods, if unconditionally appropriated. 

According to the contract, the seller was to send 
the goods by rail to the godowns of the purchasers at 
Cuddalore. The buyers had agreed to pay advance on 
obtaining railway receipt but had agreed to pay the 
balance on approval of the goods on inspection in 
their godowns. They had also reserved the right to 
reject the goods and demand the advance back if 
they were not satisfied with the weight, quality and 
condition of goods : 

Held, that the fact that the sellers placed the 
goods in the charge of railway did not mean that the 
goods were unconditionally appropriated to the con- 
tract. The goods were still subject to the approval of 
the buyers in their godown. The purchase and sale 
was, therefore, concluded at Cuddalore. A I R 
(Vol 32) 1945 Mad 333: I L R (1946) Mad 127: 1945-1 
M L J 414 : 58 L \Y 278 : 1945 M W N 343 (DB). 
S. 23— Unascertained goods, what are. 

A contract of sale of a small quantity of liquor 
stored in bulk could more propei ly be regarded as a 
contract for sale of unascertained goods. The owner- 
ship will not pass till the quantity ordered by the 
purchaser is ascertained and appropriated. The bot- 
tling of the liquor would be an act of ascertainment 
and appropriation. AIR (Vol 28) 1941 Bom 106 : 43 
Bom L R 95 : 42 Cr L J 552 : 194 Ind Cas 302 (DB). 

S. 23— Appropriation of goods — Passing of title 

to vendee. 

A entered into a written contract for sale of rice 
with B. The paddy was sent to the mill of R for 
milling. R who had notice that the rice milled by 
him were sold by A to B and were to be appropriat- 
ed to the contract between A and B, withheld the 
delivery thereof to B on a requisition by A to the 
effect that the sale price had not been paid. R subse- 
quently delivered the rice to A : 

Held that the property in the rice passed to B by 
virtue of S. 23, after appropriation of the rice to the 
contract and B became the owner thereof notwith- 
standing the non-payment of sale price by him. AIR 
(Vol 27) 1940 Rang 249 : 1940 Rang L R 361 : 191 
Ind Cas 532 (DB). 

S. 23 — Sale of unascertained goods — Property 

when passes — Seller’s lien. 

Prirna facie on a sale of ascertained goods, the pro- 
perty in the goods passes when goods answering to 
the contract description are unconditionally appro- 
priated to the contract with the assent of the buyer, 
which in this connection does not mean expressed as- 
sent, but simply that the appropriation has been 
made in the manner contemplated by the parties. 
This prima facie rule may, however, be varied by the 
terms of the contract, or even by a reservation made 
by the seller in the act of appropriation. The general 
rule is that the property passes when the parties in- 
tended it to pass. 


A Common Law lien is possessory and depends on 
possession, but it also pre-supposes that the property 
in the goods has passed. A person cannot have a lien 
on his own goods. A I R (Vol 25) 1938 PC 152 : 42 
C W N 677 : (1933) 1 M L J 834 : 1938 MWN 487 : 4 
BR 549 : 67 CLf 299 : 40 Bom L R 799 : 32 Sind L R 
502 : ILR (1938) 2 Cal 381 : 65 I A 263 : 174 Ind Cas 
564. 


S. 23 — Sale of unascertained goods — Property 

when pusses. 

Where ascertained goods are sold, the property in 
them would not pass to the buyer unless they were 
unconditionally appropriated to the contract either 
by the seller with the assent of the buyer or by the 
buyer with the assent of the seller. A 1 R (Vol 25) 
1938 All 272 : 1938 ALJ 227 : 1938 A W R 149 : 175 
Ind Cas 552 (DB). 


S. 23 — Sale of unascertained goods — Property, 

when passes — Right of re-sale. 

Where the purchase is of unascertained goods the 
property would pass only if there was appropriation 
by the plaintiff of goods answering the description 
given in the contract, and such appropriation was as- 
sented to by the defendant. It the evidence as to 
appropriation is vague and no evidence has been ad- 
duced as to the defendant’s assent, the property in 
the goods should be held not to have passed to the 
defendant and no right of sale accrued to the plain- 
tiff. (1935) 157 Ind Cas 963 (DB) (Lah). 

S. 23 (1) — Property in goods — When passes — 

Goods not conforming to description. 

Where goods that are appropriated to a contract 
do not conform in description to the goods contracted 
for, the property in them do not pass to the purchaser 
when they are handed over to the carrier or they are 
taken delivery of by the purchasers from the carrier. 

ILR (1950) All 112. 


S. 23 (2) — Bailee, who is. 


Licence under Bombay Abkari Act prohibiting ac- 
cused from selling liquor outside his shop — Accused 
taking out liquor from cask in shop, bottliDg it and 
delivering to servants in shop for transmission to cus- 
tomers at their houses : 

Held, that the servant of the accused could be 
treated as a bailee within the meaning of S. 23 (2) 
and delivery to such servant would be effective deli- 
very to the buyer himself. AIR (Vol 28) 1941 Bom 
106 : 43 Bom L R 95: 42 Cr L J 552: 194 Ind Cas 302 
(DB). 

S. 24. 

Ss. 21, 27 — Scope — Goods delivered on jangad to 

broker, purchaser, mercantile agent and. agent — Pro- 
perty, if passes. 

By the delivery of goods to the broker even on jan- 
gad terms, no property can pass to him under S. 24. 

Goods of jewellery may be delivered by the owner 
to the buyer, with the intention that he may inspect 
the same and ultimately purchase it. The goods in 
such cases are stated to be delivered for approval i.e., 
jangad. Section 24 covers that situation. Goods may 
be handed over to a mercantile agent also jangad, 
meaning, to be shown for approval to his customers. 
Under those circumstances, if the mercantile agen 
effects a sale, the title of the purchaser is protecte 
under S. 27, provided there is no want of good tai • 
The mercantile agent who receives goods on J a P® . 
acquires no property by reason of S. 24, because ne 
not a buyer. He has, therefore, no title to P aS 
the property by reason of S. 24. The third con I 
gency is where the owner delivers goods to an , a ® , 
(who is not a mercantile agent falling within the 
finition of that expression as given in the 
Goods Act) on terms arranged between the ovvne 

and the agent. As one of the the terms of delivery, 
the goods may be given, jangad, i.e., for approval y 
a prospective customer or to be shown ior app 
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To such a case neither S. 24 nor S. 27 applies, and 
the extent of the authority ot the agent depends on 
the terms of his agency, and the provisions governing 
the relations of principal and agent as found in the 
Contract Act. It is clear that in that case also on 
property passes from the owner to the agent under 
S. 24 nor is a sale hv him protected under ^ l.. it 
this authority enables him to sell the goods the sale 
is authorized and binding on the owner, li the au- 
thority is exceeded, the question will have to be con- 
sidered in the light ot Ss. 227 and 228 Contract Act. 
AIR (Vol 26> 1939 Rom 43o : 1 L R (1939) Bom 4o4 . 
41 Bom L R 609 : 1S6 Ind Cas 3. 

S. 24 — The term jangad does not mean “sale or 

return,” wherever the same is found. When the goods 
are entrusted jangad, it cannot be assumed that they 
are goods to be sold on approval, .rather ^ than .goods 
to be shown for approval. A 1 R (Vol . -6) 1K>9 Bom 
435 : 41 Bom L R 609 : 1 L R (19b9) Bom 4o4 : 186 

Ind Cas 8. 

S 26 

—s’. 26 — Contract — Specific performance -Con- 
cluded contract - Party by fresh negotiation at 
tempting to reopen contract but negotiation fading 
-He if not precluded from enforcing concluded 

C Tf tr after a contract is concluded, one of the parties 

starts fresh negotiations, with a view , i ut . s 
new terms, and this is done ^dermistakebuthas 

no effect in altering the conduct of the other .P ar $ 
then even if the subsequent negotiations fail the 
party which attempted to reopen t the con eluded con- 
tract can enforce it specifically. (1890) 44 Ch U oio, 
Dissent. AIR (Vol 36) 1949 FC -11* 

S. 27. 

See also Sale of Goods Act, S. 24. 

S 27 Aereement to sell tea estates — On pay 
— .=• ... «... nnrohaser ven- 


IS,’ fSaS-iTm Z’pSmu b, .b.ol»« 

plaintiff from estate and continuing i and during 
dant brokers with Ks. «su,j<o — « 

manufacturing and selling tea. estate 

In pursuance of an agreement ot sale or ^a re 

date! October 14, 1935, the was pul 

payment of the purchase price , i 0Q5 from 

in possession of the estate on Octobw 15, l J 3o,^rom 
which date all tea on the garden, whether growing, 
ducked or manufactured or in the process of ma 
Facture was to become the absolute property of the 
purchaser and to be under his sole and abso ute con- 
trol. Thereafter the plaintiff desenbed kimselt 
proprietor of the tea estate to the defendant brokers 
who sold tea in his name. S was managing the estate 
ns the Dlaintiff’s agent. In the beginning ot J®£ uary » 
1936 the p aintilf dismissed S. The plaintiff was 
wrongf ully dispossessed of the tea est ate on or about 
lanuary 10, 1936 by S who continued in such unlaw- 
ful Session till December 23, 1936. During that 

time S plucked tea from the estate, ra ^ nuf ? C r Ur ^ r jJ 
Y-.rtnoA 190 1171bs of tea to the defendant 

s&ksiws sw s 

tended that the tea so sold was his property, that the 


defendant wrongfully converted it and claimed its 
value. The sale in favour of the plaintiff was com- 
pleted by the vendor by a registered conveyance on 
October 8, 1937 : 

Held, that assuming that the registered conveyance 
of October 8, 1937. could not operate so as to pass the 
ownership in the tea estate to the plaint ill retrospec- 
lively on and from October 15, 1935, under theagiee- 
meat of sale dated October 14. 1935. the property m 
the tea leaves was in the plaintiff and was wrong- 
fully converted by defendants. 

Held, also that the defendants had previously ac- 
knowledged the plaintiff as the owner of the estate 
and the tea produced on it. 1 hey knew that there 
was a doubt as to S’s title in the garden and its tea. 
They were grossly negligent in not making enquiries 
to ascertain the same and were thus partisans in 3 s 
favour and, therefore, were liable for the price of tea 
sold minus their commission on the sale®, that is 
Rs. 28, 530 and were not entitled to deduct there- 
from the cost of plucking, manufacturing and selling 
tea which was incurred by S and was thus '* 
the plaintiff. A I R (Vol 28) 1941 Cal 691 : 45 C \N N 
286 : ILR (1941) 1 Cal 28o : 19b Ind Cas oJ. 

S. 27 — Agent advancing money for goods pur- 
chased on account of principal— Conversion. 

It is well established that to entitle a person to 
claim relief on the ground of conversion or trover, 
he must show, not only title but also a right to p 
sent possession thereof. 

Where the agent himself advanced the purchase 
mnnev in respect of the goods purchased by him on 
rcount ofThe Principal, the property in the goods 
cannot be said to have passed to the principal until 

the amount advanced by the agent for the purchase 

of the goods is paid to him. No question, therefore 
can arfse, of conversion by the agent respect o 
property title to which remains vested in him. Mojre- 
S he a'ent by reason of his having purchased 
the ’goods on his own responsibility, though on 
account of the principal, is vis-a-vis the latter, in the 
position of an unpaid vendor with a right o ‘ 
the goods until payment of the balance of the pur- 
chase money. The principal is not, therefore, eiltl ^ d 
to possession of the goods even if the agent, notwith- 
standing the non-payment of the balance ot the pi - 
chaselmoney, hacf intended that the | Prop«ty jn the 
goods should pass to the pnn<npal. AIR (V ol -f > 

Mad 489 : 1940 M W N 187 (2): (1940) 1 MLJ 4bo. 
51 L W 644 (2) : 193 Ind Cas 356. 

Ss . 27 to 30 — Disposal of property exhibited in 

criminal cases. 

If the person disposing of the property belongs to 
any of the classes mentioned in bs. 27 to 30, Sale of 
Goods Act, inasmuch as he can make a valid pledge 
or sale provided the requirments of the provisos are 
fulfilled, the property should be returned, not to the 
owner but to the pledgee or the buyer as the case 
may be. But where he does not belong to any of the 
dasses mentioned above, he is not entitled to make 
either a valid pledge or sale and th e property t 
be returned to the owner. AIR (Vol 24) uang 

385 : 39 Cr L J 25 : 171 Ind Cas 897. 

383 : 164 Ind Cas 1100. 

c 27 Owner entrusting motor bus to agent 

toi getting registration certificate transferred m 
to own name - Sale to innocent third person — 
Owner’s right against porchaser - Rule where two 
innocent persons suffer by fraud of third. 
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The defendant who owned a motor bus arranged 
with another person A that the latter should run the 
bus as his agent and left with A a letter signed by 
himself (the defendant) and addressed to the District 
Magistrate requesting that the permit in respect of 
the bus be transferred to A. A altered this letter 
without the knowledge of the defendant into one 
addressed to the District Superintendent of Police 
requesting the latter to transfer the registration 
certificate to A. The registration certificate was 
accordingly transferred and the plaintiff purchased 
the bus from A in the bona tide belief that A was the 
owner : 

Held, that the defendant was not, by leaving the 
registration certificate with A or by any conduct of 
his, precluded from denying A’s authority to sell the 
bus and the plaintiff, therefore, acquired no valid 
title to the bus. 

Unless the real owner has enabled the third party 
to occasion a loss by putting him directly in a posi- 
tion to do so by his (the real owner's) own act, the 
real owner cannot be made to suffer by the acts of 

the third party. AIR (Vol 22) 1935 Mad 850 : 1935 
M W N 932 : 42 L W 431 : 69 M L J 691 : 158 Ind 
Cas 535 (DB). 


S. 30. 

. S- 30 — Scope of. 

The general principle of law is that only owner 
can give a good title to another of his own property 
and the law has always done its best to protect the 
rights of the legal owners. The power given by 
S. 30 (2), is in a sense of compromise which enables, 
in certain circumstances, a person who is not a legal 
owner, to transfer the title. AIR (Vol 27) 1940 Rang 
1 : 1939 Rang L R 649 : 185 Ind Cas 757 (FB). 

S. 30 — Lender paying dealer on behalf of buyer 

to complete purchase of motor car— Property in car 
passes to buyer — Lender obtaining promissory note 
and hire-purchase agreement from buyer — Held, 
transaction was collateral security and not hire pur- 
chase. 


Where the plaintiff lends money to the defendant 
in order to enable him to complete the purchase of a 
car and the money is paid to the dealer and the car 
is delivered to the defendant, the property in the car 
immediately passes to the defendant even though he 
executes an agreement of hire-purchase in favour of 
the lender in addition to the pro-note executed by 
him in his favour. Consequently the real nature of 
the transaction is not one of hire-purchase but that 
of collateral security for the loan in addition to the 
promissiory note already given by the defendant to 
the plaintiff. AIR (Vol 22) 1935 Lah 861 : 37 P L R 
293 : 160 Ind Cas 503 (DB). 


S. 30 — Scope. 

In the case of a hire-purchase agreement, deter- 
mination of question whether buyer of goods from 
the person in possession would be protected under 
the former S. 106, Exception I, Contract Act, or 
under the present S. 30, Sale of Goods Act, usually 
depends on whether the person in possession who 
transferred the goods was really a purchaser or hirer- 
AIR (Vol 21) 1934 Nag 78 : 13 N L R 213 : 148 Ind 
Cas 822. 


S. 30 — Two innocent parties suffering from 
- . _ « • « • « 


fraud of third party — Who should bear loss. 

Where one ol two innocent parties must suffer from 
the fraud of the third, the loss should be borne by 
him who has enabled the third party to commit the 
fraud if he has neglected some duty owing to the 
other or has done something which has, in fact, 
misled the other. Whether an unpaid vendor is 
estopped from disputing the rights of a subsequent 
nurchaser in good faith or not must depend on the 
circumstances of each case. AIR (Vol 20) 1933 Sind 
40l“™7 S L R 249 : 149 Ind Cas 914 (DB). 


S. 30 (3) — Object. 

Neither S. 30 (3) nor S. 119, Contract Act, was 
intended to provide a right to reject part of the goods 
under an indivisible contract of sale. AIR (Vol 19> 
1932 Cal 879 : 59 Cal 928 : 140 Ind Cas 877. 

S. 31. 

S. 31 — Seller despatching goods after due time — 

Rejection by buyer — Refusal of seller to take goods 
back — Sale by buyer after reasonable time— Suit by 
seller for damages — Maintainability. 

The plaintiff and the defendant entered into a con- 
tract for sale of sugar. I he plaintiff sent the sugar 
to the defendant alter the time fixed for performance 
had expired. I he defendant refused to accept the 
sugar and wrote to plaintiff offering to dispose of the 
goods in any way the plaintiff desired. The plaintiff 
did not give any instruction. After nine months, the 
defendant sold the sugar and sent the proceeds to 
the plaintiff alter making the deductions lor railway 
freight and for ahrat expenses. The plaintiff sued for 
breach of contract. 

Held, that as the plaintiff had failed to carry out 
the terms of the contract, the defendant was justified 
in rejecting the goods; that by disposing of the goods 
afterwards, the defendant did not become liable on 
the contract and the suit for damages for breach of 
contract was not maintainable. AIR (Vol 20) 1933 
All 404: 1933 ALJ 1000: 144 Ind Cas 82 (2) (DB). 


S. 3L — Purchaser’s liability for rent. 


The mere fact that the purchaser suggested certain 
repairs for the articles hired does not render him 
liable for paying rent lor the period during which he 
had no use of the articles hired. AIR (Vol 19) 193- 
Lah 384: 33 PLR 482: 137 Ind Cas 234. 

S. 32. 

S. 32 — Payment of price when delivery is at 

option of seller. 

Where the delivery of the goods is under the con- 
tract, to be at the seller’s option, there must be im- 
plied an additional term to the contract that the 
seller shall give to the buyer sufficient notice of his 
intention to make delivery and a reasonable time in 
which to arrange for funds with which to pay for the 
goods. When however, the seller has failed to exer- 
cise his option to deliver the goods on or before the 
last day, the contract becomes a contract to sell and 
deliver the goods on the last day and the buyer has 
to be ready and willing to take delivery of the goods 
and pay for them on that date. No notice to the 
buyer of intention to deliver on the last day & 
necessary. AIR (Vol 27) 1940 Rang 284: 1940 Rang 
L R 593: 191 Ind Cas 766 (DB). 

S. 32— Contract of sale of goods — Delivery to be 

made after full payment — Property, when passes 
to buyer. 

A provision in a contract of sale for postponement 
of delivery until payment of the entire price will not 
per se stay the passing of the property in the goods 
sold. AIR (Vol 25) 1938 Lah 30: 39 PLR 778: 17i> 
Ind Cas 440. 

S. 32— Place of payment. , 

It is a common thing for vendors to discount t 
bills in the place of where they carry on kusine , 
Nevertheless, the place of payment is the P 
where the bills are presented and w ” er f n n-' ey vtfld 
either met or dishonoured. AIR (Vol l93o ,ca 
663 : 68 MLJ 504: 41 L W 519: 1935 MWN 554 . lo 

Ind Cas 1041 (FB). 

c go * 

S. 33— Sale of wood of fallen trees— Delivery o 

possession, what is — Refund of purchase-mon y. 

Defendant sold the wood of two trees wh.ch haa 

fallen down to the plaintiff. The P lain *»“ * jSJS 
these trees but when he attempted to remove them 
from the grove of the defendant, he was p 
from doing so by defendant. There was no agree 
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ment between the parties as to what should amount 

to delivery* . t 

Held, that there was no agreement between the 

parties that anything should be treated as delivery 
and, therefore, 'the second part of S. 33. would apply 
that the goods should have been put into the ^ses- 
sion of the buyer. The fact that the plaintiff had 
cut up the fallen trees did not amount to taking 
possession of them because the wood still remained 
in the grove of defendant, the possession would have 
passed to the plaintiff when he would put that wood 
into carts and take it away. Therefore, the plaintiff 
did not get possession and there was no delivery. As 
there was no delivery, defendant failed to carry ou 
his part of the contract and, therefore, the plaint itt 
was entitled to a refund of the purchase- money. A 

(Vol 23) 1936 All 8S0: 1936 ALJ 1270: 19 ANN R 
1010: 166 lud Cas 287. 

S. 33. 

Ss. 35, and 36— Delivery of goods —Buyer not 

applying for— If commits breach of contract. 

Under Ss. 35 and 36 of the Sale of Cooc s Ac t, ' the 
seller is not bound to deliver goods until the buyer 
applies for delivery. If the buyer does not app y tor 
delivery he is responsible for the ,,q 4C) \ m a c» 

contract. AIR (Vol 39) 1952 Nag 76 : 1LR (1949) Na 0 

555: 1949 NLJ 337. _ _ , , 

S. 35-Suit for non-delivery of goods— Proof of 

willingness and readiness to pay price— Duty o 

a'B?cfh.*S5 srih, uA-j-x 

the Court that he was r . e “^ f „ a r n l^“f ch ?he 
the money, he is responsible o _ „ ^952 

contract on account of this failure. AIR (Vol 3 J) 1 JbZ 
Nag 76: 1LR (1949) Nag o5o: 1949 NLg 337. 

Ss 35 44 46 and 36 — Charges for care and 

custody^of* goods — Bight of Tien ter 

claim could be made -Seller, if entitled to lien ove 

^Reading together Ss. 35 and 1-30 ^theSale^l 

go°ot ^part^frorn^any'express contract, at the place 

£ &E deUvere^ SfcWjB&fcfifa 


108 C 


The < seller S is^ e n tUled° to ^reTsoMb^^ch«^^^^*care 

and custody of the goods uii • r delivery of 
to the date when a proper application tor delivery 

the goods is made by the buyer. 

SS-55f , - , sr A & 

STSwfes 

Nag 40: 1950 NLJ 363. r _ .. Q . 

S 35— Duty of buyer to apply for delivery— Sale 
ofTeady goods-If relieves buyer from duty to 

aP S ly 35 of the Sale of Goods Act makes it obligatory 

the%er Is ’ ' not “ESund^de'lfwr unlefs ®the buyer 

he^lieen^t fie sale ^ ready'^od^td the fTot lT 
warTgoods. and does not render an application for 


delivery unnecessary in the case of ready goods. The 
buyer can only be relieved from his statutory obliga- 
tion to apply for delivery by an express stipulation 
to the contrary. A 1 R(\ol 34) 1947 Bom 2 )3 : l I, R 
(1948) Bom 91: 48 Bom L 1\ 821 (DB). 

•S. 35. 

Buyer’s right to delivery — Vendee, accepting 
delivery order — Effect. 

Ordinarily and normally a party buying goods is 
entitled to call upon the vendor to give him physical 
delivery of the goods but by agreement a purchaser 
may take constructive delivery by accepting the deli- 
very order. The delivery order which the purchaser 
takes is an effective order— an order which can ulti- 
mately be translated into actual goods. It is not 
correct to say that as soon as the vendor hands over 
the delivery order to the purchaser, he has performed 
the contract and discharged all his obligations under 
the contract and that although the delivery order 
did not result in any goods being delivered to the 
purchaser, the purchaser has no cause of action 
against his vendor. When the delivery order is given 
on a third person, in law that third person is the 
agent of the vendor for the purpose ol giving delivery 
to the purchaser. Unless the purchaser had agreed 
to make that third person his agent and had asked 
him to hold the goods on his behalf, the purchaser 
has every cause of action against the vendor for non- 
delivery of the goods if the goods in fact were not 
delivered. AIR tVol 31) 1944 Bom 21: 45 Born L R 
906: 211 Ind Cas 93. 

S. 35 — Condition regarding delivery _ Breach, 

when occuis. . . - , ^ 1( ... 

Where term in a contract provided that the deli- 
very should be given as and when the goods arrived 
at A and the goods arrived at A on December 21, 
1942 and the buyers demanded delivery on Decem- 
ber 9, 1942 but demand was not complied with. 

Held, that the contract was broken on December 
91 1942 and it was the date to be taken for the 
assessment of damages. AIR (Vol 31) 1944 Mad 418: 
*1944 MWN 275: (1944) 1 MLJ 391: ILR (1945) Mad 
180 (DB). 

S. 35 — Purchaser’s duty to inform seller regard- 
ing failure of delivery. 

The proposition that a purchaser who has obtained 
a delivery order is, in law. bound to inform the seller 
of the goods which he has purchased that he has 
failed to obtain delivery is incorrect. AIR (Vol 27) 
1940 All 405: 1940 ALJ 395: 1940 AWR 354: 190 
Ind Cas 109 (DB). 

S. 35— Time for delivery. 

Buyer applying for delivery — Time within which 
seller is bound to comply with demand depends on 
circumstances of contract. AIR (Vol 22) 1935 P C 67: 
1935 OWN 496: 1935 MWN 390: 1 B R 440: 41 L VV 
775: 61 CLJ 230: 68 MLJ 635: 37 Bom L R 538: 58 
Mad 670: 39 CWN 632: 62 1 A 89: 154 Ind Cas 1097. 

S. 35— Contract of sale — Purchaser under no 

obligation to apply for delivery — Seller’s duty to 
tender delivery. 

Where, under a contract, it was not the duty of the 
purchasers to give notice to the sellers when they 
would take delivery but it was the right of the sellers 
to select the time at their option when they would 
give delivery, and the sellers arranged to give deli- 
very but due to repairs in mill* delivery was not given 
fully and although the sellers were aware of this, 
they took no steps to arrange delivery at some other 
mill 

Held, that if the sellers did not, in the circum- 
stances, elect to tender delivery of rice at some other 
mill or otherwise to fulfil their contract, then they 
could not blame the buyers for the trouble into 
which they had fallen. AIR (Vol 22) 1935 Rang 166; 
156 Ind Cas 561 (DB). 


1C87 


SALE OF GOODS ACT (3 of 1930), S. 36 


1088 


S. 36. 

Ss. 36, 44, 46 and 35 — Charges for care and 

custody of goods — Right of seller — Period for which 
claim could be made — Seller, if entitled to lien over 
goods. 

Reading together Ss. 35 and 36 of the Sale of 
Goods Act, the buyer has to apply for delivery of the 
goods, apart from any express contract, at the place 
at which they are at the time of the sale. It is not 
an effective application for delivery on the part of 
the buyer to merely send notices or letters if goods 
are to be delivered at the place of the seller. Some 
person must be sent to whom goods can be delivered. 
The seller is entitled to reasonable charges for care 
and custody of the goods under S. 44 of the Act up 
to the date when a proper application for delivery of 
goods is made by the buyer. 

The seller is not entitled to any lien under S. 46 (l) 
(a) of the Act over the goods in respect of charges for 
care and custody recoverable under S. 44. The seller 
entitled to recover them by an action against the 
buyer. If the seller however keeps the goods so that 
he may be the better able to enforce the payment in 
respect of the claim tor the charges on account of 
care and custody, he cannot add to his claim any 
charges in respect of the further retention of the 

goods. AIR (Vot 38) 1951 Nag 148 : ILR (1951) Nag 
40 : 1050 NLJ 363. 

S. 36— Place of delivery. 

Where the place of delivery has not been mention- 
ed, the place of delivery is where the vendors have 
their office and where they accepted the indents. 
AIR (Vol 30) 1943 Bom 229 : 45 Bom L R 405 : 208 
Ind Cas 301. 

S. 36 (2) — Time for delivery — Contract silent — 

“Reasonable time’' — What is — Determination— Con- 
siderations. 

When a contract of sale is silent as to the time 
within which the contract is to be performed, the 
law implies a reasonable time lor its performance. A 
reasonable time is implied under S. 36 (2) of the Sale 
Goods Act. “Reasonable time” must in each case 
depend upon the particular circumstances, the nature 
of the commodity, the question of transport, the 
times during which the contract was entered into 
and so on. AIR (Vol 34) 1947 Bom 293 : ILR (1948) 
Bom 91 : 48 Bom LR 821 (DB). 


S. 37. 


S. 37 (1) and (3)— Sale of goods of certain quality 

and quantity— Seller tendering short quantity or 
part of goods tendered utterly worthless— Breach of 
warranties — Rights and obligations of buyer. 

Where 1 a contract is made to sell certain goods 
identified by reference to independent circumstances, 
such as an entire lot deposited in a certain ware- 
house, and the quantity is named with the qualifica- 
tion of “about,” or “more or less” or words of like 
import, the contract applies to specific lot; and the 
naming of the quantity is not regarded as in the natune 
of a warranty but only as an estimate of the probable 
amount, in reference to which good faith is all that is 
required of the party making it. But when no such 
independent circumstances are referred to, and the 
engagement is to furnish goods of a certain quality 
or character to a certain amount, the quantity speci- 
fied is material, and governs the contract. The addi- 
tion of the qualifying words, “about,” ‘more or less,” 
and the like, in such cases, is only for the purpose of 
providing against accidental variations arising from 
slight and unimportant excesses or deficiencies in 
number, measure or weight. In the latter case, if the 
seller tenders a quantity which is very short of the 
warranty and out of the total goods tendered half 
* ..tt-prlv worthless, tbe seller is guilty of a breach 
two warranties. Section 37 (1) of the Sale of Goods 
Act entitles the buyer in such circumstances to reject 


the goods, but if the buyer accepts the goods so deli- 
vered he shall pay for them at the contract rate. 
Sub-section (3) of S. 37 does not apply to the case, as 
a mixing of andnferior quality is not a mixing of goods 
of different description. A breach of warranty in the 
matter of quantity may entitle the buyer to reject the 
goods outright or at any time even after receipt of 
some of the goods. AIR (Vol 36) 1949 Nag 178 ; ILR 
(1948) Nag 543 : 1947 NLJ 429 (DB). 

S. 37 (1) — Mixed delivery— Rights of parties. 

Where the seller delivers to the buyer goods he 
had contracted to sell mixed with goods of a different 
description, the buyer may reject the whole. But if 
the buyer does not reject the goods on this ground 
but repudiates the contract altogether, it is not open 
to him after the time for the delivery has expired to 
raise the belated plea that the goods were not ac- 
cording to the contract. 

Whether a repudiation of one instalment is a re- 
pudiation of the whole contract and absolves the 
sellers from the duty to tender the remaining instal- 
ments is a matter of fact in each case. 

Where the buyer repudiates an instalment and the 
seller, instead of treating the whole contract as 
repudiated, elects to keep the contract alive so far as 
the remaining instalments are concerned, he preserves 
the contract alive for benefit of the other party as 
well. He remains subject to all his own obligations. 
AIR (Vol 20) 1933 Mad 176: 1933 MWN 39 : 64 MLJ 
199: 37 LW 210: 56 Mad 304 : 141 Ind Cas 632 (DB). 


S. 38. 

S. 38— Goods deliverable by instalments — Breach 

in connection with one instalment — Whole contract, 
if may be rescinded. 

Where goods under a contract are deliverable by 
instalments the general rule certainly is that a breach 
by one party in connection with one instalment does 
not of itself entitle the other party to rescind the 
contract as to the other instalments. But this is sub- 
ject to qualification. If the breach is of such a kind 
or takes place in such circumstances as reasonably to 
lead to the inference that similar breaches will be 
committed in relation to subsequent deliveries, the 
whole contract may there and then be regarded as 
repudiated and may be rescinded. (1948) 52 CWN 45. 

S. 38 — Instalment delivery — Anticipatory breach 

— Election to keep contract alive — Effect — Divisi- 
bility of contract — Question of fact. 

Whether a repudiation of one instalment is a re- 
pudiation of the whole contract and absolves the 
sellers from the duty to tender the remaining instal- 
ments is a matter of fact in each case. , 

Where the buyer repudiates an instalment and the 
seller, instead of treating the whole contract as re- 
pudiated elects to keep it alive so far as the remain- 
ing instalments are concerned, he preserves tn e 
contract alive for benefit of the party as well. He 

remains subject to all his own obligations. AIR (Vol 
20) 1933 Mad 176 : 1933 MWN 39 : 37 LW 210 : 5b 
Mad 304 : 64 MLJ 199 : 141 Ind Cas 6-32 (DB). 

S. 38 (2) — Applicability — Tests. 

In applying sub-s. (2) of S. 38 to a particular case, 
the main tests to be considered are, first, the quanti- 
tative ratio which the breach bears to the contract a 
a whole, and secondly the degree of probability tna 
such a breach will be repeated. AIR (Vol 30) 1943 A 
370 : 1943 ALJ 411 : 1943 AWR 224 : ILR (1943) Ail 
752 : 210 Ind Cas 55 (DB). 

S. 38 (2) — Condition to cancel whole contract— 

Breach of one item — Rescission of entire contrac. 

Where a contract for the sale of goods contain 
express condition entitling one party in ce “ aia . r 
cumstances to cancel the whole contract, a ^rea . 

one item of the contract (refusing to take deliv ^ t 
one instalment) would entitle the other P ar *y , t0 
the whole contract as cancelled and he can reius 
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carry out the remainder. AIR (Vol 30) 1943 .AH 370 s c 
1943 A L J 411 : 1943 A W R 224 : 1 L R (1943) All 

752 : 210 lnd Cas 55 (DB). < 

§. 38 ( 2 ) — Severable contract — Default in one ~ 

^A^efault inpayment for one or more instalments J 
does not by itself, necessarily amount to a repudia- 
to of the whole contract by the buyer, the Question | 
in every case being one of the intention of the 

feSHSlSStsl 

ment, it was contended that ■ thi e ca« u same and th 

the second and the tmra suu 9 R 2 Civil 

third suit wa^therefore, barred by O. 2, R. uwi 

“p«ate®oblfeations land, 

W? S 2° R 2 Ci vll P • C A I R (Vol 25) 1938 Rang 
364 178 lnd Cas 538 (DB). 

I 39* Contract — Policy of insurance - Policy 
Sddtlo r 0n s««icienl t and ..d«Q» a [^he goods 

JS .« SK 

able protection and »demmty to we du^ h * ther 

the risk of the g°° K ^ ^^ods are insured is prooer 

the amount f < determined by considering whe- 
or not can only be ae nolicv is insured does 

ther the amount for which the P<> ^ protection and 

or does not in fact afford a P is entitled to 

indemnity to the buy • ds i nsure d and what 

have his full interest 11 n | is the va i ue the buyer 

. the seller is bound to insure is t the yal ; 

has to pay under the contract a A j R (Vol 33) 
the goods at the p' lace ( 0 h p Cas 503 

- C°ntr 8 . ct°”cVl R F. contract - Incidents 
of. fhp filler can give sym- 
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Under a C. I. F. contract the -Uer-n.give^ym- 
bolical delivery of the g ° y biU 0 f lading, an 

buyer three ^Sf^tasuraice. Inlaw the tender- 
invoice, and a policy o " s JJ ntamoun t to giving deli- 

£• aaf- ■- « ■ « B “ 

1 n 010 . 220 lnd Cas 503# • 

L R ol* • n T F contract— Invoice— 

b»,.. .. .»*-• 

tions and identities tne & cfates what amount 

hnelnd payable by Xe buyet R sltoBes all the 

requisite condition^ of an mv 01 ce^ gi , s the 

seller and not to an ce the se ller and 


obligation to tender to the buyer a C. I. F. contract 
must be such a document as would enable the buyer 
to sue on the policy. Unless there is an express 
stipulation to the contrary, nothing short ol an actual 
policy of insurance properly stamped is a good tender 
under a C. I. F. contract. For instance, no broker s 
cover note, or certificate of insurance, or other docu- 
ment which does not include all the terms ol the 
usual contract of insurance is good tender under the 
ordinary C. I. F. contract. A 1 R (Vol 33) 1946 Bom 
469 : 48 Bom L R 313 : 226 lnd Cas 503. 

§ 39 (l)_Delivery to carrier — Goods delivered 

to railway company for transmission, seller being 

consignee— No delivery to buyer. 

No doubt there may be delivery to the buver even 
though the seller retains right of disposal in the goods 
delivered: but the mere putting of goods on the rail- 
way wagons does not necessarily amount to delivery 
to the buyer. Section 39 says that the goods must be 
delivered to the carrier for transmission to the buyer. 
The section further says that such delivery to the 
carrier would prima facie be deemed to be delivery 
to the buyer; the use of the words prima facie shows 
that even it there be delivery to the carrier for trans- 
mission to the buyer, circumstances may exist which 
would prevent such delivery from amounting to deli- 
very to the buyer. Where the consignee was not the 
buyer but the Seller it cannot be said that the goods 
were being transmitted to the buyer or that the Rail- 
way had been directed to carry the goods to the 
buyer and the seller merely retained some right of 
disposal. In such a case delivery to the Railway com- 
pany cannot be deemed to be delivery to the buyer. 
AIR (Vol 33) 1946 Cal 245 : 80 C L J 170. 

c 39 _ C. I. F. contract— Effects of— Breach- 

Cancellation of contract — Validity— Test— Contract 
partly typewritten and partly printed Printed part 
in conflict with typewritten — Effect. 

1,1 The tender of the goods under a C l. F. contract is 
pffected by the tender of the bill of lading and accom- 
panied in case the goods have been lost in transit by 
the policy of marine insurance, which it is the sel- 
I ler’s duty to take out for the protection of the buyer. 

L In the absence of any stipulation with regard to the 
c time for payment, the payment must he made when 
\ the bill of lading and other necessary shipping dccu- 
' ments are presented to the buyer provided, of course, 

that the goods have been shipped within the stipu- 
S lated period and the documents are presented at a 

reasonable time# 

e Where a contract is partly typewritten and partly 
n printed, if the typewritten and printed portions of the 
r. contract can be read together, effect must, of course, 
i- be given to all the provisions but if the printed por- 
d tion cannot be reconciled with the typewritten 
,4 nortion. the typewritten portion must prevail. A I K 

rn Pvol 29) 1942 Mad 139 : (1941) 2 M L J 281 : 54 L W 
217 • 1941 M W N 769 : 1LR (1942) Mad 33 : 201 lnd 

_ Cas 244 (DB). . 4 

j S. 39 — Sale of goods — Mate’s receipt— Bills of 

* lading Non-payment of price — Claim by seller for 

n- damages. 

as On 4th May 1926 the brokers entered into three 
nt contracts with three mills respectively for the pur- 
he chase of 250 bales. On the same day they sold the 


!!is a 39 5 - Contract - C I. F. Contract-Policy of 

‘“Tbepdicyofln^rl^ which a seller is under an 
13F.Y.D./D.F. 35 


tions or an ine wuuavw ~ — --- — . r 

4 of the terms were “3, Payments to be made m cash 

in exchange for delivery order of sellers or for Rail- 
way receipts or for Dock receipt or Mates’ receipts 
(which Dock’s receipts or Mates’ receipts are to be 
handed by a Dock or ship’s officer to the sellers re- 
presentative)”. “4. The buyers hereby acknowledge 
that so long as such Railway receipts or Mates re- 
ceipts (whether in sellers’ or buyers’ name) are in 
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possession of the sellers, the lien of the sellers as un- 
paid vendors subsists both on such Railway receipts or 
Dock’s or Mates’ receipts and the goods they represent 
until payment in lull.” Delivery f/ee alongside export 
vessel in the port of Calcutta was stipulated. The Ex- 
port Company, in due course, had engaged freight from 
the ship owning company, the appellants. The terms 
of the engagement were taken as evidence by a docu- 
ment called a shipping order from the appellants’ 
Calcutta branch to the ship’s Officer, it was there 
stipulated that the goods should be sent alongside on 
notice, that freight was payable in Calcutta and that 
the receipt of cargo issued by the ship, that is, the 
Mate's receipt, must be exchanged for bill of lading. 
On May 4, 1926, the Export Company gave shipping 
instructions to the brokers, the respondents, which 
they passed on in the same terms to the three mills. 
On May 17 and 18, 1926, two of the mills sent along- 
side certain parcels to the two vessels which were 
owned by the appellants’ who received the parcels in 
accordance with the shipping engagement between 
themselves and the Export Company, and issued 
Mate’s receipts as presented to them for signature by 
the mills. These receipts were severally delivered to 
the mills’ sircars, who had tendered with the goods 
a request to the steamer in the following terms : 
‘‘Please receive on board from the above mills the 
undernoted goods, shippingdocuments for which have 
been taken out in the name of the Export Company 
and had the Mate’s receipt to our sircar. In three 
cases on the same day as the Mate’s receipts were 
severally given aod in one case on the following day, 
the appellants issued the respective bills of lading des- 
cribing the goods*as shipped by'the Export Company 
and deliverable to order at Kobe, without the Mate’s 
receipts being given in exchange, but a letter of gua- 
rantee or indemnity was in each case taken from the 
Export Company by the appellants. At these several 
dates, the respondents were not themsrlvesin posses- 
sion of the Mate’s receipts which they obtained 
from the mills a few days later against payment. 
When they thus obtained the Mate’s receipts, they 
tendered them to the Export Company, who default- 
ed in payment. Thereupon the respondents, on May 
27, 1926, gave notice in writing to the appellants 
that they had an unsatisfied lien or claim for the 
price and were entitled to retain the relative Mate’s 
receipts, and that bills of lading must not be issued 
by the appellants until Mate’s receipts were surreder- 
eu to them. By that time, however, the Export 
Company, having the bill of lading in their posses- 
sion, had resold the goods to purchasers in Japan 
and had drawn Bills of Exchange for the price on the 
purchaseis. These Bills of Exchange they had dis- 
counted with a bank and had endorsed to them by 
way of security the bills of lading. On June 12. 1926, 
the respondents, as they could get no satisfaction 
from the Export Company and as the appellants re- 
plied that they had passed bills of lading on the 
shipper’s (that is, the Export Company’s) own letter 
of guarantee and referred the respondents to the 
shippers, issued their writ, claiming payment of the 
price from the Export Company and damages from 
the appellants. In due course the vessels proceeded 
to their destination, and the goods were delivered at 
Kobe on presentation of the bills of lading. The res- 
pondent brokers claimed damages as in trespass or 
conversion. It was said that the direction in the 
mill’s document that the receipts were to be given 
to the mill’s sircars amounted to sufficient notice, 
especially when coupled with the course of business 
in the trade according to which payment is to be 
made against the Mate’s receipts, which thus con- 
stitute a sort of security : 

Held, (i) that the sale being free alongside, the 
property prima facie passed when the goods were 
appropriated by delivery alongside in implementation 


of the contract. Clause 4 imported that notwithstand- 
ing cl. 3, the property had passed when the goods 
were delivered alongside, that is, placed in posses- 
sion of the shipowners. The result was that the 
sellers had parted with both property and possession. 
‘‘Lien must, therefore, be used in a different sense, 
as meaning either an equitable lien or a hypotheca- 
tion or the Common Law right or licence to resume 
possession. The result was that the sellers had, after 
delivery alongside, nothing left except the equitable 
charge which is only enforceable by equitable re- 
medies against the buyers or person taking with 
notice of the equity, or a licence to resume possession 
which is personal or contractual as between the sel- 
lers and buyers. In neither case was there left to the 
sellers a Common Law or possessory lien, which, 
if it existed, would have been a right in the nature of 
property and would have supported an action in con- 
version or trespass ; 

(ii) that as the receipt itself acknowledged ship- 
ment by the Export Company, the mere direction to 
give the receipt to the mills sircar was too obscure 
and ambiguous to countervail the clear recognition 
of property in the Export Company ; 

(iii) that under all the circumstances of the case 
not only was there no timeous express notice to the 
appellants, but there was no ground for imputing im- 
plied notice. The case must be regarded as one in 
which shipowners who, for their own protection, 
stipulated with the shippers that bills of lading were 
to be given in exchange for Mate’s receipts waived 
that provision, and without notice, .issued bills of 
lading to the named shippers and owners of the 
cargo. It wmuld impose an unprecedented burden on 
shipowners if, under such circumstances, they were 
held responsible ; 


(iv) that the equitable lien or personal license 
which was all that remained with the respondents 
when the goods were delivered to the ship, did not 
affect the transferee of the bill of lading so as to 
found a claim for conversion, though it might indeed 
found a claim for breach of contract against the Ex- 
port Company, or a claim for^equitable relief against 
them or any assignees subject to the same equities, 
a category which would not include the appellants. 
AIR (Vol 18) 1931 Cal 373 (S B), Reversed. AIR (Vol 
25) 1938 P C 152 : 42 C W N 677 : 1938-1 M L J 834: 
1938 M W N 487 : 4 B R 549 : 67 C L J 299: 40 Bom 
L R 799 : 32 S L R 502 : I L R (1938) 2 Cal 381 : 65 
I A 263 : 174 Ind Cas 564. 

Ss. 39, 20 — Place of sale. 


The petitioner had a shop at G duly licensed for 
the sale of liquor. His son R had an ordinary grocer s 
shop with no license to sell liquor in N which was 
some 12 miles from G. The Excise Authorities of N 
having been informed that the son was selling 1>T U °? 
without license got hold of a gentleman, named rl 
and induced him to order from the son’s shop » 
bottle of whisky and a bottle of gin to be deliveren 
to him at N. Accordingly, the order was taken anc 
when H went to. get the whisky and gin, it wa 
placed in his car and he paid for it. The petit»°ne 
was present and the money in payment of the RQ U 
was actually given to him: 

Held, that the son was merely acting as the agen 
of H for the purchase of whisky and gin 
petitioner at G where the petitioner was perfectly - 
titled in law to sell it. The mere fact that 
delivery by the agent to his principal took P ,a ^ 
N and that the money was paid to the vendo * 
did not mean that the sale took place there. 
fact that delivery was made in N and ^ at P ?L the 
was made to trie petitioner in N d id not a 
case. AIR (Vol 25) 1938 Lah 529 : 40 P L R 220. 3* 
Cr L J 762 : 170 lad Cas 648. 
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1. 39 (2)— Delivery lo carrier when delivery to 
buyer — Seller’s right to price. 

Having regard to sub-s. ^2) of S. 39, it is clear that 
the seller cannot claim a decree against the buyer 
uidess he can establish that he has placed the con- 
signee of the goods in a position to claim delivery 
thereof from the carrier. A delivery to the carrier 
would be tantamount to a delivery to the purchaser 
only if this is done. The mere delivery to a carrier 
without taking a receipt from him and without in- 
timating his name to the consignee or without send- 
ing the receipt taken from the carrier to the 
consignee would not entitle the seller to claim the 
price ol the goods from the purchaser. It is only on 
proof of these two matters in addition to the delivery 
of the goods to the carrier that the seller cau claim a 
decree against the buyer. This, of course, would not 
be the case if the carrier be the nominee of the pur- 
chaser in which case the mere proof of delivery of 
the goods to such a carrier would entitle the seller 
to claim the price of the goods from the purchaser. 
AIR (Vol 24) 1937 Lah 785 : 40 P L R 789 : 174 Ind 
Cas 932. 

S. 39— C. I. F. contract— Incidents of — Buyer. 

when guilty of breach — Appropriation, when com- 
plete — Property in goods, when passes. 

A contract of C. I. F. kind by a seller is performed 
by tendering to the buyer documents, enabling him 
to obtain delivery of the goods. If the contract for 
sale provides for payment being made by a draft 
upon the buyer, the buyer is bound to accept the 
draft upon tender of the documents. The delivery he 
is entitled to against payment is not of the goods 
contracted for but of their symbol represented by the 

bill of lading and other documents. Upon payment, 

he can, upon arrival of the ship, demand the goods 
themselves and should these be not forthcoming or 
when forthcoming, not be of the nature contracted 
for all his remedies at law are open to him. It, there- 
fore, a buyer fails to pay the draft and take delivery, 
he is clearly guilty of a breach of the contract. 

When the documents are to be delivered payment 
of the draft, ‘appropriation’ is not complete until 

payment of the draft. t . _ i e 

In C. I. F. contracts, the property in the goods 

does not pass to the buyer on the mere acceptance 

of the draft but passes only on the payment of the 

draft. There is no right of ‘re-sale under the law 

unless the property has passed to the buyer. AIR 

(Vol 24) 1937 Lah 566 : 174 Ind Cas 945. 

"~Sale of gooSs— Orller obtained at t — Goods des- 

P “ were applicable. 

AIR (Vol 21) 1934 Lah 44 : 144 Ind Cas 828. 

. S. 39— C. I. F. contract— Agreement that s ® 1 . le ” 

may tender goods -Validity-Tender of goods alone 
— Breach of contract by buyer. 

When payment is to be ma ^ e gainst the tender : of 

documents and not against the ten e ® tendered 

when none of the relevant documents are tendered 

at the time of the payment but only the goods , 
tendered the purchaser commits no breach of the 
contract in not taking up the goods. 

But where the evidence sh , 0W ® d fir t Jj a l 0 t . 1 ?m Please 

had agreed that the respondent firm should release 

the goods at the Indian port and bring them ud to 
DelhTand that the goods themselves should be 

tendered in Delhi where payment k® f?* 11 * 1 '’ 

ed, and the sellers had duly tendered the goods. 

Held, that ^e contracts^ ^he procedure 

car'rTed ou*t by ihe respondents was in conformity 
with the settled practice of the parties and the 
tender of the goods was valid and lawlui. 


A clause in an indent in a c. i. f. contract that the 
sellers could, in case of need, substitute for the draft 
and relevant shipping documents their own invoice 
is lawful and in such cases, invoice could bo legally 
tendered. AIR (Vol 20) 1933 Lah 453 : 31 V L K 266: 
142 Ind Cas 413 (DB). 

S. 39 — C. I. F. contract — Buyer’s right to insist 

on delivery — Tender of shipping documents — Whe- 
ther sufficient — Buyer’s failure to accept draft — 
Damages, computation of — Jurisdiction — Place 
where goods are to be delivered. 

The buyer in a c.i.f. contract cannot insist on actual 
delivery of goods being called upon for payment and 
mere tender of shipping documents is sufficient per- 
formance on the Dart of the seller to entitle him to 
claim payment, though the tender of shipping docu- 
ments does not exonerate a seller for any other duty 
under such a contract. The seller is under the duty 
of delivering goods of the stipulated quality at the 
port mentioned in the contract. 

Where, in the case of a c. i. f. contract the buyers 
fail to accept the drafts and cannot be made to pay 
for the goods purchased, the sellers are only entitled 
to the difference between the contract price and the 
price of the goods on the date of the breach. The 
date of performance in a c. i. f. contract is the date 
on which the documents ought to have been 
tendered. 

Iu the case of a c. i. f. contract, the place where 
the documents are to be tendered or symbolical 
possession of the goods sold is to be given, or price 
for the goods is to be paid is not necessarily the only 
place which would decide the question of jurisdic- 
tion. The place where the goods are to be delivered 
is equally material in deciding the question of juris- 
diction. AIR (Vol 19) 1932 Sind 9 : 26 S L R 167 : 
139 Ind Cas 114. 

S. 39— Cancellation— Assignment of a mortgage 

bond — Validity. 

A notice cancelling an assignment of a mortgage 
bond should, in order to be effective, at least signify 
an intention to bring a suit to cancel it. AIR (Vol 1) 
1914 Mad 624 : 1 L W 419 : 15 M L T 331 : 27 M L 
J 134 : 23 Ind Cas 607 (DB). 

S. 42. 

S. 42 — Mere act of retention of goods for four 

days— If constitutes acceptance. 

It is manifest from S. 42 of the Sale of Goods Act 
that the mere act of retention of goods is not enough 
to constitute acceptance unless such retention is con- 
tinued for a reasonable time without the fact of re- 
jection being communicated to the seller. Hence 
where only 4 days had elapsed between the receipt 
of the goods and the filing of the suit for the amount 

E aid and damages, it cannot be said that there has 
een an acceptance of the goods. ILR (1950) All 112. 

S. 42 — Rejection of goods accepted without re- 
servation after lapse of reasonable time is no rejec- 
tion Payment made for goods received and goods 

sent for being mended are acts inconsistent with the 
ownership of the seller within the meaning of S. 42. 

A agreed to supply B 10,000 feet of fire hose pipe 
of certain quality. A supplied 7986 feet hose pipe in 
instalments between 28th April 1942 and 8th May 
1942. Each consignment of the pipe was accompani- 
ed with an intimation from A to reiect the pipes 
within three days if they were not found to be of 
the quality agreed upon. The payment for the goods 
supplied was made by B in full by 15th May 1942. A 
was first intimated of the defective quality of goods 
on 7th July 1942. Further B had sent the hoses for 
rubberization to C : 

Held, that rejection of goods was not made within 
a reasonable time, that the acts of B of sending the 
hoses for rubberization to C and of making a pay- 
ment for hoses received were inconsistent with the 
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ownership of A and that B must, therefore, be deem- 
ed to have accepted the goods, within the meaning 
of S. 42, Sale of Goods Act. AIR (Vol 33) 1946 Mad 
69 : 1945-2 M L J 418 : 1945 M W N 677 : 58 M L 
W 588 : I L R (1946) Mad 548 (DB). 

S. 42 — Acceptance — Re-sale by purchaser. 


Where a purchaser who has an opportunity to exa- 
mine the goods does not do so but re-sells them, he 
loses his right to refund of the price if the goods are 
subsequently discovered to be defective. AIR (Vol 19) 
1932 Lah 52 : 32 P L R 734 : 135 Ind Cas 498 (DB). 


S. 44. 


Ss. 44, 46, 35 and 36 — Charges for care and 

custody of goods— Right of seller— Period for which 
claim could be made— Seller, if entitled to lien over 

^ Reading together Ss. 35 and 36 of the Sale of 
Goods Act, the buyer has to apply for delivery of the 
goods, apart from any express contract, at the place 
at which they are at the time of the sale. It is not an 
effective application for delivery on the part of the 
buyer to merely send notices or letters if goods are 
to be delivered at the place of the seller. Some per- 
son must be sent to whom goods can be delivered. 
The seller is entitled to reasonable charges for care 
and custody of the goods under S. 44 of the Act up 
to the date when a proper application for delivery of 
the goods is made by the buyer. 

The seller is not entitled to any lien under S. 46 
(1) (a) of the Act over the goods in respect of charges 
for care and custody recoverable under S. 44. The 
seller is entitled to recover them by an action against 
the buyer. If the seller however keeps the goods so 
that he may be the better able to enforce the pay- 
ment in respect of the claim for the charges on 
account of care and custody, he cannot add to his 
claim any charges in respect of the further retention 
of the goods. AIR (Vol 38) 1951 Nag 148 : ILR (1951) 
Nag 40 : 1950 N L J 363. 

S. 45. f r 

•Ss. 45, 46, 54 — Commission agent’s right of re- 
sale. 

Under the Sale of Goods Act, there is no question 
about it that the commission agent is entitled to the 
remedy given to an unpaid seller in S. 45 and in S. 46 
and an unpaid seller has a right of re-sale as limited 
by the Act. Under S. 54, the unpaid seller can re-sell 
after giving due notice. AIR (Vol 23) 1938 Oudh 
308 : 1936 OWN 528 : 12 Luck 247 s 162 Ind Cas 
745 (DB). 

S 46. 

_Ss. 46, 44, 35 and 36 — Charges for care and 

custody of goods— Right of seller— Period for which 
claim could be made— Seller, if entitled to lien over 

g °Reading together Ss. 35 and 36 of the Sale of 
Goods Act, the buyer has to apply for delivery of the 
goods, apart from any express contract, at the place 
at which they are at the time of the sale. It is not 
an effective application for delivery on the part of 
the buyer to merely send notices or letters if goods 
are to be delivered at the place of the seller. Some 
person must be sent to whom goods can be delivered. 
The seller is entitled to reasonable charges lor care 
and custody of the goods under S. 44 of the Act up 
to the date when a proper application for delivery ot 

the goods is made by the buyer. , 

The seller is not entitled to any lien undei S. 46 
(1) (a) of the Act over the goods in respect of charoes 
for care and custody recoverable under S. 44. The 
seller is entitle to recover them by an action against 
the buyer. If the seller however keeps the goods so 
that he may be the better able to enforce the pay- 
ment in respect of the claim for the charges on 
men .of nf rare and custody, he cannot add to his 
35£ any charges in respect of the further retention 


of the goods. AIR (Vol 38) 1951 Nag 148 : 1 L R 
(1951) Nag 40 : 1950 N L J 383. 

Ss. 46 and 54 — Applicability — Seller parting 

with goods before payment — Effect — Right to re- 
sell— Re-sale — Liability to buyer. 

Sections 46 and 54 of the Sale of Goods Act do not 
apply to and do not contemplate the case where 
the buyer has already taken delivery of the goods 
bought by him. These sections contemplate that 
the seller (unpaid) has not parted with possession of 
the goods sold, and while he is in possession he has 
the right of re-sale. When possession is taken by the 
purchaser such possession is not transferred to the 
vendor by the buyer subsequently leaving the goods 
at the seller’s door. In such cases the seller has 
neither the right (except at the request of the buyer) 
nor the duty to re-sell the goods. It he disposes ot 
the goods, he is liable on the footing of conversion. 
AIR (Vol 36) 1949 Bom 334 : 51 Bom L R 480. 

S. 46 Defendants buying with their own money 

on behalf of plaintiff — Notice demanding balance 
of purchase-money — Right to re-sale — Implied 
consent. 

The plaintiff sent an order to the defendant’s firm 
to fill three kothas of wheat containing a thousand 
maunds each. The order was dated 12th May 1930. 
Rs. 1200 were remitted by way of advance or earnest 
money. The defendants purchased wheat sufficient 
for filling two kotha and submitted accounts to the 
plaintiff. As the price of wheat was falling, they 
gave three notices to the plaintiff in the month ot 
July 1930 demanding the balance of the purchase- 
money and stating that if the balance were not sent, 
they would sell the goods. The plaintiff absolutely 
ignored these three notices and gave no further 
instructions : 

Held, that the defendants had implied authority 
to sell at the market rate; the silence of the P laintl “ 
may be treated as giving implied consent. A 1 n 
(Vol 23) 1936 Oudh 308 : 1936 O W N 528 : 12 Luck 
247 : 162 Ind Cas 745 (DB). 

S. 46 — Re-sale — Measure of damages. 

Purchaser’s failure to take delivery — Re-sale •— 
Damages in such cases are to be calculated on tne 
difference between the contract rate and the rate 
prevailing in the market and the date of breach o 
contract. (1937) 39 P L R 945. 

— Ss. 46, 51— Stoppage in transit, right of. 

Section 46 must be read with S. 51 and it it ‘ 
proved as a matter of fact that transit is at an en 
and the goods are at home, then the right of stoppag 
of the unpaid seller has gone. AIR (Vol 23) 1936 Sind 
200 : 30 S L R 154 : 165 Ind Cas 559 (2) (DB). 

S. 46 — Plaintiff investing money — Loss, re- 
covery of — Re-sale, right of — Proof of passing 
property to defendant should be given. 

In a suit for recovery of a sum of monev bf ing 
amount of loss sustained by the re-sale ™ . he 

which the defendant had purchased through 

plaintiff, even thoueh when the plaintiff l ". t0 
his own money in the transaction he is entit 
recover the loss in the same way as if he had * 
dealing with the defendant as his principal, y^^^ 
necessary to show that the property in t the 

passed to the defendant so as to give a g 903 

plaintiff to re-sell the goods. (1935) 157 ind oa 

(DB) (Lah.). . . . '-crpncc of 

S. 46— Return of hired article— Acquiesc 

owner — Contract, if rescinded. 


wner — contract, n rwy,uu W . article 

If an owner acquiesces m the , reception 

hired under a hire-purchase agreement the 

of the article bv him and his acqu esce ce Lah 
to rescission of the contract. AIR (Vol 

384 : 33 P L R 482 : 137 Ind Cas 234. 
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Ss. 46 (2) and 56— Contract for sale of unascer- 
tained goods by description — Breach by buyer — 
Measure of damages — Crucial date — Date of breach 

or of re-sale. . . . , f 

Plaintiff entered into a contract with the deien- 
dant for the sale of 31 bales of a special kind ok 
yarn which then formed part of a larger stock lying 
in the Mills godown, and delivery was to be made 
a month hence. The defendant failed to take deli- 
very on the due date and the plaintiff subsequently 

resold the goods at a loss and sued the defendant tor 
damages. The goods were never ascertained either 
on the date of the contract or at any time up to the 

date of breach which occurred when the defendant 

failed to take delivery on the due date. T hey were 
not ascertained till after the re-sale by the plaintitt. 

Held, that under Ss. 18 and 23 of the Sale of 
Goods Act the property in the goods did not pass to 
the defendant as they had not been aPP 10 ?™*^ 

and set apart and so remained unascer amed goods 

of a particular description under S. 46 (2) 

S. 56 of the Act, the plaintiff was entitled to sue ^the 

defendant for damages for non-acceptance of goods 

(1948) Nag 867 : 1948 N L J 561 iDB). 

S. 47. 


S. 47— Lien for storing charges. { 

The vendor and purchaser can make it a ter^ ^ 

the contract that the vendor wi 11 h ^ Nag 

chattel for storing charges. AIR 2 72 • 207 Ina 

141 : 1943 N L J 86 : 1 L R (1943) Nag 272 . 2U/ ina 

Cas 145. 

Hi*. 49 - Termination of lien - Goods^old and 
delivered — Cost of repairs not pa^ __ Vendor, 
Vendor taking goods for furth ^ { ^ riKina i repairs. 

held had no lien on goods for cost of original p 

AIR (Vol 30) 1943 Nag 249 : 1943 N L J 397 
(1944) Nag 37 : 209 Ind Cas 35b. 

=1: 50— Stoppage in transit _ « 

Railway receipt made out in na _ tnooage . 

consignor and consignee— Rig is P an equitable 

The right of stoppage in transit » o£ the 

right which arises wholly from reason of justice 

buyer and is based upon the plain reason ^ J d 

and equity that one man s 5 go< o ight continues so 

to the payment of another. 1 ne ngn f ^ carrier or 

long as the goods are in the po capacity as such 

other bailee for transmission in h^s capacity ^ u 

to the buyer and are made de i obtained from 

is immaterial whether the document oota ^ gQods 

the carrier or other bailee Jor r both as cons ig- 

is made out in the na 9 f,° j s * n0tt provided, of 
nor and as consignee of the good " ran smission by 
course, the goods are delivered for trans 1936 

the vendor and not by 

Sind 106 : 30 SLR 148 : 163 Ind Cas b/o. 

S. 50— Transit, when ceases. purchas- 

Where the first consignment of theg b ^ en un _ 
ed by the insolvent ven dee without payment 

loaded in the godown of the v , or( j er was given 

of freight before the counter . is wa ived and 

by the vendor, the nght of t t g sitan d the vendor 
the consignment ceases to b n Sind 106 : 30 
has no right over it. AIR ( 

SLR 148 : 163 Ind Cas 875 presumption . 

_S. 50-Non-payment of fneg some . 

Mere non-payment of ‘ he transit is not at 
times raises a presumption th must depend 

an end, is not sufficient and eac Sind 1QQ . 30 

on its own merits. A 1 « J v 01 ^ 

SLR 148 : 163 Ind Cas 875. 


s! 53 — Unpaid seller’s right of lien — Effect of 

delivery chit. 

The delivery chit did not represent the goods or 
transfer possession thereof or entitle the holder to 
receive delivery from the original seller, and irres- 
pective of whether the original seller had received 
the purchase price of the goods, he is entitled to 
refuse delivery to the holder in the exercise of his 
right of lien as unpaid vendors. The delivery chit, 
therefore, does not fall within the purview of S 53 (1). 

A l R (Vol 28) 1941 Sind 78 : 1 L R (1941) Kar 89 . 

195 Ind Cas 137 (DB). 

S S4 

; s 54 — Applicability— Unpaid seller parting with 
possession— Right of to re-sell - Possession if trans- 
ferred to him by buyer leaving goods at seller s door 
—Liability of seller selling same. 

Sections 46 & 54 do not apply to and do not contem- 
olete the case where the buyer has already taken deli- 
very of the goods bought by him. These sections con- 
tent ol at ed that the unpaid seller has not parted with 
poTsession of the goods sold and while he.is in posses 
sion he has a right of re-sale. When possession is taken 
by the purchaser, such possession is not transferred 
to the vendor by the buyer subsequently leaving the 
goods at the seller’s door. In such cases the seller has 
neither the right (except at the request of the buyer) 
nor the duty to re-sell the goods. If he disposes of 

the goods he is liable on the footing of conversion. 

AIR (Vol 36) 1949 Bom 334 : ol Bom L R 480. 

54 — Right of unpaid seller to resell. 

TTndpr S 54 the unpaid seller can re-sell after giv- 
ing dte notice’. A 1 R <y° l .23> 19 pG OudH 308 s 1936 
OWN 528 : 12 Luck 247 : 162 Ind Cas 74o (DB). 

S. 54 — Re-sale— Commission. 

Where an unpaid vendor seller sells the goods in 
exercise of his right of re-sale, it is not open to him 
to claim a 'resale commission in respect of the goods 
sold. The fact that property had passed to t . h ® b “y*[ 
does not make any difference. A I R (Vol 18) 1931 
Sind 26 : 25 SLR 271 : 129 Ind Cas 912. 

S. 54 (4)— Contract containing arbitration clause 

rescinded on seller exercising right of resale — Arbi- 
tration clause is not wiped out and reference to arbi- 
tration can be made. 

Where a contract of sale of goods contains an arbi- 
tration clause, and the seller expressly reserves a right 

of re-sale in case the buyer should make default, the 
! arbitration clause is not wiped out on the rescission 
of the contract by the seller by the exercise of his 
1 right of re-sale under the contract and hence refer- 
; ence to arbitration can be made in pursuance of the 
5 arbitration clause. AIR (Vol 28) 1941 Lah 427 . I L R 
(1942) Lah 788 : *198 Ind Cas 17 and 45 P L R 287 . 

I AIR (Vol 30) 1943 Lah 295 : 212 Ind Cas 41 L Over- 
ruled. A I R (Vol 33) 1946 Lah 110 : 48 P L R 116 : 

3 ILR (1946) Lah 672 : 227 Ind Cas 540 (FB). 

_S 54 (4) — Rescission does not completely annul 

contract Contract is still kept alive for providing 

means for claiming damages. 

Harries C. J. - The term “rescission’’ as used m 
1 S. 54 (4) does not mean complete and total annui- 
n nient of the contract and by such rescission the par- 
d ties are not placed in the same position as if they 
»r had never entered into contract. As sub-s. 

0 ed to the seller the right to claim damages in sp te. ok 
rescission the contract must be regarded as existing 
at least for the purpose of claiming such damages. 
, Consequently it must be regarded as existing for pro- 
[I viding the means for claiming such damages, 
d (Distinction between frustration and rescission 

10 pointed). AIR (Vol 33) 1946 Lah 116 : 48 P L R 110 : 
ILR (1946) Lah 672 : 227 Ind Cas 540 (FB). 
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Ss. 54 (4) and GO — Rescission of contracts under, 

distinction between (Per Harries C. J.) 

There is no real distinction between rescission of 
contract under S. 60 and that under S. 54 (4'. Under 
S. 60, one party may accept the other’s repudiation 
and thereby relieve himself from all further obliga- 
tions under the contract. In other words, he can re- 
gard the contract as rescinded and he, by his option, 
rescinds the contract. Under S. 54, sub-s. (4), the sel- 
ler is not bound to re-sell when power is given to him 
to re-sale in the contract. But if he elects to re-sell, he 
thereby rescinds the contract or treats it as resinded. 
The rescission is ns much at the option of the party 
not in default under S. 54 sub-s. (4), as it is under 
S. 60. In both the cases it is by the act of the party 
not in default that the contract is rescinded. Once 
the party who is not in default has elected to pursue 
a certain course, he puts an end to the contract and 
it is rescinded. Both are cases of rescission without 
prejudice to a right to claim damages. In other 
words, both are cases of rescission absolving the par- 
ties from all future obligations, but in each case the 
contract is kept alive for the purposes of assessing 
damages for breach. AIR (Vol 33) 1946 Lah 116 : 48 
PLR 116 (FB). 

S. 54 (4) — Nature of right to resell — Revision. 

Contention that right of re-sale was exercised 
under S. 54 (2) and not under S. 54 (4), as the seller 
had a lien under S. 47 cannot be allowed to be raised 
in revision for the first time as it would spring a sur- 
prise on the other party. AIR (Vol 30) 1943 Lah 295: 
45 PLR 287 : 212 Ind Cas 411. 

S. 55 

S- 55— Mandatory injunction — Right to relief — 

Discretion of Court. 

Injunction is a discretionary relief to which the 
plaintiff is not entitled as of right in every case. 
Where the order of the Court is likely to be rendered 
nugatory, it would be a fit case in which the manda- 
tory relief asked for should not be granted. AIR 
(Vol 37) 1950 All 505. 

S. 55 — Forfeiture clause respecting earnest 

money — Legality. 

Since earnest money is part of the sale price, it is 
forfeited when the transaction falls through. Hence 
a forfeiture clause in respect of earnest money on 
breach of the contract by vendee is not repugnant to 
the general principles of law governing contracts of 
sale. AIR (Vol 31) 1944 Nag 73 : 1943 N L J 490 : 
ILR (1943) Nag 740 : 218 Ind Cas 161 (DB). 

S. 55— Contract of saje embodied in compromise 

decree — Failure of buyer to complete payment — Part 
payment by buyer — Forfeiture. 

Where a compromise decree embodying a contract 
of sale directs the purchaser to pav the price by 
instalments and does not provide for forfeiture of 
any part payment made, on the failure of the pur- 
chaser to complete payment, so far as the part pay- 
ments made are concerned, the same codsiderations 
will apply as would apply to an ordinary contract of 
sale on the terms of the compromise. AIR (Vol 29) 
1942 Sind 37 : ILR (1941) Kar 495 : 199 Ind Cas 438 
(DB). 

S. 55 — Applicability and scope. 

Plaintiff obtained a decree in execution of which, 
by a warrant of attachment, the right, title and 
interest of the judgment-debtor in two immovable 
properties were attached. The judgment-debtor 
having failed to satisfy the decree, the Sheriff was 
directed to sell by public auction the right, title ana 
interest of the judgment-debtor in those properties. 
Notice was issued to iclaimants inviting claims. As 
a result of the notice, the defendant filed an affidavit 
of claim in which he claimed to be a secured creditor, 
and also claimed priority over the plaintiff in respect 
of a mortgage executed by the judgment-debtor in 


his favour. The plaintiff disputed the defendant’s 
claim to priority. During the investigation of the 
claim the aefendant came to a settlement with the 
plaintiff, the terms of which were recorded in writing 
signed by the respective attorneys of the plaintiff 
and the defendant. The agreement provided (1) that 
the defendant was to pay certain sum to the plaintiff 
within four weeks in full settlement of his claim (2) 
that on such payment the plaintiff was to execute 
an assignment of the judgment debt with all the 
benefits of the decree within four weeks and the 
defendant was to he at liberty to raise the attach- 
ment at his cost. After the execution of the agree- 
ment but before the expiry of four weeks, the judg- 
ment-debtor was adjudged insolvent. The defendant 
thereafter refused to complete the purchase and 
hence the plaintiff instituted a suit to recover the 
agreed amount as price of the decree bargained and 
sold and in the alternative the same amount as 
damages for breach of contract : 

Held, that the parties intended to enter into an 
oral agreement for sale of the decree, credit being 
given to the defendant at his option for four weeks, 
and the plaintiff undertaking to give to the defen- 
dant an assignment of the judgment-debt in writing 
upon payment within four weeks. The agreement, 
therefore, was an agreement of sale out and out and 
the suit fell within S. 55 (U, and that the plaintiff 
was entitled to maintain an action for the price. 

Held, further that even if it be assumed that the 
agreement was a mere agreement to sell, the circum- 
stances showed that the defendant wished to buy 
the plaintiff off and that the intention of the parties 
was that the defendant was to take the decree as it 
was with the right to enforce it as it was. Neither ot 
the parties had in contemplation the possibility that 
the judgment-debtor might subsequently to the fj ate 
of the consent terms become insolvent, and those 
consent terms were certainly not subject to any 
implied condition that the debtor should remain 
solvent. In the circumstances of the case, the plain - 
tiff was entitled to maintain the claim under S. 55 (2). 
AIR (Vol 26) 1939 Bom 84 : 41 Bom L R 33 : 186 
Ind Cas 858 (2). 

S. 55 — Date for payment fixed — Condition.au- 

thorising re-sale on failure to pay — Default — Suit to 
recover price. 

The plaintiff firm sold by a deed a kotha of barley 
to the defendant firm. The price plus weighing ana 
other charges was to be paid on certain date but tne 
buyer had the option of paying before that date. 
One of the conditions of the contract was that tne 
kotha was to be kept locked by the seller until tne 
price was paid and if the price was not paid as . c °”' 

tracted, tne seller was to be at liberty to re-sell tne 

barley after giving a week’s notice to the buyer. 
The defendants had not paid the full price on tne 
contract date and the plaintiffs sued them for tn 
balance of the price : 

Held, that the intention of the parties was that 
property should pass as a matter of fact. The con- 
tract did not reserve to the seller the right to sell t 
goods pending the fulfilment of a condition 
dent. The buyer could insist on delivery a f. any , , ‘j 11 ,, 
by paying the price. In any case the s v‘ e J1 r T , , 
right to sue for the price under S. 55 (2). AIR ( 

25) 1938 Lah 30 s 39 P L R 778 : 175 Ind Cas 44U. 

S. 55 — Scope. 

Unpaid vendor has a right under S. 107, Contrac 
Act to re-sell or under S. 55, Sale of 
to sue the purchaser for price of Soods. AIR ( v 01 
1935 Nag 60 : 31 N L R 159 : 156 Ind Cas 156. 

ZZss. 56, 57 — Breach of contract'— Measure ot 
damages. 
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In a suit for damages by vendor or purchaser on a 

breach of contract the criterion of damages is to be 
the market price at the date of the breach. W here 
the option as regards time lies with the purchaser 
and the goods are ready for delivery, the vendor s 
damages should be based primarily on the market 
price prevailing at the date when the contract was 
repudiated. Where the contract is kept alive b> the 
other party and the repudiation is not acted on, it is 
the agreed date of delivery of the goods according 
to the contract which will govern the measure of 

damages, AIR (Vol 30) 1943 Nag 210 : 1943 N L J 
125 : ILR (1943) Nag 7 /2 : 20/ lud Cas 16/. 

S. 56— Vendee paying earnest money but com- 
mitting default - Earnest money, forfeiture of— 
Vendee’s right to recover balance of purchase 
money— Vendor’s right to set off damages. 

Even in respect of sale of goods, it is customary in 
India to receive sums of money by way of deposit or 
earnest and such sums are forfeited when default is 

committed by the vendee. * •» i 

Where a contract for sale of goods has failed 
through default of the vendee, he is entitled to 
recover the balance of the purchaser-money paid by 
him (excluding the earnest money) and the vendors 
can only resist the claim by seeking ; tow against 
the said sum any damages which they might have 

incurred by reason of the vendee’s non-performance 
of the contract. But before they substantiate their 
claim they should prove their readiness and willing- 
ness to oerform their part of the contract and that 
they were in a position to perform the contract on 

sattSwaSBfSf.*®!* 

Cas 751* , i 

S . 56 — Breach of contract to purchase shares— 

^The defendant offered to purchase and the 

thereof^" the plaintiffs "notified to defendant by 

the shares within a week, the sanw wou 
thereafter at his risk and account. The plamtms sueu 

re^^dunTd^eptember^^lo^T.'chiejto the failure of 
*8 & MT5S given a"to why the 
^“Aei&f f/ordi?"? succeed the jUtaUlbtad 

to show the market price at the a ^ soon as 

iSkSb E e r e b hofdtron th to Te 

i^^-^^-Credft to he 

SSi5S^-^ :i938AW 7 : 

dHtfon^^^purchaser-lpurcliaser, ^whenentitled to 

recover purchase “j^n/idiated a contract for sale of 
A person who had repu i cannot sue to recover 

land without justifiable reas ^or w ho objects to 
the purchase-money from the vendor w 


the repudiation and is willing to pcilorm the con- 
tract. lie can recover only if the vendor had also 
treated the contract as at an end or a reasonable tune 
has elapsed beyond which it is not right lor the 
vendor to 'it down and do nothing, either indicating 
of his intention to treat the contract as still m 
tence or to treat it as at an end or to sue for *Pemlic 
performance. AIR (Noll-) 1935 Mad i • • • i . 

M W N 108L : 69 M L I o35 : 42 L W 6.7 : lo8 Ind 

Cas 827. 

S. 56 — Measure of damages — Ascertainment. 

The plaintiff had made the highest bid lor a pawn 
shop on March 1, 1933, aud it was knocked down o 

him. The conditions of the sale were that the pur- 
chaser was to pav one-fifth of the bid immediately 
after the fall of the hammer, and that the sale was 
subject to the confirmation of the Municipality. lie 

failed to pay one-fifth of the purchase price lor this 

pawn shop and. therefore the Municipality could not 

or did not confirm the sale, a, »d the ] s ‘‘ ° p t 
question was put up again on March 28 . It was put 
up for sale for the period of one year, which was the 
period of the original sale, and as the highest .bid .was 
only Rs. 6,000 it was again put up for sale, apparent- 
ly on the same day for a period of -three y^rs and 
then fetched Rs. 36.000 or Rs. 12000 for each ol the 
year. On this the Municipality claimed that they had 

suffered a loss for the year in question of the differ- 
ence between Rs. 13,600 and Rs. 12,000. r he plaintiff 
paid the difference under protest. In his suit claiming 

rC Held, that the Municipality, by their action in re- 
selling the pawn shop license for a period of t/ e 
years instead of one year, prevented any measure of 
the damages for the breach of the contract being as- 
certaS 8 at a 1 and the plaintiff was entitled to he 
Refund claimed. A I R (Vof 22) 1935 Rang 143 : 156 

Ind Cas 726. 

Ss. 56. 55 and 58 - Motor car - Seller seizing 

car — Right to sue on cheque given by hirer. 

The respondent purchased from the appellant a 
second-hand car for Rs. 2,100 on what is ordinarily 
understood to be a hire-purchase system. Rs. 1,000 
was to be paid in advance and the remaining Rs. 1.100 
was to be paid by instalments spread over 8 months 
and on the payment of the full amount, the property 
in the car was to pass to the hirer The car was deli- 
vered to the respondent on payment of Rs. 50 i in cash 
and Rs. 950 by means of a cheque. Within 3 days, 
the respondent found out that the car had defects and 

countermanded payment of the cheque, rhe appel- 
lant sued for Rs. 950 on the basis of the cheque. 

Held that the conduct of the appellant in seizing 
the car’amounted to a cancellation of the agreement 
and the appellant was not entitled to claim anything. 

Held further as there was a total failure of con- 
sideration a suit on the cheque was also not maintain- 
able. AIR (Vol 20) 1933 Lah 470 : 144 Ind Cas 484. 

c 57 

s' 57 Contract Act S. 73— Measure of damages 

— Rights of purchaser in case of non-delivery. 

Where according to the terms of the contract, on 
failure of delivery of goods by vendor within stipulat- 
ed time, the purchaser was empowered to purchase 
those goods at market rates and recover the difference 
from the vendor, if is assumed that the goods would 

be worth to him, if he had them, what they would 
fetch in the ooen market, and that if he could get 

others in their stead, he could obtain them at that 

rate If the purchaser sells them at a price greatly in 
advance of the then market value that presumption 
is rebutted and the real value of goods to him is prov- 
ed bv the very fact of this sale to be more than 
market value and the loss sustained must be measured 
bv that price, unless he is to be permitted to make 
profit by the breach of contract, he compensated for 
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a loss he never suffered. A I R (Vol 34) 1947 Sind 22 : 
225 Ind Cas 145. 

S. 57 — Measure of damages. 

The measure of damages in case of a breach of a 
contract for sale is the difference between the con- 
tract rate and the market rate at the expiry of the 
period agreed upon as the price for delivery in the 
contract. A I R (Vol 31) 1944 Nag 279 : 1944 N L J 
283 : I L R (1944) Nag 749. 

— — S. 57 — Suit for purchase price paid under abor- 
tive sale — Liability, when arises. 

A suit by a purchaser for recovery of the purchase 
money paid under an aborative sale is one for money 
had and received to his account and when there is no 
consideration and the sale fails ab initio, the liability 
to refund the purchase money arises when it is receiv- 
ed by the vendor. A I R (Vol 27) 1940 Mad 794 : 
1940-2 M L J 273 : 1940 M VV N 884 : 52 L W 289 : 
I L R (1940) Mad 864 : 194 Ind Cas 403 (D B). 

S. 57 — Vendor and purchaser — Transfer of 

Property Act (IV of 1882), S. 55 (6) (b) — Vendee 
prepared to pay whole purchase price — Contract 
falling through no fault of vendee — Vendee, if can 
recover price paid as well as earnest money Whe- 

ther entitled to a charge for such money. 

Where according to the agreement of sale, the 
vendee had paid the earnest money and was in the 
process of paying the balance, and ready to pay it all, 
and was asking for performance by the vendors of the 
contract which they had entered into with him and 
the transaction fell through not because of any 
default of his the vendee is entitled to recover not 
only that part of the purchase price which he has 
already paid, but also those money which have been 
paid by him by way of earnest and is also entitled to 
a charge for such money on the property. AIR 
(Vol 25) 1938 Rang 367 : 178 Ind Cas 822. 

— S. 57 — Contract of sale — Earnest money, nature 
Breach on purchaser’s part — Earnest money, 
if forfeited — Purchaser contending non-forfeiture 
-7* Proof that agreement prevents forfeiture — Neces- 
sity of. 

Earnest money is a guarantee for the performance 
of the contract. If the transaction goes forward if is 
a part of the purchase price, but if it falls through on 
account of the default of or breach by the vendee, it 
is forfeited, in the absence of a contract either express 
in its terms or to be inferred from the whole contract. 
If the purchaser says that the earnest has not been 
forfeited, though the breach is on his part he has to 
show that the agreement prevents the forfeiture. This 
he can do, if the contract savs so in plain terms, or if 
the same can be inferred from all the terms of con- 
tract itself. A I R (Vol 23) 1936 Cal 51 : 40 C W N 
659 : 63 Cal 804 : 161 Ind Cas 166. 

S. 57 — Wrongful neglect or refusal to deliver 

goods, what is. 

The plaintiffs and defendants who were merchants 
entered into a contract by which the plaintiffs were 
to purchase from the defendants certain goods to be 
delivered on a certain date. Delivery was not to be 
made to the plaintiffs themselves, but to one of four 
exporting companies referred to in the contract, and 
plaintiffs had to send to the defendants at least six 
days before the due date what was known as a 
‘transfer form.’ On this transfer form would be in- 
timated the name of the firm to which the goods 
were to be delivered. The plaintiffs sent a registered 
letter to the defendants in which they intimated that 
delivery was to be made to a certain S & Co. and that 
letter was refused by the defendants. On the same 
day the plaintiffs wrote to S & Co., to inform them 
that the defendants would make the delivery and to 
request them to take delivery and make payment to 
the defendants. Delivery was not made by the defen- 
dants and the plaintiffs sued them for damage : 


Held, that by not sending a transfer form to the 
defendants, the plaintiffs had broken the contract 
and hence were not entitled to damages. AIR 

(Vol 22) 1935 Mad 619 : 42 L W 35 : 1935 M W N 
882 : ’*157 Ind Cas 751. 

S. 57 — Suit for damages by purchaser — Vendor 

not possessing goods — Tender of price by purchaser 
— Necessity of. 

In order to prove that a buyer is ready and willing 
to perform his part of the agreement, it is not neces- 
sary for him to show that he actually made a tender 
of the price. When the seller does not possess the 
goods it is an act of supererogation on the part of the 
buyer to take the money to the seller and make an 
actual tender thereof. 32 P L R 828 : (1932) 135 Ind 
Cas 606 (D B). 

S. 58. 

S. 58 — Though a party to a contract for sale of 

goods can obtain a decree for specific performance if 
his case is covered by S. 58 of the Act it does not 
follow that breach of an implied negative covenant 
cannot be restrained by injunction merely because 
covenant is contained in a contract for sale of goods. 
A I R (Vol 27) 1940 Cal 466 : I L R (1940) 2 Cal 53 : 
191 Ind Cas 847. 

S. 58 — Part performance — Conditions of appli* 

cability of the doctrine. 

One of the necessary conditions for applying the 
doctrine of part performance is that the contract to 
which the act of part performance referred, must be 
such as in its own nature is enforceable by the Court. 
A l R (Vol 20) 1933 Mad 364 : 150 Ind Cas 660. 

— -S. 58 — Part performance — Agreement of sale 
of immovable property of Hindu minor entered into 
by guardian — Doctrine of part performance, if 

applies. 

An agreement of sale of immovable property of a 
Hindu minor entered into on his behalf by his natural 
guardian, assuming the same to have been entered 
into for necessity, is not binding on the minor and 
enforceable specifically against him although the 
debts binding on the minor are discharged by the 
consideration paid for the sale. Consequently, the 
doctrine of part performance does not apply to such 
a contract. AIR (Vol 20) 1933 Mad 364 : 150 Ind 
Cas 660. 


S. 59. 


S. 59 — Breach of warranty — Rejection of 
goods. 

Under S. 59, the buyer is not, by reason of a breach 
of warranty, entitled to reject the goods. He may s . 
up against the seller the breach of warranty in dimi- 
nution or extinction of the price. (1940) 42 P L K 
172. 

S. 59 — Breach of warranty of petrol consump- 
tion of car — Reasonable damages. 

Where, in a case of a breach of warranty as to the 
petrol consumption of a motor car, the damages were 
assessed at tne extra running costs on the supposed 
life of the car as 200,000 miles and damages to the 
extent of Bs. 3,U00 were awarded : , , 

Held, that it was quite unreasonable and tne 
amount of damages should be reduced to Rs. -,0 U Y* 
A I R (Vol 21) 1934 All 392 : 154 Ind Cas 320 W 

(D B) ‘ 

S. 59 — Breach of warranty — Notice to claim 

damages. . 

What is reasonable time for giving notice ot 
tion to claim damages for breach of warranty is 
question of fact depending on the circumstances 

each case. AIR (Vol 19) 1932 Lah 52 : 32 P L R 734- 
135 Ind Cas 498 (DB). 

S. 59— Contract to sell— Warranty — Bread* of 

Inferiority — Proof of — Suit for damages — Custom or 
trade— Evidence Act, S. 3. 
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In a suit for damages for breach of warranty in a 
contract for sale of goods the plaintiff need not 
prove inferiority of quality by an examination of the 

whole of the goods received oy him. It is enough it a 
fair number of samples taken from different portions 

of the bulk is shown to be interior. ... 

The plaintiff must show how he has dealt with the 
(502) : 29 Cal 323 (FB). 

S. 59 (1) — Breach of warranty — Measure ot 

df Thf measure of damages in a case of breach of 
warranty is not the full consideration which has 
passed from the party affected by such a breach. Any 
benefits received by him under the contract must be 
taken intcTconsider at ion and the damages recoverable 
will be the excess only of the value of the one over 
the other- the measure of damages is the ditterence 

between the actual value of the ff^^Dreslnt- 
value if the property -had .been what i .was represent^ 

ed to be. AIR (Vol 26) 1939 Oudh 186 . 1939 U vv in 
339 : 180 lnd Cas 879 (DB). 

— S. 60 - Repudiation of contract by one party ~ 
Other party not accepting repudiation - If 
to sue for damages before expiry of time for pertor 

mance — Contract Act, S. 39. 


• i 

Under the English common law, .{* ^Ueroarty 
parties to a contract repudiates it the other par y 

may accept the repudiation and tr « a ^ ‘h® e 

'is discharged and sue for damages or he may refuse 
To accept fhe repudiation in which. case , the contract 

S ‘to sue ffEMSrfc breach before the 

it^eff^^frot^the ^In^lish Common Law. ILR (1948) 

60 — Breach of contract by buyer — Seller’s 
right of re-sale— Delay due to act of b «y e J— Effect. 

8 Upon a breach of a contract by the buyer, the 
sellers bound under S. 60 to treat the contrac t rf 
sale as cancelled and exercise his right ot re-sale 
within a reasonable time of the breach. But when 

the delay on the part of the seller is mainly due i0 

the unreasonable and unfair attitude of the biyer 
with a view to gain time, the seller cannot be said t 
hate acted with undue delay in not exercising his 

rig Whfrra S contrcuffor ly sale of unascertained goods, 
there is no right of re-sale or right to recover insur- 

mmm 

i w R 149 : 175 lnd Cas 552 (DB). 

1_S 60-Contract for sale-Anticipatory breach _ 

time^f perbirtmince ^ie o^her^party^may^either treat 

the contract as subsisting as still in force, he 

if he elects to f *!ThVofhe?party as well. He remains 
keeps it alive for the oth pa ^ liabilities un der 

subject to all his own o g , seeks to enforce 


noe 

1935 Mad S45 : 1935 M W N 230 : 41 L W 440 : 157 
lnd Cas 640. 

S 61 

S* 61 _ Failure of consideration — Recovery of 

m< \Vhere the defendant has sold the orange crop o I 
his garden to the plaintiffs, it is the duty of the de- 
fendant to deliver possession to the purchasers ana 
the purchasers are under no duty to find 1 an addi- 
tional amount out of their own pockets to pay ott a 
creditor of the defendant who has attached , th ® 
in execution of his decree against the defendant. The 
purchasers are entitled to recover the money paid 
since the consideration for the payment of it ha 
failed. That right is specially reserved- under S 61 (1). 
AIR (Vol 30) 1943 Nag 332 : I L R (1943) Nag 7b2 . 

1943 N L J 508 : 210 lnd Cas 625. 

S. 61— Purchaser obtaining possession of subject- 

matter of contract before payment of purchase 
price — Interest on purchase-money — Liability tor. 

If in cases where Courts of Equity would grant 
specific performance, the purchaser obtains possession 
of the subject-matter of the contract before the pay- 
ment of the purchase price, he must, in the absence 
of express agreement to the contrary , pay intere 
his purchase-money as from the date when he gets 
possession until the date of payment because it 
would be inequitable for him to have the benefit of 
possession of the subject-matter ot the contract and 
also of the purchase money. 

The general rule under which a purchaser who 
takes possession is charged with interest on his Pur- 
chase money from that time until at is paid is .well- 
established and applies to compulsory ’ Bgrchases. 
A I R (Vol 28) 1941 P C 114 : 1941 A W R 76 . 8 b b. 

197 : 197 lnd Cas 186 


i lv /1 iuu , 

61 Practice of medical practitioner to charge 

. • L « 


iD AcredRo C r e c r ancla?m ' interest (1) on the ground of 

agreement, (2) on the basis of a statute and (3) on the 
ground ot usage. The practice of a medical practr- 
Uoner to charge interest at 1 per cent, per mensem 
does not amount to usage. The mere writing on the 
bills that interest at 1 per cent, per mensem will be 
charged cannot amount to a contract. i • 

jfc* "j" £ r&i’asstefte 

“S'lwJlAWRTO : 16 Luck. 701 : 192 lnd Cas 
885 (DB). 


.S. 62. 


undS 5h tirif qCestfon Pa of 

% sra ^2 h r 'ss ;S?s 

A W R 149 s 175 lnd Cas 552 (DB). 

g 64— Auction-sale _ Purchaser depositing pur- 

money with auctioneer — Sale going off due to 
deflu “ of seller _ Auctioneer's liability to return 
deposit to purchaser _ Position of auctioneer - 
Auctioneer handing over money to seller— Whether 
^ill liable— Liability of auctioneer and seller, 
whether joint and several-Successive actions, if per- 
missible. 

The position of an auctioneer is that of a stake 
holder ^ Where a deposit is made of a portion of the 
ourchase- money in an auction-sale and later on it is 
Found that the vendor had no title to convey , a case 
arises in which a deposit was made on a considera- 
tion which had failed and an action would lie against 
an auctioneer for money had and received even in a 
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case where the deposit is handed over by the 
auctioneer to the seller. 

When a purchaser wants the return of the deposit 
made to an auctioneer on a consideration which had 
failed, he is not seeking to enforce any contract 
against the agent. lie is bringing an action which, 
in English Law, is well known, viz., an action for 
money had and received. Hence, when money is 
paid bv the purchaser under a mistake of fact on a 
consideration which was supposed to exist but 
eventually turned out to be without any substance, 
the purchaser is entitled to ask for the return of the 
deposit which was made with the auctioneer. 

O/i failure of consideration for sale, the purchaser 
brought a suit against the auctioneer for return of the 
purchase-money which was deposited with him by 
the purchaser. The seller applied under the U. P, 
Encum. Estates Act during ithe pendency of the suit 
and the suit was stayed under the provisions of that 
Act. In the proceedings under that Act, the purch- 
aser got his claim registered against the seller for 
damages including the return of the earnest money 
paid to the auctioneer and obtained a decree for the 
same. It was contended that as the purchaser had 
obtained a decree against the seller no decree could 
be passed in the suit which had been stayed against 
the auctioneer : 

Held that the mere fact that the purchaser had ob- 
tained a decree against the seller could not prevent 
him from obtaining *a fresh decree against the auc- 
tioneer regarding the deposit because the liabilities 
of the auctioneer and the seller, though arising out 
of one transaction and in a way allied to each other, 
were joint and several, and therefore, successive 
actions could be maintained on such liabilities. There 
could be no objection to the two decrees being grant- 
ed subject to the condition that if any money was 
realised in execution of one decree, it would have to 
be credited in the other and the purchaser will not 
have any right to recover the 'amount twice over. 
A I R (Vol 29) 1942 All 90 : 1941 A L J 756 : 1941 
A VV R 365 : 199 Ind Cas 302. 

GOODS ACT (ENGLISH) (1893, 56 & 57 

VIC C 71) 

S. 10. 

S. 10 — Stipulation as to time -of delivery — If 

essence of contract. 

Unless a different intention appears from the 
terms of the contract, stipulations as to the time of 
delivery are not the essence of a contract of sale of 
goods. (1910) 13 O C 143 : 6 Ind Cas 1011. 

S. 14. 

— S. 14 —The first exception to S. 14, English Sale 
of Goods. Act (equivalent to Sale of Goods Act), if 
its terms are satisfied, entitles the buyer to the 
benefit of an implied condition that the goods are 
reasonably fit for the purpose for which the goods are 
supplied but only if that purpose is made known to 
the seller “so as to show that the buyer relies on the 
seller’s skill or judgment.” A I R (Vol 23) 1936 P C 
34 : 1935 O W N 1327 : 43 L W 132 : 1936 A L J 
120 : 1930 A W R 255 : 70 M L J 513 : 159 Ind Cas 
667 (2). 

SALES TAX 

See also Local Sales Tax Acts. 

Levy of — Point of time for — Payment of price 

if determines liability to tax — Non-delivery of goods 
— Liability. 

In the case of an ordinary retail sale for cash across 
the counter of a shop, the stages of agreement, ap- 
propriation of the goods to the contract, delivery, 
payment of the price and passing of the property are 
all practically simultaneous. But in more compli- 
cated transactions for the sale of goods to be produc- 
ed or manufactured, the stages may be spaced in 
time in various ways. Where the time selected is as 


in general the time of the delivery of the goods to 
the purchaser, liability for the tax would not depend 
on the price being paid, for the goods may be deli- 
vered on credit and the purchaser may default in 
payment. The general rule would be inapplicable to 
a case where the goods are never delivered. AIR 
(Vol 34) 1947 PC 94 : 1947 O A (PC) 12 : 1947 AWR 
(PC) 12. 

SALT 

See (1) Bombay Salt Act, 1890. 

(2) Salt Act, 1882. 

SALT ACT (12 of 1882) 

S. 9. 

S. 9 — Notification No. 41, Rr. 3, 9 — Offence un- 
der R. 8. 

An offence under R. 8 of Notification No. 41 issued 
under S. 9, Salt Act, can be made out only if the con- 
traband salt has been produced or manufactured in 
the State from which it has been imported into Bri- 
tish India. The fact that it has been imported from 
the State does not give rise to a presumption that it 
was produced or manufactured in the State. AIR 
(Vol 21) 1934 Lah 967 : 36 PLR 248 : 36 Cr LJ 463 : 
153 Ind Cas 951 (DB). 

S. 9 — Offence under R. 9 — Essence of — Pre- 
sumption of non-payment. 

The essence of the offence under R. 9 of the Noti- 
fication No. 41 issued under S. 9, is that duty has not 
been paid in the State where the salt was obtained. 
It cannot be presumed that duty was in fact not paid 
and the prosecution has to prove it. AIR (Vol 21) 
1934 Lah 967 : 36 PLR 248 : 36 Cr LJ 463 : 153 Ind 
Cas 951 (DB). 


S. 9 — Abetment of offence — Abetment of offence 

under Salt Act — Punishment prescribed under S. 9 
— Punishment under Penal Code, S. 117, is illegal. 

The punishment under Penal Code, S. 117, for 
abetment of an act which is an offence under Salt 
Act (1882) and not an offence under Penal Code, is 
illegal for the reason that Salt Act, S. 9, prescribes 
specific punishment for the abetment of such an 
offence. It is illegal to proceed under S. 117, Penal 
Code, which allows a higher punishment for abetment 
of an offence for the punishment of which a lighter 
and separate penalty is provided by the provisions of 
S. 9, Salt Act (1882). AIR (Vol 17) 1930 Oudh 497 : 
1930 Cr Cas 1101 (DB). 

■ ■ ■ S. 9 — Offence under — Whether punishable under 
Penal Code, 1860. 

Doing anything in contravention of the Salt Act or 
of any rule made thereunder is not a separate offence 
under Penal Code; similarly the abetment of an act 
in contravention of the Salt Act or of any rule made 
thereunder is not a separate offence under the Penal 
Code. AIR (Vol 17) 1930 Oudh 497 : 1930 Cr C 1161 
(DB). . . 


S. 9 (a) — Abetment of offence under Salt Act — 

Conviction under S. 117, Penal Code — Legality. 

A person guilty of abetment of an offence under 

S. 9 (a) of the Salt Act may be convicted and sent- 
enced under S. 117, Penal Code, where it is proved 
that the act amounted to an abetment of the com- 
mission of an offence by the public generally or by 
anv number or class of persons exceeding ten- A H» 
(Vol 19) 1932 All 18 : 1931 ALT 986 : 53 All 642 : o3 
Cr L J 236 : 138 Ind Cas 91 (DB). 

S. 9 (a) — Abetment, meaning of. 

Tbe abetment referred to in S. 9 is simply abetmen 
within the meaning of the Indian Penal Code, wnic 
may be abetment by a single person. It can oe 
punished under S. 117, Penal Code, if the offen 
falls withiD the scope of that section. AIR (Vol 1»J 
1931 Bom 140 : 33 Bom L R 50 : 32 Cr L J 471 : OO 
Bom 353 : 130 Ind Cas 25 (DB). 
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S. 9 (a) — Abetment of offence under Salt Act— 

Punishment under Penal Code, S- 117— Legality. 

The punishment under S. 117, I enal C. ode, lor 
abetment of an act which is an offence under the 
Salt Act and not an offence under 1 enal Code , is 
illegal for the reason that the Salt Act prescribes in 
S. 9 (a) specific punishment for the abetment of such 
an offence. It is illegal to proceed under S. 1 . , 
Penal Code, which allows a higher punishment lor 
abetment of an offence for the punishment of which 

497 : 1930 Cr C 1161 (DR). 

S. 9 ( c ) Prescribes punishments for abetment of 

all kinds of offences under Salt Act. , 

Clause (c). S. 9 embraces all abet mentS Nvhet her 
aggravated or mitigated in their nature. TMh< * * 
does not provide for any execution in respect of such 
abetments as provided for by Penal Code, S. 117, a.Kl 

the punishment prescribed by the said section is lo 
all abetments of acts which are declared to he 

a 497 

~ ieci ionT^does n ot apply where 5alt is 

while S Ulla i5 h a°ppUes tSe case'of’an 

authorised place. Non-compliance with ‘he provisions 
of S. 118 renders the search irregular. AIR (W 1 
1924 All 437 : 5 LRA Cr 38 : 25 Cr LJ 463 . 1 1 lnd 

Cas 815. 

27; 

c’ 27 ‘Importation,’ meaning of. 

“There is nothing in S. 27 to hear out the contention 

that importation into a part pi the . te " lt °, r ‘ es i ^®". 
tioned in S. 1 is to be taken its meaning only imp 
tation from outside those territories, and not unpor- 

tation from one part of the ‘" ri |5 ) n , e n S d 1 * * * c°s 460 
part. AIR (Vol 11) 1924 Lah 160 : 69 fnd Cas 

SALVAGE . ci cq 

See also (1) Contract Act, S. 168. 

(2) Equity. 

(3) Shipping. 

Salvage lien - Applicability - Sale of property 

in execution of rent decree-Paymen^ 
to auction-purchaser to enable judgment-debtor 

obtain release and with intention to take a s mbs 
quent mortgage of property - Right to plead lien, 

against prior mortgagee. _ n u se _ 

A person who advances money in lieu ot a subse 

auent mortgage in his favour in order to discharge 

the liability 8 which the mortgagor had undertaken to 

the auction-purchaser of his property in execution 

for securing a release of that property » m no better 

position than the mortgagor himself with ret ere nee 

tn his claim for recognition of a lien as against a prior 

mor eagee or charge holder of that property at whose 

BEil She property- ' “ rWsBMw” » ■ 

27 Pat 421 (DR). 

Abandonment of interest in property lost-Intcn- 

I bre and' 1 oUe c ted b“ geS^IbUc^andtro? 

1 usht rl a V nd sold in market - Company no, asserting 

riB HSld° that the company must be deemed to have 
abandoned its right o? own ®‘ sb *P OV ii e (J er th t e he W salvage 

the issue of a press “Jl ion 1 of its right by the company 
was complete rn asserbon oH % R J ng le6 . 1941 

was immaterial, aim *, 01 , nR \ 

Rang LR 153 : 194 Ind Cas 887 (DB). 


Salvage reward — Measure of. 

Salvage is not always a mere compensation lor 
work and labour. The interests ol commerce, the 
benefit and security of navigation, the lives ol the 
seamen, render it proper to estimate a salvage reward 
upon a more enlarged and general scale. 

The ingredients of a salvage service are; (1) enter- 
prise in the salvers risking their own lives to save 
their fellow creatures and to rescue the property o 
their fellow creatures; (2) the degree of danger and 
distress from which the property is rescued— whether 
it were in imminent peril or almost ceitainly lost; 
(3) the degree of labour and skill which the salvers 
incurred and displayed at the time occupied. In this 
case Mis Lordship found the 2nd and ord points in 
plaintiff’s favour and that the lime occupied was one 
day and awarded a sum of Rs. 2,000 where thedefen- 
dants admitted his barge to he worth not more than 

Rs. 10,000. (1904) 27 Mad 187 (189, U0). 

SAMANODAKAS 

See Hindu law— Succession. 

SAME TRANSACTION 

See Criminal P. C., Ss. 233, 234 and 23o. 

SAMHITA 

See Hindu law— Texts. 

SANCTION o 

See (1) Civil P. C-, Ss. 91, 92. 

(2) Criminal P. C., Ss. 19o to 199 and 4 <6. 

SANCTION TO PROSECUTE 

See Criminal P. C., Ss. 188, 195, 197 and 476. 

SANTALS , . r 

See Hindu law— Marriage— Forms. 

SANTHAL 

See (1) Sonthal Parganas Act. 

(2) Sonthal Parganas Justice Regulation. 

(3) Sonthal Parganas Settlement Regulation. 

SANYASI 

See Hindu law (1) Ascetic. 

(2) Succession. 

SAPINDA 

See Hindu law-— Succession. 

SAPTAPAD1 

See Hindu law— Marriage. 

SAPURDAR 
See Civil P. C., S. 145. 

SARAIS ACT (22 of 1867) 

-S- 3. 

S. 3— Revision. ... _ 

An order of District Magistrate under S. 3 calling 

upon certain persons to register their sarns, not being 
n judicial order, is not subject to the revisioiial juris- 
diction of the High Court. AIR (Vol 28) 1941 Lah 71: 
ILR (1940) Lah 577 : 42 Cr LJ 448 : 193 Ind Cas 564 

(DB). 

SARANJAM INAM 
See Grant. 

SARBARAHKAR 

See (1) Land Tenures. 

(2) Local Tenancy Acts. 

SARBARAHKARI TENURE 
See Land Tenures. 

SARKIIAT 
See Deed. 

SARVAMANIAM 
See Grant. 

SAUNJHI TENURE 

See Land Tenures. • 

SAURASHTRA MAMLATDARS’ COURTS ORDI- 
NANCE (1948) . .. 

Applicability after the passing of Ordinance 41 

of 1949. 
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Where on the date of promulgation of Ordinance 41 
of 1949, a tenant is in possession of land who, 
because of S. 4 of Ordinance 28 of 1949 has to be 
deemed to be a person lawfully cultivating the land 
and must be deemed to be a tenant as such, the 
repeal of Ordinance 23 of 1949 by Ordinance 41 of 
1949 would not have the effect of making the 
tenant’s possession unlawful. As the tenant’s posses- 
sion is lawful the relationship of the parties would 
be governed by the provisions of Ordinance 41 of 

1949 and under S. 61 of that Ordinance the Mamlat- 
dar can decide all questions mentioned in that 
section but in doing so, he has to act under the 
Ordinance and not under the Mamlatdars’ Courts 
Ordinance. AIR (Vol 38) 1951 Sau 23 (DB). 

SAURASHTRA STATE PUBLIC SAFETY MEA- 
SURES ORDINANCE (9 of 1948.) 

Delay in supplying grounds of detention — Valid 

reasons — Desirability of avoiding delay. 

The fact that a District Magistrate was in cor- 
respondence with the government for considering 
the release of the detenu is no ground for delaying 
the supply of the grounds of detention to him. If he 
wants to file an application to the Court he must 
have a copy of the grounds — It is desirable that the 
grounds are supplied without any delay. AIR (Vol 37) 

1950 Sau 12 : 3 Sau L R 48 (DB). 

Detention — Court when can interfere. 

In the case of a detention under the Saurashtra 
State Public Safety Measures Ordinance unless there 
is any internal evidence to show that the District 
Magistrate has not applied his mind to the question 
the High Court would have no power to interfere. If 
it finds that the District Magistrate was satisfied 
then the order must stand. AIR (Vol 37) 1950 Sau 
12 : 3 Sau L R 48 (DB). 


SCHEDULED DISTRICTS ACT (14 of 1874) 

Agency Rules. 

Agency Rules framed under the Scheduled Dis- 
tricts Act are. in spite of the fact that the Act has 
been repealed by Government of India (Adaptation 
of Indian Laws) Order, 1937, still in force. A I R 
(Vol 31) 1944 Pat 297 : 10 C L T 51 : 23 Pat 442 : 25 
P L T 116 : 1944 A W R 485 (DB). 


Agency Rules, R. 49 — Appeal. 

Order refusing to re-hear appeal decreed ex parte 
is appealable as decree under R. 49. AIR (Vol 31) 
1944 Pat 297 : 10 C L T 51 : 23 Pat 442 : 25 P L T 
116 : 1944 A W R 485 (DB). 

Agency Rules, R. 50. 

Before accepting substituted service by affixing of 
summonses, the Court should satisfy itself that con- 
ditions of O. 5, R. 17, Civil P. C. are satisfied. AIR 
(Vol 31) 1944 Pat 297 : 23 Pat 442 : 10 C L T 51 : 
1944 A W R 785 : 25 P L T 116 (DB). 

The Act does not affect the privilege of the 

tenure-holders of paying customary rent in any way. 
AIR (Vol 25) 1938 Cal 866 : 68 C L J 381 : I L R 
(1939) 1 Cal 101 : 179 Ind Cas 479 (DB). 

Privy Council— Scheduled Districts Act, 1874- 

Rules under. , . . 4 _ c 

The provision in the rules for administration ot 
civil justice made in pursuance of the Scheduled Dis- 
tricts Act, 1874, that the order of the Board of 
Revenue is to be final, does not affect His Majesty’s 
prerogative to grant special leave to His Majesty. 
A I R g (Vol 23) 1936 PC 108 : 63 Cal 990 : 1938 
OWN 313 : 1936 A W R 282 : 1938 R D 99 : 43 
L W 603 : 2 B R 437 : 38 Bom L R 484 : J° M L I 
633 • 1936 A L J 656 : 40 C W N 900: 63 C L J 363 : 
1936 M W N 693 (1) : 63 I A 207 : 161 Ind Cas 

673 (PC). 

.Subsequent Acts. ^ , 

The Scheduled Districts Act does not apply to 
Acts of the Indian Legislature passed after that Act. 


AIR (Vol 15) 1928 Mad 1181 : 52 Mad 1 : 28 M L W 
614 : 55 M L J 584 : 115 Ind Cas 824 (FB). 

Agency Rules, R. 8 — ‘Hearing the appeal.’ 

The words ‘hearing the appeal* in Rule 8, cannot 
be construed as meaning nothing more than the 
officer to whom the appeal is represented. They 
imply that the appellant is entitled to be given an 
opportunity of being heard in support of his appeal 
and that he has a right to be heard if he appears. 
(1905) 28 M 404 (405) (DB). 


S. 3. 

8s. 3, 4 and 5 — Power of Local Government to 

rectify mistake in earlier Notification — -Notification 
of 1929 correcting mistake in Notification oi 1897 
and declaring that Bengal Alluvion and Diluvion 
Regulation is not in force in Cachar — Validity — II 
binding on Courts of Law. . . 

Under S. 3 (c) of the Scheduled Districts Act it is 
exclusively for the Local Government to decide as to 
whether or not a mistake of fact occurred in any 
declaration made under cl. (a), which required recti- 
fication under cl. (c). The Courts of Law are not 
competent to enquire into the question as to whether 
the decision of the Local Government on this point 
is correct or not. On the other hand, under S. 4 or 
the Act, a declaration under S. 3 is binding on all 

Courts of Law. , _ . 

Accordingly, the Notification dated 6th July, 1329* 
issued by the Local Government under S. 3 (c) ot the 
Scheduled Districts Act purporting to correct a 
mistake of fact in Notification dated 1st April, loJ<* 
and declaring that the district of Cachar should e 
excluded from the territories in which the Benga 
Alluvion and Diluvion Regulation, 1825, was declare 
to be in force by the said Notification, is binding on 
all Courts of Law. Tha mistake corrected by tn 
Notification of 1929 is a mistake of fact, and is not a 
a mistake of law. Whether a particular law was J 
force at a certain time in a certain district is certai y 
a question of fact and not of law, and any m,s a . 

committed by the Local Government in this respec 

can be corrected by the powers conferred un 

S. 3 (c) of the Act. 

The Notification of 1897 issued under S. 3 (a) of 
the Act was neither in form nor in substance a de ' 
ration made under S. 5 of the Act- It purported 
to extend any law to the District of Cachar but y 
to declare the law that was in force in this di5t 
at a particular time, and the Local Government 
quite within its rights to rectify any mistake in t 
Notification under S. 3 (c) of the Act. I L R (194 ) 
Cal 283 : 50 C W N 378 (DB). 


S. 5-A. 

— .S. 5-A— Vizagapatam Agency Rules, R. 50- , 

R. 56 is not ultra vires as it does not restrict tnt 
operation but only modifies Madras Estates La 
Act, S. 191. 

Rule 56 of the Vizagapatam Agency . a j* 

changes the period of limitation under S. 191, M a< * 
Estates Land Act is a provision substituting 0 
period, namely six weeks, (which was thought 
more proper) for another and is therefore a m 
cation. # . 

Rule 56 therefore is not ultra vires not being a 
restricting the operation of 8. 191, Madras 
Land Act but only modifying it. 

Per Curgenven J. (contra) R. 56 of the Vizagapa 
Agency Rules offends against the provisions ot h. j 
Madras Estates Land Act and it deemed I to prevau 
upon it restricts the operation of theAct a 
fore ultra vires. AIR (Vol 17) 1930 Mad 963 (DB). 


I ^Effect on rules madeunderofrepeal of 
Act by the Government of India (Adapta 
ian Laws) Order, 1937. 



SCHEDULED DISTRICTS ACT (14 of 1874), S. 6 


1113 

The wording of the Government of India (Adapta- 
tion of Indian Laws) Order, 1937, leaves no room tor 
doubt that the Scheduled District Act of 18 <4, was 
alone repealed but the notifications, appointments, 
regulations, directions, determinations and the rules 
made by notifications were allowed to remain valid. 
Hence the rules made under the Act would be valid 
even after the repeal of the Act. 1950 R D 6o. 

S. 6 — Rules framed by Governor of Assam, 

Rr. 15 to 22— Transfer of criminal case from Court 
in Naga Hills district to Court outside that district— 
Power of Assam High Court — Criminal P. C., 5. oZo. 

Rules 15 to 22 of the Rules framed by the Governor 

of Assam in pursuance of S- 6, Scheduled Districts Act, 
appear to exclude the operation of the Criminal P . C. 
to the administration of justice in the Naga Hills 
district. There is nothing in the Rules framed by the 
Governor of Assam which authorises him to transfer 
a criminal case pending in one of the Courts of the 
Naga Hills district to a Court outside that .district. 
Therefore, the High Court to Assam which is autho- 
rised to exercise such powers only as the Governor 
of Assam should have exercised, is not competent to 
transfer a case from a criminal Court in he Naga 
Hills district to a Court outside that district in the 
province of Assam. AIR (Vol 36) 1949 Assam 69 : 51 

Cr L J 147 (DB). 

S. 6 Interpretation. , 

The word ‘restriction’ is necessary to .. c0 ^r the 
case of an area and restriction , in S . 6 applies ; to area. 
AIR (Vol 17) 1930 Mad 963 : 1930 M W N 475. 

S. 6— Act XI of 1816, S. 4-Rules made under the 

Act — Offence committed in Nala State — Jurisdic- 
tion of Agent for the Mewas Estates— High Court 
Power of. to call for additional evidence on appeal 

by The CU Ag d enT fo"' Es’taie can try the case 
of a murler committed at the village in the Nala 
State The High Court of Bombay can hear ai J 
appeal of an accused convicted by the Agent (S. 4 of 
Act XI of 1846 and Rule 44 made thereunder) and, if 
necessary, can under the provisions under S. 428 of 
the Criminal P. C., obtain any additional eviden q! 

AIR (Vol 3) 1916 Bom 313 : 18 Bom L R 789 . 17 Cr 
L J 533 : 36 Ind Cas 581 (DB). 

;* 8_-“Other territory”, meaning of. 

The words “other territory” referred to in iS. 8, 

Scheduled Districts Act, do not 
outside British India. AIR (Vol 26) 1939 Pesh . 

183 Ind Cas 99 (DB). 

S< See (1) Civil P. C., Ss. 47 and ,92. 

(2) Companies Act, Ss. 153, 153-B, 215 and 

(3) Presidency Towns Insolvency Act, Ss. 28- 
v 32. 

(4) Provincial Insolvency Act, Ss. 38-40. 

(5) Religious Endowment. 

(6) Religious Endowments Act, 5. lo. 

SCHEME SUIT. 

See (1) C. P. Code. S. 92 
(2) Rel. End. Act, S. 18. 

SCH ° ° r lon of student _ See Specific Relief Act 
S. 46. 

SCHOOL ADMISSION REGISTER. 

See Evidence Act, S. 35. 

SCHOOL-MASTER AND PUPIL. 

See Specific Relief Act, S. 45. 

SEA CUSTOMS ACT (8 of 1878). 

i* V— Nature of orders. 
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Every order of a Custum’s Otficer under the Act, in 
whatever connection passed, cannot be regarded 
as in the nature of an adjudication by a tribunal. 
AIR (Vol 25) 1938 Mad 608 : 1938 M W N 341 : 

47 L W 505 : I L R (1938) Mad 1040 : 18L Ind Cas 
821 (DB). 

S. 1— Object of Act — Liability of ship’s agents. 

The object of the See Customs Act was to autho- 
rise the Customs Authorities to release the ship pro- 
vided there was some person within the jurisdiction 
who would be answerable for such claims as either 
the ship would have been answerable for, if she had 
remained within the jurisdiction, or the carrier 
would have been answerable for, if he had been 
within the jurisdiction. 

The liability of the ship’s agents for acts of the 
ship is co-extensive with that of the ship, specially 
when there is no allegation that the ship’s agents 
have done any acts subsequent to the landing of car- 
go which has caused the loss, and for which they are 
liable irrespective of the liability of their principals. 
AIR (Vol 18) 1931 Sind 124 : 25 S L R 222 : 133 Ind 
Cas 77. 

S. 1 Intention and scope — Provisions are for 

protection of merchants as well as public-Customs 
officers can act on their own initiative. 

The provisions under the See Customs Act are in 
some cases to be read with the provisions of the 
Indian Merchandise Marks Act (Act 4 of 1889), rela- 
ting to false trade description and they are intended 
nor only for the protection of manufacturers and 
merchants against the piracy of their marks, but 
also for the protection of the public, against the sup- 
ply of goods of an inferior or unknown quality, under 
cover on a well-known brand. Under the Sea Cus- 
toms Act, as amended by the Merchandise Marks 
Act, although ordinarily action thereunder is taken 
upon information received from the manufacturer or 
merchant aggrieved, there is nothing to prevent the 
customs officers from acting upon their own initiative. 
AIR (Vol 15) 1928 Cal 1 : 46 C L J 455 : 106 Ind Cas 

277 (DB). 

S. 18. 

Ss. 18, 19 (a) — Merchandize Marks Act, Ss. 10 

and 11— Collector of Customs— Power of— Detention 
of goods. 

It is duty of the Collector of Customs to shop any 
goods falling under S. 18 of the See Customs Act, as 
amended by the Merchandize Marks Act from being 
brought into British India. The enabling power given 
to the Governor-General in Council to frame rules 
under S. 19 (a) cannot override the prohibiting 
laneuage of S. 18 or the implied power of detention 
under S. 19 (a). (1907) 34 C 511 (513, 514) (FB). 

S. 19. 

S. 19 Notification under — “Books issued” by 

person, includes books written as well as published 
by him. * 

The meanings given to the word “issue” is “that 
which proceeds from any source”. The phrase “books 
issued by M- N. Roy” in the notification of Governor- 
General in Council issued under S. 19 of the Sea Cus- 
toms Act would include books written by him as 
well as books published by him. AIR (Vol 24) 1937 
Cal 49 : 38 Cr L J 691 : I L R (1937) 1 Cal 774 : 169 
Ind Cas 60 (DB). 

S. 19 (9) Proclamation under— Legality of. 

Under the See Customs Act, the Government can 
prohibit the export of specified articles or things but 
description of different commodities ejusdem generis 
under a vague description, is not enough. AIR (Vol 2) 
1915 Bom 232 : 40 Bom 301 : 17 Bom L R 1087 : 33 
Ind Cas 205. 

S. 23. 

S. 23— Goods imported by G. I. P. 
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Stores purchased and imported by the G. I. P. Ry. 
Company into India for the use of the undertaking 
are at the time of importation goods belonging to 
Government and therefore not chargeable with cus- 
toms dutv. AIR (Vol 10) 1923 Bom 423: 25 Bom L R 
470 : 73 Ind Cas 463. 

S. 29. 

S. 29 — Custom duty — Wholesale price — What 

is — Absence of middlemen. 

A vacuum oil company P imported large quantities 
of lubricating oil of Bombay, and it was dealt with 
by distribution direct to consumers, without the in- 
tervention of any dealer or middleman. Large con- 
sumers entered into annual contracts to buy the 
whole of their oil at a fixed rate, and were^ allowed a 
discount varying from 2^ percent to 15 percent, 
which depended upon the quantity of oil taken dur- 
ing the year. But only one price was charged to oil 
consumers whether buying in annual contracts or 
otherwise. 

A thirty days’ credit was allowed on all contracts. 
For the purpose of book-keeping. P invoiced the 
goods to Bombay at cost price plus a small manu- 
facturer’s profit and in their bills of entry entered up 
the invoice price plus the costs of insurance, freight 
and landing charges at Bombay. P sold the lubricat- 
ing oil at price above 70 per cent over the invoice 
price. The branches incurred several “service char- 
ges” i. e., expenses in connexion with their sales. 

Held, (1) that the real price of the oil for the pur- 
pose of levying the custom duty under S. 30 was the 
wholesale cash price less the trade discount as provi- 
ded by S. 30 (a) as that price was capable of being as- 
certained, and Cl. (b), S. 30, did not come into 
operation. 

(2) That the wholesale price could include the ex- 
penses in the nature of service charges expended in 
Bombay. 

(3) That allowing thirty days credit did not pre- 
vent the sale from being at a cash price. 

(4) That the price was still wholesale cash price 
notwithstanding the fact that the oil was sold direct 
to the consumers without the intervention of middle- 
men. 

(5) That the allowance under the annual contracts 
could be properly described as a trade discount, as 
it was allowed to a large customer such as would nor- 
mally be allowed to a person in trade. A I R (Vol 17) 
1930 Bom 597: 32 Bom L R 1308 (DB). 

S. 30. 

S. 30 — Value of goods, determination of — Juris- 
diction. 

The jurisdiction to determine the real value of the 
goods is vested by the Legislature in the Customs 
Olficers and where the officer has conformed to the 
statutory provision of the law in arriving at his deci- 
sion, the Court cannot sit in appeal against it or re- 
try the question at issue. In such a case, the question 
of burden of proof hardly arises. AIR (Vol 23) 1936 
Sind 127 : 30 SLR 304 : 164 Ind Cas 583. 

Ss. 30 (a), (b), 29 — Charge under S. 420, Penal 

Code, for causing false declaration of real value of 
goods — Essentials to be proved by prosecution. 

In a charge under S. 420, I. P. C., that the accused 
caused a false declaration to be made of the real 
value of goods imported by him, it is not sufficient to 
prove that the Customs Officers, in fact, applied S. 30 
(b), See Customs Act, or that the importer sought to 
have the real value determined under S. 30 (b). It is 
incumbent on the prosecution to prove that these 
conditions were fulfilled which entitled the Customs 
Officers to apply 8. 30 (b) and not S. 30 (a). In other 
words it is incumbent on the prosecution to prove 
that the wholesale cash price, less trade discount, 
for which goods for the like kind and quality are sold. 


or are capable of being sold at the time and place of 
importation’ was not ascertainable. Hence when no 
attempt is made by the prosecution to prove what 
“was the real value” of the goods under S. 30 (a) nor 
to prove that the price mentioned in S. 30 (a) could 
not be ascertained, the prosecution must be deemed 
to have failed to prove that the accused caused a 
false declaration to be made of the real value of the 
goods imported by him. AIR (Vol 29) 1942 Cal 351 : 
46 CWN 414 : 43 Cr L J 651 : I L R (1942) 2 Cal 62 : 
201 Ind Cas 338 (DB). 

S. 30 (a)— Whole-sale price, what is — Time and 

place of sale— Overhead charges, effect of. 

The appellants were the importers of Ford Motor 
cars into India. They used to issue from time to time 
a price list, and the terms of business were that the 
retail price to be charged by the distributor to the 
public was that stated in the price list current at the 
time of arrival of the vehicles in India, and the price 
payable by the distributor to the appellants was the 
same price less a discount of 20 per cent. The distri- 
butor had to pay this price before obtaining delivery. 
Delivery was given by the appellants “free on rail 
save in the case of the authorised dealers for the Dis- 
trict of Bombay itself — viz., Ford Automobile (India), 
Limited — to whom delivery was made at their own 
warehouse in Bombay. The price mentioned in the 
price list was in all cases for a vehicle in running 
order, and the same was true of the contract between 
the appellants and the distributors : 

Held, «that the price of the appellants to their ^' s “ 
tributors was wholesale price. It. was a cash price. 
The cars being invoiced a few days before the arrival 
of the ship and the price being fixed then, the sales 
were sales at the time and place of importation in 

every reasonable sense. , 

Held, also, that the overhead charges had no bear- 
ing upon matter arising under S. 30 (a). AIR (Vol 
1938 PC 15: 65 IA 32 : (1938) ALJ 87 : 42 CWN 2o7: 
4 B R 287 : 1938 O W N 188 : 47 L W 205 : (19 38 > 
MWN 134 : (1938) 1 MLJ 161 : 60 C L J 466: 40 Bom 
LR 269 : 1938 A W R 23 : 32 S L R 264 : ILR {IJM) 
Bom 249 : 172 Ind Cas 771. 


S. 30 (a)— Applicability and scope. , 

The application of cl. (a) of S. 30 does not depen 
upon any hypothesis to the effect that at the ti 
and place of importation an indefinite amount 
further goods added to the available supply has na 
effect upon the wholesale price. Ordinarily at tn 
time of making out the bill of entry, there will n 
be an actual price relating to the goods themseive 
and complying with the requirements of cl. (a). As 
rule, therefore, the price appropriate to the gooas 
under assessment will, under the clause, be 
if at all, from actual prices relating to the otne 
goods of like kind and quality. But if there is an ac- 
tual price for the goods themselves at the time an 
place of importation and if it is a “whole-sale ca 
price less trade discount,” the clause is not ina PPjL 
cable for want of sales of other goods. The 8° , 

under assessment may, under cl. (a) be consiae 
as members of their own class even although ac , 
time and place of importation, there are n ° ° i y 
members. The price obtained for them may corr 
represent the price obtainable for goods ot tioD . 
kind and quality at the time and place ' iiqqs) 1 

A I R (Vol 25) 1938 PC 15 : 1938 A W R 23 : i^VVN 
M L J 161 : 66 C L J 466 : (1938) A L J 87 : ^42 CW 
257 : 4 BR 287 : 1938 OWN 188 : |7 feW -05^(W \ 
MWN 134 : 40 Bom L R 269 : ILR (1933) Bom 
65 IA 32 : 32 SLR 264 : 172 Ind Cas 771. 

S. 30 (a) — Applicability — ‘Ascertainable , mea 


n i,° f ihc application of S. 30 'to the tel. of » fj" 

:ase, some thing may depend up price must be 
ittributed to the requirement that the price 
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“ascertainable.” The word imports ‘more than could 
be satisfied by the result of a mere estimate’. On the 
other hand tho language of the section — ‘‘or are capa- 
ble of being sold”— does not exclude all possibility ot 
arriving at the price defined by cl. (a) upon the basis 
of an actual price, though some adjustment may be 
needed to eliminate the difference, e.g., between cash 
and a month’s credit. AIR (\ ol 23) 1938 PC lo : 1938 
ALT 87 : 42 CWN 257 : 4 BR 2S7 : 47 LW 205: 1938 
OWN 18S : 1938 MWN 134 : (193S) 1ML J 161 : 40 
Bom L R 269 : 66 C L J 466 : 1938 A W 1123: LR 
(1938) Bom 2 £) : 32 SLR 264 : 6o IA 32: 172 Ind Cas 

771. 

S. 30 (a), (b)— Construction— ‘‘Time and place of 

importation” — Significance of — Import of cars — 
Whole-sale cash price- Sale at the place of importa- 
tion— Dissection of actual price paid. 

A reasonable interpretation should be given to the 
words “time and place of importation” in S. 30 (aj. 
‘Time’ cannot refer to the precise moment ot time at 
which goods are imported, that is, unloaded from the 
ship. There must be reasonable time m which a sale 
can take place. “Place of importation” cannot mean 
the exact spot of land on which goods are landed, 
whether on the wharf or on the shore. It must cover a 
wider area than that, and generally sneaking, place 
of importation” means the place, whether Bombay, 
Madras, Karachi, or elsewhere, as the case may be at 
which the goods are imported. In dealing with com- 
modities the market price of which may vary from 

day to day, one would have to take the price ruling 

on the day of importation in considering the price at 
which goods of a like kind and quality were capable 

of being sold. . . T ■>. r 

The plaintiffs who were importers into India ot 

Ford motor cars acquired them from the manufactur- 
ing company in Canada. They ordered from the 
manufacturing company such number of cars as _ they 

required and were charged free on board the Cana 
dian port. The manufacturers paid the freight and 

insurance in the first instance, but debited those 
charges against the plaintiffs who arranged for the 
sale of the cars in India through various agents. They 
had one principal agent in Bombay City. nn , tr ‘^.l r 
Ford Automobiles (India), Ltd., and they had other 
distributing agents in other parts of India. In prac- 
tice, the various distributing agents in India inform- 
ed the plaintiffs what their requirements will be for 
the purchase of cars, and at intervals, say once or 
twice a month, the plaintiffs sent to Canada an order 
for such number of cars as their distributing agents 
have intimated that they are ready to take. The 
price which the distributors pay was not fixed, or in- 
deed discussed at the time when the order for a car 
was given; but when the car arrived in Bombay, the 
plaintiffs fixed the retail price at which the different 

models were to be sold in India. ,T h t at aUthe^fea^" 
lished in a list which was available to ail the dealers, 

and the price which the plaintiffs charged to the dea- 
lers was hat retail price less 20 percent. As soon 
as thTcars arrived in Bombay, the dealers were 
notified and they then had to come and pay the price 
which they ascertained from the price lists supplied 

To them. They had to pay that dealer 
then thev take delivery of the goods. It the dealer 

was in Bombay, delivery was made at his place of 

business If the dealer was at some other place, then 

delivery was made at the appropriate Railway Station 

in Bombay, and the price lists showed . were not 
were f o r main ports of entry. As the cars were not 

re running order when they arrived, a fixed sum was 


allow n ed n ?o° oo e ve'; cost' of Assembly and overhead ex- 
Pe Seld The only Salt ‘of ^fe wToftook place was 

price to°be ; d aid°, £ and e when in pursuance^ that noti- 


fication, they paid the price and the goods were deli- 
vered. That transaction amounted to a sale which 
took place at Bombay, the place of importation, and 
at the time of importation, that is to say, within a 
reasonable time, one or two days after the actual 
landing of the goods. 

Held, also, that the case fell within the exact words 
of S. 30 (a), and not within S. 30 (b). 

Held further, that the price was a wholesale cash 
price and; in determining it, it was not legitimate to 
dissect the actual price paid, deduct from it such por- 
tions as may bo ascertained to represent something 
other than the price of the goods, e.g., the cost of 
service, and then say that the residue left was the 
wholesale cash price of the goods. AIR (Vol 23) 1936 
Bom 356 : 38 Bom L R 283 : 60 B 551 : 169 Ind Cas 
104 (DB). 

S. 30 (a), (b)— Scope— Importing of goods— Cus- 
toms duty— Ascertainment of real value of goods— 
Principles— ‘Wholesale cash price,’ meaning of. 

The appellants manufactured lubricating oils in 
America which they imported into India and there- 
after direct to consumers. There were no other oils 
of the like kind and quality. The oils were consigned 
from America upon invoices charging the importing 
branch with the cost price plus a small manufactur- 
ing profit. All oils were disposed of direct to con- 
sumers and never to dealers whether for purposes of 
resale or otherwise. The selling price to consumers 
was much above the entry price : 

Held, that the words “wholesale cash price’ in 
S. 30 were used in contradistinction to retail price, 
that in no sense could the price charged to consumers 
for the machinery oils imported by the appellants be 
regarded as such “a wholesale cash price” nor was 
it possible by further inquiry to extract any such 
price from any other available material, and that 
accordingly their real value must, for the purposes of 
duty, be determined in accordance with S. 30 (b). 

The wholesale cash price primarily in view is that 
price current for staple articles, the amount of'which, 
if not a subject of daily publication in the press, is 
easily ascertainable in appropriate trade circles. 

The alternative basis of assessment indicated in 
S. 30 (b) is not only to be a “dernier resort” but for 
the great bulk of dutiable goods in their infinite 
variety it must be the only available basis. AIR (Vol 
19) 1932 P C 168 : 34 Bom L R 1057 : 55 C L J 520 : 
36 CWN 854: 36 L W 156 : 56 B 313 : 63 M L J 437: 
1933 M W N 81 : 59 I A 258 : 137 Ind Cas 535. 

S. 30 (a), (b)— “Wholesale cash price— “Whole- 
sale cash price” means the market price at the time 
and place of importation. . „ . . 

The expression wholesale cash price used in 
S. 30, Cl. (a) of the Sea Customs Act clearly indicates 
that it must mean the wholesale cash price for which 
the goods of like kind and quality are sold, or are 
capable of being sold, at the time and place of im- 
portation. Those words clearly indicate that it must 
be the price which the importers here would be'able 
to realise on wholesale disposal of the goods by 
them to any person after importation. The expression 
could not be construed as meaning the price which 
they may have paid for the purpose of importing 
goods to Bombay. Clause (b) of S. 30, of the Act only 
applies when the wholesale cash price, of the goods 
imported, is not ascertainable. This clause is added 
in order that the real value might be ascertained 
where no wholesale cash price is ascertainable. 67 
Ind Cas 267 : 24 Bom L R 198 : 47 Bom 174 : AIR 

(Vol 9) 1922 Bom 12 (DB). . 

S. 30 (b) — Construction— Real value— What is 

"""Section 30 (b) dees not lay down that the real value 
of imported goods is the cost at which those parti- 
cular goods are delivered, but ‘the cost at which 
goods of the like kind and quality could be delivered’ 
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at that place. The mere fact that an importer paid 
a particular price for particular goods is not sufficient 
to prove that that price is the real value for the pur- 
poses of S. 30 (b). It must be shown that goods of the 
like kind and quality could not be delivered at that 
place at a lower price. AIR (Vol 29) 1942 Cal 351 : 
46CWN 414 : 43 Cr L J 651 : ILR (1942) 2 Cal 62 : 
201 Ind Cas 338 (DB). 

S. 30 (b)— Scope. 

The words “of the kind and quality” used in 
Cl. (b) of S. 30, must be deemed also to cover the 
goods themselves. AIR (Vol 24) 1937 Sind 293 : 39 
Cr L J 123 : 32 S L R 87 : 172 Ind Cas 374 (DB). 

S. 32 

S. 32 — Procedure — Object. 

The procedure under S. 32 protects a trader as well 
as the State. 

Sea Customs !Act intends to prescribe different 
procedures for different classes of goods. There is no 
question of option. If it is ad valorem goods, there 
is a special class of procedure, Ss. 30 and 32. If it is 
tariff value goods then the assessment is under the 
general powers and the power to detain under the 
general power. If S. 32 applies, there is no other 
procedure. AIR (Vol 27) 1940 Cal 174 : I L R (1939) 
2 Cal 541 : 189 Ind Cas 556. 

S. 32 — Application of S. 415, Penal Code. 

The fact that S. 32, refers to the delivery of goods 
detained by the Collector does not exclude the ap- 
plication of S. 415, Penal Code, in appropriate cases 
when it is clear that the acts necessary to constitute 
an offence under that section and to attract its appli- 
cation in fact exist. Whether, when they exist in 
circumstances which also attract the application of 
the Sea Customs Act, or whether it is wise to apply 
the Penal Code, in full force to such acts is a matter 
of policy. AIR (Vol 24) 1937 Sind 293 : 39 Cr L J 
123 : 32 S L R 87 : 172 Ind Cas 374 (DB). 

S. 32 — Applicability — Goods under-valued — 

Option of Government to buy. 

Section 32 does not empower an importer to compel 
the Customs officer either to accept his declared 
value as correct or if he challenges it to buy the 
goods on behalf of Government at the declared value. 
The option lies with Government to buy the goods 
in fit cases and not with the importer. The use of 
the expression ‘‘may” in the first part of S. 32 makes 
it abundantly clear that the option lies with the 
Customs Officer to detain the goods for the purpose 
of that section if he so wishes. It is onlv when the 
Customs Officer acts under that section that the pro- 
cedure laid down in the rest of the section comes 
into play. AIR (Vol 23) 1936 Sind 127 : 30 SLR 304 : 
164 Ind Cas 583. 

S. 37 

S. 37 — Sale of goods in bonded warehouse — 

Increase of import duty — Liability of buyer to pay 

increased duty. , 

Where, after the date of a contract for sale of 
goods lying in a bonded warehouse, the import duty 
on the goods was raised : 

Held, that the seller was entitled to refuse to give 
delivery of the goods until the proper price, that is 
to say, the agreed purchase price plus the increased 
duty had been tendered by the buyer. The fact that 
dutv had not been paid by the seller was immaterial. 
AIR (Vol 20) 1333 Mad 24 : 1932 M W N 946 : 63 
M L J 565 : 36 L W *583 : 56 M 334 : 139 Ind Cas 

847 (DB). 

S. 64 

Ss. 64, 85— Object— Construction. 

In giving effect to the words of Ss. 64 and 85, the 
Court must be satisfied that an enforceable claim 
existed at the date of suit. 

In enacting Ss. 64 and 85, the object of the Legis- 
lature was to authorise the Customs Authorities to 


release the ship, provided that there was'some person 
within the jurisdiction who would be answerable 
for such claims as either the ship would have been 
answerable for, if she had remained within the juris- 
diction, or the carrier would have been answerable 
for, if he had been within the jurisdiction and unless 
the claim can be established against the carrier or 
the ship it cannot be established against the ship’s 
agent who has made the declaration under the Sea 
Customs Act. AIR (Vol 19) 1932 Bom 330 : 34 Bom 
L R 634 : 138 Ind Cas 793. 

Ss. 64 (c), 167 (17) — Penalty, nature of. 

The penalty referred to in S. 64 (c), as being im- 
posed under S. 167 (17) is a penalty imposed upon the 
master of the vessel and the penalty so imposed upon 
the master of the vessel is one for which the ship’s 
agents, by virtue of that declaration, bind themselves 
to be liable as agents. But the liability of such person 
is not personal, but is that of an agent for the ship. 
AIR (Vol 27) 1940 Bom 294 : 42 Bom L R 532 : 191 
Ind Cas 867. 


S. 64, cl. (d) — Nature of liability. 

The liability referred to in cl. (d), S. 64 is a liability 
of the ship’s agents as agents, and therefore, that 
liability must be limited by the liability of the ship 
as principal, and there is no force in the argument 
that whereas the liability of the ship ceases after the 
period of one year, the liability of the ship’s agents 
continues thereafter. AIR (Vol 24) 1937 Sind 11 : 30 
S L R 345 : 168 Ind Cas 330 (DB). 

79 

S. 79 — Cargo Boat rules of — The Rangoon port, 

rule 1 — Plying, meaning of — “Plying for landing and 
shipping of merchandise within port” meaning of. 

The word ply in rule 1 means to do an action 
repeatedly and not necessarily plving for hire. The 
words “plying for landing ana snipping of mer- 
chandise within port” need not be restricted in 
meaning to both landing and shipping merchandise 
within port. They mean boats which ply for the 
landing and boats which ply for shipping or both. 
(1911) 4 Bur L T 215 : 12 Cr L J 476 : 12 Ind Cas 84. 
; S. 85. 

See also, Sea Customs Act, S. 04. , 

S. 85 — Goods dealt with under S. 85 (b), whether 

in charge of Customs. , 

Section 85 must be read as a whole and whereas 
in a small port, the Custom Authoritres themselves 
land and take charge of the goods, in the large ports 
this is done by the Port Trust as their agents for this 
purpose. But it cannot be said that tne goods are 
anytheless in charge of the Customs when they are 
dealt with under Cl. (b) instead of under Cl. (■)• a* 
(Vol 24) 1937 Sind 293: 39 Cr L J 123: 32 SLR »'• 
172 Ind Cas 374 (DB). 


S 

S. 87 — Consignment containing packets of cotton 

cord not declared in bill of entry — Silk scarves des- 
cribed as haberdashery in bill of entry — Goods de- 
ned and re-assessed — Final order of Assistant GOj - 
tor referring to payment of correct duty under o. 

— Importer applying under S. 45, Specific Reliet » 
for order upon Custom Authorities to proceed u 
S. 32, Sea Customs Act — Act done by Customs au 
rities, held concerned revenue and High Court 
no jurisdiction to interfere by reason of Govern j 
of India Act. 1935, S. 106. AIR (Vol 27 ) 1940 cai 
174: ILR (1939) 2 Cal 541: 189 Ind Cas 550. 


— S. 167. 

See also Sea Customs Act, S. 64. , . c i61 

— S. 167— Interpretation— Acts mentioned in * 

Ordinary criminal law applies. >f • .penalty” 
The use of the expressions offence and 
respect of the acts and omission specified in . 

the Sea Customs Act is not by 

show that such acts or omissions are declare 
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crimes; whether they are crimes or not depends 
upon the ordinary criminal law of the land. AIR 
(Vol 13) 1926 Sind 40: 20 SLR 100: 88 lnd Cas 980. 

S. 167 (17) — Scope. 

Measurement need not be taken on board the vessel 
—To ascertain deficiency the Assistant Collector may 
obtain his materials vicariously through his officers 
for calculation — Special Tribunal trying offence 
under S. 167 (17) after giving lair hearing— Govern- 
ment can claim immunity from a civil suit — Court 
decision on adjudication — Liability of ship s agent 
for penalty imposed under S. 167 (17) not P ers £i‘ ll J~ 
Suit for recovery of penalty imposed under S. lb* [U) 
barred under S. 226, Government of India Act- 
Suit to set aside order of Assistant Collector under 
S- 167 (17) — Limitation is governed by Art 14 
Limitation Act. AIR (Vol 27) 1940 Bom 294: 42 
Bom L R 532: 191 lnd Cas 8d7. 

j s . 167 (17), 1S2— Scope— Measurement, place of. 

The* first part of col. 1 ol S. 167 (17 -, refers to the 
goods not being “found on board the vessel . The 
word “found” means actually or physically existing 
on board. This part refers to a case where all the 
goods on the board have disappeared or are non- 
existent. The second part of col. 1 deals with the 
case where “the quantity so found is short, that is 
to say, the quantity existing on board the vessel is 
short or deficient and the deficiency is not accounted 
for to the satisfaction of the Customs Officer, the 
word “found” in the second part must have the same 

meaning as in the first part of the column, and can- 
not here mean “ascertained or measured . i he 
deficiency must be in the quantity of the goods on 
board, but the principal point of dispute is as to the 
place where the deficiency, if any, must be ascer- 
tained. There is, however, nothing m the section to 
indicate that the measurements must be taken only 
on board the vessel, and nowhere else. 1 here is 
nothing to prevent the measurement of the quantity 
on board being made at another place and at a later 
date provided th-> time and place are so reasonably 
.arranged as to ensure that tor the purposes of the Act 
the measurement is a measurement of the goods on 
board. It does not necessarily follow that a measure- 
ment of goods landed can never be a measurement ot 
the goods on board. If, however, a measurement 
not taken on board is wrong and illegal under any 
circumstances, the fact that that hasb en the practice 
followed by the Customs Authorities for thirty years, 
or the fact that other companies also take measure- 
ments of the oil imported by them according to the 
same practice, or the fact that at the port of loading 
the oil was also conducted to the vessel through pipe 
line from the reservoirs of the exporters will not 
legalize an illegal measurement taken at the port of 
discharge. AIR tVol 27) 1940 Bom 294: 4- Bom L R 
532: 191 lnd Cas 867. 

16*7 Trial by Special Tribunal — Effect. 

A Special Tribunal provided by the Sea Customs 
Act is competent to try an offence under S. 167 (17). 

It the Special Tribunal operates as . S rn 

Act and gives a fair hearing to both sides, the Govern- 
ment can claim immunity from a civil suit. 

A Court decision is no less an adjudication than a 
summary dismissal of a suit or of au application in 
Court nfter the two sides have been heard. AIK 

(Vol 27) 1940 Bom 294: 42 Bom L R 532: 191 lnd 
€cis 80V 

S 167 (70) Jurisdiction of High Court — High 

Court can only interfere if principles of natural 
justice have not been carried out. 

■ Anneals do not lie to the High Court front the 
decision of the Customs authorities. The High Court 
SDeakine generally ha<= no jurisdiction in revenue 
matter. But the High Cou.t is entitled to see that 

13F.Y.D./D.F. 36 


the principles of natural justice have been carried 

out. 

A Machwa left Bombay for another port with a 
manifest showing that it had loaded twelve boxes of 
matches at Bombay. Actually it had taken no such 
cargo. On its voyage it touched a Portuguese port 
and took the said cargo there. The Tindal of the 
Machwa was prosecuted under S. 167, Cl. 70, the 
goods respecting which the offence took place were 
liable to confiscation. During the inquiry the Supe- 
rintendent of Salt Revenue required him to give 
an answer with reasons as to why a sentence should 
not be passed against him under S. 167, Cl. 70 

Held, that the Tindal was given before the 
Superintendent a fair notice of the charge made 
against him and that he had a fair opportunity of 
making his answer. Therefore the customs authori- 
ties and not the High Court had jurisdiction. AIR 
(Vol 16) 1929 Bom 462: 31 Bom L. U 1052 (DB). 

S. 167 t72) — Search warrant, issue of. 

A seurcn warrant under S. 96, Criminal P. C. can- 
not be issued in proceedings by the Customs Autho- 
rities under S. 167 (72), Sea Customs Act. AIR iVol 
21) 1934 Bom 104: 36 Bom L R 96: 35 Cr L 1 1024: 
149 lnd Cas 1021 (DB). 

S- 167 (78) — Obstruction, what is. 

Mere evasion or disobedience to a lawful order is 
not an obstruction to the officer who issues the order. 
Obstruction implies some actual resistance offered t© 
the public servant in the discharge of his duties. 

Failure to stop when asked to stop by a Customs 
Otficer who has the right to stop suspecled smugglers 
is not an obstruction to the Customs Olficer. AIR 
(Vol 24) 1937 Mad 208: 44 L VV 885: 1936 MVVN 
1339 (2): 38 Cr L J 263: (1937) 1 MLJ 178: 166 lnd 
Cas 656. 

S. 168. 

S. 163— Applicability. 

Section 163 does not apply only to some lighter 
or other boat which actually lands goods from a 
Machwa, but also applies to a Machwa used in the re- 
moval of goods loaded under a false manifest and 
carried from one port to another. AIR (Vol 16) 1929 
Bom 462: 31 Bom L R 1052 (DB). 

S. 132. 

See also, Sea Customs Act, S. 167. 

S. 182— Mode of ascertaining deficiency. 

It is by comparing the quantity discharged with 
the manifested quantity that the deficiency is ascer- 
tained, and the penalty is based on the calculation of 
the figures which are checked and sent to the Assis- 
tant Collector by the Customs Inspector who makes 
the calculation. It is not necessary that the Assistant 
Collector should do everything personally, and there 
is nothing wrong in his obtaining his materials vica- 
riously through his officials for calculation. AIR (Vol 
27) 1940 Bom 294: 42 Bom L R 532: 191 lnd 
Cas 867. 

S 182 — Confiscation and penalties, adjudica- 
tion of. 

The Sea Customs Act contains no provisions with 
regard to the adjudication of confiscation and penal- 
ties which can be made by the Customs Officers 
under Section 182. Therefore, the Customs Officers 
must proceed according to general principles, which 
are not necessarily legal principles, for the purpose of 
arriving at a conclusion when such inquiries, as the 
present one are instituted. AIR (Vol 9) 1922 Born 30: 
24 Bom L R 245: 46 Bom 732: 66 lnd Cas 872 (DB). 

S. 188 

-Ss. 188, 191— Goods seized on suspicion of Smug- 
gling-Confiscation by Collector — Civil suit, compe- 
tency of. , , . , i , . 

Certain silk goods which were suspected by the 

Customs Authorities to be smuggled, were seized by 
them and an .nquiry was held by the Inspector ©£. 
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Customs at which the owner of the goods was heard 
and w as represented by the Advocates and no facility 
•w as refused to him to put forward whatever evidence 
he had to adduce or arguments he wished to present 
in support of his case. The records of the case were 
sent to the Collector of Customs and Salt Revenue 
who passed an order confiscating the goods which 
had been seized, holding that they had been smug- 
gled. This order was passed without any further 
hearing being afforded to the owner. The owner 
thereupon applied under S. 188, to the Central Board 
of Revenue which held ou revision that the order of 
the Collector of Customs was right and could not be 
interfered with. The owner brought a suit for a 
declaration that the order of the Central Board ot 
Revenue was not valid and binding on him. 

Held that even if it was true that the procedure 
•i the Collector was not correct, there was a definite 
remedy provided by the Act and, therefore, the 
owner had no right of suit. AIR (Vol 29) 1942 Mad 
704: (1942) 2 MLJ 193: 55 L W 498: 205 lnd 

Cas 218. 

S. 188, proviso— Construction. 

a ft < t I • I • I 


The proviso in S. 188, which is limited to adjudi- 
cations under S. 182 does not necessarily involve the 
narrower construction of the opening words of the 

section. AIR (Vol 25) 1938 Mad 608: 1LR (1938) Mad 
1040- 181 lnd Cas 821, Reversed. AIR (Vol 27) 1940 
P C 105: 6 B R 731: 44 CVVN 709: 1940 MVVN 610: 
co LW 1: (1940) 2 MLJ 140: 1940 OWN 679: 1LR 
(1940) Mad 599: 71 CLJ 576: 42 Bom L R 767: 1LR 
(1940) Kar P C 194 Sup.: 1940 AVVR 132: 67 1 A 222: 

188 lnd Cas 231. 

__ S. 188— Construction. 

It cannot be inferred that the heading of the chap- 
ter— “Procedure relating to Offences. Appeals, etc” 
indicates that the appeals are correlated with the 
offences. The chapter is one relating to procedure 
and not a chapter relating to offences. 1 he heading 
of the chanter is of no material assistance in the 
construction ol S. 188. AIR (Vol 25) 1938 Mad 609: 
1LR (1938) Mad 1040: 181 lnd Cas 821. Reversed. AIR 
(Vol 27) 1940 P C 105: 6 B R 731: 44 CVVN 709: 1940 
MWN 610: 52 L W 1: (1940) 2 MLJ 140: 1940 AWR 
132- 1940 OWN 679: 71 CLJ 576: 1LR (1940) Mad 
599: 42 Bom L R 767: 1LR (1940) Kar P C 194 Sup.: 
67 I A 222 188 lnd Cas 231. 

Ss. 188, 182 — “Decision or order”, meaning of. 

The words “decision or order” in S. 188 are wide 
words and are of a more general nature than the 
adjudications referred to in S. 182 which are also 
referred to as awards in S. 186 and are not confined 
to adjudications under S. 182 hut include decisions by 
an Officer of Customs as to the rate of duty appli- 
cable to particular goods, which necessarily involve 
the determination of the particular category in the 
tariff classification into which the goods fall. AIR 

CVol 25) 1938 Mad 608: ILR (1938) Mad 1040: 181 lnd 
Cas 821 Reversed. AIR (Vol 27) 1940 P C 105: 6 B R 
731 44 CVVN 709: 1940 AVVR 132: 1940 MWN 610: 
52 L W 1* (1940) 2 MLJ 140: 1940 OWN 679: ILR 
fl 940 ) Mad 599 / 71 CLJ 570: 42 Bom L R 767 : 67 
1 A 222: ILR (1940) Kar P C 194 Sup.: 188 lnd 

Cas 231. 

S 188 — Decisions or orders. . 

Adjudications as to confiscations, increased rates of 
duty or ptnalties made under the power conferred by 
<1 18° are decisions or orders within the meaning of 
I’ HR AIR (Vo ’5) 193S Mad 608: ILR (1938 Mad 
in 1 HI lnd Cas 821 Reversed . AIR (Vol 27) 1940 
i°r 106 6 B R 731 44 CVVN 709: 1940 MWN 610: 
LSw 1(1940) 2 MLI 140: 1940 OWN 679: 1940 
AWR 132 71 CLJ 576 : ILR (1940) Mad 599: 42 
L R 767: ILR (1940) Kar P C 194 Sup.: 67 1 A 

222: 188 lnd Cas 231. 
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Ss. 188, 191 — Exclusion of jurisdiction of Civil 

Courts. 

By Ss. 188 and 191, a precise and self-contained 
code of appeal is provided in regard to obligations 
which are created by the statute itself and it enables 
the appeal to be carried to the supreme head of the 
executive Government. It is difficult to conceive what 
further challenge of the order was intended to be 
excluded other than a challenge in the Civil Courts. 
Ad order of the Collector of Customs dismissing an 
appeal under S. 188 from a decision of the Assistant 
Collector of Customs regarding the rate of duty assess- 
able on particular goods which is confirmed by the 
Governor General in Council under S. 191, excludes 
the jurisdiction of the Civil Court to entertain a suit 
to challenge the merits of that decision. 

Section 32, Government of India Act, does not 
affect the validity of an Act of Indian Legislature 
which creates an obligation and provides an exclusive 
code for its determination; such an obligation is not 
covered by sub-s. (2) of S. 32. Hence an exclusion ot 
the subject’s right of resort to the Civil Courts by 
Ss. 188 and 191, Sea Customs Act, would not be ultra 
vires of the Indian Legislature. AIR (Vol 25) lffo® 
Mad 608: ILR (1938) Mad 1040: 181 lnd Cas 821. 
Reversed. AIR (Vol 27) 1940 P C 105: 6 B R J81: 
1940 AVVR 132: 44 CVVN 709: 52 L VV 1: 1940 MVVN 
610: (1940) 2 MLJ 140: 1940 OWN 679: ILR (1940) 
Mad 599: 71 CLI 576: 67 I A 222: 42 Bom L R 767: 
ILR (1940) Kar P C 194 Sup: 188 lnd Cas 231. 

Ss. 188, 191— Decision of Chief Customs Autho- 

rity modified by Govcrnor-General-in-Council — 
Powers of Civil Courts to question. 


The Legislature intended that the sole remedy open 
to those who were aggrieved by a decision or order 
passed by an officer of customs under the Sea Cus- 
toms Act, should be the appeal to the Chief Customs 
Authority provided by S. 188. The order passed by 
Governor General in Council under S. 191 of the Act 
can in no case be questioned in the Civil Courts 
except possibly orders which, while purporting to be 
made under it are clearly outside it. An order by 
Governor General in Council enhancing penalty 
would possibly be such an order. Generally speaking, 
however, what the section contemplates are revi- 
sional orders of an executive character. AIR (Vol 20/ 

1939 Cal 763: ILR (1939) 1 Cal 257: 48CWN 445: 
187 lnd Cas 542. 

Ss. 18S, 191 — Excess customs duty levied — 

Appeal to Central Board of Revenue dismissed — 
Suit on Original Side of High Court for declaration 
that order of Board was ultra vires — Maintainability. 

Duty on the goods desired to be imported being 
enhanced between the date of arrival of the goods 
and the date of the plaintiff’s taking delivery, the 
Customs Authorities demanded a higher duty th^ 
would have been payable previously. The p a |15 
paid the increased amount under protest and appeaie 
to the Central Board of Revenue taking up the V° ~ 
tion that because of delay in the _ ve 

Appraiser or some such excuse, they should 
been charged with the lower instead of the bjg 
rate ol duty. The appeal was dismissed and n 
plaintiffs Bled a suit in the High Court against tn { 
Secretary ol State for a declaration that the ord 
the Central Board of Revenue was ultra vires ai 

refund of excess duty paid : f re- 

Held, (i) that the matter was e " tl *f Iy , Act, 
venue and by S. 106 (2) Government of India 

the jurisdiction of the High Gourt w ^ Customs 

(ii) that the suit was barred by S. 188 Sea ^ 

Act, which provides the remedy and the t & 

which an appeal has to e decision*^ adjudv- 

believed to exist in re 8^i * the section further 

cation of a Customs Officer and the sectmn 

provides that every decision ft* the triouna 
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tioned, namely the Central Board of Revenue, shall 
be final subject to revision under another section, 
namely S. 191 of the Sea Customs Act. AIR (Vol 24) 
1937 Mad 530 : 45 L W 394 : 172 lnd Cas 70. 

S. 191. 

See Sea Customs Act, S. 188. 

SEARCH 

See Criminal P. C., Ss. 51,96, 101 to 103 and 105. 

SEARCH WARRANT 
See Criminal P. C., Ss. 94 to 99. 

SECOND APPEAL 

See Civil P. C., Ss. 100, 102, 103, 104, 107, 108,. 
O. 41, and O. 42, R. 1- 

SECONDARY EVIDENCE 
See Evidence Act, Ss. 65 and 91. 

SECRETARY OF STATE 

See also (1) Civil P. C., S. 80. 

(2) Master and Servant. 

(3) Tort. 

Status of — Contract with — Concurrence of 

other members of Council. 

The Secretary of State for India is one ot His 
Majesty’s five principal Secretaries of State, and as 
such can discharge most if not all of the duties ot the 
other four, as they can discharge most, if not all ot 
his duties. He is an officer of the British Government 

in the fullest sense. , . 

A contract is none the less made with the ^ ecre- 
tary of State though he has to obtain the concurrence 
of others (members of his Council) before making it, 
and that he and they are designated by status as 
liable to be sued or to sue on it as a corporate body. 

The personality of the Secretary of State is not 
merged in any corporation by the statute (18oo) lor 
the better Government of India nor in that ot the 

Council. (1913) 17 C W N 735 : 19 lnd Cas -65 (PC). 


Corporation. , , 

The “Secretary of State” is merely a name under 
which the Government is to be sued and does not 
denote either an individual or a corporation. Si Mad 

113 : 23 M L J 181 : (1912) M W N 786 : 12 M L T 
224 : 16 lnd Cas 947 (DB). 

Represents Crown. , 

Where the Crown is a proper party to a suit, the 
Secretary of State is alone the proper representative. 
(1910) 34 Bom 618 : 12 Bom L R 34 : 5 lnd Cas 621 

Necessary party — Public Demands Recovery Act. 

Where a sale under Public Demands Recovery Act 
is null and void, because the certificate was null and 
void and a suit is brought for recovery ot posses- 
sion, the Secretary of State is not a necessary party. 
(1910) 11 C L J 385 : 14 C W N 606 : 5 lnd Cas 341 

(DB). 

Whether necessary party — Suit for declaration 

of title and possession ot land sold under Certi- 
ficate for public demand. , « j, 

Where a certificate was issued under the Public 
Demands Recovery Act against a person who, ac- 
cording to the plaintiff was not the rightful owne 
and the plaintiff sued for a declaration of his title to 
the property, it was held that the suit being not one 
to set aside a sale but to obtain a declaration of title, 
the Secretary of State was not a necessary party. 
(1909) 1 lnd Cas 313 (DB) (Cal). 

SECURITIES Ad (10 of 1920) 

g 5 # 

S. 5— Valid endorsement, what is. r r» 

Where the promissory note is made in favour of B 
and his executors or administrators or h.s or their 
order and the original promisee B under! he Promis- 
sory note is dead an endorsement on the P f r °r"°J? 
favour of B’s daughter by the Registrar of the High 


Court under his signature is invalid under S. 5, as 
the signature ol the Registrar cannot be said to be 
that of the holder or even made on behalf of the 
holder or anyone mentioned in the pro-note or en- 
titled thereto. AIR (Vi 1 28) 1941 Cal 458 : I L R 
(1941) I Cal 328: 45 CWN 449: 196 lnd Cas 48 (DB). 

S. 5 — Object. 

Section 5, Covt. Securities Act, was enacted only 
for the protection of the Government who can get a 
due discharge from the person who is the holder of 
the note. The question as to the beneficial ownership 
of the assignor in the war bonds and Government 
promissory notes deposited by the assignee with the 
Government is not affected by S. 5. AIR (Vol 27) 
1940 Mad 878 : (1940) 2 M L J 278 : 52 L W 247 : 
1940 M W N 841 : 193 lnd Cas 597 (DB). 

S. 5— Government promissory note, transfer of, 

how made. 

Government promissory note can only be transfer- 
red by endorsement on the note itself. AIR (Vol 26) 
1939 Cal 746 : 1 L R (1939) 2 Cal 52 : 41 Cr L J 134: 
185 lnd Cas 214. 

S. 12. 

Ss. 12, 13 — Construction — Effect of S. 13. 

Sections 12 and 13 must be read together. The mere 
fact that there nas been a dispute to which S. 13 
applies does not deprive S. 12 of its operation and 
does not relieve the applicant from the obligation to 
deliver the promissory note and pay the prescribed 
fee. AIR (Vol 28) 1941 Cal 458 :ILR (1941) 1 Cal 
328 : 45 C W N 449 : 196 lnd Cas 4S (DB). 

S. 13. 

S. 13— Effect. 

The effect of S. 13 is to relieve the prescribed 
authori'y of deciding on the merits of the dispute 
inter partes in a case to which the section applies. 
But the prescribed authority is still entitled to call 
upon the applicant to satisfy it of the justice of his 
claim from other points of view. AIR (Vol 28) 1941 
Cal 458 : I L R (1941) 1 Cal 328 : 45 C W N 449 : 
196 lnd Cas 48 (DB). 

S. 13 (1), Expl. 5, 12 — ‘‘Final decision,” mean- 
ing of. 

Per McNair, J. — It is immaterial whether an appeal 
is to he taken or is not to be taken for the construc- 
tion of “final decision” under S. 13. The only ques- 
tion which is relevant is whethei the time has or has 
not expired. If it has not expired, there is no final 
decision within the meaning of the section. 

Per Bench. — Where the daughter of the original 
promisee of a pro-note is declared entitled thereto 
during her life and the period of limitation (or an 
appeal from that decision has not expired, the Bank 
would be justified in refusing to renew it in favour of 
the daughter inasmuch as the decision cannot be said 
to be a “final decision” that the daughter is “entitled 
to” the note. AIR (Vol 28) 1941 Caf 458 : 45 C W N 
449 : 1 L R (1941) 1 Cal 328 : 196 lnd Cas 48 (DB). 

S. 16. 

Ss. 16 , 21 — Renewed promissory note constitutes 

new contract free from equities and dispute. 

Section 16 provides in terms that a renewed Govern- 
ment promissory note is to he deemed to constitute 
a new contract between the Government and the per- 
son to whom it is issued and all persons deriving title 
through him. The holder of a renewed note obtains a 
new promise from the Government free from any 
equities or disputes which might have attached to 
tht prior note. AIR (Vol 24) 1937 Bom 145 : 38 Bom 
L R 1205: 168 lnd Cas 652, Reversed on another point. 
AIR (Vol 25) 1938 P C 191: 4 B R 677: 42 C W N 957: 
1938 M W N 753 : 48 L W 8 : 67 C L J 456: (1938) 2 
M L J 169 : I L R (1938) Bom 502 : 19 P L T 625.: 
65 I A 286 : 1938 A L I 807 : 40 Bom L R 868 : 32 
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SLR 786 : 1938 OWN 1009 : 1938 A W R 197: 175 
lnd Cas 327. 

S 16 — New promissory note, new contract. 

Section 16 makes it clear that when a new note is 
issued, it constitutes a iresh contract between 
Government and the person to whom it is issued, 
and is free from any infirmities of the old note. AIR 
(Vol 24) 1V)37 liom 1-15 : 33 Bom L R 1205 : 168 lnd 
Cas 652 (DB). 

[Re'crsed on another point in AIR 193S PC 191 : 

193S-2 MLJ 1(j9 : 175 lnd Cas 327. J 

S. 16 Holder's rights Holder in due course 

without notice of fraud committed by endorser — 
Rights of. 

Plaintiff entrusted a Municipal debenture to defen- 
dant 1 for recovering interest. Defendant 1 lorged 
plaintiff’s signature and endorsed the same in favour 
of defendant 2, A Hank, lor securing advances made 
to him. The bank then renewed the same in its own 
name. Defendant 1 then obtained a loan Irom defen- 
dant 3, M Bank to pay off defendant 2 who endors- 
ed the debenture in favour of defendant 3 and hand- 
ed it over to him as a security t r the loan advanced. 
Plaintiff sued to recover the debenture or its value. 

Held, even if the old Municipal debenture be treat- 
ed as stolen property the proceeds of such property in 
the lorm of new debenture could not be recovered 
Irom defendant 3 who were holders in due course 
without notice of fraud. 

Held, further that even if they had notice of rene- 
wal and consequently of forgery, they had no notice 
of any trust in favour of defendant 1. AIR (Vol 15) 
1928 Bom 436 : 30 Bom L R 1225 : 52 Bom 810 : 112 
lnd Cas 824 (DB). 


S. 16 — Renewal of forged debenture — Endorse- 
ment of renewed debenture — Rights of the endorsee. 

Fourteen debentures issued by the Bombay Port 
Trust were entrusted by plaintiff to defendant 1. 
Defendant 1 forged the plaintiffs’ signature on the 
debentures and endorsed them in favour of the bank, 
defendant 2, as security for the loan advanced to 
him. The bank got the debentures renewed for the 
original amounts and new debentures were issued in 
their name. In the new debentures there was a distinct 
reference to renewal. Defendant l took a loan from 
defendant 5 and paid off defendant 2 who endorsed 
the new debentures in favour of defendant 5 who re- 
tained them as security lor the loan. The plaintiff 
sued to recover the debentures or their value from 
the defendants. 

Held, that defendant 5 was entitled to retain these 
documents. There is a distinction between a promis- 
sory note full of endorsements, and a promissory 
note which is a clean document. A person in the 
position of defendant 5 is not obliged lief ore he be- 
comes the holder of the new debentur s to enquire 
into the title ol the old debentures, nor to call for 
their production, and >earch through all the old de- 
bentures. AIR (Vol 15) 1928 Bom 434 : 52 Bom 807 : 
30 Bom L R L222 : 114 lnd Cas 389 (DB). 

S. 18 . 

S. 18 — Scope. 

Section 18 does not give the plaintiff more time 
than he would otherwise have under the L imitation 
Act. That section says no more than that when the 
Government has made a payment due upon a secu- 
rity, it shall be discharged from all liability in res- 
pect of th- security after the lapse ol six years from 
the date on which the payment was due. AIR 

(Vol 20) 1933 Mad 376 : 64 MLJ 172 : 37 LW 302 : 
142 lnd Cas 286 (DB). 

S. 21. 

Ss. 21, 12 — Construction — Govt, officer when 

issu'ng renewed note not exacting security Third 
narty suffering — G«*vt. paying damages, whether 
can be indenn ified — Exclusion of Common Law 
right to be indemnified— Construction of statutes. 


It is a general principle of law that when an act is 
done by one person at the request of another which 
act is not in itself manifestly tortious to the know- 
ledge ol the person doing it, and such act turns out t# 
be injurious to the rights of a third party, the person 
doing it is entitled to an indemnity from him wh» 
requested that it should be done. The principle is of 
the widest general application. It is often said to be 
based on a contract implied by law, the request im- 
porting a promise to indemnify the other party 
against the consequences to hitn of acting upon the 
request. But it is merely said that the person is entitl- 
ed to an indemnity. The fiction of a contract implied 
by 1 iw adds nothing, though it may seem to justify 
the Court in holding as a matter of law that the party 
is entitled to the indemnity on the basis that the 
assertion by the applicant of his request is the offer 
ol a promise to indemnify if the other party acts upon 
that request to his damage. 

There may indeed be cases where the person charg- 
ed with the statutory duty is also charged with the 
responsibility of deciding in a judicial or quasi-judi- 
cial capacity whether it is proper to exercise the duty 
in any particular case, so that he could not be regard- 
ed as acting on the applicant’s request, but solely on 
his own statutory responsibility. Such cases would 
depend on the particular construction of the particu- 
lar statutes. There is nothing anomalous in the pre- 
sence of some element of choice or deliberation on the 
part of the officer who is the person doing the act, so 
long as he proceeds on the assertion or claim or direc- 
tion or evidence of the applicant. Indeed, it is not 
necessary that the plaintiff (the Officer concerned) 
should have been other than a free agent. He may 
act on the defendant’s request, not under compulsion 
but of choice. That does not, however, deprive him 
of the right, if the circumstances are appropriate, to 
the implied indemnity, though no doubt he may 
waive the right. Similarly, where the duty is statutory 
and must be performed if the statutory conditions 
are fulfilled, the fact that the official may have to see 
that these conditions are fulfilled does not perse 
debar him from saying that he has acted upon the 
assertion or claim or request of the applicant. 

As a matter of construction, it cannot be said that 
S. 21, has not merely the positive effect of giving the 

special right which it provides for, but has also tne 

negative effect of cutting out the implied right °r 
indemnity undoubtedly existing under the Act o 
1886, which embodied the law on this matter until i 
was repealed and replaced by the Act of 1920 . A 
statute is prima facie to be construed as changing tne 
law to no greater extent than its words or necessary 
intendment require. If it had been intended by * ® 
insertion of S. 21 in the Act of 1920 to abrogate t 
Common Law indemnity existing under the repeal 
Act, the Legislature would have used words clea y 
expressing that intention, so as to secure that save 
provided by S. 21, there should be no right of mde - 
nity. On the contrary, S. 21 should be construe 
giving an added statutory right, which ,s i? l ~f moa 
From and in no way inconsistent with the voi , 
Law right. That latter right is not complete me 
because the officer has acted upon the reque •» , 
make it effective, it is necessary that a further , 
tion should he fulfilled, namely, that the ac - >» 

turn out to be injurious to the rights of a thir P * 
Thus the Common Law right is re 9'j , ‘ rec ? 1 « n nlicant 

where the officer, though satisfied by th PP^ his 
when he issues the renewed note °f fhe )U . t he 

claim, is wrongly satisfied. Though bo wit hout 
applicant are acting in perfect good ^ faith ™ thc 

suspicion, they may be, unconscious y, ... con- 

rights of the true owner of the note, and gu ty ,. cS 

verting it. Cases in which the Com ™°" L . he 0 tficer 

the indemnity are generally eases wh< indemnity 

would not have thought of demanding an in 
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under S. 21. These are mostly, if not always, cases 
where the risk is due to the fraud of some other per- 
sons. Section 21, if construed as to exclude the Com- 
mon Law right, would put the burden of this risk on 
the Government, unless in every case the officer ex- 
acted the statutory indemnity under S. 21. This 
however, would place a serious and unnecessary 
burden on the course of renewing the notes which is 
a practice in constant use and to be facilitated, not 
obstructed. On the construction, the Common Law 
indemnity would be operative in the cases, presum- 
ably rare on the average, where it turns out even- 
tually to be wanted because of some concealed fraud. 
On the other hand, the officer would generally exer- 
cise the right to require the express indemnity before 
issuing the renewed note, wherever he can say that 
he i» satisfied, but still he is conscious that there are 
circumstances of doubt or otherwise which lead him 
to refuse to issue the renewed note without the ex- 
press indemnity. 

A lady was the indorsee and holder of a Govern- 
ment promissory note. A broker having possession of 
the note on her behalf, forged her indorsement to it 
in his favour and indorsed it for value to the Bank of 
India. The Batik, acting in good faith, applied to the 
Public Debt Office under the Securities Act, 1920. to 
have a renewed promissory note payable to them 
issued in exchange for the note which the Bank gave 
up in exchange. The Government Officer of the Public 
Debt Office, while issuing the renewed note did not 
exact security under S 21 of the Act. The lady, be- 
coming aware of the fraud, sued the Secretary ot 
State in conversion and recovered the appropriate 
damages. The Secretary of State then brought an 
action against the Bank claiming to be indemnified 
against the loss thus sustained by him on the princi- 
ple that the Public Debt Office had issued the renew- 
ed note at its request and was accordingly entitled to 
be indemnified against the damage resulting from the 
fact that what had been done involved an injury to a 

third party’s rights : . , » 

Held that the Secretary of State had a Common 

Law right to be indemnified by the Bank. This right 
was not excluded by his failure to exact indemnity 
under S. 21. A l R (Vol 24) 1937 Bom 145 : 38 Bom 
1 R 1205 • 168 Ind Cas 6o2 Reversed. A I B (Vol 2 d) 
K>38 PC 191 4 B R 677 : 42 C W N 957 48 L W 

* 93 67 C L J 456 : 1931 M L W 753 : 1938-2 M L J 
169 • 19 P L T 725 : I L R (1938) Bom 502 : 1938 
A L J 807 : 65 I A 286 : 40 Bom L R 868 : 1938 
OWN 1009 : 1938 A W R 197 : 32 S L R 786 : 175 

Ind Cas 327. • • 

S 21 — Discretion in issuing duplicate bonds. 

The issue of duplicate bonds is discretionary, and 
no liability can be fastened on the Government on 
the basis of the refusal to issue them. A 1 R (Vol 16) 
1929 Lah 236 : 114 Ind Cas 697 (D B). 

S. 24, Rules under — R. 13 — Applicability Rule 

applies to promissory notes lost or destroyed. 

A person cannot claim interest after the date fixed 

for repayment by merely delaying presentation of his 

fe °Ruie 13 (2) applies only in the case of promissory 
■otes which are lost or destroyed and when payment 
has to be made on the basis of suc h loss or destruc- 
tion, and not when the bonds were missing for a time 
and were eventually found and presented for pay- 
ment. AIR (Vol 16) 1929 Lah 236 : 114 Ind Cas 697 

OD B). 

SECURITY. 

See (2) T.T.^cL Ss. 58 to 63, 65 to 69 and S. 100. 

P. C ; , 7 S. U5; O. 38, B. 2 and 
(2) Criminal P. C., Ss. 106 to 126 and 514. 


Construction — Deposit in Court — Security 

bond by which property is mortgaged — Condition 
in bond to pay the party entitled to the amount 
interest till tier death and to deposit amount taken, 
when required — Cancellation of bond and release 
of property from encumbrance, whether possible 
before the widow’s death. 

The amount ol compensation in respect of acquisi- 
tion ol land belonging to the late husband ol the 
respondent herein w as deposited in Court. But as 
the estate in her hands was a life estate, the amount 
could not be given to her without sufficient sale- 
guards. lienee the petitioner applied to the lower 
Court to give security by way of mortgage of his 
property and to receive the amount in Court deposit. 
The bond executing the mortgage contained inter 
alia the following clause : “1 shall pay every year 
to the petitioner for her life as aforesaid the interest 
that accrues every year and after her life, l •'hid* 
deposit the said sum of rupees into Court within 
such time as the Court may tix”. Some time later 
the petitioner by an interlocutory application prayed 
the Court that the security bond or mortgage might 
be cancelled and the property released from encum- 
brance since the money received by him Irom Court 
had been deposited by him in Court. Omthe question 
whether on a construction of the security bond the 
petition for cancellation ot the bond and release ot 
the property from encumbrance was premature. 

Held, that the clause in the bond that the mort- 
gagor would continue to pay interest, even it he 
wants to redeem the mortg ige, till the widow 
dies, was a clog on the equity ot redemption which 
could not be availed of to defeat the cancellation ot 
the bond- 

The right to redeem as well as the right to fore- 
close, or sell, should be reciprocal and co-extensive 
and if the mortgagee can ask for the money even 
during her lifetime in case of default ol payment ot 
interest by the mortgagor regularly, it stands to 
reason that the mortgagor should also have the 
privilege of redeeming the mortgage be I ore the 
happening of the certain event at an uncertain time. 
The clause does not create an inhibition in the mort- 
gagor from paying the mortgage money within the 
outer limit ol the period, namely, the death ot the 
widow. 

Held further, that another way of looking at the 
bond would be not to construe it as a mortgage deed, 
but as a security bond executed in favour of the 
Court in which case there can he no agreement by 
which the mortgagor would be prevented from 
redeeming the mortgage in the usual course of things. 
A I R (Vol 36) 1949 Mad 768 : 62 L W 317 : 1949 
M VV N 302 : (1949) 1 M L J 46S. 

Decree in favour of minor in 1927 — Money with- 
drawn by guardian on giving security — Bond ex- 
ecuted in favour of Court — Suit in 1941 by minor 
on attaining majority to recover money withdrawn 
by guardian — Decree — Application to execute in 
the original suit to recover amount mentioned in the 
security bond — Maintainability — If barred by S. 45>. 
C. P. Code — Limitation — Proper form oi security 

A minor represented by his maternal grandfather 
obtained a decree for a certain sum in O- S. No. 3 d 1 
of 1927 and the grandfather as next friend was allow- 
ed to draw out that sum under O. 32 R. 6, C. r. 
Code on the execution of a security bond under 
which the executant undertook to pay any amount 
that may be found to be payable to the minor it 
within 3 years of his attaining majority he raised any 
dispute and claimed to recover any money from his 
guardian in respect of the decree amount. This bond 
was not executed in favour of the presiding Judge of 
the Court nor in favour of any person but in favour 
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of the Court. The minor after becoming a major in 
January, 1941, instituted a suit in 1941 against his 
erstwhile guardian for rendition of account and for 
recovery of the amount payable to him on the taking 
of an account. The guardian died pending the suit 
and his wife was brought on record as his legal 
representative. An ex parte decree was passed in 
favour of the respondent against the assets of the 
guardian in the hands of the legal representative. 
When the quondam minor filed in 1942 an execution 
application in O. S. No. 351 of 1927 to recover the 
amount mentioned in the security bond, on the 
question whether the procedure adopted by him was 
in accordance with law and whether it was not 
barred under S. 48, C. P. Code. 

Held, that in no sense can his application be said 
to be in execution of the decree in O. S. No. 351 of 
1927. That decree had been satisfied long ago and 
what is now sought to be enforced is not the liability 
of judgment-debtor in that suit and as such S. 48 of 
the C. P. Code had no application whatever to the 
case. Though the application was not maintainable as 
an execution application it was really an application 
invoking the inherent powers of the Court to enforce 
the security bond filed belorc it and has to be treat- 
ed as an independent application in O. S. No. 351 
of 1927. The Article of the Limitation Act which is 
most proper to apply to the case is Art. 181 and as 
the application was filed within three years of the 
minor attaining majority, it was in time, for it could 
not be said that time began to run even before he 
attained majority. 

Their Lordships directed that in future no security 
bond should be accepted by any Court unless it was 
executed in favour of a person, be he the presiding 
officer of the Court or the Chief Ministerial officer 
of the Court. A 1 R (Vol 36) 1949 Mad 152 : 61 L W 
606 : 1948 M W N 626 : (1948) 2 M L J 287 (D B). 

Construction — Surety undertaking to bring 

back amount if appeal is allowed — Appeal allowed 
in part — Effect on liability — Reference to order 
of Court in pursuance of which bond was executed 
for purposes of construing it — Permissibility. 

A Security bond provided that if the appeal pend- 
ing in the High Court be dismissed, the bond will 
stand cancelled and il the appeal be allowed and 
decree of the trial Court set aside, the amount taken 
out by the party should be brought back into Court. 
The decree having been only varied, on a construc- 
tion of the security bond. 

Held : If it is reasonably clear that the contingency 
in which the bond is sought to be enforced vyould 
not fall within the language of the condition it is not 
permissible to override that language in the light 
of what the parties intended if they did not succeed 
in expressing that intention in suitable language. If, 
on the other hand, on fair reading of the bond in 
the light ol the surrounding circumstances — the most 
important of such circumstances being the order 
pursuant to which the security is given— the Court 
considers that the contingency in which the security 
is sought to be availed of falls reasonably within 
the language o( the condition which is sufficiently 
wide to comprehend it. there is no rule compelling 
the Court to adopt the stricter of the two construc- 
tions to both of which the language may he suscep- 
tible. Judged by this test the security bond in 
question would cover a partial allowance of the 
appeal as well as its total allowance. 1 he surety was 
accordingly liable. AIR (Vol 35) 1948 Mad 302 : 
1948 M W N 41 : 61 L W 84 : (L948) 1 M L J 7a 

^^Enforcement — Procedure — Security bond for 
stay of execution — No one named by name in bond 

Forfeiture — Mode of enforcement — buit — 

Maintainability — Procedure. 


A security bond executed by a surety as a condi- 
tion for stay of execution of a decree must be given 
to some person and is not to be intended to be a 
mere undertaking to the Court. It is the duty of the 
Court to see that the formalities required are strictly 
observed. If the surety executing such bond binds 
himself to some officer of the Court, the latter can, 
under the order of the Court, assign the security to 
the party who wishes to avail himself of it. Such 
a party would be in a position to enforce the bond. 
But when the bond is not executed in favour of any 
named person, and the bond does not contain the 
name of any person in whose favour it is made, no 
suit will lie to enforce the bond by the successful 
party. The only way of enforcing the liability under 
the bond is by the Court making an order in the 
suit upon an application to which the surety is a 
party, that the property charged be sold unle.'S 
before a day named the surety finds the money. AIR 
(Vol 34) 1947 Bom 484 : 49 Bom L R 542 (D B). 


Time-limit for filing — Draft bond filed in time — 

Testing of security exceeding time prescribed — 
Whether ground for rejection of application to 
accept security filed. 

Where an application by the petitioners to accept 
security furnished as per direction of the Court was 
dismissed on the ground that though the draft bond 
was filed in time the testing of the security exceeded 
the time-limit allowed for filing of the bonds. 

Held, that the application to accept security 
should be restored. It was sufficient compliance with 
the order, if the security had been tendered in time, 
and it was not necessary that the testing of security 
itself should be within that time. If a party concern- 
ed carries out the order of Court directing him to 
furnish security and, in doing so, does all that lies 
in his power within the time by way of tendering 
security it would be sufficient. If in the en d the 
security that is furnished within the time prescribed 
is found, after testing to be insufficient and is reject- 
ed, the requirements of the order have not been 
satisfied. In that case the Court will be entitled to 
reject the application for accepting the security. 
A l R iVol 34) 1947 Mad 70 : 1946 M W N 604 : 59 
L W 500 : (1946) 2 M L J 217 : 23L Ind Cas 363. 

Construction — Security bond executed in favour 

of District Judge in proceedings under the Guardians 
and Wards Act — Charge, if created over immovable 
properties mentioned in the list appended thereto — 
Antecedent orders of the Judge in regard to giving 
security — If can be examined to ascertain inten- 
tion. 


A security bond was executed by two persons in 
favour of the District Judge in the matter of the 
appointment of a guardian under the Guardians ana 
Wards ' Act. They bound themselves jointly and 
severally to the District Judge in a particular sum 
to be paid to him for which payment they, their 
heirs, executors and administrators bound them- 
selves jointly and severally. Then followed a sentenc 
“whereas in the above matter the said Judge f 1 
by order, dated 4th August, 1916 approved ot t 
above Gopal Rao Paishwa as surety for the 
Venka Rao and has also approved of the a 
written bond with the under- written condition , 
a proper security to be entered into by the • 
parties and in testimony of such approbation 
signed his name in the margin hereof, i o\ 
conditions of the above written bond is sue • V 
etc. The conditions mentioned in the bon( j* . mS 
to furnishing of accounts and payment o Court. 
found due according to the directions ° « j t he 

It was stated that if those conditions are 

bond would be void and of no effect otherwise # 
shall remain in force. At the end of the docum 
list of properties was attached under the neaai 
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"particulars of property.” On a question whether 
under such a bond, a charge was created over the 
properties mentioned in the bond and whether in 
construing it, the antecedent orders ol the Judge 
•could be examined to ascertain what was intended 
by the Judge by accepting such a bond. 

Held : It could not be inferred from the two ex- 
pressions “Judge has by order dated, 4th August, 
1916” and “as a proper security” that the Judge 
had intended that a charge should be fastened on 
the immovable properties for the due fulfilment ot 
the conditions specified in the bond. 1 hose expres- 
sions are equally consistent with the view that what 
was created was only a personal liability. In tne 
absence of any words in the body ot the document 
itself either directlv or indirectly fastening an 
obligation in the nature of a charge on the proper- 
ties the mere insertion of a list of them is not of any 
legal effect. 

It is an established principle that the intention 
of the author of a written instrument must be 
gathered from the written instrument. I he function 
of the Court is to ascertain what the partes meant 
by the words that they actually used, t° declare 
the meaning of what is written and not • wha was 

intended to have been written, to give effect to the 

intention as expressed, the exp.essed meaning 
being, for the purpose of interpretation ^mvalent 
to the intention. It is not permissible to guess at the 
intention of the parties and substitute the presumed 

for the expressed intention. 

Even assuming that the antecedent orders o the 
Judge in regard to the same matter could : 1 

into there was nothing in them to show that the 
Court wanted, or that the persons who executed 
the bond intended to offer, immovable property 

security. 

The bond whether construed on its own terms or 
whether examined in the light of the antecedent 
orders, does not create a charge on the P r °P ert ^ 

raw is & ! wawat ” 

■KKo 1 * O. ... Rr. 8 and 10 and 
O. 45, R. 7. 

SECURITY FOR COSTS OF APPEAL 
See Civil P. C., O. 41. 

SECURITY FOR GOOD BEHAVIOUR 
See Criminal P. C., Ss. 107 to 126. 

S ^eeUMndian States (Protection against Disaffec. 

tion) Act, S. 3. 

(2) Penal Code, S. 124- A. 

(3) press (Emergency Powers) Act, S. 4. 

SEDUCTION 
See Tort. 

SELF- ACQUIRED PROPERTY 
See Hindu law— Joint family. 

SELF-ACQUISITION 

See Hindu law— Joint family. 

SELF-DEFENCE - 

s ” % p'.S 105 ..a 5» .. 501. 

■K-.t « - «• “ « - 

402, 423 and 420. 

(2) Criminal trial. 

(3) Penal Code, Ss. 53 to 75. 

SEPARATE ACQUISITION 

See Hindu law— (D Jumt family. 

(2) Widow. 
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SEPARATION 

See (l) Criminal P. C., S. 488. 

(2) Divorce Act. 

(3) Hindu law— (i) Joint family. 

(ii) Maintenance. 

(iii) Partition. 

(4) Husband and Wife. 

(5) Muhammadan Law — Divorce. 

SERVANT 

See (l) Factories Act. 

(2) Master and servant. 

(3) Penal Co le Ss. 403 to 409. 

(4) Tort — Vicarious Liability — Secretary ot 

State. 

(5) Workmen’s Compensation Act. 

SERVICE CONTRACT 

See (l) Contract Act, S. 39. 

(2) Master and servant. 

SERVICE GRANT 
See Grant. 

SERVICE INAM. 

See Grant. 

SERVICE OF NOTICE 
See (L) Civil P. C., S. 80. 

(2) Railways Act, Ss. 140-142. 

(3) T. P. Act, Ss. 83, 84 and 106. 

SERVICE OF SUMMONS 
See (1) Civil P. C , O. 5. 

(2) Criminal P. C., S. 69. 

SERVIENT AND DOMINANT TENEMENT 

See (1) Easements. 

(2) Easements Act. 

SERVITUDE, PENAL 

See Penal Code, S. 56. 

SESSIONS CASE 

See Criminal P. C., Ss. 268 to 307. 

SESSIONS COURT 
See Criminal P. C.* Ss. 6, 7 and 9. 

SESSIONS JUDGE 

See Criminal P. C., Ss. 9 and 17. 

SESSIONS TRIAL 

See Criminal P. C., Ss. 260 to 335. 

cpr OFF 

See (1) Civil P. C., S. 43, O. 8. R. 6; O 20, Rr. 6, 
7; O. 21, R. 72 and O. 21, R. 91. 

(2) Companies Act, S. 229. 

(3) Provincial Insolvency Act, S. 46. 

SETTING ASIDE ALIENATION 
See (l) Hindu law— Alienation. 

(2) Limitation Act, Art. 44. 

SETTING ASIDE ALIENATION BY GUARDIAN 

See Limitation Act, Art. 44. 

SETTING ASIDE DECREE 

See (1) Civil P. C , Ss. 96, 151; O. 9, R. 13, O. 32, 
R, 7 and O. 41, R. "33. 

(2) Decree. 

SETTING ASIDE EXECUTION SALE 
See Civil P. C., O. 21, R. 91. 

SETTING ASIDE INSTRUMENT 
See (1) Limitation Act, Art. 91. 

(2) Specific Relief Act, S. 39. 

SETTLED ACCOUNT 
See (1) Accounts. 

(2) Limitation Act, Art. 64. 

SETTLEMENT , „ 

See (1) Bengal Land Revenue Settlement Regula- 
tion, 1822. 

(2) Bengal Permanent Settlement Regulation, 

1793. 

(3) Bengal Settlement Regulation, 1875. 
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(4) Bombay Khoti Settlement Act, 1880. 

(5) Deed-Construction. 

(B) Divorce Act. S. 39. 

(ft) Family arrangement. 

(8) Grant. 

(9) Hindu Law — Widow — Maintenance. 

(10) Husband and wife. 

&L Madras Permanent Settlement Regulation, 

1802. 

(42) Oudh Settlement. 

(13) Oudh Sub-settlement Act, 1866. 
SETTLEMENT- MARRIAGE 
See >1) Divorce Act, S. 39. 

(2) Hindu law — Widow — Maintenance. 

(3) Husband and wife. 

SETTLEMENT RECORD 
See (1) Evidence Act. S. 35. 

(2) Landlord and Tenant. 

SEXXJAL OFFENCE 

See (I) Evidence Act, S. 133. 

(2) Penal Code, Ss. 375 to 377. 

SHAH JOG HUNDI 

See Negotiable Instruments Act, S. 5. 

SHAMILAT 
See (1) Co-sharer. 

(2) Custom (General) and Custom (Punjab). 

(3) Landlord and 1 enant— Co-sharer. 

HAM TRANSACTION 
See (1) Benami. 

(2) Presidency Towns Insolvency Act, S. 56. 

(3) Provincial Insolvency Act, S. 54. 

(4) T. P. Act, S. 53. 

SHAN STATES 

See Burma Laws Act, 1898, S. 12. 

SHARER 

See (1) Co-Sharer. 

(2) Hindu law — Joint family. 

(3) Landlord and Tenant — Co-sharer. 

(4) Muhammadan law — Co-heirs. 

SHARES— COMPANY 
See (1) Companies Act. 

(2) Company. 

(3) Hindu law — Succession. 

( 4 ) Muhammadan law — Succession. 

SHARIAT ACT (26 of 1937> 

See Muslim Personal Law (Shariat) Application Act 
(26 of 1937). 

SHEBAIT 

See (I) Hindu law — Religious Endowment. 

(2) Religious Endowment. 

SHERIFF 

See (1) Civil P. C., O. 16, R. 2. 

(2) Respective High Court Rules. 

SH1AS 

See Muhammadan law. 

SHIKMI TENURE 
See Land Tenure. 

SHIP, SHIPMENT, SHIPPER 
See Shipping. 

SHIPPING 

See also (1) Admiralty. 

(2) Carriage of Goods by Sea Act. 

(3) Carriers — Shipping. 

(4) Contract Act, S. 73. 

(5) Insurance. 

(6) Merchant Shipping Act. 

(7) Regulations for Preventing Collisions 
at Sea. 

1. Admiralty jurisdiction. 

2. Bill of lading. 

3i Carriers. 

See also Carriers. 


4. Collision. 

See also (1) Regulations for Preventing Colli* 

sions at Sea. 

(2) Tort — Negligence. 

5. Landing charges. 

5A. Marine insurance. 

See Insurance. 

6. Maritime lien. 

7. Navigation. 

8. Prize Law. 

9. T.»rt. 

See also Note 4. 

10. Charter party. 

11. Recovery of freight. 

1. Admiralty jurisdiction. 

— — Jurisdiction in rem — Collision — Damages — 
Liability of ship as wrong-doer. 

It is true that the Admiralty has jurisdiction in 
rem and that the ship is often spoken o( as the 
wrong-doer and that a ship may be liable in Admiral- 
ty where no damages could be recovered at law 
against the general owners, but where the owners of 
the ship are not residents abroad, dead or bankrupt, 
a suit does not lie against the ship but against the 
owner. AIR (Vol 26) 1939 Sind 349 : ILR (1940) Kar 
53 : 189 Ind Cas 9. 

Calcutta High Court. 

Admiralty jurisdiction of the Calcutta High Court 
rests on cl. 32 of the Letters Patent of 1865 which, 
continues cl. 31 ol the Letters Patent of 1862. By- 
these clauses, the High Court has such civil and 
maritime jurisdiction as might be exercised by the 
Supreme Court as a Court of Admiralty or by any 
Judge of that C.ourt as commissary of the vice-Admi- 
ralty Court. AIR (Vol 24) 1937 Cal 122 : 171 Ind Ca& 
513. 

Nature and extent of. 

The jurisdiction of an Admiralty Court begins 
where the tide touches the shore, whether at low or 
high water mark and extends all over the world, to- 
thi* coast of every country, and up every bay, arm of 
the sea, and river so far as great ships go and it is 
not necessary to show that the tide reaches the spot 
if it is accessible to ocean-going vessels. AIR (Vol 23)* 
1936 Sind 3 : 29 SLR 281 : 37 Cr L J 314 : 160 Ind 
Cas 375 (DB). 

Bombay High Court — Service on ship — Writ of 

summons — Warrant of arrest. 

It is not essential under the Admiralty Rules of the 
Bombay High Court to issue a writ of summons in 
addition to issuing a warrant of arrest. AIR (Vol 10) 
1923 Bom 51 : 24 Bom LR 1167 : 76 Ind Cas 433. 

Jurisdiction over seamen’s claims Mariner’s 

wages — Master’s liability. 

The Court of Admiralty has jurisdiction in rem or 
in personam over claims by seamen for any wages 
earned by them under a special contract or otherwise 
and the master, ship and the owner are severally 
liable to a mariner for his wages and the mariner is 
entitled to choose whom he would proceed against. 
The master is entitled to recover the wages and 
messing charges as well as the wages and the messing 

charges of the chief engineer and other seamen or 

mariners. For the master is liable for the wages and 
the messing charges to the seamen unless there is a 
special contract relieving him from the liability. Alt* 
(Vol 10) 1923 Cal 439 : 50 Cal 29 : 74 Ind Cas 287 
(DR). 

Arrest of ship— Trespass — Damages — Maritime 

necessities — Action in rem. t . f 

An ordinary suit for mere trespass did not lie io 

the arrest of a ship. There is no trace of any suen 
suit in the books. The arrest of the ship is a judi 
act of the Court and an ordinary step in an action 
rem, so, where it constitutes a legal grievance, it 
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not an independent wrong, but an integral part of an 
action in rem in which there was malice, or its equi- 
valent, entitling the aggrieved person to seek com- 
pensation either in the admiralty proceedings or by 
separate action. But the arrest by the Marshal of 
Calcutta as an officer of the Court, and the subse- 

3 uent detention by the Court do not constitute a 
etention due to the default of a party. The English 
decisions must be the guide in dealing with the 
maritime matters in India. AIR (Vol 2) 1915 Cal 681: 

42 Cal 85 : 28 Ind Cas 463 (DB). 

2. Bill of lading. 

(a) General. 

(b) Construction. 

(c) Presumption about. 

(a) General. 

Bill of lading — What is — Possession of bill of 

lading effect of — Effect of transfer — Bill of lad- 
ing, as document of title — Liability of shipping com- 

P A bill of lading is a document of title signed by the 
shipowner or bv the master or other agent ol the 
shipowner which states that certain specified goods 
have been shipped upon a particular "hip and which 
purports to set out the terms on w hich such goods 
have been delivered to and received by the ship. 1 he 
bill of lading is a symbol of the right of property in 
the goods specified then in. Its possession is equiva- 
lent to the possession of the goods themselves, and its 
transfer being a symbolical delivery of the g£pds 
themselves, has, by mercantile usage, the same eitect 
as an actual delivery in the circumstances. On a trans- 
fer, therefore, of a bill of lading by wav ol sale, mort- 
gage or pledge, the property in the goods passes either 
absolutely or otherwise according to the intention ot 
the parties to the transferee provided that the trans- 
feror was competent to dispose of the goods. These 
attributes attach only to a true bill of lading and not 
to a false bill of lading, to goods shipped and not to 
goods intended to be shipped, and an essential con- 
dition of the operation of a bill of lading as a docu- 
ment of title and as a symbol of the goods is that the 
goods are on board as the bills of lading certify. It 
is essential for the purpose of commerce that a neces- 
sary condition of the operation of a bill of lading as 

a document of title is the receipt on board the ship 

of the goods which the bills of lading cover and 
which it is so declared in the bill itself. 

M purchasing bags of foodstuff and putting them in 
lighter for transhipment to ship expected to arrive 
next day— Ship not arriving as expected— M in anti- 
cipation of her arrival obtaining from manager of 
shipping company bills of lading duly filled _ 
pledging bills of lading with Bank, obtaining certain 
amount and absconding — All bags 
Police on complaint by unpaid vendor of M and ship 
sailing without consignment — Suit by Bank a-,ains 
Shippfng Company, its manager, M and unpaid ven- 

d0 Held r that" tEe 'shipping* Company owed to the 
Bank as an indorsee of the bill of lading a plain duty 
not to 'ssue a bill of lading for goods not on board 
The case against the shipping Company could be 
i f cimolv on the principle of estoppel. The 

Company we^bound by their own statements in the 

SS-SS SSsk £ 

were not receiveu detriment in advancing 

57 M/olTadlng^Neith^ "hf shg^doeuLn.s 
X'pe”°M had defrayed the Shipping Company. 


1138 


the fraud did not affect the title of the Bank, they 
being indorsees for value without notice. No valid 
pledge in favour of the Bank was created w hen the 
bills of lading were pledged with the Bank in ex- 
change lor their advance. Apart fiom the pledge of 
the bill of lading, there was no bailment to the Bank 
and the Bank had no claims against the goods in 
possession of the u ipaid vendors or against the unpaid 
vendors. The Bank was not concerned in whose 
possession the goods were then or in future. Even if 
the Bank had a claim against the unpaid vendors, 
this would not prevent them enforcing their un- 
doubted claim against the shipping company. AIR 
(Vol 26) 1939 Sind 225 : l L R (1939) Kar 439 : 184 
Ind Cas 226 (OB). 

Mate’s receipt— Issue of bill of lading. 

The production of the mate’s receipt is a very 
necessary condition if the shipowner is to lie aske^ 
to issue bills of lading to a person other than the 
person named in the mate’s receipt. It is also a use- 
ful protection to him in case the shipper named in 
the receipt is acting for a principal. But there can be 
cases where on the fact the issuing of a receipt with- 
out the bill of lading being produced may not be a 
wrongful net amounting to conversion of the part on 
the part of the carrier. 

Per Lort Williams, J. — The shipowner cannot deli- 
ver the bill of lading without production of the 
mate’s receipt. AIR (Vol IS) 1931 Cal 269 : 52 C L J 
365 (FB). 

Shipper accepting without protest bill-of-lading 

different from prior agreement — He is ordinarily 
bound by such bill-of-lading — Mere production of 
forwarding note will not suffice to prove, that con- 
tract made was different from that in bill-of-lading. 

A 1 R (Vol 16) 1929 Cal 260 : 117 Ind Cas 851 : 33 
C W N 169 (DB). 

Liability of Port Trust. 

Even if it be assumed that the Port Trust act as 
the agents of the Shipping Company they will equally 
he entitled to take advantage of any exemption in the 
Bills of Lading. A wharfinger is justified or excused 
by the same thing as would justily or excuse the 
master. The Port Trust are however not ordinary 
Wharfingers or the Agents of the Shipping Com- 
pany. They have the goods under their statutory 
authority as agents of both parties and a Bill of Lad- 
ing is no evidence against them. AIR (Vol 12) 1925 
Sind 221 : 92 Ind Cas 206 : 18 S L R 106 (DB). 

/ Evidentiary value. 

A Bill of lading is prima facie evidence that the 
condition of goods is according to the description 
shown therein. AIR (Vol 11) 1924 Rang 25 : 74 ind 
Cas 916 : 1 R 146 (DB). 

Contract of affreightment. 

A bill-of-lading is evidence and sometimes con- 
clusive evidence of the contract of affreightment, but 
is not the contract of affreightment itelf. A 1 R (Vol 
6) 1919 M 931 : 34 M L J 145 : 46 Ind Cas 500, 
[Affirmed on appeal 42 Mad 4o5 : 51 Ind Cas 692 ; 
A I R (Vol 6) 1919 Mad 239.] 

Date of Evidence of shipment. 

The date on a bill-of-lading is very strong prima 
facie evidence of the date of shipment. AIR (Vol 5) 
1918 L B 144 : 42 lad Cas 382. 

Loss of -Shipping company’s rights and duties. 

The shipping company are bound to deliver the 
goods to the person who proves that he is the owner 
and the consignee of the goods notwithstanding the 
fact that he is unable to produce the bill-of-lading. 
The company cannot, after notice from the consignee 
not to do so, deliver the goods to wrong person 
though he may produce the bill-of-lading. But where 
the consignee alleges loss of the bill-of-lading, the 
company is entitled to be satisfied that loss is bona 


1139 


SHIPPING — 2. Bill of lading 


1140 


fide. A I R (Vol 1) 1914 L B 146 : 7 Bur L T 92 : 24 
Ind Cas 70. 

(b) Construction. 

Statement that goods are shipped in good con- 
dition — Estoppel against ship-owner. 

A ship-owner who issues a clean bill of lading is 
bound by the statement in it that the goods are 
shipped in good or in apparent good order and con- 
dition. It the statement turns out to be untrue, the 
ship-owner is estopped from alleging its falsity as 
against a purchaser who relies on the statement at its 
lace value and acts upon it to his detriment. This is 
a rule which may be applied any day in the case of 
c. i. f. contracts. Estoppel is a complex legal notion, 
involving a combination of several essential elements, 
the statement to be acted upon, action on the faith 
of it, resulting detriment to the actor. Estoppel is 
often described as a rule of evidence. But the whole 
concept is more correctly viewed as a substantive 
rule of law. The purchaser or other transferee must 
have acted upon it to his detriment. He cannot be 
said to rely on the statement if he knew that it was 
false; he must reasonably believe it to be true and, 
therefore, act upon it. But the whole case of estoppel 
fails if the statement is not sutficientlv clear and 
unqualified. A 1 R (Vol 34) 1947 P C 40 : 228 Ind Cas 
614 : 13 B R 299. 

Issue between ship-owners and indorsees of bill 

of lading — How decided. 

An issue between the ship-owners and the indor- 
sees of a bill ol lading has to be decided as between 
them on the basis of what appears on the face of the 
bill when it is presented at the port of delivery. 
Their rights and liabilities would not be affected by 
what happened at the port of shipment as between 
the shippers and the ship-owners, except in so far as 
appears from the bill of lading. A I R (Vol 34) 1947 
P. C. 40 : 228 Ind Cas 614 : 13 R R 299. 

Clause with regard to jurisdiction. 

Where a bill of lading contains a clause, which ex- 
cludes the jurisdiction ol the Courts in India to decide 
questions arising under the bill and gives the same to 
thefnreign Tribunal of thecountry of export, the clause 
should be construed as a submission to arbitration of 
the disputes arising out of the bill of lading to the 
foreign Tribunals. T he clause cannot afford a valid 
plea to the shipping company to urge that no suit can 
be instituted against them on account of loss or dam- 
age sustained by the holder in India. The only 
remedy therefore, open to the shipping company in 
the circumstances of this nature is to apply tor stay 
of the suit under S. 19. Arbitration Act. AIR (Vol 23) 
1936 Sind 85 : 30 S L R 25 : 163 Ind Cas 097 (DB). 

Clause regarding difference and obliteration of 

marks and weight ol goods. 

Where a shipping company provides by an express 
reservation a clause with regard to differences and 
obliteration of marks as contained in the bill of lad- 
ing, the plaintiff cannot rely upon the description 
given in the bill ol lading, and he must prove by 
independent evidence that the goods bearing the 
particular marks were actually shipped or put on 
board. It is the same as regards a reservation 
made with regard to the weight of the goods ship- 
ped. A 1 R (Vol 23) 1936 Sind 85 : 30 S L R 25 : 163 
Ind Cas 697 (DB). 

Particulars of contents stated in margin — Stat- 

mcrit that weight, contents, etc , are unknown, in 
body — Delivery of bags with plaintiff’s marks but 
contents different. 

Where a bill of lading contained in the margin the 
names of the particular grains said to be the contents 
of the hags delivered for carriage, but contained in 
the body a statement “w-eight conteuts and value 
when shipped, are unknown”, and that delivery by 
the carrier of packages ‘‘externally in good condition 


as received shall be conclusive evidence of the deli- 
very of the full weight and contents”, and though 
the carrier had delivered the specific number of bags 
with the initials of the plaintiff on them, the plain- 
tiff instituted a suit against the carrier on the ground 
that the bags did not contain grains at all but only 
onions : 

Held, (1) that having regard to the well-recognised 
interpretation which such w ords occurring ordinarily 
in bills of lading have received, the description in the 
bills of lading in question in the margin that the 
bags contained grains of particular description was 
not conclusively binding on the defendant; (2) that 
though the defendant was hound to deliver the bags 
that were handed over to him, in the absence of evi- 
dence to the contrary, they must be taken to be the 
bags that were delivered to the defendants for car- 
riage. A I R (Vol 20) 1933 Mad 7: 63MLJ 736 ; 37 
L W 27 : 1932 M W N 1233 : 139 Ind Cas 623. 


Issuing of bill of lading — Loose practice — 

Party permitting same whether can resile. 

A person w ho has himself directed the ship to hold 
the goods for shipment on behalf of A cannot be 
allowed subsequently to treat as wrongful the carry- 
ing out of his own instructions in the absence of 
anything done by him to countermand the same in 

good time. AIR (Vol 18) 1931 Cal 269 : 52 CLJ 
365 (FB). 

Conflict of laws— Law of ship’s flag prevails. 

Wheie any question arises involving a conflict of 
laws, the law of the ship’s flag prevails, unless it is 
clear from the express language of the bill of lading 
or otherwise that the parties intended some other 
law to prevail. AIR (Vol 18) 1931 Sind 124 : 25 SLR 
222 : 133 Ind Cas 77. 


Unseaworthiness of ship — Bill-of-lading — Suit 

for damages of goods due to unseaworthiness of ship 
— Ship-owner cannot plead immunity for want of 
notice of damages by the sender in stipulated time. 

Where the loss complained of by a charterer is 
due to unseaworthiness, then the ship-owners are not 
entitled to claim the benefit of any of the special 
clau:-es in the charterpartv or the bill-of-lading, and 
any conditions as to notifying the damage or stipulat- 
ing that notice of damage should be given within 
a particular time or of a similiar nature, cannot 
defeat the right of action unless there is in the bill- 
of-lading or charterparty an express clause as to 
unseaworthiness. Where goods are shipped on board 
a ship there is an implied condition of seaworthiness 
whicn forms the basis of the contract, and where 
there is a breach of that condition and loss arises on 
that breach the shipowners cannot rely upon the 
special conditions of the contract. But of course 
where the charterparty or the bill-of-lading contains 
express condition as to unseaworthiness, this express 
condition will be taken to override the implied con- 
dition. A 1 R (Vol 15) 1928 Bom 113 : 52 Bom 327 : 


Bom L R 145 : 108 Ind Cas 477. 

—Shortage in goods. . 

Goods short delivered— Exemption from liabmty-7- 
rden is on ship-owners to prove that their case is 
eered by exemption provided in bill-of-lading. . 
The principle of tenancy-in-common in respect 
identifiable goods among various consignees aoe 
t apply where there are goods otherwise missing 
t apart from the goods which are un a4 
I R (Vol 15) 1928 Mad 239 : 1927 M W N 728 : ^ 
L W 439 : 54 M L J 636 : 108 Ind Cas 196. 

Exportation and re-exportation — Bill-of-ladmg 

Construction — Exportation is not limited to 
rtation to foreign country— Re-exported goods — 

Bags of sugar were shipped in consignments froi *j 
/a to Calcutta and from Calcutta were re-shipped 
re-exported to Madras in the same bags in wmw* 
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they had come from Java. On arrival at Madras cer- 
tain bags in all the consignments were found torn and 
restitched and there was a considerable slackage in 
the value claimed in all the consignments. Plaintiff, 
owner of the goods, sued the shipping company that 
catried the goods trom Calcutta to Madras tor the 
value of the slackage in the consignments. Bill-ot- 
lading covering the carriage of the goods provided 
that the shipping company was not responsible lor 
the “condition or contents of re-shipped or re-export- 
ed goods.” 

• Held, that the clause in the Bill-of-lading relating 
to re-shipment or re-exportation did not cover only 
the re-shipment or re-exportation in the course of the 
voyage covered by the Bill-of-lading but also extend- 
ed to goods which had been previously re-shipped 
or re-exDorted and hence the shipping company was 

protected. , ... 

Exportation does not necessarily mean exportation 
to a foreign country. Re-exported goods are goods 
which are unloaded from a ship and lie at the port 
for some time and then the owner re-exports them to 
another port. AIR (Vol 14) 1927 Mad ' 6,1: 50 Mad 
804 : 38 M L T 386 : 1927 M W N 673 : 26 M L W 
872 : 52 M L J 693 : 103 Ind Cas 323 (DB). 

Jettison of goods on deck-When owner entitled 

to contribution — Bill-of-lading — Exemption clause, 
if includes liability to contribution— At merchants 
risk”— Liability of merchant to contribute if excluded. 

It is a general rule that a jettison of goods on deck 
does not entitle their owner to contribution. 1 his 
rule does not. however, apply on voyages where the 
carrying of goods on deck is permitted by the esta- 
blished custom of navigation; nor where the .other 
cargo-owners have consented that the goods jettisoned 
should be cairied on the deck of the ship. 

It is a practical canon, but not a rule of legal 
interpretation, that the office of a bill-of-lading is to 
provide for the rights and liabilities of the parties 
in reference to the contract to carry, and that it is 
not concerned with liabilities to contribution in 
general average. The question whether an exemp- 
tion clause covers the liability to contribution in 
general average in case of proper jettison depends 
on the intention of the parties. There is nothing to 
prevent a ship-owner from making an exception in his 
own favour by which he is to be relieved from the 
ordinary laws of the sea, but if he wishes to do so 
he ought to do so in clear words. The words. At 
merchants risk” will not exempt a ship-owner from 
liability to contribution in a case of proper jettison. 
But the words would exempt the ship owner from 
liability in the case of an improper jett.son. A 1 It 
(Vol 12) 1925 Sind 76 : 21 S L R 29: 78 Ind Cas 9/-. 

Weight contents and value when shipped un- 

Ssrsswr am-fcwui'B ' « 

M L W 363 : 72 Ind Cas 408. _ 

— Responsibility for short delivery— Exclusion of. 

Where in a bill-of-lading there is a special clause 
stamped with a rubber i stamp in a decent 1 nk. 
“goods within mentioned have not been tallied and 
it is agreed that neither the nor the 

receivers of cargo have any claim under the bi -ot 
lading lor shortage”, the shipper cannot nnaintain an 
action against the shipping company for damages for 
short delivery on the plea that the clause was not 
nronerlv brought to his notice. AIR (Vol ») iJZi Maa 
691 P : 30 M L T 18 : 62 Ind Cas 709 (DB). 

Bill-of-lading containing condition that cargo of 

other merchants must not be carried— Cargo supplied 
by charterer not sufficient ballast— Ship-owner must 
Sip more ballast but must not ship cargo for another 

merchant, in lieu of ballast. MB (Vol 8) 1921 Sind 
121 : 10 S L R 235 : 79 Ind Cas 450. 


Conditions in — Validity — Carrier by sen. 

It is open to a carrier by sea to limit his liability 
by an express contract to that effect. The Indian law 
also is the same. A condition excluding liability for 
damage done by the negligence of the servants ot 
the carrier is valid. AIR (Vol 5) 1918 Siud 50: 11 SLR 
106 : 45 Ind Cas 168. 

Port Trust. 

The Karachi Port Trust in landing cargo from the 
ship in virtue of statutory powers and in delivering 
the cargo landed to different consignees, are interme- 
diaries and act as the agent ot the ship-owner in 
carrying out his instructions whenever there arises 
under the bill-of-lading a dispute as to the method of 
delivery of any portion ot the cargo landed to a 
particular consignee. The equitable rule of propor- 
tion is applied in cases ol mixture ot unidentifiable 
cargo belonging to different owners caused by acci- 
dent with respect to the sound and unsound portions 
of the whole mixture. An exception in the bill pi- 
lading protecting the ship-owner from liability ior 
marks made by the shipper for identifying the cargo, 
throw's the onus on the shipper to prove that a paiti- 
cular bag claimed forms part of his and not that ot 
any other consignee; if contents ot sugar hags are 
lost by bad stitching the ship-owner is excused 
under the bill-of-lading even though it states that it 
was received in a sound condition. AIR (Vol 4) 1917 
Sind 58 : 11 S L R 29 : 42 Ind Cas 659. 

Maritime law — Inland navigation — Mate’s re- 
ceipt — Legal nature. 

Mate’s receipts given by inland water carrier are 
not bills of lading nor are they negotiable instru- 
ments. The holder of such receipt has no pnma facie 
right over the relative goods and notice ol lieu given 
by the holder is not binding on the carrier who is 
bound to deliver only to the person he has contract- 
ed with. (1911) 4 Bur L T 21 : 9 Ind Cas 465 (DB). 

‘Not responsible for marks’ — Effect of. 

The object of inserting the words ‘not responsible 
for marks,’ is to prevent the bill from being evidence 
that goods marked in the bill were actually shipped. 
In such a case the burden of proving that goods 
bearing certain marks were shipped, rests with the 
party alleging it. A bill-of-lading endorsed in blank 
is a negotiable instrument, and the holder of the bill 
is. in general, the owner of goods, vet the holder 
cannot sue on the contract embodied in the bill 
unless he is a party to it or an assignee, though he 
can have his remedy in tort. (1910) 3 S L R 203 : 6 
Ind Cas 848 (DB). 

Stipulation relieving ship owner from liability 

as soon as goods are free from ship’s tackle — Lease 
of goods after delivery to landing agent but before 
delivery to consignee— Landing agent’s position of. 

It is an old and w holesome rule that if a ship- 
owner wishes to relieve himself from liability to the 
shipper, in case his vessel should be found to have 
been unseaworthy, he must say so plainly. But that 
rule has no application to a case where a ship-owner 
wishes to free himself from all liability for goods 
consigned. In such cases, the parties are perfectly 
free to make any stipulation they please, unem- 
barrassed by any implied condition or any original 
underlying obligation. A bill-of-lading provided: 
“In all cases and under all circumstances the liability 
of the ship-owner shall absolutely cease when the 
goods are free from the ship’s tackle, and thereuoon 
the goods shall be at the risk, for all purposes and in 
every respect of the shipper or consignee. The 
goods were delivered overside into lighters and 
taken to the wharf and kept hv a landing agent who 
disposed of them without production of a bill-ot- 
lading or a delivery order. 

Held, that the clause afforded complete protection 
to the ship-owners. The landing agents at Penang 
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are intermediaries owing duties to both parties — 
agents of the ship-owners as long as the contract of 
affreightment remains unexhausted, agents for the 
consignee as soon as the bill-ot lading is produced 
with delivery order endorsed. (1909; 13 C W N 733 : 
6 M L T 11 : 19 M L ] 316 : 4 Ind Cas 475 (PC). 

Carrier's negligence — Contract between carrier 

and consigner — Terms opposed to public policy — 
Contract Act, Ss. 23, 151 — Common Carriers Act 
III of 1SG5. 

Per Chief Justice and Wallis J. (Sankaran Nair J. 
contra). — Contracts exempting a carrier from liabi- 
lity for the negligence of his servants are not void in 
India as opposed to public pulicy. The defendant 
Company undertook to carry some bags of rice be- 
longing to plaintiffs and deliver them at Tuticorin. 

The goods were landed and stored on the fore- 
shore at Tuticorin from the 24th to 30th of October. 
On account of heavy rains from the 27th October, 
the goods were damaged. The finding of the District 
Judge was that the plaintiffs were not guilty ol negli- 
gence. Both Subrahmanya Aiyar and Miller JJ. were 
of opinion that defendants were guilty ol negligence. 


Held, per Chief Justice and Sankaran Nair J., on 
the facts found, that no precautions having been 
taken by the defendants to pievent the goods being 
damaged by rain, the defendants were negligent and 
were liable for the damage to the goods. 


Per Wallis J. — The manner of discharging is in the 
absence of special terms, to be determined by refe- 
rence to the regulations and practice of the port •< f 
discharge; that having regard to custom of the port 
and the other circumstances of the case, the defen- 
dants were not liable. The bill of lading contained, 
in addition to an exception clause as regards “acci- 
dents, loss or damage from any neglect or default 
whatsoever of the pilot, master or mariners or other 
servants of the Company,” another clause which ran 
thus: “In all cases and under all circumstances, the 
liability of the Company shall absolutely cease when 
the goods are free of the ships’ tackles, and there- 
upon the gooJs shall be at the risk for all purposes 
and in every respect of the shipper or consignee.” 

Per Chief Justice — A shipowner is not exempted 
from liability for negligence unless the contract 
which exempts him is both clear and express, and 
the contract evidenced by the bill of lading in the 
present case though perhaps clear, was certainly not 
express so as to protect the defendants from liability 
for their negligence in landing the goods. 

Per Wallis J — The carriers have sufficiently pro- 
tected themselves from liability for the negligence 
of their servants during the discharge of the cargo. 


Per Sankaran Nair J. — A shipowner is a bailee 
within the terms of S. 151 of the Contract Act. A 
common carrier may exempt himself from the liabi- 
lity of an insurer by contract but cannot exempt him- 
self from the liability of an ordinary carrier imposed 
by S. 151 of the Contract Act, and a contract in 
India so exempting him is opposed to public policy. 
The obligation imposed by S. 151 ol the Contract 
Act applies to bailees as well as to their servants in 
the discharge of their duty. The later developments 
in the Common Law in England as to the capacity 
of a common carrier to exempt himself from liability 
for loss due to his own negligence has not been 
adopted in India, hut has been declared inapplicable 
hv Act HI of 1865 to the cases falling within the 
Act. (1908) 18 M L J 497 : 32 M 95 (120, 126) (FB). 

Maritime law — Bill of Lading— Construction — 


Exception clause. 

A Bill of Lading contained, in addition to an ex- 
ception clause as regards “accidents, loss or dar page 
from a»y act, neglect or default whatsoever of the 


pilot, master or mariners or other servant of the 
Company,” another clause which ran thus : — “In all 
cases and under all circumstances the liability of the 
Company shall absolutely cease when the goods are 
free of the ship’s tackles, and thereupon the goods 
shall be at the risk for all purposes and in every res- 
pect of the shipper or consignee.” — Held per Sub? 
rahmanya Aiyar J. — That the carriers were not 
exonerated from liability for their negligence in 
lauding the goods. Except when the words leave no 
option to the court to construe them as otherwise 
than making out an agreement that the party hold- 
ing the goods in a legal character contracts not to be 
responsible for breach of any of the incidents attach- 
ing to it in law, the agreement should be taken to 
provide only for some definite matter in connection 
with the legal relation subsisting between the parties 
to the agreement. 

Held, also, that the 2nd clause in the Bill of Lad- 
ing puts an end to the Company’s liability only as 
carriers when the goods leave the ship’s tackle and 
constitutes their subsequent possession until delivery 
as that of bailees i he defendant company under- 
took to carry some bags of rice belonging to plain- 
tiffs and deliver them at 1 uticorin. The goods were 
landed and stored on the foreshore at Tuticorin from 
the 24th to 30th of October. On account of heavy 
rains from the 27th of October, the goods were 
damaged. The finding was that the plaiutitfs were 
not guilty of any negligence. 

Held per Subrahmanya Aiyar J. — That the defen- 
dant company, in landing the goods as they did 
without precautions to prevent damage to them, 
failed to take the same care of the plaintiff’s goods 
as a prudent person would, in similar circumstances, 
have taken of like goods of his own, and that the 
damage was therefore the result of the Company s 
negligence and that the clauses in the Bill of Lading 
did not save them from liability. 

Per Miller, J. — The exception clause being clear 
in terms was valid, and even if the condition 
as to landing be struck out, any negligence on 
the part of the carriers in the landing of the goods 
will be saved by the exception clause. That the ex- 
ception clause, if not the clause relating to the condi- 
tion as to landing, saved the defendants irom the 
liability which would otherwise attach to them. 
Ambiguous expressions employed by a Company for 
the purpose of limiting their common law liability 
have to lie construed against the Company. (1906) 16 
M L J 573 : 30 M 79 (81, 88) (DB). 

(c) Presumption about. 

Goods, presumption about. 

Bill-of-lading — Good condition of goods delivered 
is presumed when so mentioned. 

The onus of proving the contrary lies on the ship" 
owners. 74 lnd Cas 916 : 1 Rang 146 : AIR (Vol H) 
1924 Rang 25 (DB). 

3. Carriers. 


See also Carriers, 

Substituted ship. 

A ship-owner is only entitled to compel the ? cc fP~ 
ance of a substituted ship, after the voyage in t 
hip contracted for has begun. 87 Ind Cas 1~' : R 
dad 459 : 21 M L VV 445 : 1925 M W N 3U3 : AIR 
Vol 12) 1925 Mad 727 : 48 M L J 413. 

Non-delivery of goods. 


mun-uenvery ui guuua. . . . z* 

Jettisoning due to storm, alleged in defence to , 

or non-delivery— Allegation must be received witn 

aution especially when U " S “PP°{ T by R ?|s . a JR 
ical reports. 79 Ind Cas 450 : 16 S L R 23o . 

Vol 8) 1921 Sind 121. 
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4. Collision. 

See also (l) Regulations lor Preventing Collisions 

at Sea- 

(2) Tort— Negligence. 

(a) General. 

(b) Negligence. 

(c) Regulations. 

See also Regulations for Preventing Collisions at Sea. 

(a) General. 

Overcrowding. , f 

Where there is nothing to show that as a result ol 

overcrowding or overloading the vessel was drawing 
more water than she would have normally been 
doing, it cannot possibly be held that the vessel 
struck the submerged snag by reason of t. he over- 
crowding. AIR (Vol 28) 1941 Pat 2ol> : 22 P L 1 31 . 
7 B R 4S5 : 192 Ind Cas 6 d 9 (Dll). 

Collision in broad daylight— Presumption. 

The fact of a vessel under steam colliding m broad 
daylight with a ship at her moorings is pruna iacie 
evidence o. fault, and a defendant cannot escape 
liability except bv proving that a competent navigat- 
ing olEcer could no? have averted the colltaon by 
the exercise of ordinary care and skill. It must je 
proved by the defendant that there was no fault on 
bis Dart but the collision was due to an inevitable 
accident. AIR (Vol 24) 1937 P C 205 : 169 Ind Cas 

536. 

Whertf^i^he opinion of competent authorities on 
the report of the wreck it is found necessary to sell 
the ca?go, the public sale per seves.sthep^oceeos 
of the sale in the under-writer. (1912) 3b Bom 4M4 . 
13 Bom L R 1211 : 12 Ind Cas 897. 

(b) Negligence. 


Where^fparty’s negligence, even though it con- 

SS wis rw m&nsrs 

421 : 208 Ind Cas 169. . , , ft 

Submerged snag appearing 19 river bed at ter 

mansoons —V essel colliding and sinking— Liability 
° f The S e e ?istence of the snag in the navigable and 

asutsi K? pgee: 

B R 485 : 22 P L T 31 : 192 ind Cas 659 (DB). 

-T„ Pr a°c?L 15 l J o r r de ?ollision, the burden in the first 

instance Tes on the plaintiff and before he can 

succeed he must prove loss or damage due to the 
succeed, M = must l de[enda|lts He must prove 

5£« p-- & tS 

he is liable. When he makes out £ pr,™ fame 

burde°n D o! g pro e of' " ?hd.edTnd ,hc defendant will be 
liable 'unless ^le proves that Ins negligence in no way 

C0 l\ tr t; e we 0 n th be7hk, both parties are guilty o^a 

neglect of duty and that ff eith h. f ^ been 

able care and skill, tne c'iuisr “ . whirh is 

avoided In such a case, the maritime law, which is 

followed in the Admiralty, apportions the joint 

damaffp So far as what constitutes negligence, it 

may Perhaps best be expresse I as doing something 

which ought either to be done in a different way or 

not at all, or omitting to do something which ought 
to be done. In collision cases, the negligence relied 
on is generally a failure to exercise the skill, care 


and nerve which are ordinarily to be found in a 
competent seaman, or a breach of regulation, either 
international or local, governing navigation or equip- 
ment, or more rarely the inefficient or defective con- 
dition of the vessel or her equipment. One is not to 
expect extraordinary skill or extraordinary diligence, 
but that degree ol skill, and that degree ol diligence, 
which is generally to be found in persons who dis- 
charge their duty All! (Vol 26) 1939 Sind 349 : ILR 
(1940) Kar 53 : 189 hid Cas 9. 

Contributory— Wrong lights— Nature of proof. 

11 a ship, by carrying wrong lights, or by navigat- 
ing in an improper or unusual manner, misl. ads or 
embarrasses another, she cannot attribute as a fault 
to the latter any act w hich was the probable result 
of her own negligence. AIR (\ ol 26) 1939 Sind 349 : 
ILR il940) Kar 53 : 189 Ind Cas 9. 

Contributory negligence— Principle of. 

Upon the whole, the question ot contributory 
negligence must be dealt with somewhat broadly 
and upon common-sense principles as a jury would 
probably deal with it. And while, no doubt, where 
a clear line can he drawn, the subsequent negligence 
is the only one to look to, there are cases in w hich 
the two acts come so closely together, and the 
second act of negligence is so much mixed up with 
the state of things brought about by the first act, 
that the party secondly negligent while not Iree 
from blame might, on the other hand, invoke the 
prior negligence as being part of the cause ol the 
collision so as to make ic a case of contribution. AIR 
(Vol 24) 1937 P C 168 : 168 Ind Cas 532. 

Contributory negligence. 

When two vessels are guilty of negligent naviga- 
tion and a collision results, both may be held respon- 
sible though the negligence is not synchronous. It 
has to be considered not merely whether one vessel 
has been subsequently negligent, but whether it has 
also been severably negligent. Where the acts of 
negligence, though successive, are close together in 
time and interact with each other, they fall to he 
considered not as severable but as co-operating 
factors in the final catastrophe. AIR (Vol 24) 1937 
P C 168 : 168 Ind Cas 532. 

A collision was found to have been caused by 

_ < 1 . . 1 • ■ 


- 1 ■ v. w — — •» 

the negligence ot the master in proceeding at an 
excessive speed and by ne gligent helm action of the 
officer. The allegation of negligent helm action was 
not pleaded and the evidence did not suppo t the 
same although witnesses could have been questioned 
on the point : 

Held, that the plea as to negligent helm action 
could not stand. AIR (Vol 22) 1935 P C 212 : 159 
Ind Cas 713. 

Collision of ships— Sinking of one due to wrong 

position of anchor in another — Considerations in 
determining liability enumerated. 

A ship “P” while being towed struck a ship “S”. 
The anchor of “P” which w'as not in its proper place 
pierced “S” and “S” sank with its cargo. Owners 
of “S” and its cargo sued the owner of “P”. 

Held, that the material questions as to the liability 
of the defendants for the damage done to “S’* 
and the loss thereby caused to the owners of the 
ship and the cargo were (1) was the anchor dan- 
gerously exposed ? (2) was such exposure negligent ? 
(3) was the alleged negligence the cause of the 
damage and loss complained of ? and (4) was the 
negligence, if any, negligence of the servant of the 
owners of “P” in the course of his employment. AIR 
(Vol 17) 1930 P C 106. 

Navigation. 

In a suit brought by the owners of a cargo lost 
while conveying it in a brig on account of a collu- 
sion that occurred between the defendant company’s 
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steamer and ’the brig containing the cargo, it was 
proved that the brig had no lights and consequently 
placed the steamer in a position of extreme danger 
and, that in that emergency the serang of the latter 
gave an order to starboard “instead of to port the 
helm.’’ 

Held, that the brig having by her wrongful act 
suddenly put the defendant’s ship in a dilficulty the 
defendant company was not guilty of any negligence. 

(1904) 31 C 36 (43, 44) (DB). 

(c) Regulations. 

See also Regulations for Preventing Collisions at Sea. 

Crossing vessels— Test— Duty of — Giveway ship 

“Course” — -Meaning of — Regulations for Prevent- 
ing Collusions at Sea (Canada), Arts. 19 and 21. 

Articles 19 and 21 of the Regulations for Preventing 
Collusions at Sea (Canada) presuppo>e as their essen- 
tial conditions that the vessels must be crossing ves- 
sels and crossing so as to involve risk ol collision. 
As the purpose of these articles is to impose a duty 
on the giveway ship to keep clear, that ship must be 
in a position to appreciate what the situation is and 
to know svhat'.the other ship is doing and whether 
it is on a course at all or it so on what course. The 
questioii whether two vessels are 'crossing vessels 
within the article depends on the purpose of a ship’s 
movement so far as that purpose can be inferred by 
the Master of the other ship from what he sees. The 
issue always depends on the reasonable inference to 
be drasvn by the ship which has the other on her 
starboard side as to the later vessel’s future course 
deducted from observation of her movement at the 
relevant moment, mui.ing due allowance for the na- 
ture of the locality where she is at that moment. 

A vessel bound to keep her course and speed may 
be obliged to reduce her speed in order to avoid some 
danger of navigation and the question must be in 
each case “is the manoeuvre in which the vessel is 
engaged an ordinary and proper manoeuvre in the 
course of navigation which will require an alteration 
of course and speed: ought the other vessel to be 
aware of the manoeuvre w hich is being attempted to 
be carried out?” It is only when the stand-on vessel is 
aware or ought to be aware of that fact that the vessels 
are crossing vessels within Arts. 19 and 21 because that 
awareness is a necessary condition. This implicitly 
at least involves that prima facie any alteration of 
direction is inconsistent with the idea of a “course” 
within the meaning of the Regulations. The test al- 
ways is: was what was being done open and notorious 
to a seaman on the other ship in the ordinary course 
of navigation? The ordinary idea of a “course” is a 
sufficiently constant direction ol a ship on the same 
line or heading. This will enable a navigator when 
he sees the other vessel to know if she is on a cross- 
ing course. He can often only become aware of that 
if he can keep the other vessel under' observation for 
sufficient time to ascertain if she is or is not changing 
her heading. AIR (Vol 36) 1949 P C 200. 

Navigation in river Hughli — Local rules — Breach 

— Offence. 

The question regarding ‘the turning points or bends 
of river mentioned in R. 5 of the local rules govern- 
ing navigation in Hughli have to be considered with 
reference to the channel and from the practical stand 
point of a navigator. The prohibition in R. 5 cannot 
be supposed to extend to all parts of the river where 
the channel is not completely straight but must be 
interpreted with regard, not only to the aggregate 
amount of deflection but to its gradualness or ab- 
ruptness, which is only to say that the deflection 
must be considered in relation to the distance to be 

tra /i"la d that the course of the river Hughli from 
above the Fairway marks to Fisherman’s Point is not 
a turning point or bend. 


Held, also on facts that the action of the defen- 
dant’s ship in failing to slacken speed when the 
plaintiffs’ ship came abreast of her at Bight Column 
was a plain breach of duty under R. 5 and the defen- 
dant’s ship was alone to blame. AIR (Vol 25) 1938 
PC 263 : 1938-2 M L J 992 : 4 BR 819 : 43 CVVN 29 : 
69 CLJ 101 : 32 SLR 954 : 176 Ind Cas 886. 

Regulations for preventing collusions at sea. 

Art. 16 — Position of vessel, how to be ascertained 
by another vessel — Importance of implicit obedience 
to Regulations. 

In order that the position of a vessel may be ascer- 
tained by another vessel within the meaning of the 
Regulation lor preventing collisions at sea, she must 
be known by that other vessel to be in such a posi* 
tion that both vessels can safely proceed without risk 
of collision. The data on which an inference is 
founded may be so conclusive as to raise the infe- 
rence to the level of certainty. But where such infe- 
rence is taken, the vessel so taking it takes the 
chance of her inference being right. 

It is important that there should be implicit obe- 
dience to the Regulations on whose observance navi- 
gators are entitled at all times to rely. If a vessel 
unjustifiably takes the risk of disregarding one ol 
their injunctions, she must suffer the consequences. 

AIR (Vol 22) 1935 PC 25 : 155 Ind Cas 61. 

Regulations for preventing collisions at sea. 

Regulations Nos. 25. 29 — Use of signals— Both ves- 
sels following unwarranted course — Initial position 
of one more faulty — Liability. 

Signals other than those specified and prescribed by 
the Regulations are given at the risk of the vessel 
which gives them. As to warning blasts and exchange 
of whistle notes, other than the authorized signals, 
the manifest danger against which the seaman has to 
guard is that if that be done which is not prescribed, 
it may be misunderstood or misrepresented. 

Where two vessels held on too long on their unwar- 
ranted course, and one of them was navigating in 
breach of Regulation No. 25, while the initial position 
of the other was more faulty than that of the former, 
with the result that both vessels continued their er- 
roneous action until neither could avoid collision 

Held, that both were rightly to blame. AIR (Vol 19J 
1932 PC 65 : 137*Ind Cas 466. 


Effect of Regulations. 


The effect of the various Regulations for preventing 
collisions at sea, which control navigation of vessels 
passing in a narrow channel and decide as between 
approaching vessels which is the “give way” snip, 
depend upon conclusions of fact as to the extent ana 
bounds of the narrow channel to which the relevant 
Regulation is to he applied and as to the rel ® t I lV 1 ? 
movements of the ships before the collision. AU* 
(Vol 18) 1931 PC 189 : 131 Ind Cas 771. 

5. Landing Charges. 

Mercantile usage in Karachi. , . 

Ordinarily it is the duty of the local agent ot asn p- 
owner or charter to collect all landing charges 
to the landing contractor from the consignees 
after taking out the rebate as per contract e “ her . io- 
his own behalf or on behalf the charterer or ^tne 
owner, hand over the collection to the land mg 
tractor. A 1 R (Vol 20) 1933 Sind 235 : 150 Ind Las 

483. 

5A. Marine insurance. 

See Insurance. 

6. Maritime lien. * 


^ br e oke“i„ D r ^ 

partio* 1* 
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property and possession is only equitable and not 
common law or possessory one — Ship-owners issuing 
bill of lading without mate’s receipt to shippers and 
owners of cargo — Ship owners are not liable tor 
damages for conversion — Claim for breach ol contract 
against export company upheld. A 1 H (Vol IS) 1931 
Cal 373 (SB), Reversed. AIR (Vol 25) 1938 P C 15~ 

42 CVVN 677 : 1936-1 M L J 834 : 1938 MW N 4S7 
4 BR 549 : 67 CLJ 299 : 40 Bom LR 799 : 6o IA 263 
32 S L R 502 : 1 L R (1938) 2 Cal 3S1 : 174 lnd Cas 

564. 

Unpaid vendor’s lien _ Mate’s receipt — Value 

of — Hypothecation of goods after shipment by pur- 
chaser — Negotiation of bills of lading by mortgagee 
prior to notice to ship-owner of vendors chaige 
Effect of. 

An unpaid vendor of goods, shipped on board a 
steamship, who holds the Mate’s receipt for the said 
goods with the benefit also of a charge clause m his 
contract ol sale, has not only a right against the de- 
faulting purchaser, but also a right in damages 
agaiust the ship owner on the basis of an action tor 
conversion or trespass, where the ship owner refuses 
to redeliver the goods in recognition of the unpaid 
vendor’s charge, always provided that the ship owner 
has notice of the said charge Wore delivery at 
the port of destination of the goods and, even it the 
ship-owner has issued bills of lading at the request o 
the purchasers in regard to the goods, which ibdb .of 
lading have already been negotiated. Where goods 
are hypothecated after shipment by the purchaser to 

a person who negotiates the bills of • .lading f^er 
with other documents relating to shipment pnoi to 
notice to the ship-owner of the unpaid vendor s 
charge it will not convey to the ship-owner any 

better ’title to the mortgagee *57 n ci5 e 319^173 
himself had. AIR (Vol 24) 1937 Cal 319 . 1*3 

lnd Cas 486. 

Negligence — Liability for maritime lien for in- 

’“in o?der d to render a ship liable to maritime lien 

for injury caused, the ship mu . !> England the 

ment which caused the damage. In England, tne 

former right of the plaintiff to arrest a ship other 

“ship alleged to be in fault is 

sense that no Court ^ 

AIR (Vol 24) 1937 Cal 122 : 1/ 1 lnd Cas 513. 

Right of carrier to possession. , , 0 f 

If goods in the possession of a carrier on beha 
another are wrongfully put on board a vei *el and the 
vessel innocently accept them in I ‘^ Xin^ry course 

?he bU go i o n d e s S f A 6 ! R (Vol 18)1931 Cal 269 : 52 C L , 

S 6 ol 24 Vic. Ch. 10 (which is extended to die 
Colonial Courts by 53 and 54 Vm. C. 2T S. 2, S • 
2) relates to a suit brought by the o«‘"“ 
goods or the assignee of any to 

a f suu y btought 1 upo"n a bill blading where a contract 

is directly proved between gwes 

owner. A charter party by winch *te°™* r * 
over the possession and jont o P 

charterer is ., not “^‘^"ried ‘in the ship- For the 

owner ha" not possession of the He 
therefore detain them for unpaid freight due. (1904) 

6 Bom L R 466 (471, 472). 


7. Navigation. 

Public navigable river, tests of-Construction of 

bridge higher up - Suit to restrain from construc- 

river' is not “navigable” nnless it is navigable 


throughout the year for ordinary boats used for com- 
mercial purposes. . .. 

In order to find out if a river is a public navigable 
river what the Court is primarily concerned with is 
the present condition ol the channel, but to come to 
a decisi )n on the question ol navigability, an in- 
vestigation into its past history is not without im- 
portance. , , , , , 

In a suit to restrain the defendant from construct- 
ing a bridge over a river alleged to be a public naviga- 

ble river i 

Held, that even though the channel may not be 
navigable near the site of the proposed bridge, yet 
if it was navigable at a spot further down and it the 
proposed bridge would interfere u ith the navigability 
of that portion, the plaintiffs could get the reliefs 
they wanted. AIR vVol 20) 1933 Cal 61o : 37 C W N 
442 : 146 lnd Cas 409. 

8. Prize Law. 

Judicial notice of facts by Prize Court. 

It is competent to a Judge in the Prize Court in a 
state ot war to take judicial notice of matters of com- 
mon notoriety. Where goods have been seized as 
conditional contraband, the Court may take judicial 
notice of various devices resorted to cover the con- 
veyance of contraband goods to an enemy destina- 
tion. Where a large consignment of food stuff con- 
sisting of several thousands ol cases ol tinned fish is 
being carried, the Court may take notice that it is 
calculated to increase the total war effort of the 
enemy, whether it is meant to be supplied to the 
armed forces or to feed the civil population behind 
the lines. The Court may also take notice of the 
fact that decrees in neutral count! ies forbidding 
export of contraband to the belligerent countries are 
often subject to evasion. The Court is also compe- 
tent to take judicial notice of a particular place as 
the war base ol supplies in the enemy country and 
the practice ol the enemy country to receive contra- 
band goods for its own use or disposal in a way cal- 
culated to help war effort. AIR (Vol 31) 1941 I C 50: 
U lj R 8L : 215 lnd Cas 1. 

Seizure of contraband goods — Proof by captor 

and claimant— Presumption of innocence until guilt 

Pr ?n case of seizure of conditional contraband, the 
captor, in order to justify seizure, has to show rea- 
sonable suspicion. The claimant, on the other hand, 
must establish affirmatively the precise character of 
his adventure and that the ostensible destination is 
the ultimate destination- The analogy of English 
Criminal Law that a man is presumed to he innocent 
unless he is proved guilty has no application in such 
cases for several reasons. In »he Srst place it is not 
an offence for a neutral to carry contraband goods, 
though the goods are liable to be confiscated. 
Secondly, the Prize Courts have their own rules. The 
claimant ’is not a prisoner on his trial but a party who 
is appearing to establish his case for the release of 
the goods. Finally the claimant being in the know 
of the facts, is the person who can dissipate the 
susnicion. If he is to succeed in his claim, it is for 
hfm to satisfy the Court. AIR (Vol 31) 1944 P C 50 : 
11 B R 81 : 215 lnd Cas 1. 

Contraband goods — Circumstances raising rea- 
sonable suspicion. 

In cases of contraband goods, a bill of lading to 
order” or shipping document omitting to name the 
consignee at the ventral port is a suspicious circum- 
stance justifying seizure of the contraband goods. It 
is a further matter of adverse suspicion if there is no 
navicert for the goods. A I R (Vol 31) 1944 P C 50 : 
11 B R 81 : 215 lnd Cas 1. 

Rules— Duties of claimant and captor. 

The Prize Law has its own peculiar rules. Under 
these rules, it is not for the Crown as captor to 
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establish affirmatively that the goods seized are 
subject to be condemned. All that the captors have 
to show is that the case is one involving reasonable 
suspicion. If they do so and no claim is made or if a 
claim made fails the Court will in due course con- 
demn the property as prize. On the other hand 
claimants are required to produce affirmative proof. 
They have to prove that they are entitled to the 
release of the goods as being their property and also 
that the facts are such that there is nothing which 
would render the property good and lawful prize. In 
oth< r words they must show by affirmative evidence 
that the reasonable suspicions were unfounded. AIR 
( Vol 31) 1944 F C 50 : II R R 8L : 215 Ind Cas 1. 

Prize proceedings — Prize ol War — Commercial 

domicile in hostile state— Vessel will be condemned. 

Where every act of claimant at the tune ol the 
breaking of the war wa> consistent with the inten- 
tion to retain his commercial domicile at Constan- 
tinople, and inconsistent with any intention to 
divest himself of it. and he did his best to continue 
the voyage of the ship to a 1 urkish port although he 
was not able to show that there was any particularly 
pressing commercial object in sending her to Busra 
where there was no cargo engaged, or agent appoint- 
ed, or trade expected 

Held, the claimant had not dischargtd the onus of 
showing that he was no longer commercially domi- 
ciled in i urkey as he had been before. I he conde- 
mnation must therefore stand. A l R (Vol 9) 1922 
PC 371 : 25 Rom L R lib : IS M L W 664 : 1923 
M VV N 846 : 46 Bom 857:84 Ind Cas 737 : 32 ML 1 
81 : 27 C W N 557 : 70 Ind Cas 156. 

A claim for damages in prize proceedings cannot 

be had as an alternative to a claim for the release o* 
the vessel and consistently with her condemnation. 

A l R (Vol 9) 1922 P C 371: 32 M L T 81 : 27 C W N 
557 • 18 M L W 664 : 1923 M W N 846 : 46 Bom 
857 : 25 Bom L R 116 : 70 Ind Cas 156 : 84 Ind 
Cas 737. 

German ship— Capture — Three miles from port 

‘Port* Meaning— Hague Convention N'o. VI, 1907, 

Arts. 1, 2 and 3. r- 

The word ‘port’ as used in the VI Hague Conven- 
tion does not mean a port in the sense of a fiscal or 
customs port but means a place where ships are in 
the habit of coming for the purpose of loading or 
unloading, embarking or disembarking and therefore 
a German ship lying within three miles of the 
harbour of Bombay cannot be seized as if it were in 
the Dort of Bombay and Arts. 1 and 2 of the VI 
Hague Convention did apply. AIR (Vol 7) 19-0 Bom 
301 : 21 Bom L R 1116 : 54 Ind Cas 444. 

Prize Vessels belonging to neutral — Hostile — 

Commercial domicile— Condemnation of vessel. 

A vessel belonging to the claimant— a neutral— but 
whose commercial domicile is in an enemy country, 
entered the port of Bombay before the outbreak of 

war She was seized as a prize. 

Held that the vessel must be condemned as lawful 
prize, because on the outbreak of war the claimant s 
commercial domicile was Turkish and he jvas engag- 
ed in trade in em my territory and at the time of the 
capture he had no intention of removing that domi- 
cile to a neutral country and to prevent the vessel 

china enemy territory. AIRBoli) 1921 
Bom 285 : 21 Bom L R 934 : 53 Ind Cas 3 <2. 

Whe*r<f a ship is condemned as a prize, the crown 

wnert =» i r a i; en on the goods which 

can impose the Sth> l918 Cal 830 : 45 Cat 28 : 
Ifr W N 670 : 26 C L J 62 : 40 Ind Cas 383 (DB). 

Prize - Confiscation of cargo in cncrny ship. 
-7 German ^ d.* »£ 

rnitted°on account* of goods shipped before the war 


by the British subjects to British merchants and 
goods shipped by British subjects to German mer- 
chants. 

Held, that in determining the question of liability 
to confiscation, regard must be had to the property 
in the goods and not to the risk except ^ as it may 
assist the Court in deciding the question, “To whom 
the goods belonged at the time of capture’’. Iu the 
circumstances of the case, the bills of lading being 
still with the sellers, the property had not passed to 
the buyers, though goods might have been ap- 
propriated towards the contract and that they were 
liable to confiscation. AIR tVol 2) 1915 Cal 793 : 
42 Cal 334 : 30 Ind Cas 174. 

9. Tort. 

See also N. 4. 

Maritime law — Principle of general average 

■ . . a f-W* m tlf 


contribution, application of — Tort — - _ Wrongtul 
retention — Limitation Act. Arts. 4S, 49, 38. 

The plaintiff, along with his boat, was hired to 
carry iron bars to a ship belonging to ihe del end ant 

company. As the loading was not completed by the 

time permitted by the harbour rules, the plaintiff 
was detained under threat that he would *? IS 
wages. During mooring owing to heavy squall the 
master of ship cast off the boat. 1 he boat being 
loaded with iron bars sank. In a suit by the plainti 
for recovery of the value of the boat : . 

Held, that the doctrine ol general average contri- 
bution did not apply. The doctrine does not apply to 
boats or articles that are not a part of the ship or its 
cargo or its freight. Moreover loading ol a ship in a 
harbour by a person not interested in the ship or i 
cargo is no part of maritime adventure. 

Held, further that the shipping company was liable 

in tort lor the loss of boat on account of wrong! ul cie 

1 6 14 Ik!; also that the suit was governed by Arts. 48 
and 49 and not by Art. 38, Limitation Act. A in 
(Vol 32) 1945 Mad 60,: (1944) 2 M L J 340 : 57 L W 
596 : 1944 M W N 700. 

By a charter party in suit it was provided as 

UI The owner will let and the charterer will take, for 
the purpose of towing fiats and barges, the steam 
launch Shri Krishna,— lor a period of six months cej 
tain— provided the charterer shall not ply the vesse 
in salt water nor use it for any other purpose tna 
towing flats and barges without the written conse 

of the owner : „r«vi- 

Held, that in absence of any contradictory prov 
sions to it, the charter party was construed as 
demise for the vessel and the charterer was liable 
the negligence of the master and crew. U y>50 ' 

•General average — Claim for— Cause of action 


ouner of a sacrificed interest must conmuu- ~ #y 
the sacrifices in whatever order of time I hey be 
have occurred. The time of if ttisomog is not ^ ^ 
taken as the time, when the value of th 8 t 0 f 

he ascertained but the time of reach g . im for 

^ M e M%89 e ! y (1918) d M VVN 521°: 24 M L T 209 = 
47 Ind Cas 708 (DB). 

10. Charter party. 

Duty and liability ofcharterer- Charter pa 

-Shipowner is to bring the sh.p and the cna 
is to have the cargo ready. ht f the 
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no part of his concern and that it is an absolute duty 
resting by the contract on the charterer. It may be 
qualified by an exception clause but 'uch a clause 
(uule>s on unusual terms) will only take eifect it the 
Charterer has really been prevented from providing 
a cargo of the kind prescribed by one or more ol the 
specified clauses. There may well be cases where 

apart fiorn any exceptions stipulated in the charter 

party, and apart lrmn any express reference, in the 
charter party, to the custom ol the port, owner and 
charterer can be treated as contracting with reler- 
euce t ^ the regulations or natural conditions ot a 
port. Where the cargo stipulated tor is to be provided 
from a particular place, circumstances affecting supply 
from that source may, it known to both parties, lie 
circumstances with reference to which the ch «rterer s 
promise to have a cargo ready has to be construed. 
When the parties have agreed on the terms ol the 
exception clause in view ot the facts known to them 
and of the extent ot the rUk each is prepared t° take, 
to impute to the owner’s agent knowledge ol the 
charterer's intention to limit hiu^elf to loading one 
ship at a time, knowledge ot his proposed sources ot 
supply and of his general practice m deciding between 
the claims of one customer as against another, to 
treat these matters as qualitication ot his undertaking 
to have a cargo ot coal ready is to have little or 
nothing ot the well recognized principle ot commer- 
cial law. , „ . 

“Ready” in the case of a cargo means ready in 

-a reasonable sense. 

Per C. C. Ghose, J. - The obligation of the parties 
must be decided by the terms ot the charter party 
but there are certain general principles governing 
■c^ses ot this nature. It is the shipowner s duty to 
bring the ship to the place named in the , charter " 
party and until he has done this, the ship is not an 
arrived ship and the lay-days do not commence to 
run. It is the duty of the charterer to have the ca g 

ready so that it may be put on board as soon as the 

vessel is brought to the place named in the ch a -ter 
party The result, therefore, is that the shipowner 
cannot clafm damages for detention or demurrage 
mitil he has perform ,d the obligation incumbent on 
him If the shipowner has performed this obligation 
the ihar erer is lia >le if the cargo is not ready to be 
loaded Va proper time unless he is protected by the 

exceptions in the charter-party. 

If a shiD is prevented from getting into a loading 
berth ol e to an obstacle created by the charterer 
or owinE to a default of the charterer in performing 
his dutv then it is well established that the ship- 
owner has done all that is needful to bring the ship 

to the loading place and that the charterer must ■ 

“fir fa* i«ct , m , w w 

Cas 854 (DB). 

Shipowner not getting loading berth owing to 

charterer’s fault-Charterer must pay for delay. 

If a ship is prevented from getting to a loading 
berth owing to an obstacle created by the charterer, 
or owing to the default of the charterer in perform- 
. „ t.:, (T-iy then it is well established that the 

ihfoowner has done all that is needful to bring the 
!Kr?hp loading place, and that the charterer must 
Sh the °uhseau. nt delay. Whether the latter's 
pay fort ’ bility is arrived at by giving to the 

shipowner damages’fo^tfTe'd.day or whether the lay 

days are antedated to the date when they ought to 
have begun, and the charterer pays for them at the 
agreed rate of demurrage, does no.^em to^have 

oS n 84 d - e S3 r T A2W : 38 Mb TIP Cl 9: 1926 M W N 
3J82 r3i C W N 317: 20 M L W 1: 99 lnd Cas 581. 

13F.Y.D./D.F. 37 
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Charter party silent about route —Shortest route 
should be taken — Deviation— Ail resulting damages 
should be paid. 

If the charter party says nothing more than that 
the cargo should be cariied fioin one port to another, 
it is an implied condition that the ship must go ac- 
cording to the nearest route between the ports. Any 
usage permitting deviation may he proved. 

Where there is an unjustified deviation the plain- 
tiff is entitled to recover all damages caused by the 
deviation. On justified deviation if the ship en- 
countered a stnrin and some goods were jettisoned, 
he is entitled to recover jettisoned cargo; he is en- 
titled to recover damages and cost of the cargo; he 
is entitled to all the incidental expenses inejudiog 
the advanced freight il any AIR iVol 12) 1925 Matt 
770 : 21 M L W 249 : S6 lnd Cas 75l \,D B). 

Mortgagee taking security with notice of charter 

party — Position of charterer— Non-specification of 
lay and cancelling dates. 

The position of the charterer, where the mortgagee 
took his security with notice of the charter party, is 
stronger than when the mortgage was prior to the 
charter party. An agreement for the letting of a ship 
to a charterer implies that she shall not be employed 
for any other person or purpose during the currency of 
the charter party provided the charterer is ready to 
supply the cargo. Where twelve charter parties for 
twelve consecutive voyages were signed by the 
parties, the tact that the lay and cancelling dates 
have not been specified in the charter parties does 
not make the contract incomplete. AIR (Vol 1) 19L4 
Bom 312 : 16 Born L R 178 : 24 lnd Cas 758 (DB). 

In respect of the charterer’s liability in discharg- 
ing a ship’s cargo, a sharp distinction is drawn 
between those cases where a fixed period of time is 
provided and those cases were no such period is Gxed. 
There is no doubt that the duty of provi ling and 
making p oper use of sufficient means for the discharge 
ot the cargo when a ship which has been chartered 

arrives at its destination and is ready to discharge, 

lies (generally) upon the charterer. If, by the terms 
ol the charter-party he has agreed to discharge it 
within a fixed period of time, that is an absolute and 
unconditional engagement for the non-performance 
of which he is answerable, whatever may be the 
nature of the impediments which prevent him from 
performing it and which cause the ship to he de- 
tained in service beyond the time stipulated. If, on 
the other hand, there is no fixed time, the law 
implies an agreement on his part to discharge the 

cargo within a reasonable time, that is, a reasonable 
time under the circumstances. Hence a provision in 
a charter party that the cargo should be discharged 
as fast as veS'el can deliver constitutes the vessel’s 
capacity for delivering not as an absolute or uncondi- 
tioned criterion hut as a criterion subject to the 
customs and facilities of the port. (1905) 7 Bom L R 
670 (674, 675). 

—Time charter — Sub-charter — Bill of lading — 
Freight— Owner’s lien for unpaid money by time 
charterers. 

By a charter entered into by the owners of the 
S. S. “Bombay” and Issabhoy Thaver and Co., the 
owners agreed to let and the charterers agreed to hire 
the ship for six calendar months. The conditions of 
the charter were among others the following :— (l) 
In def iult of the monthly payment of Rs. 18,000 the 
owners were entitled to withdraw the steamer from 
the service of the charterers without prejudice to any 
claim the owners might otherwise have against them; 
(2) The captain, though appointed by the owners, 
was to be under the orders and directions of the 
charterers as regards enplovment, agency or other 
arrangements. Biffs of lading were to be signed at 
any rate of freight the charterers or their agents 
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might direct without prejudice to the charterers: (3) 
The charterers were to have the option of sub-letting 
the steamer : (4) The owners were to have a lien 
upon all cargoes for freight or charter money due 
under the charter. The ship was then sub-chartered 
to the plaintiff for a round voyage from Saigon to 
Reunion and back from Mauritius to Bombay. Freight 
was to be payable for the whole voyage at the rate 
of Re. 1-8-0 per bag of 168 lbs. calculated only on the 
cargo shipped from Saigon to Reunion. There was to 
be no freight payable by the sub-charterer to the 
time charterers for any other cargo. The steamer 
completed this voyage and arrived at Bombay having 
on board a quantity of sugar put on board by the 
sub-charterer at Mauritius and for which he had 
received bills of lading from the captain. The 
freight was prepaid by the sub-charterer to the 
owners in respect of the bill of lading freight. But 
something was due from the sub-charterer to the 
time charterers of money payable under the sub- 
charter. And the time-charterers owed a month’s 
freight to the owners. For the payment of this latter 
sum, the owners claimed a lien on the sub-charterers’ 
sugar on board S. S. “Bombay” : 

Held (1) that under the circumstances the ship- 
owners must be taken to have contracted with the 
sub-charterer, that his sugar should be carried to 
Bombay in that ship on the terms of the bills of 
lading ; 

(2) that the bills of lading were not mere receipts 
for goods given to a charterer already bound to the 
ship-owner by a charter party entered into between 
them and which the captain had no authority to 
depart from; 

(3) that therefore unless the fact that the sub- 
charterer had notice of the time-charter makes a 
difference which on the facts here made none, the 
bills of lading entitled him to have his goods deli- 
vered to him on payment of the bills of lading 
freight ; 

(4) that the words “without prejudice to this 
chaiter” meant that the rights of the ship-owners 
against the time-charterer and vice versa were to be 
preserved. Notice by a shipper of a charter-party has 
not the effect of incorporating into the bill of lading 
any terms which are inconsistent with it and which 
the captain was not bound to embody in the bill of 
lading. If the charter party shows that the captain 
exceeded his authority in signing the bill of lading 
and the shipper knew this he cannot enforce the 
terms of the bill of lading uncontrolled by the 
charter party. If the shipper knew that there was a 
charter party, and had an opportunity of reading it, 
and did not trouble himself about it, he might be 
treated as knowing its contents. 

A right to seize one person’s goods for another 
person’s debt must be clearly and distinctly conferred 
before a court of justice can be expected to recognise 
it (1904) 6 Bom L R 743 :9CWN1:1ALJ 551 : 
28 B 573 (595, 596) : 31 I A 222 (P C). 

11. Recovery of freight. 

Loss of ship before loading. 

Venture commences at the moment of starting and 
not at the time of loading of a ship. Consequently, 
where a ship proceeded empty to a place where it is 
to be loaded but was lost before it reached that place 
S. 56 of the Contract Act has no application and the 
advance freight cannot be recovered AIR (Vol 17) 
1930 Sind 282 : 123 Ind Cas 232 (DB). 

Recovery of advance freight. 

Whether a chartered ship is a common carrier or 
not the general principle of the Contract Act applies 
and advance freight when paid can be recovered 
hv the shipper on the frustration of the venture. 

MR (Vol 13) 1926 Mad 175 : 49 MLJ 738 : 49 Mad 
200 : 22 MLW 842 : 91 Ind Cas 780 (DB). 


Advance freight — what is not. 

“Advance freight” must connote freight and the 
idea of freight does not arise until the voyage has 
actually begun, or at any rate, until the goods for 
which freight is payable have been loaded in the 
ship or accepted by bills-of-lading. 

A contract of charter-party for two voyages was 
entered into between the plaintiff and defendants. 
The whole amount of the freight was payable on 
signing the contract but half of it was to Be notional- 
ly distributed at the port of lading on each trip at 
the time of loading there. 

The money was paid but no voyage was made ac- 
cording to the charter party as the barque stranded 
on the coast, while proceeding to the port of lading 
to load for her first voyage. The plaintiff sued to 
recover the money paid : 

Held, that as no cargo was loaded and no bills of 
lading were signed as per the charter party, the pay- 
ment cannot be viewed as advance freight. It was a 
pure advance made to the defendants, on account or 
what would be payable to them as freight by the 
plaintiff; but the conditions precedent, viz., the 
starting on the voyage, or at least of loading were 
absent to make it amount in law to advance freight, 
the wording of the clauses as to freight making it 
payable on signing bills of lading. (Case law discuss- 
ed. AIR (Vol 12) 1925 Mad 727 : 48 MLJ 413 : 4S 
Mad 459 : 21 MLW 445 : 1925 MWN 303 : 87 Ind 
Cas 127 (DB). 

Freight paid in advance is irrecoverable under 

any circumstances — Voyage interrupted by Govern- 
ment requisitioning the ship — Liability of the owner. 

Where freight in advance is paid to the shipowner, 
it is his absolutely and is irrecoverable under any 
circumstances by the shipper of the goods. Where 
the voyage is interrupted by the Government requisi- 
tioning the ship and the latter passing out of .the 
hands of the owners, no refund can be claimed. This 
would be so even apart from any special terms of the 
bills of lading. Hence when such interruption takes 
place, the ship-owners are not obliged to forward 
the goods to the destination at their own cost, 
although the bill of lading may contain a provision to 
the effect that the ship-owners shall have the option 
to tranship the goods to any other ship of their own 
or any other line. AIR (Vol 8) 1921 Mad 67 ; 40 MLJ 
57: 44 Mad 145: 13 MLW 273: 1921 MWN 38: 62 iDd 
Cas 372 (DB). 

SHIVAIJAMA TENURE 

See Land Tenure. 

SHOLAPUR MARTIAL LAW ORDINANCE (4 of 

1930) 

S. 2. _ e 

Ss. 2, 10, 11 — Validity of Ordinance — Power o 

Civil Courts to enquire whether emergency e *' st ® , 
— Martial Law — Power of civil authorities to nan 
over control to military — Existence of state of w * 
necessity of — Power of Courts to consider 
military authorities — Decision of military office • 
whether subject to revision by High Court 
of military to aid civil authorities. 

In the case of an Ordinance promulgated y ,.f 
Governor-General under S. 72, Government • ^ 

Act, 1915, the question whether an emergency e 

or not is one of fact which the Courts canugug 
into. But inasmuch as the Governor-Gen 1 whe- 
person who must, in the first instance, d ^ he 

ther or not there is an emergency up en tly 

ought to act. and inasmuch as he may he 

have information which, in the pu Q, ur t cao 
may be unwilling to disclose and ^ich no Co^ ^ ^ 

compel him to disclose, all that the Cour . the 
to inquire whether there is evidence upon whmh ^ 
Governor-General may reasonably conclude w 
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emergency exists. IS that question is answered in the 
affirmative, there is an end of the matter. 

Under S. 11, Sholapur Martial Law Ordinance, 
1930, all sentences passed by any officer acting in the 
exercise of military control between May 12. and 3 45 
P.M. on May 18, are to be deemed as valid as if they 
were sentences passed under the Ordinance in respect 
of an offence against a Regulation or a Martial Law 
order in torce under the Ordinance. Rut the said 
section does not provide that the sentences ol the 
military are to be treated for all purposes as if passed 
under the Ordinance. They are left as sentences of 
Military Courts not subject to appeal or revision. 

Section 11, Sholapur Martial Law Ordinance, is not 
ultra vires. 

Per Beaumont C. J The ordinary rule is clear 

that sentences passed bv Military 'tribunals in time 
of war are not justiciable. 

Per Madgavkar J With regard to the introduction 

of Martial Law, it is settled law : Firstly, a state of 
war and armed rebellion or insurrection must exist 
and not merely a state of riot which could be put 
down with the aid of the military and other citizens. 
Secondly, neither the military nor citizens can refuse 
or impose conditions on such aid. Thirdly, the neces- 
sity must be proved not merely of recourse to the 
military, but also of the impossibility of functioning 
of the ordinary civil laws and the necessity of their 
abolition for the time being, and the Courts have 
power to go into the question whether such necessity 
existed. Fourthly, it is only when the existence of 
war, whether against foreigners or rebels, and neces- 
sity are established, that jurisdiction of the Courts 
ceases. Fifthly, the powers exercised by the military 
commonly but incorrectly known as “Martial Law 
in fact are no law at all and would be, if the tact of 
necessity for a war is not established, illegal, and, 
therefore, need acts of indemnity, if they are not to 
be questioned. 

An officer of the Government has no right, because 
of a certain number of evil-doers who break the 
peace, to declare war against every other person in a 
large area as a rebel, abolish at one stroke the ordi- 
nary laws and tribunals, and place the military in 
possession free to deal and to punish as they will and 
restore tranquillity so called through terror. It is only 
when practically the entire population of a certain 
area is so widely and so deeply disaffected and so 
armed that it is able to enforce its own law, and the 
King’s Law and writ do not run, that an armed 
rebellion or insurrection as distinguished from riot 
can be said to exist and necessity to arise. 

The military have no right to refuse the aid to 
civil authorities unless the ordinary laws and tribu- 
nals are abolished. It is the right of the civil autho- 
rities to demand, and the duty of the military to 
furnish all the armed aid that may be necessary in 
the suppression of disorders and breaches of peace 
and this duty is cast not only upon the military bi# 
also upon all loyal citizens and subjects of the Crown 
actively to aid in the suppression of disorders. 

The justification for the acts of the military lies, 
not merely in their bona fides but in the existence ot 
necessity, he., in the proof of such a state of war, 
insurrection or armed resistance as to justify tne 
cessation of the ordinary law and its replacement by 
military force pure and simple. The question ol 
necessity or whether the proved facts amount to 
necessity is a question of fact for the Courts. If 
necessity is proved as in the cases referred to above, 
then the acts of the military are not justiciable by the 
ordinary Courts. Unless it is proved, they are so 
justiciable and “the Courts have, at any rate in time 
of peace, jurisdiction in respect of acts which have 
been done oy military authorities and others during 

a state of war.” 


Per Blackwell J. — It is clear law that the civil 
authorities are not entitled to abrogate their duties 
and to hand over control to the military except in 
cases of necessity. It is undoubtedly the duty of the 
Courts if the necessity is challenged, to inquire into 
the matter, and if the necessity is not established, 
then any persons who have committed acts not sanc- 
tioned by the ordinary law are liable to be attacked 
in the Courts at the instance of those who have suffer- 
ed from their lawless acts. AIR (Vol IS) 1931 Bom 
57 : 32 Bom LR 1613 : 32 Cr LJ 403 : 55 Bom 263 : 
129 Ind Cas 596 (SB). 

S. 11. 

S. 11-Effect of. 

The effect of S. 11 is to validate all sentences pro- 
perly or improperly passed by the Military and the 
High Court is^tnereby precluded from entering into 
the question whether martial law was properly de- 
clared at Sholapur in May 1930. The sentences passed 
by the military are not subject to the usual rules as to 
appeal and revision. AIR (Vol IS) 1931 Bom 57 : 32 
Bom LR 1613 : 1931 Cr C 65 (FB). 

SHRINE 

See (I) Hindu law — Religious Endowment. 

(2) Religious Endowment. 

SHROTRIEM 
See (1) Grant. 

(2) Madras Estates Land Act, S- 3. 

SIGNATURE 
See (1) Deed — Execution. 

(2) Limitation Act, S. 19. 

(3) T. P. Act, Ss. 3 and 123. 

(SIKH) ANAND MARRIAGE ACT (7 of 1909). 

. Conversion to Sikhism from Islam — Essentials. 

Sikhism being a proselytising religion, a Muham- 
madan woman can become a Sikhni by a mere de- 
claration of faith without going through any other 
ceremony. AIR (Vol 20) 1933 Lah 347 : 34 P L R 
356 : 142 Ind Cas 13 (DB). 

Scope. 

The Act is an enabling and not a disabling Act and 
it does not follow that because that Act does not 
apply the marriage is not a valid one. AIR (Vol 13) 
1926 Lah 31 : 26 P L R 744 : 90 Ind Cas 1056. 

SIKHS.’ 

See (1) Hindu Law — Applicability. 

(2) Punjab Sikh Gurdwaras Act, S. 2. 

(3) (Sikh) Anand Marriage Act (1909). 

SIKH GURUDWARAS ACT. 

See Punjab Sikh Gurdwaras Act. 

SILICOSIS. 

See (1) Australian Workmen’s Compensation (Sili- 
cosis) Act (1920). 

(2) Workmen’s Compensation Act. 
SIMULTANEOUS EXECUTION. 

See Civil P. C., S. 38, and O. 21, R. 21. 

SIND AGRICULTURISTS’ RELIEF ACT (8 of 1940). 

. Preamble. 

Preamble — Object. 

The Sind Agriculturists’ Relief Act provides not a 
general relief for all agricultural indebtedness but 
seeks only to relieve agriculturists in certain cir- 
cumstances from the burden or part of the burden of 
debt already incurred when the Act was passed, AIR 
(Vol 30) 1943 Sind 186 : I L R (1943) Kar 402 : 209 
Ind Cas 187 (DB). 

S. 13. 

S. 13 — Decree satisfied — Debt cannot be scaled 
down. 

A condition precedent to the effective scaling down 
of a decretal debts is the amendment of the decree 
under S. 13 of the Act and hence where the decree 
has been satisfied, no amendment in the decree can 
be made and the decretal debt cannot be scaled 
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down. AIR (Vol 31) 1944 Sind 162 : I L R (1944) Kar 
46 : 215 I nd Cas 1*2 (DB). 

S. 13 — Order under, when revisable. 

An order pa>seii under the Sind Agriculturists’ Re- 
lief Act is not appealable, but where a Court acting 
under the Act declines to grant the applicant the re- 
lict he seeks on the ground that it has no jurisdiction 
under the Act to do so, its order is subject to revi- 
sional jurisdiction of the High Court under S. 115, 
Civil P. C. AIR (Vol 31) 1944 Sind 162: 1 L R (1944) 
Kar 46 : 215 lnd Cas 192 i^Db). 

— S. 13— Appeal. 

An appeal does not exist in the nature of things; a 
right ol appeal from any decision ol any tribunal 
must be given b> express enactment : A right of 
appeal is not to be implied, particularly in the case 
of a statute like Sind Agriculturists’ Relief Act which 
is purely temporary in nature, and is clearly intend- 
ed to give speedv and easy rebel to agriculturists. 

AIR (Vol 30) 1' 43 Sind 186: 1LR (19-43) Kar 402: 209 
lnd Cas L87 (DB). 

S. 13 — Appeal. 

There is no provision in the Sind Agriculturists 
Rebel Act lor any appeal and no appeal lies under the 
Act against an order made under 3. 13 nor is such an 
order a decree within the meaning of S. 2 (2), Civil 
P C., or appealable as sucn became an application 
under S. 13 ol the Act is not a plaint in a suit nor is 
it comparable to a plaint in a suit. The order does 
not, as such, (all within the provisions of S. lo2, Civil 
P C. and no right of appeal can be conierred by 
analogy. Hence no appeal lies against an order 
am. nding a decree passed under S. 13, Sind Agricul- 
turists’ Relief Act. AIR (Vol 30) 1943 Sind 186 : 1LR 
(1943) Kar 402 : 209 lnd Cas 187 (DB). 

SIND CHIEF COURT RULES. 

R. 16S. 

r. 16s Scope — Measure of damages between 

plaintiff and applicant and applicant and third party. 

The mere fact that the measure of damages may 
be the same between the plaintiff and the applicant 
a* between the applicant and the third party, does 
not mean that the case falls within thescopeol R. 168, 
so as to have a right to indemnity against the third 
party A I R (Vol 34) 1947 Sind lfc8 : I L R (1946) 

Kar 409. 

r, 168 Applicability— Small cause suit trans- 
ferred lor trial to Chief Court — Third party proce- 

^ U The third party procedure under R. 168 of the Sind 
Chief Court Rules is applicable to a suit originally in- 
stituted in the Small Cause Court and transferred 
for trial to the Chief Court. AIR (Vol 34) 1947 Sind 
168 : 1 L R (1946 Kar 409. 

Chap A IT, R 10. . 

Chap. VII, R. 10 -Rule nisi, meaning of ex parte 

ad interim order, if should accompany notice. 

A rule nisi is defined as “a rule obtained on motion 
ex parte to show cause against the particular relief 
sought.” It does not, therefore, mean that a notice 
issued by the Courtis rot a rule nisi unless it is 
accompanied by an ex parte ad interim order wh.ch 
fs to operate pendinR the hearing of the application. 
The apparent effect of a rule m«i is that a party 
against whom it is issued is entitled to open when 
?he rule comes up for hearing, and the rule is made 

i _ n i,,tf> unless cood cause is shown against it. AIR 
(Vol 2U 1934 Sind 180 : 28 S L R 161 : 153 lnd 

Cas 286. 

ZZ Appendix l"; Item fl-Sale by consent - Levy of 

poundage Receiver appointed by 

Sa le by Corrrn^sione.ot ^ hy Court . HenCe no 

poundage' can be levied on the proceeds of such sale. 
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AIR (Vol 29) 1942 Sind 112 : I L R (1942) Kar 196 : 
202 lnd Cas 631. 

Appendix VI, Cl. (g). 

App. VI, Cl. (g)— Pleader’s fees — Test case. 

Where the dtfts made plff’s suit a test case for de- 
ciding important questions bearing upon their right 
of disposal of waste lands and hence the trial was 
made intricate and prolonged, the pleader’s fee ought 
to be assessed under, el. (g) of Appendix VI of the 
rules of the Court, and the low value put by plff. on 
his injunction is only one of the circumstances to be 
taken into consideration. AIR (Vol 2) 1915 Sind 7 :9 
S L R 10 : 30 lnd Cas 19 (DB). 

SIND CIVIL COURT CIRCULARS. 

Form IV. 

Form IV — Vakalatnama — Power of couDsel to 

compromise. 

A vakalatnama in Form IV prescribed by Sind Civil 
Court Circulars does not give power to an Advocate 
or a Pleader, to compiornise the case on behalf of his 
client. AIR (Vol 28) 1941 Sind 28 : I L R (1940) Kar 
467 : 193 lnd Cas 45. 

SIND CONSUMPTION OF INTOXICANTS RES- 
TRICTION ACT (4 of 1940). 

S. 3. 

S 3 — Offence, nature of. 

The offence under S. 3 relates to the consumption 
of an intoxicating drug in a public place and not 
merely to having the care and management of a pub- 
lic place in which someone else consumed 
toxicant. AIR (Vol 30) 1946 Sind 171 : 1 L R (1943* 
Kar 283 : 45 Cr L J 144 : 209 lnd Cas 391 (DB)- 
S. 4. 

Ss. 4 2(1) (b) — “Public place” what is. 

The definition of a ‘public place’ in S. 2(U</V 
although very wide, is not particularly precise, it in- 
cludes ‘Daira,’ ‘Otara,’ ‘Makan,’ ‘Marhi,* and it 
means a place used for public, religious or charitable 
purposes. Construing this definition on the principle 
of ejusdem generis, it is clear that eating and drink- 
ing houses declared to be public places must be ea 
ing and drinking houses of a public nature, kept lor 
the use of the public and do not include a private 
house. Whether the particular rooms in the house i* 
question come within the definition of a ‘public place 
as defined in S. 2 (1) (b) is a question of fact. H . 1 
fact, a room not licensed by the municipality as 
hotel is used for eating and drinking by members o 
the public and is not used for private purposes, 
ther for private eating or private drinking, or som 
other private purposes, then it does, just as much 
the other rooms licensed by the municipality com • 
within the definition of public place in S. -(UJ .** 
AIR (Vol 30) 1943 Sind 171 : I L R (1943) Kar 28-> • 
45 Cr L J 144 : 209 lnd Cas 391 (DB). 

S. 6 . 

Ss. 6 , 7, 8 — Transfer of grantee’s interest. 

Where the interest in an occupancy is restncte 
its enjoyment to the grantee personally, there can 
no transfer of it either by a private arrange m 
otherwise between the grantee and other P ^ 
whose names do not appear in the Govern me 
cords AIR (Vol 24) 1937 Sind 279 : 32 S L R 73. u* 
lnd Cas 403 (DB). 

SIND COURTS ACT (BOM. ACT 12 of 1 S 86 ). 

g 9 

S. 9 — Reference on difference of opinion* 

Per Will, A. J C. - S- 9 (c) does not restrict 
3rd Judge to giving his opinion on the P°' nts JL, to 
of difference only, but makes it obligatory as the 
give his opinion on the appeal or confirm . 1Q30 Cr C 
case may be. AIR (Vol 17) 1930 Sind 225 : 1930 

865 (DB). Whole 

S. 9 — Bench differing on one judge 

appeul and not only a part is referred , app ea ^* 
--.Decision of third Judge controls whole PP 
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AIR (Vo\ 13) 1926 Sind 105 : 20 SLR 362 : 96 Ind 
Cas 234. 

S. 9 — Where the Bench hearing the appeal is 

composed of two Judges and the Judges composing 
the Bench differ in opinion as to the decision, then a 
discretion rests in the Judicial Commissioner, it he 
thinks tit to refer the case either (1) to a third Judge 
or i2) to a Full Bench of three Judges, but he is not 
bound to take one of these alternatives. AIR (Vol 13) 
1926 Sind 90 : 93 Ind Cas 448 (DB). 

S. 15 A. 

S. 15-A — Tout — Proceedings to declare nature 

of — 1, quiry by Judicial Commissioner. 

Proceedings to declare a man a tout are not judicial 
proceedings but proceedings of a departmental nature 
which relate to the working of the Courts, and 
S. 15-A gives to Judicial Commissioner’s Courts the 
general control over inquiries made into the question 
of w hether a man is or is not a tout. AIR (\ ol 24) 
1937 Sind 4 : 38 Cr L J old : 30 SLR 340 : 166 Ind 
Cas 643 (DB). 

S. 15-A — Interpretation, 

“General control” in S. 15-A of the Act does not 
refer to administrative control only but reft rs to both 
administrative and judicial powers of supervision 
over Courts subordinate to the appellate jurisdiction 
•l the High Court. AIR (Vol 17) 1930 Sind 26o (FB) 

g 16 

s’. 16 — Pleader charged with participation in 

meetings and processions organised by an unlawful 
association — Expression of regret — W arning- — Costs. 

A District Judge reported to the Judicial Commis- 
sioner’s Court lor action under S. 16, Sind Courts 
Act, against a Pleader for having taken part in poli- 
tical meetings and processions organised by a Con- 
gress Committee which had been declared unlawlul 
by the Government. It appeared that he had been 
warned previously for congratulating all Indian 
leaders who had been convicted and sentenced under 
the provisions of the Salt Act and the 1. P. C. On 
the present occasion, the Pleader declared that he 
had not and that he never had any intention ot 
associating himself with the Congress or its activities 
•r to participate in any disloyal movement or in any 
association declared by the Government to be un- 

^Held that in view of the declaration made by the 
Pleader’, he might be let off with a warning, but that 
he should pay the costs of the Crown. A !R (Vol 20) 

1933 Sind 310: 27 S L R lit : 146 Ind Cas 754 (DB). 

S 16— Inquiry, nature of-Disciplinary action 

against Pleader — Drawing from Court client s 
money— Pleader’s inability to repay money when 
called upon -Misbehaviour. . 

The inquiry contemplated by S. 16 is of a quasi 

criminal character and strong proof is necessary lor 

action. But the proposition to be proved is not that 
the inculpated Pleader has brought himself within 
•ne of the sections of the I. P. C. Disciplinary action 

against a Pleader is not by way of punishment, 
rests upon the principle that the Court deems him 
unworthy of its confidence and unfit for his place. 
The proposition to be proved is that he has been 
guilty of some such misbehaviour as would justily 
the Court in removing or .suspending him irom 

Pr Where a notice to a Pleader was issued to show 

cause why action should not be taken against him 
under S. 16, it was admitted ( 1 ) that the Pleader 
drew out monevs belonging ito his client , (2) that 
be paid the cheque to his own credit in his own 
bank 1 ; (3) that he did not enter those moneys in his 
•Rent’s account ; (4) that he was not able to refund 
those moneys when called upon, and that he had not 
■efunded them in full even at the time of hearing ot 
the case : 


Held, that the Pleader was guilty of such mis- 
behaviour as to Justily the Court in taking action 
under S. 16. AIR (Vol 20) 1933 Sind 65 : 143 Ind Cas 
631 (DB). 

S. 16 — Professional misconduct. 

Legal practitioner retaiuu g his client’s consider- 
able amount on an excuse which was merely a pre- 
tence — When pressed by the client, the practitioner 
giving cheque on a Bank, in which he had no sulii- 
cient lunds. 

Practitioner held guilty of serious misbehaviour, 
for which the only adequate punishment vvas the 
cancellation ol his sanad. AIR (Vol 20) 1933 Sind 
45 : 142 lud Cas 593 (DB). 

S. 16— Misconduct— Passing resolutions sympa- 
thising with Satyugraha movement — Suspension 
Duties of Header. 

Active participation in the passing ol resolutions 
sympathizing with the spirit ot a movement which 
preaches open defiance ol law and authority anu 
congratulating persons sentenced for breach ol laws 
is misbehaviour on the part ol a Pleader which ren- 
ders him liable to suspension : 

Participating in passing such resolutions is not 

mere expression of opinion. . 

A legal practitioner has the right to entertain 
political opinions, but that should be in contoi mity 
with the position he has obtained by virtue ot the 
license granted to him. AIR (Vol 18) 1931 Siud 33 . 
25 S L R 13L : 131 Ind Cas 187 iDB). 

S. 16— Accusations of criminal nature — When 

Court can take disciplinary action, without a con- 
viction by the criminal Court. 

Per Rupchand, A. J. C. - Where the accusations 
against a pleader are of a criminal nature, it is not in 
every case that criminal conviction is a sine qua non 
to the exercise of the disciplinary jurisdiction ot the 
High Court. A broad distinction has to be drawn 
between the acts done by the pleader in his profes- 
sional capacity or in the presence of the Court, and 
acts not done in such capacity and not in the pre- 
sence of the Court. It is only in the later case when 
the acts charged are indictable and are fairly denied 
that the Court will not proceed against the ph ader 
in the exercise of its disciplinary jurisdiction until he 
has been convicted and will not compel him to 
answer on oath to a charge for which he may be 
indicted. 115 Ind Cas 318 : 23 S L R 245 : 30 Cr L J 
445: 12 A1 CrR 274: AIR (Vol 16) 1929 Sind 121 (FB). 

S. 16 — Failure to keep accounts. 

m % • r • 1 • 1 


If a pleader or barrister f.as to keep fee-book or 
ledger showing sums deposited by client lor expenses 
and sum expended on his behalf. High Court i> justi- 
fied in taking serious notice of his conduct uader its 
disciplinary jurisdiction. 115 Ind Cas 318 - 23 8 L K 
245 : 30 Cr L J 445 : 12 A 1 Cr R 274 : AIR (Vol 16) 
1929 Sind 121 (FB). 

S. 16 — Is professional misbehaviour because that 

will be considered disgraceful and dishonourable by 
pleaders of repute and competency. 

Per Rupchand, A. J. C Professional conduct of a 

pleader must be judged by the rules and standard ot 
his profession and if a pleader has doue something 
which would be reasonably regarded as disgraceful 
and dishonourable by pleaders of good reputation and 
competency he is guilty of professional mi'Conduct. 
Further a pleader becomes more disgraceful and calls 
for a more severe punishment, whe-n he is guilty not 
only of an unwritten rule of professional conduct, 
but where such rule has been enacted and laid down 
by the Rules of Association to which he has the 
honour to belong and where one of the conditions 
on which he has obtained his license to practice as a 
pleader is that he shall undertake to submit to such 
written rules of conduct. 
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Applying this test the failure by a pleader to keep 
a fee-book or a ledger containing the account of 
client’s money for a number of years which is a 
breach of Rr. 35 and 36 of the Rules of the Karachi 
Bar Association is an act of professional misbehaviour 
because that would be considered disgraceful and 
dishonourable by pleaders of good repute and com- 
petency. 115 Ind Cas 3 IS : 23 SLR 245 : 30 Cr L J 
445 : 12 A I Cr R 274 : AIR (Vol 16) 1929 Sind 121 
(FB). 

7 S. 16— Misbehaviour, scope of— “Misbehaviour” 

is not limited to professional misconduct, but in- 
cludes general misconduct also. 

“Misbehaviour” in S. 16 is not limited to profes- 
sional misconduct, but can be extended to general 
misconduct as well. 

Per Rupchand, A. J. C. — The Judicial Commis- 
sioner’s Court of Sind has unlimited jurisdiction to 
deal with every kind of misbehaviour, professional or 
otherwise of a pleader though such jurisdiction will 
undoubtedly be exercised for the very object with 
which it has been conferred, namely, the preserva- 
tion of the purity of the Courts and the proper and 
honest administration of the law : 115 Ind Cas 318 : 
23 S L R 245 : 30 Cr L J 445 : 12 A I Cr R 274 : AIR 
(Vol 16) 1929 Sind 121 (FB). 

- S. 16— Nature of proceedings. 

Per Rupchand, A. J. C — Proceedings under S. 16 
though judicial are neither criminal nor civil, but 
special proceedings resulting from Court’s inherent 
power over its officers — Form of procedure in such 
proceedings is not of controlling importance so long 
as fair notice and chance of being heard are present. 
115 Ind Cas 318 : 23 SLR 245 : 30 Cr L J 445 : 12 
A I Cr R 274 : AIR (Vol 16) 1929 Sind 121 (FB). 

S. 16 — Omission to plead privilege. 

Per Rupchand, A. J. C. — In disciplinary proceed- 
ings against pleader he, being inadvertently put on 
oath, answering questions withouPprotest — He cannot 
afterwards urge that answers given by him if found 
false should not be used against him in determining 
whether his conduct was worthy of his profession. 
115 Ind Cas 318 : 23 S L R 245 : 30 Cr L J 445 : 12 
A 1 Cr R 274 : AIR (Vol 16) 1929 Sind 121 (FB). 

‘ S. 16 — Perjury. 

Per Rupchand, A. J. C — Pleader in order to avoid 
punishment in disciplinary proceedings voluntarily 
committing perjury — There is no reason why he 
should not be prosecuted for perjury. 115 Ind Cas 
318 : 23 S L R 245 : 30 Cr L J 445 : 12 A I Cr 274 : 
AIR (Vol 16) 1929 Sind 121 (FB). 

S. 16 — Power to define misbehaviour. 

P^ r De Souza A. J. C.— Court has power to define 
by judicial decision or otherwise what constitutes 
misbehaviour on pleader’s part — Rules framed by Bar 
Association with Court’s approval are such, to which 
pleaders must conform, but it does not follow that 
breach of any of them should call for disciplinary 
action. 115 Ind Cas 318: 23 SLR 245: 30 Cr L J 445: 
12 A I Cr R 274 : AIR (Vol 16) 1929 Sind 121 (FB). 

S. 16 — Proof of misconduct. 

Per De Souza, A. J. C — Disciplinary proceedings 
against a pleader being of a quasi criminal character, 
tne misconduct must be made out by the admission 
of the party concerned or else there must be other 
strong proof of the misconduct imputed. 115 Ind Cas 
318 : 23 S L R 245 : 30 Cr L J 445 : 12 AI Cr R 274: 
AIR (Vol 16) 1929 Sind 121 (FB). 

S. 16 — Pleader — Misbehaviour — Misconduct not 

connected with profession. 

The jurisdiction of the Judicial Commissioner under 
S. 16 of the Sind Courts Act extends not only to pro- 
fessional misbehavior but to general misconduct. 
While the jurisdiction is unlimited, the Court is 
reluctant to take cognisance of misconduct not c«m- 


nected with the office of pleader unless it is morally 
disgraceful or shows that the individual is not a 
proper person to hold that office. 11 S L R 81 : 19 
Cr L J 322 : 44 Ind Cas 338 : AIR (Vol 5) 1918 Sind 
54 (FB). 


S. 16 — Pleader — Misbehaviour — Filing second 

complaint. 

A pleader should take pains to master his instruc- 
tions and the law relating to them so as to eliminate 
all inaccuracies. He should bring to notice of Court, 
prior unsuccessful proceedings by same party in the 
same or another court. As an officer of the court it is 
his duty not deceitfully to circumvent but honestly 
and loyally to uphold the practice of the court and 
to co-operate in the orderly and pure administration 
of justice by the Court. AIR (Vol 4) 1917 Sind 1 : 11 
S L R 12 : 18 Cr L J 819 : 41 Ind Cas 043 (FB). 

S. 16 — Pleader — Vakalatnama executed by 

pleader but purported to be by party — Professional 
misconduct. 

It is professional misconduct of a serious kind for 
a pleader to present in Court a vakalatnama purport- 
ing to have been executed by his clients while really 
it was done by himself; such an act is an attempted 
deception practised on the Court. (1911) 4 SLR 
242 : 12 Cr L J 390 : 11 Ind Cas 254 (FB). 

S. 16 — Rules under — Pleader’s license — Scope. 

Under the rules under S. 16 Pleaders’ licenses 
relate both to civil and criminal courts. A pleader 
licensed to practise in the Civil and Criminal Courts 
of one district cannot as of right practice in the 
Courts of another district. (1911) 4 S L R 207 : 12 Cr 
L J 118 : 9 Ind Cas 717 (DB). 


S. 93. 

S. 93 — Reference on difference of opinion. 

On a difference of opinion between two fudges 
differing in a revisional application the matter can- 
not be referred to a third Judge. S. 93 only confers 
that power in appeals and not in revision apP* 1 " 
cations. The matter in such cases should be referred 
to a Full Bench under R. 4. AIR (Vol 11) 1924 Sind 
75 : 17 S L R 133 : 83 Ind Cas 353 (FB). 

SIND COURTS ACT (BOM. ACT 7 of 1926) 

S. 7. 


S. 7 (3) — Construction and scope — Suit against 

Government Railway Administration — Damages for 
loss caused to goods in transit — Jurisdiction of Small 
Cause Court. See I L R (1947) Kar 198. 

§ 

— -Ss. 9 and 14 — Single Judge of Chief Court of 
Sind — Right of appeal, against decision of. . . 

A Judge of the Chief Court of Sind sitting singly 
is not subordinate to the Chief Court and the right 
of appeal from his decision is not governed by S- 9» 
but bv S. 14 of the Sind Courts Act. AIR (Vol So) 
1948 Sind 89 : I L R (1947) Kar 164. 

S. 37 — Suit against Governor-General w m Council 

for recovery of expenses incurred in clearing a ” 
forwarding goods imported by Director Gener » 
Stores Department — Jurisdiction of Court of Sm 
Causes, Karachi. . , j. 

A suit filed against the Governor-General or in 
in Council for the recovery of certain sum allege 1 
be certain expenses ineurred by the plaintiff 
clearing and forw-arding two crates containing t 
formers imported by the Director General, In 
Stores Department, for the North-Western R, . 
(State Railway) is also excluded from the juri* • 

of the Small Cause Court by the above two pro 

sions. AIR (Vol 28) 194 L Sind 138 • I L R (1941) ^ 
238 : 195 Ind Cas 556. _ p ra l of 

S. 37 (1) — Suits against Goveraor-Genera 

India in Council for recovery of c « rta > n .f“™ luris- 
to have been over-charged by State Railway J 
diction of Small Cause Court* Karacki* 
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A suit filed against the Governor-General of India 
in Council for tne recovery of certain amount alleged 
to have been overcharged by the State Railway 
authorities on a consignment consigned to the plain- 
tiff is a suit of the description falling under cl. (1) of 
S. 32, Bombay Civil Courts Act of 1869, and S. 37, 
Sind Courts Act of 1926 and is therefore excepted 
from the jurisdiction of the Small Cause Court. Such 
a suit is also clearly excluded from the jurisdiction of 
the Karachi Small Cause Court by S. 14, Karachi 
Small Cause Courts Act, 1929, as amended. AIR (Vol 
28) 1941 Sind 138 : 1 L R (1941) Kar 238 : 195 Ind 
Gas 556. 


S. S7 (1)— Scope. 

There is no indication in the wording of cl. (1) of 
S. 32, Bombay Civil Courts Act and S. 37, Sind 
Courts Act, that auy inquiry should be made into 
the real substance of the plaintiff’s claim. AIR (Vol 
28) 1941 Sind 138 : I L R (1941) Kar 238 : 195 Ind 
Cas 556. 

SIND COURTS CRIMINAL CIRCULARS 
Chap. I, R. 4. 

R. 4 — Mistake and irregularity of Police Officer 
— Forming part of judgment — Expunging of passage. 

If any mistakes or irregularities on the part of 
Police Officer are brought to a Magistrate’s notice 
during the course of an inquiry he should preferably 
reserve the discussion of such mistakes and irregu- 
larities for separate official correspondence. Where 
the passage complained of consists of a comment on 
the conduct of a Police Officer who had no oppor- 
tunity to explain the circumstances referred to and 
the passage comes at the very end of the judgment, 
and is clearly separable from it, it can be expunged 
under S. 561-A, Criminal P. C., as the deletion of 
the passage will not have the effect of mutilating the 
judgment. AIR (Vol 21) 1934 Sind 68 : 35 Cr L J 
1138 : 150 Ind Cas 610 (DB). 

Chap. V, R. 22. 

Chap. V, R. 22 — Magistrate’s duty to proceed 


die in diem — Checking unnecessary examination 
It is the duty of a Magistrate to insist on the trial 
proceeding from day to day as required by rule. The 
Court can check prolific examination and cross-exa- 
mination of witnesses, in the exercise of its inherent 
power. AIR (Vol 4) 1917 Sind 46 : 11 S L R -7 : 18 
Cr L J 834 : 41 Ind Cas 658. 

Chap. V, R. 22 — Lengthy examination of wit- 
nesses and adjournments. 

In criminal cases lengthy examination of witnesses 
and adjournments to suit the convenience of counsel 
ought not to be allowed as they would amount to 
denial of justice. AIR (Vol 4) 1917 Sind 73 1 10 S L R 
148 : 18 Cr L J 54 : 37 Ind Cas 38. 

SIND ENCUMBERED ESTATES ACT (20 of 1896) 
See Sind Incumbered Estates Act (20 of 1896). 

SIND FOODGRAINS (MOVEMENT CONTROL) 
ORDER (1943) 

Cl. 2. 

Cl. 2 (c)— “Foodgrains,” meaning of. 

There is nothing in the Order restraining the 
meaning of the word “foodgrain” to a substance used 
for human consumption, and there is no justification 
for importing any such restriction into the meaning 
of the word. Crushed gram is produced from gram 
by process of crushing, and therefore, it is clearly a 
nroduct of grain, and falls within the definition of 
^d-grains?” AIR (Vol 31) 1944 Sind 188 1 : I LK 
1944 Kar 293 : 46 Cr L J 110 : 216 Ind Cas 50 (DB). 

SIND FRONTIER REGULATION (3 of 1882) 

“The Regulation does not apply to villages in the 
Karachi Taluka outside the Kohistan Mahal. The 
Regulation being highly penal, the districts to which 


it applies are definite ascertainable areas. (1911) 5 
S L R 54 : 12 Cr L J 558 : 12 Ind Cas 646 (DB). 

S * 3 - 

S. 3 — Magistrate proceeding under, if a Court. 

An order under S. 3 is an executive order and a 
Magistrate proceeding under this section is not a 
Court and so the High Court cannot interfere in revi- 
sion. (1911) 5 S L R 54 : 12 Cr L J 55S : 12 Ind Cas 
646 (DB). 

S. 5. 

S. 5 — Property partly outside area — Reference 

to Jirgah, legality of — Omission to state reasons for 
reference, effect— Procedure of Jirgah — Discretion 
of Magistrate. 

If there is a dispute which is likely to cause a 
breach of the peace within the area to which the 
Regulation applies, the District Magistrate has 
authority to refer the dispute to the Jirgah for settle- 
ment, and it is immaterial that portion of the subject- 
matter of the dispute is not within the particular 
area to which the Regulation has been applied. 

An omission on the part of the District Magistrate 
to state the grounds on which he is satisfied that 
there is a dispute does not deprive him of jurisdic- 
tion to appoint a Jirgah. 

There are no rules laid down for the procedure of 
the Jirgah, but there must be a substantial compli- 
ance with the ordinary provisions of law relating to 
civil procedure; the parties must have notice of 
the proceedings, and they must have opportunity, if 
they so desire to place their evidence before it. But 
if these condition are substantially complied with 
the particular form is perhaps not of any moment. 

It is discretionary on the part of the Magistrate to 
proceed under S. 5 (3) (c), and if he is of opinion 
that a decree in accordance with the finding of the 
Jirgah is advisable, it is open to him to take that 
course even if an award has been made. AIR (Vol 18) 
1931 Sind 137 : 25 S L R 245 : 134 Ind Cas 381 (DB). 

Ss. 5, 6, 7— Reference to Council of Elders — Bar 

of Civil Court’s jurisdiction. 

As soon as the District Magistrate has made a valid 
reference to the Council of Elders the Civil Court 
loses its jurisdiction till either a declaration that 
further proceedings under S. 5 are not required or 
the parties are referred to the Civil Court. If a de- 
cree is passed under S. 6 of the Regulation, that de- 
cree is a bar to the trial of the same issues in a Civil 
Court and even if some persons to whom reference is 
made have failed to sign it, the'decree is not a nullity. 
(1909) 3 SLR 100 : 3 Ind Cas 902 (DB). 

S. 7. ... 

Ss. 7 and 5 (3)— Suit filed after reference but be- 
fore decree under S. 5 (3). 

A suit filed after the District Magistrate had made 
a reference to the Council of Elders and not taken 
for final hearing until after he had passed a decree 
under S. 5 (3) is barred by S. 7. (1909) 3 SLR 100 : 3 
Ind Cas 902 (DB). 

g 8 

Ss. 8, 12, 13— Scope. 

Any offence of any kind cannot be withdrawn from 
a Court of Session and referred to a Council of 
Elders. Section 8 of the Regulations is a governing 
section so far as Ss. 12 and 13 are concerned. AIR 
(Vol 28) 1941 Sind 97 : 42 Cr L J 645 : I L R (1942) 
Kar 246 : 195 Ind Cas 14 (DB). 

Ss. 8, 12, 13 — Construction — Power of Public 

Prosecutor to withdraw case — Section 13, if repug- 
nant to general provisions of Regulation. 

Section 13 of the Regulation is not repugnant to its 
general purview. There is also nothing in S. 12 or any 
other section which cuts down the meaning of the 
very wide words intentionally used by the Legisla- 
ture in S. 13. Sections 12 and 13 must be read along 
with and in the light of S. 8 which is the general 
section empowering the Commissioner in Sind and 
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the District Magistrate to refer cases to a Council of 
Elders. Section 8 puts no limitation of time w ithin 
which such powers may bt exercised; this power may 
be exercised before a case is challaned in Court, or it 
may be exercised before the case is sent up to the 
Sessions Court; or it may be exercised alter the trial 
ot such a case has commend d in that Court. All the 
three sections are easily reconcilable in the manner 
referred to above. That being so, there is no reason 
why 'he very wide word' of S. 13 should not receive 
their full and proper meaning. 

A Public Prosecutor can, therefore, withdraw a 
case from the Sessions Court, even after it- trial has 
begun but before an order of conviction or acquittal 
has been passed in order to refer it to the Council of 
Elders under S. 13. A 1 R (Vol 25) 1938 Sind 9 : 39 
Cr L J 294 : 32 SLR 129 : 173 lud Cas 325 (DB). 

S. 8 (2 1 — District Magistrate, whether Court. 

Even though a District Magistrate acting under 
S. 2, Sind Frontier Regulation, does not act upon 
evidence which he himself has heard, he is still a 
Court within the meaning of S. 476, Criminal P. C. 
AIR tVol 29) 19-42 Sind 75 : 43 Cr L J 705 : 1LR 
(1942) Kar 66 : 200 Ind Cas 630 (DB). 

■■ S. 8 (2) — Council of Elders — District Magistrate 
A Councd of Eld< rs under the Regulation is a Court 
within S. 75 of the Penal Code, and a conviction by 
the District Magistrate on the recommendation of 
the Council is previous conviction. A District Magis- 
trate convicting an accused on a finding by a Council 
of Elders under S. 8 (2) of the Regulation is a Council 
in British India as his functions are judicial and not 
ministerial. A I R (Vol 4) 1917 Sind 17 : 11 SLR 46 : 
18 Cr L J 909 : 42 lnd Cas 141 (DB). 

S. 12. 

See Sind Frontier Regulation, S. 8 . 

S. 13. 

See also Sind Frontier Regulation, S. 8.] 

— — S. 13 — Revision in High Court. 

Sessions Juc ge passing oider under S. 13 (2) staying 
proceeding so that case may he referred to Council of 
Elders — Case found not referable as the offence com- 
mitted was not one under S. 8 of Regulation : 

Held, that the order could he set aside in revision 
undtr S. 439, Criminal P. C. AIR (Vol 28) 1941 Sind 
97 : 42 Cr L J 645 : ILR (1942) Kas 246 : 195 lnd Cas 
14 (DB). 

S> 17 * 

S. 17 — Appeal or revision — Order of detention 

— Jurisdiction of High Court to interfere in revision 
or appeal 

UnHer S. 19 of the Sind Frontier Regulation, no ap- 
peal lies from a decree or sentence passed under the 
Regulation; there is only revising power vested in the 
Commis'ioner in the matter of sentences and decrees. 
The High Court, i.e., the Judicial Commissioner’s 
Court has no power of revision or review against a 
sentence or order under the Regulation. AIR (Vol 
3*) 1948 Sind 1 ; 48 Cr L J 372 : 229 Ind Cas 298 
(DB). 

s - 20 . 

S. zO — Forfeiture of bond — Essential condition 

— Procedure. 

The procedure applicable to forfeiture of bonds 
taken under S. 20, Sind Frontier Regulations is that 
prescribed by S. 514, Criminal P. C. Hence the for- 
feiture of such a bond must involve proof of the com- 
mission of an offence punishable under Ch. XVI, 
I P. C., with imprisonment for one year or upwards. 
A I R (Vol 31) 1944 Sind 121 : 45 Cr L J 690 : ILR 
(1943) Kar 517 : 213 Ind Cas 185 (DB). 

8 . 20 — Forfeiture of bond. 

Where a person has been convicted under S. 392, 
T P C and has resorted to force constituting 
offence under Ss. 342 and 323, the Court would be 


justified in ordering forfeiture of the bond under 
S 20, Sind Frontier Regulation of 1892. AIR (Vol 31) 
1944 Sind 121:11 R (1943) Kar 517 : 45 Cr LJ 696 : 
213 Ind Cas 185 (DB). 

Ss. 20 to 26 — Construction. 

Sections 20 to 26, Sind Frontier Regulations should 
be read with S. 397, Criminal P. C. Section 317 (2)* 
therefore, applies to cases where imprisonment has 
been imposed under Ss. 21 and 24, Sind Frontier Re- 
gulations AIR (Vol 28) 1941 Sind 29 : 42 Cr L J 342: 
ILR (1941) Kar 161 : 192 Ind Cas 865 (DB). 

Ss. 20 and 24 -Revision. 

An Order of District Magistrate under S. 20 (1) and 
S. 24 (1) ordering security for good behaviour cannot 
be revised by the Court of Judicial Commissioner of 

Sind. A I R (Vol 7) 1920 Sind 51 : 13 S L R 215 : 21 
Cr L J 513 : 56 Ind Cas 769 iDB). 

Ss. 20. 21 and 23— Forfeiture. 

Section 23 fully explains what involves a forfeiture 
of the bond taken under Ss- 20 and 21 and the District 
Magistrate cannot determine be> ond the limits of 
the section what acts or omissions constitute a 
breach of the bond. A 1 R (Vol 1) 1914 Sind 67 : 7 
SLR 194 : 15 Cr L J 544 : 24 lnd Cas 952 (DB). 


SIND HOUSE RENT CONTROL ORDER, 1942. 

R. 10. 

R. 10 — Order directing e xecution of order for 

recovery of possession passed before amendment or 
Rent Control Order — Application of amendment. 

An order din cting execution of the order for reco- 
very of possession in favour of landlord under S. 20» 
Karachi Small Cause Courts Act, passed before the 
amendment of the Sind House Rent Control Order, 
cannot be said to he order lor recovery of possession 
within S. 20. Karachi Small Cause Courts Act, and 
R. 10, Sind Rei.t Control Order when it is made alter 
the amendment. Hence the amendment of 27th Sep- 
tember 1943 can have no application to that order 
and a certificate of Rent Controller need not be given 
before the passing of that order. AIR (Vol 31) 1944 
Sind 215 : ILR (1944) Kar 160 (DB). 

SIND INCUMBERED ESTATES ACT (CENTRAL 

ACT) 20 of 1896). 

Scheme of Act. 

The scheme of the Sind Encumbered Estates Act 
does not contemplate that the Court should oust the 
jurisdiction of the manager on matters which the 
Legislature has declared to be within his sole compe- 
tence. A I R (Vol 26) 1939 Sind 36 : 179 Ind Cas 956 
(DB). 

Application for protection at late stage. 

There is nothing in the Act to enable the Court 
bold that the Legislature ever intended to put it 
the power of a debtor to oust the jurisdiction of the 
Court, by applying for protection at such a late stage 
of the proceedings, alter the property had been auc- 
tioned, and thereby to create a chaos to the s ? n ?L e 
prejudice of both the auction-purchaser and J 
judgment-creditor. AIR (Vol 14) 1927 Sind 22o : 
lud Cas 440 (DB). 


S. 5. 

S. 5 — Liability contemplated. 


1 he liability contemplated by the Act is a nabi _ 
vhich may be valued by the manager and its 
nent provided for in the liquidation scheme. A 
Vol 14) 1927 Sind 225 : 103 lnd Cas 440 (DB). 

S. 5— A suit for specific performance of a con * r r aC a 

or sale of immovable property is not in r espec 
lability under the Act, and there is nothing , 
^ct to clothe the manager with the right tvor 

or himself whether he should convey the pr P 
:ompel the purchaser to accept* damages jnJ 1 * 440 
>L AIR (Vol 14) 1927 Sind 225 : 103 lnd Cas 

DB). - 
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S. 7. 

S. 7 — Suit to set aside manager's order. 

Manager under the Sind Encumbered Estates Act 
S. (7) 2) (c) is an officer of Government within the 
meaning of Art. 1*1. A suit to set aside any act or 
order of the manager in his official capacity should be 
brought within one year from the date of his order 
as provided lor by Art. 14. A 1 R (Vol 17) 1930 Sind 
150. 

S. S. 

Ss. 8. 10, 12 — Unjustified claim to property — 

Manager’s power— Enquiry as to property and deci- 
sion thereon — Property shown in Rec rd of bights 
as belonging to zamindar uho included in Notifica- 
tion under S. 12 — Third pe son disputing zamindar’s 
title to property —Presumption— Property, if can be 
regarded as property in management under S. 10. 

Assertion of an unjustified claim to property made 
by third person is not sufficient to oust the manager's 
power ol management under S 10. Under S. 3, the 
order of management extends, inter alia, to all the 
immovable property, including any interest in joint 
immovable property of which the debtor is possessed 
or entitled, and quite clearly such order necessarily 
implies some inquiry as to what the property is and 
some decision upon that inquiry. Immovable property 
does not describe or name itself or itself proclaim the 
identity of its ow ners, and where a c rtain share in 
the lands is shown as the property of the zamindar 
in the Record of Rights published by the Manager 
under S. 12 in the Sind Official G izette, the manager 
can rely upon the presumption raised by S. 1 35- J, 
Land Revenue Code, and the share can be held to be 
property of which he is in management under S. 10 
in spite of a third person disputing the title of the 
zamindar to that share. AIR (Vol 26) 1939 Sind 155 : 
40 Cr L J 710 : 132 Ind Cas 963 (DB). 

S. 8 — Stay of proceedings, when granted. 

Where the claim of the plaintiff is not that the 
“debtor” (i.e , the Jagirdar whose estate is under 
order of management), is subject. to any liability to 
the plaintiff, but the claim is that the zemindari 
rights in question did not form part of the property 
which the Manager was authorised to manage under 
Ss. 7 and 8. , 

Held, that the plaintiff’s case is inconsistent with 
the imposition of any liability on the debtor; for the 
plaintiff claims rights in respect of certain property 
which property the plaintiff says did not belong to 
the debtor, hence to such a suit S. 8 does not apply 
and it cannot he staved. AIR (Vol 13) 1926 Sind 279: 
96 Ind Cas 1049 : 20 S L R 183 (DB). 

. -Ss. 8 and 9 — Adjudicated insolvent — Protection 
— Suit by mortgagee. 

Section 9 of Act XX of 1890 is not limited to pro- 
ceedings pending or decrees asked for against the 
debtor but extends to all proceedings then pending 
in respect of the debts and liabilities mentioned in 
S. 8 which inter alia refers to all debts and liabilities 
to which the debtor is subject. A suit pending 
against the mortgagor who has obtained protection 
must be stayed notwithstanding the mortgagor had 
been adjudged insolvent before the protection order, 
and the mortgagee plaintiff offered to limit his 
claim to the mortgaged property. AIR (Vol 2) 1915 
Sind 22 : 9 S L R 48: 30 Ind Cas 25 (DB). 

§ 9 . 

S. 9— Bail-bond. 

A bail-bond is recognized by the Legislature as fall- 
ing within the category of contracts, vide Contract 
Act, S. 74. A person whose estate is under the manage- 
ment of the Manager, Encumbered Estates cannot 
enter into any contract involving him in any pecuni- 
ary liability and this applies to bail-bonds entered 
into by him- AIR (Vol 8) 1921 Sird 128 : 83 Ind Cas 
897 : 26 Cr L J 193 : 16 S L R 195 (DB). 
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S. 9 — Meaning of ‘ All debts and liabilities to 

which he is subject”. 

The words “all debts and liabilities to which he is 
subject” include also the contingent liabilities arising 
out of a covenant which has a living force at the 
time of the order of management. (1909) 3 S L U 95: 
3 Ind Cas 900 (DB). 

— S. 9 (2) — Scope Suit to compel Manager to re- 
cognise transfer or assignment — Ousting of Man- 
ager’s jtiiisdiction- 

Claims are debts against the estate, and it is only 
with such debts or claims that the Manager is con- 
cert ed. A debt is not less a debt because its am unt 
is determined by the Manager. I h< re is nothing 
indeed in the Act to p- event the Manager, it he 
wishes, paying a third party, at the request of the 
creditor, the amount determined under S. 15. Nor 
does it say that he should not recognize the law! ul 
transferee or assignee ol a debt, but a suit against 
him as Manager to compel him to do so must lail 
within the prohibition contained in 8. 9 (2), the suit 
being in reality one in respect of a debt or liability. 
AIR (Vol 26) 1939 Siud 36 : 179 Ind Cas 956 (DB). 
S. 10. 

See also, Sind Incumbered Estates Act, S. 8. 


S. 10— Scope. 

The general principle embodied in S. 4 of Repeal- 
ing Act of 1938 and in S. 6 A, General Clauses Act, 
1897, is that textual alterations remained fixed in the 
parent Act, after the Amending Act has come into 
force, though the Amending Act be subsequently 
repealed. Section 10, Sind Incumbered Estates Act, 
therefore, even now relates to ‘‘.ill rents, profits and 
other sums in respect of property under manage- 
ment” as amended hv the Repealing Act li of 1906 
though that Act itself was afterwards repealed by 
the Repealing Act of 1938. A I R (Vol 26) 1939 Sind 
155 : 40 Cr L J 710 : 182 Ind Cas 963 (DB). 

S. 10 — Habeas corpus. 

Order of arrest passed under S. 10, Sind Incumber- 
ed Estates Act — Judicial Commissioner’s Court can- 
not interfere under S. 491, ( riminal 1’. C. A 1 RtVol 
26) 1939 Sind 155 : 40 Cr L J 710 : 182 Ind Cas 963 
(DB). 

S. 10— Manager’s pow er of arrest — Proper order. 

The Manager of Incumbered Estates has power 
under S. 10 to arrest, during the management of the 
property. It is, however, incumbent upon the Man- 
ager, when he purports to exercise the powers of 
arrest conferred by the Act, to mention in his order 
the section of the Act under which he passes his 
order and the survey numbers in respect of which he 
proposes to recover, by his power of arrest, sums due. 
AIR (Vol 26) 1939 Sind 155 : 40 Cr L J 710 : 182 Ind 
Cas 963 (DB). 

_ — S. 12. 

S. 12— Effect of publication in Official Gazette. 

Where a certain share in the lands is shown as the 
property of tiie zamindar in the record of rights pub- 
lished by the Manager in the Sind Official Gazette, 
the manager can rely upon the presumption raised by 
S- 135- J, Land Revenue Code. A 1 R (Vol 26) 1939 
Sind 155 : 40 Cr L J 710 : 182 Ind Cas 963 (DB). 


S. 15. 

Ss. 15. 17, 31, 32— Award by manager — Finality 

of — Liquidation scheme— An appeal. 

An award by the manager under Ss. 15, 16 is final, 
and can only be varied by the Commissioner on 
appeal under S. 32. The liquidation scheme cannot 
vary the award. The jurisdiction of the Manager 
under Ss. 15 and 16 is a special jurisdiction and does 
not arise unless the terms of the statutes are com- 
plied with. The Manager, under the Act cannot 
award future interest subsequent to the order of 
management under rule 4, as such interest is solely 
in the discretion of the Commissioner under R. 12. 
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A I R (Vol 4) 1917 Sind 13 : 11 S L R 49 : 42 Ind 
Cas 6 (DB). 

S. 17. 

Ss. 17 (1) and 12 — Liquidation scheme— Scope of 


— Inclusion of property by manager as belonging to 
estate owner — Aggrieved party’s right of suit. 

The liquidation scheme prepared and submitted 
in pursuance of S. 17 (1), Sind Incumbered Estates 
Act. pertains to the determination of debts and liabi- 
lities of the estate owner and the manner in which 
it is proposed to pay or discharge them. It makes no 
reference whatever to rights over immoveable pro- 
perty and S. 12 deals with procedure in the matter 
of the notification of claims and not rights to im- 
moveable property against the estate-owner. If, there- 
fore, the manager of the incumbered estates, includes 
a certain property as belonging to the estate-owner, 
the aggrieved party is not bound to challenge the 
inclusion within six months from the dale of the 
publication of the order of management in the Sind 
Government Gazette but can establish the nature or 
extent of his rieht to the immoveable property by a 
suit. AIR (Vol 35) 1948 Sind 14 : ILR (1947) Kar 168 
(DB). 

S 28 

Ss. 28, 29 — Application of — Restrictions to heirs 

of person getting protection. 

Both Ss. 28 and 29 impose a restriction upon the 
thakur, jagirdar or zemindar to whom the estate is 
restored. These sections contain no provision that the 
thakur jagirdar or zemindar on whom a restriction 
is imposed should be the very person who had obtain- 
ed protection under the Act and not his heir or heirs 
as the case may be. 

Where the management of the estate of a zemin- 
dar who had obtained protection under the Sind 
Incumbered Estates Act continued for two years after 
his death, and the estate was subsequently restored 
to his heirs : 

Held, that the disability of alienating the restored 
property beyond his lifetime which would have 
attached to the zemindar had he been alive at the 
date of restoration, equally applied to his heirs. AIR 
(Vol 23) 1936 Sind 57 : 30 S L R 37: 163 Ind Cas 173 
(DB). , , 

S. 28 — Prohibition against alienation — Repeal of 

Act in 1906, effect of — Private alienation — Collusive 
sale — Setting aside — Limitation. 

The prohibition against alienation took effect al- 
ready in 1881 when the estate was placed in the 
hands of the manager of the incumbered estate under 
the Sind Incumbered Estates Act of 1881, that is, 
long before the repeal of the Act in 1906 and so 
the limited estate created by the surrender in 1881 
could not be converted into a full estate on account 
of the repealing Act of 1906 by reason of section 6, 
Sub-section A of the General Clauses Act of 1897. 
S. 28 of the Sind Act of 1881 applies only to volun- 
tary alienation of parties. An alienation collusively 
made as if through Court is nevertheless a voluntary 
alienation. For a suit to set aside an alienation by 
the heirs of a person to whom the Act applies, limi- 
tation runs from death of the alienor. (1913) < S L R 
55 : 21 Ind Cas 514 (DB). 

§. 29. 

_S. 29— Mortgage decree against zemindar— Exe- 
cution — Judgment-debtor dying during pendency 
—Legal representative’s objection that decree is no 
longer executable against mortgaged property— Pro- 

cedure. . . , . • 

A mortgage decree was obtained against a zemin- 
dar or jagirdar within the meaning of S. 29 vvhose 
estate came within the provisions of S. 29. Daring 
the pendency of the execution of the decree, the 

judgment-debtor died • . . 

Held, that his legal representative could raise an 
abjection that owing to tire death o£ the ,udgrnent- 


debtor and the provisions of S. 29, the decree was no 
longer executable against the mortgaged land. Such an 
objection as it was not raised by the judgment-debtor 
himself but by his legal representative, was com- 
petent. The matter could be decided in the execu- 
tion proceedings and the legal representative could 
not be forced to a separate suit. AIR (Vol 20) 1939 
Sind 142: ILR (1939) Kar 398: 181 Ind Cas 953 (DB). 

S. 29 — Scope. 


The person who is granted protection and to whom 
lands not paying the minimum assessment are restor- 
ed comes within the purview of S. 29 and such a 
person cannot alienate the restored property beyond 
his lifetime and thus undo the very object for which 
he was granted protection. AIR (Vol 23) 1930 Sind 
57 : 30 SLR 37 : 163 Ind Cas 173 (DB). 

S. 29 — Applicability. 


The restriction contained in S. 29 extends only to 
the legitimate share of the alienor in the land restor- 
ed to him and to his co-heirs jointly, and not to the 
share of his co-heirs which is subsequently transferr- 
ed to him at a partition between him and his co- heir. 

AIR (Vol 2-3) 1936 Sind 57 : 30 SLR 37 : 163 Ind Cas 
173 (DB). 

S. 29 — Power of restored zemindar to partition — 


“Alienation,” whether includes “partition.” 

Section 29 does not prevent a restored zemindar 
from making a partition of property of which he is a 
tenant-in-common, either privately or through the 
Court so as to bind his heirs. 

The two expressions “alienation” and “partition 
are different and have different meanings attached to 
them. Alienation in its ordinary sense does not in- 
clude within its ambit a partition or division ot 
property. AIR (Vol 18) 1931 Sind 118 : 25 SLR 430 : 
132 Ind Cas 471 (DB). 


S. 29 — Sanction for sale— Gift, validity of. 

Where sanction of the Commissioner is obtained 
under the Sind Incumbered Estates Act for effecting 
a sale and the disqualified proprietor makes a gut, 
the gift is invalid beyond the life-time of the donor. 
AIR (Vol 18) 1931 Sind 17 : 25 SLR 72 : 129 Ind Cas 
900 (DB). 

S. 29 — Alienation beyond lifetime invalid — No 

title in alienee, after death. 

The share of a person, who is under the protection 
of the manager, cannot be alienated beyond the term 
of his natural life under S. 29. (1911) 10 Iod Cas o50 
(DB) (Sind). 

g 32. 

Ss. 32, 19 — Cancellation of — Effect — Liquidation 

scheme sanctioned by Commissioner — Relinquish- 
ment of management — Effect. 

There is nothing in the Act which prohibits it or is 
inconsistent with the scheme being cancelled. 
tion 32 when read with S. 21, General Clauses Ac . 
gives power to the Commissioner to cancel the uqu " 
dation scheme which he has sanctioned and wn 
such a scheme has been cancelled, the position ot 
estate reverts to the position occupied u f 1< ^ er On 
before the liquidation scheme was sanctioned, 
relinquishment of management by Commissioner 
the cancellation of the liquidated scheme, pro ' u 

ings, processes, executions and a £tachments 
were stayed or suspended under S. 9 of the . 
the debts and liabilities barred by S. 14 sha , nR \ 
AIR (Vol 27) 1940 Sind 225 : 192 Ind Cas 454 (DB;. 

S. 38. 

—S. 38 -Suit against manager. , h not 

Suits against mauager acting officially 0 f 

barred, no express provision exists ^serving g 
suit to party aggrieved except under S. 39. Ain 

17) 1930 Sind 150. 
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SIND JUDICIAL COMMISSIONER’S COURT 
RULES 

Power to file re-interrogatories, for examination 

of witnesses. 

Re-interrogatories can be filed for examination of 
witnesses outside the jurisdiction of the Court. 

The necessity ot amending the Rules of the Sind 
Judicial Commissioner’s Court which are defective on 
this point, so as to bring them in line with the Rules 
of the Bombav High Court pointed out. AIR (Vol 18) 
1931 Sind 105 : 132 Ind Cas 470. 

Alluvion and diluvion of land. 

Lands washed away and afterwards reformed on 
an old site which can be clearly recognized remain 
the property of the original owner. 

This is the general law applicable throughout India 
including Sind. The law laid down in Special Circular 
No. 23 ot the Commissioner in Sind is not different. 
AIR (Vol 16) 1929 Sind 61. 

‘Owner,’ meaning. 

The owner referred to in para. 3 is the permanent 
occupant, who owns permanent proprietary rights in 
the land for purposes of cultivation. AIR (Vol 16) 
1929 Sind 61. 

Affidavit before Bench Magistrate. 

An affidavit sworn before a Bench Magistrate in 
Sind is one sworn before a proper person under S. 539 
according to the rules of the Sind Judicial Commis- 
sioner’s Court. AIR (Vol 14) 1927 Sind 128 : 28 Cr LJ 
168 : 7 A I Cr R 336 : 99 Ind Cas 600 (DB). 

. Pleader’s fees. 

Where the plaintiff himself undervalued his suit to 
avoid payment of higher Court fees the plaintiff could 
not be allowed special fees for a pleader because the 
case was an intricate one. (1910) 4 SLR 37 : 7 Ind 
Cas 601 (FB). 


R. 2. 

R. 2 (4) — Power of Single Judge to quash com- 


mitment. _ _ . _ 

Under R. 2, cl. (4) of the Sind Judicial Commis- 
sioner’s Court Rules, power is vested in a Single 
Judge of the Court to deal with every application for 
quashing a commitment under S. 215, Criminal P. C. 
AIR (Vol 19) 1932 Sind 157 : 26 SLR 407 : 34 Cr LJ 
14 : 140 Ind Cas 485. 


R. 4. 


R. 4— Difference of opinion among judges. 

On a difference of opinion between two Judges 
differing in a revisional application the matter cannot 
be referred to a third Judge- Section 93 only confers 
that power in appeals and not in revision applications. 
The matter in such cases should be referred to a Full 
Bench under R. 4. AIR (Vol 11) 1924 Sind 75 : 17 
SLR 133 : 83 Ind Cas 353 (FB). 

R. 4 _ When a revision application has been 

heard by a Bench of two judges, and judgments deli- 
vered, but no final order passed in application because 
of difference of opinion, the Judicial Commissioner 
has the power to refer the matter to a Full Bench 
under R. 4. AIR (Vol 11) 1924 Sind 75 : 17 SLR 133. : 
83 Ind Cas 353 (FB). 

23. 

Rr. 23, 24 and 27— Costs— Remand Order— Costs 

in the cause — Power of lower Court. _ 

When a case is remanded for fresh decision and 
costs of appeal are directed to be costs in the cause, 
the lower Court when passing its decree has no power 
to alter the order of the Appellate Court as to costs 
and to allow costs not shown in the order ot the 
Appellate Court. The expression successful party 
in R. 23 of the Rules of Court means the party who, 
as a result of the Court’s judgment, is entitled to 
formulate a claim for costs against another party; it 
does not include a party obtaining succ css in ^ prooeed- 
ings before another Court. (1912) 5 SLR 254 . 15 Ind 
Cas 228 (DB). 


R. 28. 

R. 28— Exemption against Agriculturists — Plea 

of agriculturist — May be raised in execution— Decree 
to be transferred to collector. 

Rule 28 of the Rules of the Judicial Commissioner 
of Sind permits a judgment-debtor to raise the plea 
of his being an agriculturist in execution proceedings 
though no such plea was raised by him at any earlier 
stage of the proceedings. But the purpose of such a 
plea if it is to be successfully raised can only be to 
nave the decree transferred to the Collector for exe- 
cution. In that case, it is the duty of the Court of 
execution to enquire into the status of the judgment- 
debtor and if he is found to be an agriculturist, to 
transfer the decree for the sale of the property speci- 
fically mortgaged, to the Collector for execution. 
AIR (Vol 12) 1925 Sind 49 : 18 SLR 19 : 78 Ind Cas 
583 (FB). 

SIND MAINTENANCE OF PUBLIC SAFETY ACT 

(15 of 1948) 

— —Scope — If ultra vires. 

The Sind Maintenance of Public Safety Act, 1948, 
is not ultra vires; the pith and substance of the Act 
falls within the entries “public order” and “preven- 
tive detention” in the Provincial exclusive List in 
the Seventh Schedule to the Government of India 
Act, 1935. AIR (Vol 37) 1950 Sind 18 ; 51 Cr L J 
715 (DB). 

S. 2 

S. 2 (1) (a)— Order alleged to be made mala fide 

— Burden of proof. 

The burden of proof is upon a detenu who asserts 
that an order was passed mala fide by the Provincial 
Government, to prove the same. AIR (Vol 37) 1950 
Sind 18 ; 51 Cr L J 715 (DB). 

S. 2 (1) (a) — Scope — Ground of detention— “Ac- 
cused member of gang of dacoits and association of 
dangerous criminals” — Sufficiency — Legality of 
detention. 

Where the ground of detention furnished to a 
detenu is that “he is a member of a gang of dacoits 
and an association of dangerous criminals,” it cannot 
be held that the detention is illegal on account of 
non-compliance with S. 2 (1) (a) of the Sind Mainten- 
ance of Public Safety Act. AIR (Vol 37) 1950 Sind 
18 : 51 Cr L J 715 (DB). 

S. 4. 

S. 4— Scope— Mandatory character — Failure to 

give opportunity to make representation — Effect on 
legality of detention. 

The provisions of S. 4 of the Sind Maintenance of 
Public Safety Act are mandatory and their object is 
to enable the detenu to make a representation and 
thus to give him an opportunity of securing his free- 
dom by adducing fresh facts by explaining or dis- 
proving the facts previously held against him. 
Though the original order when made might be legal 
and proper, yet the detention becomes illegal as a 
result of this omission to give this opportunity to the 
detenu. The detention having become illegal, it can- 
not be re-validated by a belated opportunity being 
given. AIR (Vol 37) 1950 Sind 7:51 Cr L J 860 (DB). 

SIND RENT CONTROL (NON-RESIDENTIAL PRE- 
MISES) ORDER (1943) 

2 . 

Ss. 2 (1) (c), 3 (b) and 11 (1) and (2) — Applica- 
bility and scope — Premises let and used for hotel — 
Rent below Rs. 200 p. m. — Order for possession — 
Jurisdiction to make — Cerificate of Rent Controller 
— Necessity. 

The words “a room in an hotel or boarding 
house” in S. 3 (b) of the Sind Rent Control (Non- 
Residential Premises) Order, 1943, refer not only to 
a room in an hotel but also to a room in a boarding 
house, and are intended to take away the protection 
from guests occupying a room in an hotel or board- 
ing house. Where, however, a person leases a buil- 
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ding for the purpose of carrying on the business of 
an hotel or a boarding house and the rent reserved 
does not exceed Rs. 200 p. m the premises are gov- 
erned b> S. 2 (c) oi the Order. Unless the landlord 
or lessor in such a case is armed with a certificate of 
the Rent Controller as provided by S. II (2) of 
the order no order for posse:sion can be made in 
view ol the bar oi S. LL (l). Section 3 (b) does not 
apply to such a case. AIR (Vol 34) L947 Sind 27:1LR 
(L94b) Kar ioO : 228 lnd Cas 035 tDB). 

S - 3 . 

S. 3 b) Room in boarding house. 

When U (b) ot 8- 3 refer'- to "a room in an hotel 
or boarding house,” it refers not only to a room in 
an hotel but also to a room in a boarding house. 
These words are intended to take away the protec- 
tion from guests occupying a room in an hotel or 
boarding hou>e. Where, however, a person leases a 
building for the purpose ol earning on the business 
of an hotel or a boarding house and the rent reserv- 
ed does not exceed Rs. 200 p. m. the premises are 
governed by cb (cl of S 2 ol the Order. Unless, there- 
fore the landlords in such a case, are armed with a 
certificate ol the Rent Controller, no order for pos- 
session can be made in view of 8. 11 by the Court. 
AIR (Vol 34) 10-17 Sind 27 : 1 L R (1948) Kar 136 : 
2d8 lnd Cas 635 (DR). 

S. 11. 

S 11 —Applicability — Retrospective operation. — 

Pending proceedings. 

The application of S. 11 of the Sind Rent Control 
Ordi r is not confined to proceedings ii stituted alter 
the order came into force. The order applies also to 
pending proceedings AIR (Vol 34) 1947 bind 9S:1LR 
(1946; Kar 260 : 231 lnd Cas 56 (DR). 

S. 11 — “Tenant” — Ex-tenant holding over after 


notice to quit. 

Section 11 of the Sind Rent Control Order applies 
not only to tenants hut also to ex-tenants. The defi- 
nition ol the word “tenant” includes an ex-tenant 
whose tenancy has been determined by a notice to 
quit but who holds over. AIR (Vol 34) 1947 Sind 98 : 
1 L R (1946) Kar 260 : 231 lnd Cas 56 (DB). 

S. 11 — Finality of Rent Controller’s Order — 

Scope of. 

The finality of the Rent Controller’s order applies 
to a case where he grants a certificate anti not to a 
ense where he refuses to grant one on the ground 
that the pr- mises in question are not covered by the 
Sind Rent Control Order. The tenant is not aggriev- 
ed by the Rent G ntroller’s order re I using to grant a 
certificate and therefore he cannot appeal against it. 
Where the Rent C ontroller has refused to grant a 
certificate the rights of the parties are governed by 
S. 11 vl) provided the premises in question ore within 
the perview of the Sind Bent Control Order and the 
Court cannot make an order for possession by virtue 
of the bar of S- 11 (L). AIR (Vol 34) 1947 Sind 27 : 
1 L R (1946) Kar 136 : 2^8 lnd Cas 635 (DB). 

S. 11(1) — Scope — Order refusing certificate 

on ground that control order docs not apply — Fina- 
lity against lessee. 

Where the Rent Controller refuses to give a certi- 
ficate to the le'sor under S. 11 (1) of the Sind Rent 
Control ( Non-Resident ial Premises) Order, 1943, it is 
not conch sive as against the lessee so as to preclude 
him from resisting an application for eviction. The 
finality oi the order of the Rent Controller applies 
to a case where he grants a certificate and not when 
lie refuses to grant one on the ground that the pre- 
mises in question are not covered by the Control 
Order. The tenant cannot appeal against it. Where 
the Rent Controller refuses to grant a certificate, the 
parties are governed by S. 11(1), provided the pre- 
miers in Question are within the purview of the Rent 


Control Order. AIR (Vol 34) 1947 Sind 27 : I L R 
(1946) Kar 136 : 228 lnd Cas 635 (DB). 

SIND RENT CONTROL (RESIDENTIAL PRE- 
MiSES) ORDER (1942) 

Cl. 10 


-Cl. 10 — Construction and scope — Decree for 

delivery of immovable property - Execution — Order 
— II falls under Cl. (10) — Emergency legislation — 
Interpretation — Rule. 

On a proper and reasonable construction of the 
words nl Cl. (10) ol the Sind Rent Control Order, 
1942, it must be held that it covers and hits at a case 
where, following a decree for delivery of immovable 
property, an order in execution for the recovery of 
that property is made. The words of Control Orders 
passed in the stress and urgency of war should not 
be construed with that strictness and precision which 
applies to statutes passed alter long consideration, 
discussion and debate, i he words must be construed 
reasonably; their grammatical meaning must he 
given to them and the purpose of the particular 
order must be kept in mind. ILK (1946) Kar 329 : 
AIR (Vol 34) 1947 Sind 146 (DB). 

— —Cl. 10 — Certificate for possession for erection of 
building for landlord s own use is within scope of 
Order. 

Reading the word “use” in suh-cl. (2) with sub- 
cl. (3) of Cl. 10, it cannot be said that the certificate 
of the Rent Controller granting possession of the 
premises to the landlord lor the erection of a build- 
ing lor his own use in place ol a house then standing 
is outside the scope of the Order or the powers con- 
ferred by the Order upon hi in. AIR (Vol 33) 1946 
Sind 128 : ILR (1946) Kar 40: 226 lnd Cas 147. (DB). 

Cl. 10 (2) (b) (as amended) — Powers of con- 
troller — Certificate for possession for erection of 
building for landlord’s own use — If ultra vires. 

Clause 10 (2) (l>) (l) of the Sind (Residential Premi- 
ses) Control Order, 1942, as amended has to he read 
with sub cl. (3); under Cl. 10 (b) therefore possession 
may be given ot a house where the landlord requires 
it in order to erect a building in place of the house 
then standing. It cannot be said that the certificate 
of the controller granting possession of his premises 
to the landlord lor the erection of a building for his 
own use is outside the scope ol the order or the 
powers conferred by the order upon the controller- 
ILR (1946) Kar 40 : 226 lnd Cas 147 : AIR (Vol 33) 
1946 Sind 128 (DB). 

Cl. 12. 

Cls. 12, 13 and 14 (as amended in 1946) — Scop® 

— If retrospective — Pending proceedings — If affec- 
ted — Order by Collector in appral presented before 
amendment, but made after amendment — Finulity — 
Revision by Provincial Government — Competency, 

Cls. 12, 13 and 14, inserted in the Sind Rent Con- 
trol Order, 1942, in substitution of the original Cl. 12, 
by the amending order of 1946, are not retrospect**® 
in operation, so as to apply to and affect proceedings 
instituted before, and pending at the time ol the 
amendment. When an appeal is presented to the 
Collector from an order ol the Controller granting a 
certificate to the landlord, and the amendment giv- 
ing a right to file a revision application to the Pro- 
vincial Government against the Collector’s Order » 
introduced pending the appeal the order oi tn 
Collector in appeal though made after the ame De- 
merit, is still final and is not sub,ect to revisio Y 
the Provincial Government under Cl. 13 introduce 
by the amendment. Recourse having been ha 
the Rent Controller under the original order, 
subsequent amendment providing for revision c 

not in any way render inconclusive the order o 

Collector, which, being final under the Order 
stood at the time of the institution of the pr j 
ings, remained unaffected by the subsequent a 
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ment. ILR (1947) Kar 103 : AIR (Vol 35) 1948 Sind 
80 (DR). 

Cl. 12 — Single order against two tenants of two 

premises of the same landlord — Separate ejectment 
certificate issued agai st each tenant— Cancellation 
of the order as against one tenant on an appeal by 
him— Order, if cancelle 1 also as against the other. 

Where a single order is passed against two tenants 
of two premises by the Rent Controller under the 
Sind Residential Premises Control Order but separate 
ejectment certificates are issued in respect of each of 
the premises and the order is cancelled on appeal by 
one of the tenants it cannot be said that the eject- 
ment certificate as against the other tenant who had 
not appealed had ceased to be in existence so tar as 
his premises are concerned. AIR (Vol 35) 1948 bind 

88 (DB). 

SIND SAGAR DOAB COLONIZATION ACT (1 of 

1902). 

Reclamation of land during continuance of Act 

— Acquisition of Adna Malkiyat rights. 

Held, that the reclamation of land during the 
continuance of the Sind Sagar Doab Colonization 
Act, could not result in the acquisition ol any “adna 
malkiyat” rights at anv time as none ot the condi- 
tions according to which such rights could ac rue 
were in operation when the land was reclaimed. 
AIR (Vol 23) 1936 Lah 958 : 17 Lah 502 : 38 P L R 
1036 : 166 lad Cas 118 (DB). 

S. 5 

S. 5, Proviso — Effect of— Surrender under agree- 
ment between Government and landowners not 
taking place — Agreements and wajib-ul-arz., if ren- 
dered inoperative. 

The plaintiffs and the defendants were both Ala 
Maliks in the village in question. The plaintiffs broke 
up the land in suit between the years 1902 and 1928, 
and their principal contention was that by breaking 
up this land and by paying or offering to pay “jhuri” 
to the Ala Maliks under the terms of the wajib-ul arz 
of the year 1878, they became Adna Maliks in the 
lands in suit. The case of the defendant was that 
the conditions embodied in the wajib ul-arz of 1878, 
to the effect that an Ala Malik, by breaking any part 
of the shamilat land could, by offering “jhuri” to the 
other Ala Malik, which the latter had no right to 
refuse, acquire Adna Malkiat rights, was abrogated 
by the provisions of the wajib- ul-arz compiled in the 
year 1902 in persuance of the provisions of the Sind 
Sagar Doab Colonization Act : 

Held, that the agreements between the Govern- 
ment and the land-owners became operative from 
the dates on which they were executed and the pro- 
visions of the wajib-ul arz also came into force in 
the year 1902. Under the proviso to S. 5 the sur- 
render under the agreements had to take effect from 
the date of the beginning of the excavation of the 
canal, and the mere fact that the surrender under 
the agreements did not take place, did not make the 
agreements and the wajib-ul-arz inoperative. In any 
case, the wajib-ul-arz became binding on the parties 
to the present litigation from the year 1902, and as 
the breaking of the land in the present case took 
place after the year 1902, the provisions of the wajib- 
ul-arz of 1902 and 1924 would govern the present 
ca , e AIR (Vol 23) 1936 Lah 902 : 101 Ind Cas 942 

<DB). 

SIND SHOPS AND ESTABLISHMENTS ACT (18 

of 1940) 

S 2 

S. 2— Biri makers working independently for biri 

shopkeepers are not governed by sub s. (13) of S 2. 

Biri- makers employed by a biri shop-keeper, work- 
ing independently in their own houses and preparing 
birisforthe shop-keeper are not persons employed 
' within meaning of sub-s. (13) of S. 2 and under no 


circumstances thev can come within the purview of 
the Act. AIR (Vol 32) 1945 Smd 113 : ILR (1945) 
Kar 94 : 47 Cr L J 127 : 221 Ind Cas 251 DB). 

S. 2 — Distinction between servant and indepen- 
dent contractor — Biri-makers under direct control 
of shopke perv are servants under sub s. (18) of S 2. 

It is very difficult to determine whether m em- 
ployee is a servant or an independent contractor and 
it is a mixed question of law and fact which a Judge 
has to determine in the light of the facts placed 
before him. The distinction between a servant and 
an independent contractor is one which is continually 
occupying the attention of the Court and arises from 
the fact that a person may buy the benefit from 
another without having the right to control those 
services or to issue orders to the person rendering 
them. An independent contractor has been defined 
as “one who undertakes to produce a given result, 
but so that in the actual execution of the work he is 
not under the control of the person for whom he 
does it and may use his own discretion in the things 
not specified beforehand.” The line between an 
independent contractor and a servant is often a very 
fine one, it is a mixed question of fact and law and 
the Judge has to find and select the facts which 
govern the true relations between the parties as to 
the control of work and then *o say whether the 
person employed is a servant or a contractor. 

When the biri shop-keeper retains the power to 
direct the manner in which the work is to he exe- 
cuted and whether small or large bin's are to he made 
or with what kind of tobacco and where the work 
is to be done is all under the direction of the shop- 
keeper, the shop-keeper must be assumed to exercise 
such direct control over his biri-makers as to cons- 
titute them his servants. AIR (Vol 32) 1945 Sind 113: 
IT R (1945) Kar 94 : 47 Cr L J 127 : 221 Ind Cas 251 
(DR). 

S 2 (13) — Scope and object of Act — Biri makers 

remunerated on piece work basis are persons em- 
ployed under S. 2 sub s. (13* 

The Act is wide in its terms and is fundamentally 
designed to ensure that men shall not be employed 
in shops for more than a fixed number of hours a day. 
The Act cannot he evaded morelv because certain 
employees happen to be paid for the amount of work 
they accomplish rather than on a dailv or weekly or 
monthly basis. Hence biri-makers remunerated on 
piece work basis are persons emr-loved within mean- 
ing of sub-s. (13) of S. 2. AIR (Vol 32) 1945 Sind 113; 
ILR (1945) Kar 94: 47 Cr LJ 127: 221 Ind Cas 
251 (DR). 

S. 2. (13) — Words “principally or wholly em- 
ployed” — Meaning of. 

The words “principally or wholly employed” in 
sub-s. (13) of S. 2 mean exactly what thev state. They 
are words meant to exclude something in the nature 
of casual employment. They relate to employee. The 
employment should he his whole nr principal em- 
ployment. AIR (Vol 32) 1945 Sind 118- ILR (1945) 
Kar 94: 47 Cr L 1 127: 221 Ind Cas 251 (DB). 

S. 2, (13)— Scope. 

The words in “connection with the business of the 
shop” in sub-s. (13) of S. 2 are wide. Biri makers 
employed in the shop to prepare biris for sale must 
be deemed to have been employed in connection 
with the business of the shop and there is no reason 
why these biri makers sitting in the shop in connec- 
tion with thest 'ek in-trade ?»hould not h;ive the bene- 
fit of the Act. AIR (Vol 32) 1945 Sind 113: ILR (1945) 
Kar 94: 47 Cr L J 127: 221 Ind Cas 251 tDB). 

S. 4. 

S. 4 — Employment of a biri-maker wholly and 

principally in the biri-shop is not inherently inter- 
mittent. 

Whether a biri-maker employed by a biri-shop- 
keeper falis under the category of persons whose 
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work is inherently intermittent is a matter of fact 
where a biri-maker is employed wholly or principally 
in the biri shop, that is to say for the greater part 
of the day and under direct supervision of the shop- 
keeper, it is difficult to say that his employment is 
inherently intermittent. AIR (Vol 32) 1945 Sind 113: 
1LR (1945) Kar 94: 47 Cr LJ 127: 221 Ind Cas 
251 (DB). 

SIND SUPPRESSION OF HUR OUTRAGES ACT 

(1 of 1942) 

S. 2. 

Ss 2 (b) and 17 — Jurisdiction of Special Tribu- 
nal — Presumption. 

A condition precedent to the jurisdiction of the 
Special Tribunal appointed under the Sind Suppres- 
sion of Ilur Outrages Act is, generally speaking, that 
the accused person shall be a Hur. The person to be 
tried must, with certain exceptions come within the 
definition given in S. 2 lb). If he does not, then the 
Special Tribunal has no jurisdiction to try and sen- 
tence him. 

Whether a particular person is or is not a Hur is a 
question of fact, but his status as a “Hur” for the 
purpose of the Act depends upon certain official acts, 
registration as a member of the Criminal Tribe of 
Hur or Lurs, or a declaration by special or general 
order of the Provincial Government, published in the 
Official Gazette, and the Court would ordinarily be 
prepared to rely upon the presumption under the 
provisions of S. 114, Evidence Act, and Illustration 
(e). Since the jurisdiction of the Tribunal depends on 
the special status of a particular individual, the 
matter should be placed beyond the sphere of reason- 
able doubt and it is desirable in such a case not to 
rely upon presumptions, and the Special Tribunal at 
the outset of the proceedings should put upon the 
record evidence which shows quite clearly that the 
accused is a Hur and which also removes any reason- 
able doubt as to the identity of the accused. AIR 
(Vol 31) 1944 Sind 111: ILR (1943) Kar 95: 45 Cr L J 

46: 212 Ind Cas 142 (DB). 

S. 2 (b) (i) — Scope. 

Section 2 (b) (i) relates to the registration of a 
member of the Criminal Tribe and not to the regis- 
tration of the tribe itself. AIR (Vol 31) 1944 Sind 
111: ILR (1943) Kar 95: 45 Cri L J 546: 212 Ind 
Cas 142 (DB). 

SINGAPORE BANKRUPTCY ORDINANCE 
S. 51. 

S. 51 (1) — Burden of proof. 

In determining the question whether a transfer is 
to be deemed fraudulent and void as against the 
Official Assignee in bankruptcy, the onus is on the 
assignee he has to show that the case is within the 
statute. AIR (Vol 15) 1928 P C 77: 54 MLJ 337: 30 
Bom L R 290: 47 CLJ 339: 27 MLW 744: 107 Ind 
Cas 233. 


S. 51 (U — English law. 

The law of bankruptcy in England is settled as re- 
gards the effect of the English statute and the same 
nrincinles are applicable to the Bankruptcy Ordi- 
nance in Singapore. AIR (Vol 15) 1928 PC 77: 54 
MLJ 337: 30 Bom L R 290: 47 CLJ 339: 27 MLW 
744: 107 Ind Cas 233. 

_S. 51 (1)— Transfer not void. 

Provincial Insolvency Act, S. 54 (1)— Dominant 
motive of transferor being to do what he is bound or 
nnmnelled to do — Transfer is not void as against 
nfficH Assignee. AIR (Vol 15) 1928 P C 77: 54 
MLJ 337: 30 g Bom L R 290: 47 CLJ 339: 27 MLW 
744- 107 Ind Cas 233. 

SINGAPORE IMPROVEMENT ORDINANCE (1927) 

!' %7 _ Powers of Improvement Trust, held 
^limited by Improvement Ordinance (Singapore), 

1927, S. 57. 


Among the matters which generally render a house 
unfit for human habitation, is a structure which is 
unsafe, a verminous condition of the materials, a 

E estiferous atmosphere, a state of things dangerous to 
ealth, or such a rotten or decayed condition of the 
building that re-building will be cheaper than exten- 
sive repair. 

When a house is stated to be unfit for human habi- 
tation, it is the whole house that is being so descri- 
bed. It cannot be suggested that a room with 
adequate windows must be ill-ventilated unless it has 
also a through current of air. Nor can it be suggested 
that a house with some rooms which are poorly 
lighted must be unfit for human habitation. 

The powers of the Improvement Trust are strictly 
limited by the terms of S. 57. Within those powers, 
they can determine questions gravely affecting the 
property and rights of the inhabitants, but if they 
step in any degree beyond the limits imposed, any 
person aggrieved is at liberty to invoke the assistance 
of the law. AIR (Vol 24) 1937 P C 265: 46 L W 232: 
170 Ind Cas 425. 

SINGHS 

See (1) Hindu Law — Applicability. 

(2) Punjab Sikh Gurdwaras Act, S. 2. 

SIR CURRIMBHOY EBRARIM BARONETCY ACT 
(4 of 1913). 

See (1) Currimbhoy Ebrahim (Baronetcy) Act. 

(2) Income-tax Act, S. 9. 

SIR LAND 

See (1) Landlord and tenant. 

(2) Local Tenancy Acts. 

SISTER AND HALF-SISTER 
Sec Hindu Law of Inheritance (Amendment) Act 
(II of 1929), S. 2. 

SLANDER 

See (1) Penal Code, Ss. 499 and 500. 

(2) Tort — Defamation. 

SLANDER OF TITLE 

See (1) Tort — Trade mark. 

(2) Trade Mark. 

SLAVERY 

See Penal Code, S. 370. 

SMALL CAUSE COURT 
See (1) Civil P. C., Ss. 7, 8 and O. 20, R. 4. 

(2) Presidency Towns Small Cause Courts Act. 

(3) Provincial Small Cause Courts Act. 
SMRITIES 

See Hindu Law — Texts. 


SOCIETIES 

See (1) Associations. 

(2) Benefit Society. 

(3) Clubs. 

(4) Partnership Act. 

(5) Societies Registration Act. 


SOCIETIES REGISTRATION ACT (21 of lSRO). 

Position and status of registered society— a ul 

by or against. _ . . 

A society registered under the Societies ’ 

tion Act is, and enjoys the status of, a legal entity 
apart from the members constituting the same, 
is capable of suing or being sued. AIR (Vo* ^3) 1 
Bom 516 : 1947 Comp C 21 : 48 Bom L R 341 . ^ 
Ind Cas 84. 


Status of Society — Suits by or against 


A society formed under the Societies Ref? 1 ^. e 

ct is a corporation and it has a separate ex 

aart from its member and can sue and Mid 949 : 

s corporate capacity. AIR WN 1015: 

940) 2 MLJ 554: 52 L W 549 (I): 1940 MWN 

— Preamble 1 and S. 20 — Charitable purpose, what 
i—Character, when changed. 
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ime of the purposes may 
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but religious would not render the society any the 
less a charitable society, if the purpose was one 
intended to benefit the public or a considerable por- 
tion of the public. AIR (Vol 27) 1940 Mad 167: 50 
LW 734: 1940 MWN 81: 1LR (1940) Mad 691: 
(1940) 2 MLJ 436: 189 Ind Cas 8G0 (DR). 

Where the object of an institution is to help 

the cause of education from the income and interest 
arising out of the trust fund, the institution has to be 
registered under the Societies Registration Act, 1S60, 
in order to enable it to acquire a judicial status. In 
the absence of non-registration under the aforesaid 
Act all the trustees in charge of the fund have alone 
a legal status. AIR (Vol 21) 1934 Nag 207: 1 NLR 
15: 151 Ind Cas 893. 

Managing Committee’s right to refuse subs- 
criptions. 

No suit lies by a member of the public against tne 
managing committee of a society or institution which 
is managed by public subscriptions to enforce the 
right to subscribe and to be admitted to the privilege 
of membership. AIR (Vol 3) 1916 Oudh 94: 19 O C 
15: 34 Ind Cas 263. 


S. 1. 

S. 1 — Charitable purposes -Scope of. 

Per Mukerji, J.— l'he expression charitable purpo- 
ses in the Act should be understood in the wider 
sense. If relief of wants occasioned by lack of pecu- 
niary means is charity, adoption of preventive mea- 
sures to ward off pecuniary wants is also charity. 
AIR (Vol 17) 1930 Cal 397: 51 CLJ 272 (DB) . 


•S. 6. . 

S. 6 Requirements of — Compliance with. 

The requirements of S. 6 of the Societies Registra- 
tion Act would be complied with if on the resigna- 
tion of the secretary of a society, the managing 
committee authorises the additional secretary to do 
the acts on behalf of the society. 

It would be covered by the last portion of S. 6 of 
the Act. AIR (Vol 37) 1950 All 447 (DB). 


S. 6 Society registered under Societies Regis- 
tration Act— Principles governing relations of mem- 
bers of incorporated companies are applicable in 
case of such society— Such principles and exceptions 

s t a ted Acts of majority falling within exceptions 

.Members in minority can sue society without 

previous sanction or consent. 

In all corporations and companies incorporated 
under the Indian Companies Act, the normal position 
is that the internal affairs of the corporations or 
companies are managed by a vote of the majority; 
and members join the corporations or the companies 
with full knowledge that the majority of the mem- 
bers are entitled to exercise the powers and control 
the operations generally. The Court will not interfere 
with the internal management of the companies 
acting within their powers and in fact has no juris- 
diction to do so, and further in order to redress a 
wrong done to a company or to recover money or 
damages alleged to be due to a company the action 
should prima facie be brought by the company 
itself. 

This supremacy of the majority is, however, subject 
to the following exceptions, viz. (1) where the act 
complained of is ultra vires the company; (2) where 
the act complained of is a fraud on the minority; and 
(3) where there is absolute necessity ito waive the 
rule in order that there may be no denial of justice. 

These principles which govern the relations of the 
members of joint stock companies incorporated under 
the Indian Companies Act are also applicable in the 
case of a society registered under the Societies Regis- 
tration Act and would govern the relations between 
the members of the society inter se. 


Where, therefore, the acts complained of fall with- 
in the exceptions, the members ol a registered society 
who are in the minority would be entitled to insti- 
tute a suit on behalf of themselves and all other 
members of the society making the society and the 
president and members of the managing committee 
of the society party defendants to the suit and it 
would not be necessary to obtain the previous sanc- 
tion and consent of the society for the institution 
thereof, simply because the control of the affairs of 
the society is in the hands of the majority whose acts 
are complained of and it would be futile to attempt 
to obtain the sanction and consent of the society lor 
the institution of the suit, it being an absolute 
certainty that no such sanction or consent would ever 
be available to the plaintiffs. A I R (Vol 33) 1946 
Born 516 : 48 Bom L R 341 : 229 Ind Cas 84. 

Ss. 6, 7 and 8 — Society registered under Act 

Society is legal entity capable of suing and being 
sued in its own name. 

Once a Society is registered with the Registrar of 
Joint Stock companies by the filling of the memoran- 
dum and certified copy of the rules and regulations 
thereof with the Registrar and the Registrar has 
certified under his hand that the society is registered 
under the Act, the society enjoys the status ol a legal 
entity apart from its members constituting the same 
and is capable of suing or being sued. In spite ol the 
provisions contained in Ss. 6, 7 and 8, it is competent 
to the society, to sue or be sued in the name of the 
society, to be sued in its registered name. These pro- 
visions are not inconsistent with the user of the 
registered name of the Society in connection with 
legal proceedings. The use of the name is not com- 
pulsory but it is at least permissive : Observations of 
Lord Lindley in (1901) A C 426, foil. 

Where, therefore, a suit is brought by some 
members ol the society on behalf of themselves and 
all the members of the society against the president 
of the society as representing the society the suit 
cannot be objected to on the ground that the society 
is the plaintiff as well as the defendant. AIR 
(Vol 33) 1946 Bom 516 : 4S Bom L R 341 : 229 
Ind Cas 84. 

S. 6 — Society registered, status of — Suit by 

member of society on behalf of himself and other 
members against members of Managing Committee 
of Society — Maintainability. 

The position of a society registered under the Socie- 
ties Registration Act is more like that of a club or a 
joint stock company. In order to redress a wrong 
done to the company or to recover moneys or dama- 
ges alleged to be due to the company, the action 
should prima facie be brought by the company itself. 
But where the persons against whom the relief is 
sought themselves hold and control the majority of 
the shares in the company, and will not permit an 
action to be brought in the name of the company, the 
Courts allow the share-holders complaining to bring 
an action in their own names. This, however, is a 
mere matter of procedure in order to give a remedy 
for a wrong which would otherwise escape redress, 
and in such an action the plaintiff cannot have a 
larger right to relief than the company itself would 
have if it were plaintiff, and cannot complain of acts 
which are valid if done with the approval of the 
majority of the share-holders, or are capable of being 
confirmed by the majority. The cases in which the 
minority can maintain such an action are, therefore, 
confined to those in which the acts complained or 
are of a fraudulent character or beyond the powers 
of the company. 

A society was founded and registered under the 
Societies Registration Act mainly to promote the 
education of the boys and girls of Southern India and 
with that object in view it thought of erecting a 
building to house the school. Not having sufficient 
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funds on hand, schemes were suggested to borrow 
money on issue of debentures. The scheme, however, 
failed. On 26th luly 1936, a general meeting oi the 
society was called at which a managing committee 
was elected. The next general meeting ol the society 
was called on 9th De --ember 1933. At that meeting 
eight persons were elected to the managing com- 
mittee. They co-opted one member in April 1939. 
The managing committee, on a consideration of the 
situation, resolved to borrow money from certain 
other parties and entered into an agreement with 
them for that purpose. A general meeting of the 
members held on loth October 1939. validated the 
election of the managing committee whi. h had been 
functioning 'ill then and their acts. The plaintiff who 
was a member of the society then filed a suit on 
behalf of hims If and the other members of the society 
except the defendants, who were the nine me mbers 
whose appointment to the managing committee was 
confirmed by tne general meeting held on 15th 
October 1939, for a declaration that the loans raised 
by the defendants were unauthorised a id prayed that 
a managing committee be constituted under the 
direction of the Court : 

Held, that as the position of the members of the 
society was similar to that of the share-holders of the 
company and as the acts of the defendants which 
were challenged were in respect of the .society, it 
was necessary that the society should be a party to 
this litigation. It was not competent to the plaintiff 
either alone or representing himself and the other 
members o! the society >ther than the defendants to 
bring a suit. As the acts of the defendants which 
were challenged were only in respect of the alleged 
wrong done to the society as a body and not in res- 
pect of infringement of the individual right of the 

F ilaintiff. in the absence ol the society as a party to the 
itigation, the suit as framed was not maintainable 
and the Court had no jurisdiction to try the suit in 
the absence of the society. AIR (Vol 28) 1991 Bom 
312 : 43 Bom L R 562 : 1 L R (1941) Bom 497 : 197 
Ind Cas 308. 

S. 9. 

S. 9 — Morle of imposing penalty — Penalty 

imposed by society, must be in accordance with the 
rules made according to law. 

The penalty imposed by society must be imposed 
in the manner prescribed by the Act, and not other- 
wise in order that it may be recoverable in Court; in 
other words, it must be for breach of bye-law duly 
made in accordance with the rules and regulations of 
the society or if the rules do not provide for making 
bye-laws then in accordance vith a bye law made at 
a general meeting by the concurrent votes of three- 
filths of the present members. No special legal force 
attaches to rules framed by society merely because 
of the fact that the rules were framed before regis- 
tration and were lodiie I after registration with the 
Registrar under S. 18. A I R(Vol 12) 1925 Oudh 107 ; 
80 Ind Cas 556. 


S. 13. 

S. 13 Adjustment of affairs of society — Pro- 

According to the provisions of S. 13 of the Socie- 
ties Registration Act the adjustment of the affairs 
of the societies registered under the Act is to be 
referred to the Principal Court of original civil juris- 
diction. Hence a reference to arbitration and an 
award and decree thereon is of no use and is without 
jurisdiction. 1946 A M l. J 27. 

S 1 

~~ sl 15 _ Registered society — Principles appli- 
cable — Acts of maj .rity — Binding force-Remedy 
of minority — Interference by Court. 

The principles governing the relations of mem- 
bers of joint stock companies would apply to the 
c ase of a society registered under the Societies 


Registration Act; the opinion and acts of the majority 
would be binding on the whole society especially 
when the rules of the society are to that effect. The 
minority feeling aggrieved can sue the society even 
without obtaining the sanction and consent of the 
society. The power conferred on the majority must, 
however, be exercised bona fide and the Court inter- 
feres only to prevent unfairness or oppression. The 
supremacy of the majority is subject to three excep- 
tions : (l) Where the acts complained of are ultra 
vires the society; (2) where the a.ts complained are 
a fraud on the minority; and (3) where there is 
absolute necessity to waive the rule in order that 
there may be no denial of justice. A I R (Vol 33) 
1946 Rom 516 : 48 Bom L R 341 : 1947 Comp C 21 : 
229 Ind Cas 89. 

S. 15 — Requisition by members not entitled to 

vote to convene meeting — Validity. 

A requisition by the members of the society to 
convene a meeting, which is otherwise valid is not 
rendered bad only because it is signed by persons not 
entitled to vote. AIR (Vol 28) 194L Bom 312 : 43 
Born L R 562 : I L R (1941) Bom 497 : 197 Ind Cas 
308. 


S. 15 — Election — Validity. 

Quaere. — Whether election of persons, whose 
subscription wa- in arrears 'or over three months is 
valid. A l R (Vol 28) 1941 Bom 312 : 43 Bom L R 
502 : I L R (1941) Bom 497 : 197 Ind Cas 308. 

S. 15 — Meeting of society — Quorum — Deter- 
mination of. 

In order to determine the quorum for a meeting of 
a society, it is necessary to find out who were the 
members eligible to attend the meeting. It ts impro- 
per to take into consideration the names of the per- 
sons who were on the role but who had not paid 
their subscription or were in arrears for over three 
months. A I R (Vol 28) 1941 Bom 312 : 43 Bom L R 
562 : I L R (1941) Bom 497 : 197 Ind Cas 308. 

S. 15 — Religious Association — Powers of the 

majority — Resolution for preferential treatment or 
the Guru of one particular mutt opposed to the basic 
principle of equality of treatment — Invalidity —- 
See A L R (Vol 18) 1931 Mad 12 : 53 Mad 737 : 59 
M L J 770 (D B). 

s - 19 - 

Ss. 19, 3 — Presumption of due registration. 

The presumption of due registration arises, not on 
the certificate of registration granted by the Registrar 
under S. 3, hut on the copies o the Rules and Regula- 
tions and Memorandum, certified under S. 19 whicn 
constitutes them prima facie evidence of the matters 
therein contained. AIR (Vol 25) 1938 P C 73 : l 9 ^® 
ALJ 194 : 47 L W 239 : 1938 OWN 245 : 4 B R 317 : 
40 PLR 247 : ILR (1938) Lah 03 : 1938-1 MLj 359 • 
66 CLJ 524 : 1933 A W R 74 : 1938 M VV N 621 : 4U 
Bom LR 724 ; 32 SLR 350 : 65 1A 100: 42 CWN 92U. 
172 Ind Cas 993. 


-S. 20. 


S. 20 — Charitable purpose — Society for unpro 

lent of Islamic education and help to poor muS 

»rs — One purpose to manage affairs of mosqu 
lharacter, if changed. , 

The improvement of Islamic education and ren & 
lg pecuniary help to the poor musaffars, e • • 
haritable purposes and where a society is tor 
jeh purposes, the fact that one of the objec ue 
Dciety is also to conduct the affairs of th u 

'hich does not involve the performance o any ^ 

ious service by the members of the s pu r- 
;nder the society a society formed for rel g ^ 

oses. A l R (Vol 27) 1940 Mad 167 : 50 £ W 
940 M W N 31 : I L R (1940) Mad 671 : 1940-2 
189 Ind Cas 860 (DB). 
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S. 20— Scope of. 

When once registration of a society has been effect- 
ed, the provisions of the Societies Registration Act 
will apply, and such bye laws as are inconsistent 
with them become inoperative. A 1 R (Yol 2b) 1939 
All 557 : 1939 A L J 757 : 1939 A W R 436 : 184 lnd 
Cas 293 (DB). 

S. 20 — Charitable society existing for the ma- 
nagement of a public mosque. 

A religious purpose may be a charitable purpose, 
and a society for religious purposes will ordinarily be 
a society for charitable purposes. Charitable purpo- 
ses are not restricted to the giving of alms or other 
charitable reliefs, but the words have a much wider 
legal meaning : 

Held, that a religious society which had for its 
object the control and management of, and the pro- 
tection of the property appertaining to, a certain pub- 
lic mosque was a society which might legally he 
registered under the provision of the Societies RecL- 
tration Act, 1860. (1906) 3 ALJ 124 : 1906 AWN 50 : 
28A 384(3S6, 3S7) (DB). 

SOHAQ GRANT 
See (l) Grant. 

(2) Hindu Law — Impartible Estate. 

(3) Impartible Estate. 

SOLDIERS (LITIGATION) ACTS (1918) AND (1923) 
See Indian Soldiers (Litigation) Acts (1918) and 
(1925). 

SOLDIER’S ORDINANCE (2 of 1913) 

S. 2. 

Ss. 2 and 9— “Serving under war conditions’’ — 

Meaning of— Court— Duty of, when in doubt. 

“Serving under war conditions” does not neces- 
sarily mean serving abroad. When the Court is in 
doubt as to whether a party can be said to be serving 
under war conditions or not* it ought to refer the 
matter to the prescribed authority and act on the 
certificate given by such authority. AIR (Vol 7) 1920 
Lah 427 : 56 lnd Cas 947. 

SOLICITOR 

See (1) Legal Practitioner. 

(2) Soldiers Act (English) (I860). 

SOLICITORS ACT (ENGLISH), I860 (23 and 24 
Viet. C. 127). 

Advocate— Lien for money due — Property reco- 
vered by his exertion : 

Held, that the Advocate was not entitled to lien 
for costs like that which is sanctioned by the English 
Solicitors’ Act, 1860. in favour of a solicitor upon pro- 
perty recovered by his exertion for cbent. A I R (Vol 
19) 1932 Mad 256 : 55 M 455 : 1932 M W N 8 : 62 
MLJ 185 : 35 LVV 166 : 137 lnd Cas 571 (DB). 

SOLITARY CONFINEMENT 

See Penal Code, Ss. 73 and 74. 

SONTHAL PARGANAS ACT (37 of 1833) 

S. 2. _ f 

See also Sonthal Parganas Justice Regulation (5 of 
1885), S. 2. 

S. 2, Proviso — Objection regarding jurisdiction 

—Stage for. 

If a defendant wishes to raise the question of juris- 
diction, he should raise it at the earliest moment and 
the Court of appeal can refuse to enter into the mat- 
ter of jurisdiction. AIR (Vol 21) 1934 Pat 184 : 15 
PLT 139 : 13 Pat 329 : 147 lnd Cas 1222 (SB). 

S. 2 — Suit, what is. 

Bengal Regulation (5 of 1893), S. 15— Suit includes 
proceedings under Probate and Administration Act- 
AIR (Vol 16) 1929 Pat 574 (DB). 

S. 2 Jurisdiction — Mortgage of land partly 

situate in Sonthal Parganas and partly elsewhere. 

A suit to enforce a mortgage of lands situate partly 
in Sonthal parganas and partly elsewhere is main- 
tainable only in Sonthal Perganas Courts. The duty 

13F.Y.D./D.F. 38 


of the Court exercising the jurisdiction would be to 
enforce the rules as to usuary contained in 8. 6 of the 
Sonthal Parganas Settlement Regulation 111 of 187 L 
A 1 R (Vol 1) 1914 P C 140 : 42 Cal 116 : 41 I A 197" 
18 C W N 994 : 16 M L T 105 : (1914) M W X 565: 1 
LW 619 : 20 CLJ 231 : 27 MLJ 459: 16 Bom LK 82 1: 
25 I ml Cas 451. 

S 2, Proviso — Sonthal Perghanas Justice Regula- 
tion 5 of 1893, S. 27 Suit worth more than Rs. 1000 
-Sub-Judge, order of — Revision — High Court’s 
Act S. 15. 

Under the Sonthal Perghaia: Act Civil Justice is 
a f ministered by certain officers s ibject to the direc- 
tions ol the Li« utenjnt-Go\ i nor hut under pro- 
vi>o to S. 2, all civil suits over Us- 1000 in value shall 
be determined according to the general law as it the 
Act had not been passed. l'he High Court can under 
its general powers under clause 15 of the High Court's 
Act interfere with the orders of the Subordinate 
Judge in Sonthal Parganas in suits of the value of 
over Rs. 1000. The word ‘suits’ include also proceed- 
ings in execution. A I R (Vol 1) 1914 Cal 607 : 41 Cal 
876 : 18 CWN 662 : 22 lnd Cas 848 (DB). 

S. 2— Courts of Deputy Collector, Sub divisional 

officers and Deputy Commissioners — High Court’s 
pjwer to interfere— High Court’s Act, S. 15. 

The Courts of Sub >rdin.ite Deputy CoILclors, Sub- 
Divisional Officer and Deputy Commissioners, are not 
subject to the appellate jurisdiction ol the High Court 
so that High Cou.t cannot interfere with proceedings 
of these Courts under S. 15 of the High Court 
Act. 1851. AIR l Vol 1 ) 191.4 Cal 452 : 41 Cal 915 : IS 
CWN 575 : 19 CLJ 294 : 23 I ml Cas 883 (DB). 

SONTHAL PARGANAS CIVIL RULES 
R. 36. 

R. 36 — Buna fide sale by Judgment-debtor. 

Bona Cde sale byjudgment debtor for paying off 
decree-holder — Judgment-debtor cannot question 
validity of sale as against purchaser. 60 lnd Cas 849: 
2 P L '1 345:6 P L J 85 : 1921 P II C C 66 : AIR (Vol 
8) 1921 Pat 1 (FB). 

SONTHAL PARGANAS JUSTICE REGULATION 
(5 of 1885) 

S. 2. 

S. 2 — Sonthal Parganas — Suit more than 

Rs. 1,000 in value — Whether can be tried at a place 
different from headquarters — Practice prevailing in 
Sonthal Paraganas condemmed as irregular. 

A suit more than Rs. 1,000 in value by S. 2 of 
Regn. XXXVII of 1855 is triable according to the 
general laws, and not by the special Regulations for 
administration of justice in the Sonthal parganas. 
The practice in Sonthal Parganas by which Sub- 
Divisional Officers invested with the powers of the 
Subordinate Judge often hold Court away from their 
headquarters is mo t irregular and is likely to lead 
to a failure of justice. Cases over the limit of 
Rs. 1,000 should be governed by the ordinary law 
and practice applicable to the other parts of the pro- 
vince. AIR (Vol 22; 1935 Pat 39 : 14 Pat 342 : 16 
PLT 528 : 1 B R 184 : 153 bid Cas 303 (DB). 

S. 11. 

S. 11— Scope. 

A suit more than Rs, 1,000 in value, by S. 2 of 
Regn. XXXVII of 1855 is triable according to the 
general laws and not by special Regulations for ad- 
ministrations of justice in the Sonthal Parganas. 
AIR (Vol 22) 1935 Pat 39 : 14 Pat 342 : 16 PLT 528: 
1 B R 184 : 153 lnd Cas 303 (DB). 

SONTHAL PARGANAS JUSTICE REGULATION 
(5 of 1893) 

Jurisdiction of Patna High Court, 

The Letters Patent must be read subject to the 
special legislation in the form of Regulation 5 cf 
1893 which declares that the Courts other than the 
Sessions Court are not subordinate to the Patna 
High Court as their High Court. 108 lnd Cas 419 *. 
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7 Pat 337 : 9 P L T 46S : 29 Cr L J -427 : AIR (Vol 
15) 1928 Pat 241 iDB). 

Sonthal Perghanos — Courts exercising juris- 
diction — Powers oft 

Where property situate in the Sonthal Perghanas 
is mortgaged along with others, a suit 0:1 the mort- 
gage is maintainable only lx loro the settlement 
olhcer and not m Court outside the Sonthal per- 
ghanas. 1 he duty of the court in trying such a suit 
is to give ellect to rules against usury in S. 8 of t lie 
Bengal Regulation 111 ot 1872. 42 Cal 118 : 41 l A 
197 7 IS C \V N 994 : 25 lnd Cas 451: 18 M L T 105: 
(1914) M W N 565 : 1 LW 619 : 20 C L J 231 : 27 
M L J 459 : 16 Bom L R 824 : AIR (Vol 1) 19L4 P C 
140. 

S 3 

Ss. 3 (1), 3G and 37 — Act is not retrospective — 

Cause of action accruing under S. 10 of Act I of 
1895. 

Act 111 of 1913 is not retrospective in its operation 
and does not extinguish or modify causes ol action 
which have already accrued by failure to serve the 
notice under S. 10 of Act I of 1895. S. 36 of Act III 
of 1913 controls S. 3 (1). S. 37 of the Act bars the 
jurisdiction of the civil court only where the question 
relates to the making execution, discharge or satis- 
faction of a certificate duly filed under the Act or 
relates to the confirmation or setting aside of a sale 
held in execution ol such certificate. AIR (Vol 10) 
1923 Cal 13 : 36 C L J 208 : 72 lnd Cas 698 (DB). 

S. 4. 

i>. 4 (1) — Jurisdiction of Patna High Courts 
Patna High Court has no jurisdiction to transfer 
cases of inquiries and trials before the Deputy Magis- 
trate in tne Sonthal Parganas — Commissioner of 
Bhaglpur is the High Court. It is only in cases "here 
Government appeals against an acquital that the Patna 
High Court can have jurisdiction. The criminal Courts 
in the Sonthal Parganas, other than the Sessions 
Courts, are not within the jurisdiction of the Patna 
High Court. A 1 R (Vol 15) 1928 Pat 241 : 9 P L T 
468: 29 Cr L J 427: 7 Pat 337: 108 lnd Cas 419 (DB). 

S. 4 (1) (ii) (a) — Under Cl. 1 (ii) (a) of S. 4 the 

High Court ol Patna has only jurisdiction to deal 
with appeals under 8. 417 against an order of 
acquittal. It has no power to deal with an applica- 
tion under S. 439 for setting aside acquittal for which 
the proper forum is the Commissioner of Bhagalpur. 
A I R (Vol 13) 1926 Pat 449 : 6 Pat 83 : 8 P L T 271: 
1926 P I I C C 267 : 7 A 1 Cr R 231 : 28 Cr L J 80 : 
99 lnd Cas 112 (DB). 

S.5. 

.'j. 5 — Entry in the Record of Riahts can he chal- 
lenged cn ground of fraud. AIR (Vol 8) 1921 Pat 359: 
1920 Pat H C C 363 : 2 Pat L T 40 : 60 lnd Cas 

640 (DB). 

Ss. 5 and G — Jurisdiction of — Civil Court — 

Sonthal parghanas. 

Where a portion of the mortgaged property was 
situate in the Sonthal parghanas, a suit to enforce 
the mortgage is maintainable only before the settle- 
ment or other Oflicer appointed under Regn. V of 
1893 and the Court exercising jurisdiction is bound 
bv the rules as to usury in S. 6. AIR (Vol 1) 1914 
P C 140 : 42 Cal 116 : 41 I A 197 : 18 C VV N 694 : 
16 M L T 105: (1914) M W N 565 : 1 L VV ■ 619: 20 
C L J 231 : 27 M L J 459 : 16 Bom L R 824 : 25 lnd 

Cas 451. 

S. 10 

_S. 10— Applicability of Civil P. C. 

The provision in S. 10 Sonthal Parganas Justice 
Regulation that “trial” of suits is to be regulated 
bv the Code includes all the essential matters govern- 
ing the hearing ol a cause, including the preliminary 
matter of the competence of the Court to entertain 
“ The Code, therefore, supplies, not only what 


may be called procedural rules, but also the rules 
governing jurisdiction. AIR (Vol 23) 1936 P C 189 : 
2 B R 605 : 44 L NV 88 : 17 P L T 461 : 40 C W N 
1061 : 38 Bom L R 76S : 71 M L 1 60 : 15 Pat 567 : 
63 C L J 476 : 63 l A 311 : 163 lnd Cas 49. 

S. 10 — “Only for trial of suits” — Meaning of. 

The expression ‘‘only for trial of suits”, referred to 
in 8. 10, Sonthal Parganas Justice Regulation in- 
cludes not only the actual hearing of the suit but 
also its institution. Consequently, Civil P. C., applies 
to the institution of suits as well. AIR (Vol 21) 1934 
Pat 292 : 15 P L T 237 : 13 Pat 486 : 1 B R 289 : 154 
lnd Cas 18 (DB). 

S. 11. 

Ss. 11 and 25 — Record of Rights— Entry that 

party is patnidar, effect of. 

Where certain parties are recorded, in a Record of 
Rights prepared under Regulation III of 1872 as Pat- 
nidars of all the lands in a village that implies that 
they are not darmokararidars of any of the lands in 
the said village and the said entry in the Settlement 
registers, has under Section 2 of the Regulation the 
force of a decree. It is not open to the landlord to 
avoid the effect of this decree either by a Civil Court 
under S. 25- A or by an objection under S. 25-A or by 
an objection under S. 25 (1). A I R (Vol 1) 1914 Cal 
682 : 22 lnd Cas 789: 19 C L J 29:18 CWN 271 (DB). 

S. 15. 

S. 15 — ‘Suit*, what is. . 

The word "suit” used in S. 15, Regulation 5 ot 
1893 and S 2, Act 37 of 1855 includes proceedings 
under Probate and Administration Act. AIR (Vol 16) 
1929 Pat 574 : 9 Pat 507 : 121 lnd Cas 473 (DB). 

S. 27. 

S. 27 — Rules under R. 36 — ‘Proceedings’ mean- 


ing of — Execution, whether can be continuation of 
transfer proceedings. 

‘Proceeding’ in R. 36 need not be execution pro- 
ceedings. A proceeding to have a decree transferred 
may be said to be a proceeding and therefore the 
execution of the decree may be in continuation ot 
such a proceeding, and as such, may be an exception 
to R. 36 as being a pending proceeding. AIR (Vo 1 24/ 
1936 Pat 104 : 17 P L T 57 : 2 B R 286 : 15 Pat 3o0 : 
160 lnd C s 1096 (DB). 

S. 27— Rules under, R. 35— Whether ultra vires- 

Section 27, Sonthal Parganas Justice Regulation o 
1893, specifically prescribes that the rules framed 
thereunder must be consistent with that Regulation 
and with all other enactments for the time being m 
force in the Sonthal Parganas. One year’s limitation 
for execution of decrees prescribed by R- *, 
obviously inconsistent with Art. 182, Lim. Act, wnici 
relates to the execution of decrees and therefore, 
R. 35, to that extent, is ultra vires and has got n 
binding cflect upon the Court. A I R (Vol ~3) 1 
Pat 104 : 17 P L T 57 : 2 B R 286 : 15 Pat 356 : 
lnd Cas 1096 (DB). 

SONTHAL PARGANAS JUSTICE (AMENDM&N it 

REGULATION (BIHAR REG. 8 of 1940) 

Scope — Reference to Sessions Judge Com 

potency — Cr P. Code, S. 123— If affected. 

There is nothing in the Sonthal Parganas J _ 
(Amendment) Regulation, 1940, which affects •-* 
Cr. P. Code, though under that regulation appe 
from convictions by First Class Magistrates j 

quired to be preferred to the District Magis c PS cions 
not to the Sessions Judge, a reference to th ... out 
Judge is competent and cannbt be held to «gj. r 

jurisdiction. A I R (Vol 35) 1948 Pat 84 : 13 B R Mi 
48 Cr L J 409 : 229 lnd Cas 474. MTl 

SONTHAL PARGANAS JUSTICE (AMENDMENT) 

REGULATION (BIHAR REG. 1 of 194 < ) 

Jurisdiction of Sessions Judge— Trial comm ^ {<> 

ed before the Regulation - Conviction - APP e 
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Court of Session after Regulation — Plea in revision 
to High Court that Sessions Judge had no jurisdic- 
tion — 11 open. 

Where a person who had been convicted filed an 
appeal to the Court of Session, and the latter Court 
had jurisdiction to entertain and decide the appeal 
under Regulation 1 ot 1947, which was then in force, 
he cannot afti rwards contend in revision to the 
High Court against the order of the Sessions Judge 
that the latter had no jurisdiction and that he had a 
vested right to appeal to the District Magistrate, 
because on the date on which he was placed on trial, 
the r ght to hear the appeal was in the District 
Magistrate. The petitioner having himself filed the 
appeal in the Court of Session, choosing that Court 
as his forum, and that Court having jurisdiction on 
the date of the appeal to hear it, it would not be 
open to the petitioner to afterwards question the 
jurisdiction ol the Sessions Judge. AIR (Vol 35) 1948 
Pat. 355 : 49 Cr L J 557. 

Scope - If ultra vires — Government of India Act 

(1915), S. 92 (2) — Powers of Governor to make 
Regulations to amend existing law. 

S. 92 (2) of the Government of India Act (1935) 
empowers the Governor of a Province to make regu- 
lations and by such regulations to repeal cr amend 
any Act of Federal Legislature or any existing Indian 
Law which was for the time being applicable to the 
area in question. The Sonthal Parganas Justice Regu- 
lation, 1893, is “an existing Indian law” within the 
meaning of S. 92 (1); hence Regulation I of 1947, 
made by the Governor, which amended the previous 
Regulation of 1893, is not in any way invalid or 
ultra vires. It is not correct to hold that the Governor 
can only proceed under S- 92 (1) and apply the Pro- 
visions of the Cr. P. Code to an excluded area by a 
notification. A I R (Vol 35) 1948 Pat 355 : 49 Cr. L J 
557 (DB). 

S. 2. 

S. 2 (b)— Scope and effect of— Pending appeals — 

If affected — Jurisdiction of Additional District 
Magistrate to hear appeals filed before amendment. 

The Sonthal Parganas Justice Regulation of 1947 
merely purported to amend the Sonthal Parganas 
Justice Regulation of 1898, in regard to appeals from 
first class Magistrates. In effect the provision that 
appeals from convictions by first class Magistrates, 
other than the District or Additional District Magis- 
trate, would lie to the Court of Session, repealed the 
former provision that such appeals lay to '.he District 
Magistrate, and on that point the Amendment Regu- 
lation ol 1947 has to be regarded as a repealing 
enactment. It does not, however, affect pending 
appeals, and therefore appeals pending before the 
Additional District Magistrate at the time of its 
enactment can still be heard by him and his juris- 
diction to hear and determine them is not taken 
awav by the Amendment Regulation of 1947. A 1 R 
(Vol 33) 1948 P t 234 : 49 Cr L J 318 (DB). 
SONTHAL PARGANAS RURAL POLICE REGU- 
LA 1 ION (Beng. Reg. 4 of 1910). 

S 8. , 

.S. S— Ghatwali tenure — Bengal Ghatwali Land 

Regulation .Birbhum) (29 of 1814) — Bengal Ghat- 
wab Lands Act (5 of 1859) — Ghatwali tenures in 
Birbhum are not alienable. 

The inalienability of a Ghatwali tenure is a settled 
principle of the general law, and with regard to 
those in Birbhum, Bengal Kegn. 29 of 1814 and Act 
No. 5 of 1859, which the Regulation of 1910 does 
not purport to affect, have specifically affirmed it. 

The regulation ot 1910 far from being on its face 
a regulation altering the general law as recognized 
by the above regulation of 1814 and Act of 185y only 
brings in ghatwals as zamindars incidentally, and for 
the sake of uniformity. 


Where the muchlika taken from a Ghatwal provid- 
ed “I will not allow any thief, hadmash or abscon- 
der to live within the jurisdiction ol niv taluk 
neither will 1 plot or conspire against Government 
nor help others in doing the same. I will not dis- 
charge, without the order ol Government, such per- 
sons under me who have been engaged in dom.r 

police duties; if it he found necessary to discharge 

any such person, 1 will first send an information 
thereof, or report his faults to the authorities and 
abide by such orders as will he p s>ed by them.” 

Held, that the Ghatwal held under conditions 
which are more extensive than that ol merely supoort- 
ing within his zemindari the police, in respect of 
whom he has to pay the amount determined In' the 
Deputy Commissioner, and which are also substantial 
enough to leave his inability to alienate unaffected, 
as if the Regulation of 1910 and its predecessors had 
not passed and that the Regulation of 1910 contains 
nothing which can he construed as or operate s to the 
same effect as a release or discharge ol the Govern- 
ment’s right to have the inalienability of the tenure 
enforced unless and until it effectually puts an end 
to it : 


Held, further that the maximum cessente ratione 
leg is, cessat et ipsa lex or any corresponding rule 
would have no application to the case. AIR 1925 Pat 
346, Reversed. AIR (Vol 15) 1928 P C 177: 55 M L \ 
7 : 32 C W N 880 : 9 P L T 549 : 28 M L W 798 : 7 
Pat 744 : 55 I A 249 : 48 C L J 64 : 109 Ind Cas 730. 


S. 8 — Personal services of Ghatwal commuted 

to money payment— Ghatwali becomes alienable. 

The condition of inalienability attaching to a 
Ghatwali tenure ceases after the personal services 
to be rendered in the past by the Ghatwalis, are com- 
muted to a payment of money for the support of 
rural police. 

There is no reason why an estate in which long 
leases can only be granted under certain conditions 
imposed by statute should not itself he freelv alien- 
able. AIR i Vol 12) 1925 Pat 346 : 6 P L T 106 • 19^5 
P II C C 22 : 4 Pat 272 : 86 Ind Cas 163. * “ 

[Reversed in AIR 1928 P C 177.] 

S. 8 (2) — Scope. 

Section 8 (2) does not necessarily incorporate the 
provisions of S. 5 of the Birbhum’ Ghatwali Regula- 
tion of 1814. A I R (Vol 25) 1938 Pat 215 • 4 B R 
633 : 19 P L T 519:17 Pat 398: 175 Ind Cas 854 (DB). 

SONTHAL PARGANAS RENT REGULATION (2 of 

18SG) * V 

S. 3. 

— — S. 3— Suit for enhancement of rent— Jurisdiction. 

There is no law in the Sonthal Perglianas under 
which a suit for enchancement of rent is maintain- 
able in a Civil Court. AIR (Vol 1) 1914 Cal 791 • 9d 
Ind Cas 1 (DB). 


SONTHAL PARGANAS SETTLEMENT MANUAL 
— -Regulation III of 1872, S. 25— Mortgage ol lands 
—Suit to recover mortgaged lands on the ground that 
they are non-translerrable. Held that the transferor 
cannot advance the plea of invalidity ol mortgage 
(1931) 12 PLT 351 (DB). 

SONTHAL PARGANAS SETTLEMENT REGULA- 
TION (3 of 1872) 

Applicability. 

All Courts exercising jurisdiction in Sonthal Par- 
ganas are bound by the provisions of Sonthal Par. 
ganas Regulation III of 1872- AIR (Vol 26' 1939 Pat 
467 : 18 Pat 279 : 5 BR 986 : 183 Ind Cas 770 (DB). 

A tenant, whether he he an occupancy raivat or 
otherwise, is entitled to abatement ol rent if the 
whole or part of the land held by him is diluviated. 
AIR (Vol 25) 1938 Pat 597 : 19 PLT 658: 17 Pat 500: 
5 BR 193 : 179 Ind Cas 92 (DB). 
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Interest allowable. 


The interest to be decreed should not exceed the 
principal and that in taking account credit must be 
given lor earlier payments on account of interest. 
AIR (Vol 17) 1930 Pat 442 (DB). 

Jurisdiction. 

It cannot be positively maintained that a Court 
outside the Sonthal Parghannas, cannot try a suit re- 
garding property both outside and inside, even though 

' i • i:<f ...» I ^1 .. : ..^l.a;.»rr ^ 


\\ N 901 : 13 MLW 597 : 71 lnd Cas 769. 

Bar of suit. 

When an enactment says that no suit shall lie in 
any Civil Court it means that no suit shall lie on any 
ground whatsoever including the ground of fraud. 
AIR (Vol 8 ) 192L Pat 193 : 2 PLT 528 : 6 P L J 373 : 
1921 PI ICC 209 : 62 lnd Cas 962 (I'B). 

Mai raiyati land in Chota Nagpur — Partition of 

trees and land — Whether binding on Ghatwal. 

As between two mal raiyats with whom a settle- 
ment has been made under Regulation 3 of 1872, 
there may be a partition of the waste and jungle 
i mds. But such partition is not binding upon the 
superior landlord the ghatwal. It will only subsist 
during the currency of the settlement. 

So far as the trees to which the superior landlord is 
exclusively entitled, they cannot be the subject of 
partition, but as to the frees w hich belong to the 
inal raivats there may he a partition. (1901) 5 Cal 
\Y N 185 UVJ). 

*-S. 5. 

S. 5— ‘ Suit'’ if includes execution— Proceedings. 

4 he term 'suit in S. 5, in the Bengal Regulation III 
of 1872, does not include a proceeding in execution 
and such a proceeding can he commenced in a Civil 
Court even when the settlement proceedings might 
be going on. AIR (Vol 25) 1938 Pat 162 : 4 BR 446 : 
174 lnd Cas 463. 

S 5 — Bar under S. 5, scope of— Property situated 

...» • ■ .. i . i • i\l f 
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partly in Sonthal l’arganas and partly in Bhagalpur 
District — Concurrent jurisdiction — Suit before 
Settlement Officer of Sonthal Parganas — Transfer 
to District Judge — Again transfer to District Judge 
of Bhagalpur who in turn transfers it to Subordinate 
Judge — Jurisdiction. 

The Courts of the Sonthal Parganas and those of 
Bhagalpur have concurrent jurisdiction in respect of 
properties partly situated in one district and partly in 
the other. 

The bar imposed by S. 5 is to the institution cf 
suits and trial of suits already instituted. There is no 
bar to th ; Civil Court trying a suit w hich has been 
properly instituted before the officer referred to in 
S. 5 of the Regulation namely, the Settlement Officer, 
provided that Settlement OUicer transfers the case to 
the Civil Court. 

When, in a cause which the Judge is competent to 
try, the parties without objection join issue and go to 
trial upon the merits, the defendant cannot subse- 
quently dispute his jurisdiction upon the ground that 
there were irregularities in the initial procedure, 
which if objected to at the time, would have led to 
the dismissal of the suit. AIR (Vol 22) 1935 Pat 439 : 
14 Pat 356 : 1 BE 739 : 16 PLT 536: 157 lnd Cas 316 

(DB). 

g 5 _ Scope of prohibition — What is barred is 

hearing of pending suit, and not interlocutory orders 
of preliminary nature. 

The prohibition in S. 5 is against the Court pro- 
‘ding with the hearing of a suit ryhich is pending 
i, And by hearing of a suit is meant the pro- 
ee'd.ngs v.hich are particularised in O. IS, Civil P. C. 


which is headed “hearing of suits and examination 
of witnesses, the record of evidence and so on.” 
Those are the proceedings which are barred. It does 
not appear that interlocutory orders of a preliminary 
nature are barred. AIR (Vol 16; 1929 Pat 555 : 117 
lnd Cas 197 : 10 PLT 535 (DB). 

S 5 — Dispute about right of management. 

Where there is no dispute in regard to plaintiff’s 
interest in the estate but there is dispute as to the 
right of management of the estate the suit is not one 
for land and is not excluded from the cognizance of 
a civil Court. AIR (Vol 14) 1927 Pat 251 : 6 Pat 347 : 
103 lnd Cas 459 (DB). 

S. 5 — Land' — “Land ’ includes soil and sub-soil 

but not minerals or mines. 

The term land in the regulation includes the soil 
and the sub-soil but does not include mines or mine- 
rals, and therefore when the dispute between the 
parties is confined to a mineral lying upon or under 
the surface, it does not relate to land within the 
meaning of the Regulation and the jurisdiction of 
Civil Courts is not excluded. AIR (Y’ol 14) 1927 Pat 
201 : 8 PLT 248 : 101 lnd Cas 712. 

S. 5— Execution proceedings — ‘‘Suit’’ does not 

include execution proceedings. 

There is a clear distinction between a proceeding 
in the suit itself and a proceeding which is a continua- 
tion of the suit, and, therefore, proceedings in execu- 
tion are not comprehended within the term “suit’ as 
used in the regulation. AIR 1926 Pat 33, Diss. from. 
AIR (Y’ol 14- 1927 Pat 38 : 8 PLB 292 : 5 Pat 714 : 
98 lnd Cas 791 (DB). 

S. 5— Execution is merely a continuation of the 

suit and proceedings in execution are proceedings in 
the suit. Therefore an application in a pending 
execution proceeding is a suit within the meaning ot 
S. 5. Where such an application is made the executing 
Court should not dismiss the application but should 
transfer it for disposal to an olficer, if any, appointed 
under S. 5 (2) of the Regulation. 90 lnd Cas 262 : ‘ 

P L T 153 : AIR (Vol 13) 1926 Pat 33 (DB). 

S. 5 — Applicability. 


Where there was no evidence of any notification 
placing certain lands under settlement nor was there 
a notification concluding the settlement. Held, S. 5. 
did not apply in such a case. 66 lnd Cas 945 : 1 ‘ at 
506 : 3 P L T 709 : AIR (Vol 9) 1922 Pat 450 (DB). 

S. 5— Institution of suit in Civil Court — Bar. 


S. 5 of the Sonthal Perghanas Regulation 1872 as 
it stood in 1907 was a bar to the institution of any 
suit in the ordinary Civil Courts in regard to any 
land or any interest in or arising out of land in tn 
Sonthal Perghanas so long as the land had not been 
settled and the settlement declared by a notification 
in the Calcutta Gazette to have been completed an 
concluded. 5 Pat L J 164 : AIR (Vol 7) 1920 Pat 2JI 
(DB). 

S. 5- A: 


S. 5-A — Applicability of Civil P. C. 


• l/-ri 171111/ VI V71 * II M. • J | • 

The Civil P. C. including S. 17 is undoubtedly 
force in the Bhagalpur District, and consequen > * 
its operation extents also to the Courts establis 
in the Sonthal Parganas under the Bengal, Agra « 
Assam Civil Courts Act. AIR (Vol 23) 1936 P C • 
2 B R 605 : 17 P L T 461 : 40 C W NT°61: 71 M ^ J 
60 : 44 L W 88 : 63 C L I 476 : 38 Bom L R . J 
Pat 567 : 63 I A 311 : 163 lnd Cas 49. 

S. 5-A— Construction. , . j the 

The expression “Civil Court established u 
Bengal, Agra and Assam Civil Courts Ac , 
used ir. sub-s. (1), S. 5-A of Sonthal Parg* Wished 

f T t X : C 4 fl W 2 8S ? 7% L T 
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60 : 63 C L J 476 : 38 Born L R 763 : 13 Pat 567 : 
63 I A 311 : 163 I C 49 

S. 5 A — Settlement Officer, powers of transfer. 

The language of the statute empowers the Settle- 
ment Officer to transfer the case to a competent Civil 
Court established under the Civil Courts Act and the 
Court ol the Subordinate Judge at Gaya is certainly 
such a Court. It is true that that Court is not sub- 
ordinate to the Settlement Otficer and may not be 
bound to obey his order. But this is a mere matter 
of comity between the two Courts and cannot affect 
the jurisdiction ol the Subordinate Judge. 

A suit instituted in a Settlement Officer's Court can 
be transferred to a Civil Court if that Court would 
have had the competency to trv it but for the passing 
of S. 5. AIR i Vol 23) 19 >6 P C 1S9 : 2 B R 605 : 17 
P L T 461 : 40 C W N 1061 : 44 L W 88 : 71 M L J 
60 : 63 C L J 476 : 33 Bom L R 763 : 15 Pat 567 : 63 
l A 311 : 163 Ind Cas 49, 

S. 5- A— Where lands are situated both in the 

Sonthal Parganas and in the Gaya District the plain- 
tiff, by reason of S. 17, Civil P. C., can elect to 
bring his action in the Gaya Court or in the Court of 
the Subordinate Judge of the Sonthal Parganas. 1 he 
Gaya Court has jurisdiction (but for S. 5 of the ^fil- 
iation of 1872) within the meaning of S- 5A of the 
Regulation of 1872. A I R (Yol 21) 1934 Pat 292 : 15 
P L T 237 : 13 Pat 486 : 154 Ind Cas 18 (DB). 


■S. 6. 


S. 6— Scope of - Suit on mortgage falling to be 

. * « « . _ i . l*. _ 


decided under S. 6 — Interest pendente lite and in- 
terest subsequent to decree. 

Section 6 onlv lays down that the interest decreed 
on the loan or debt is not to exceed the principal. 
When once a decree has been passed, the loan or debt 
as the subject of enforcement no longer exists; it is 
in effect, merged in the decree, and the allowance ol 
interest on the decree is not the allowance of addi- 
tional interest on the loan or debt. Where a suit on 
mortgage falls to be determined in accordance with 
S. 6 as regards pendente lite interest, the matter lies 
within the domain of contract and S. 6 of the Regu- 
lation is applicable and more than double cannot be 
allowed in respect of all claims up to the time of 
grace fixed by the Court. But after that the matter 
comes to the domain of judgment and S. 6 has no 
application and the Court has power under S. 34 of 
the Civil P. C., to allow interest on the decretal 
amount at 6 per cent, per annum. AIR (Yol 23) 1936 
P C 63 • 1936 A W R 204: 40 C W N 323: 2 B R 244: 
17 P L T 89 : 1936 A L J 108 : 43 L W 268 : 1936 
O W N 283 : 70 M L J 355 : 1936 M W N 308 : 38 
Bom L B 349: 15 Pat 210: 63 C L J 154: 63 I A 114 : 
160 Ind Cas 285. 


S. 6- Provisions, if can he evaded. 

The mandatory provisions of S. 6, Sonthal Parganas 
Settlement Regulation cannot be evaded and the 
Courts are not empowered to pass a decree even on 
compromise which allows interest in its contraven- 
tion A 1 R (Vol 22) 1935 Pat 439 : 14 Pat 356 : 1 
B R 739 : 16 P L T 536 : 157 Ind Cas 316 (DB) 

S. 6 “Intermediate adjustment” whether in- 
cludes renewal of loan by execution of bond— In- 
terest permissible. 

The expression “intermediate adjustment” in S. 6. 
Sonthal Pargans Regulation includes the renewal of 
the loan by the execution of a bond. 

Tht re is’nothing in S. 6 of J* onthal Parganas, .Regu- 
lation which would entitle the Judge to reduce the 
interest from the bond rate to a lesser sum. What 
comes within the mischief of the section is, first of 
all, compound interest; and, secondly, the total 
amount of interest going in excess of the sum of the 
loan itself, that is to say, the principal sum. There- 
fore, the mortgagee is entitled to bond rate up to 
days of grace granted by the decree. 


Interest after the decree or after the da\s of grace 
would not be governed by the Sonthal Parganas Regu- 
lation, but S. 34, Civil P. C., applies and interest at 
six per cent can be allowed. A lit (Yol 22) 1935 Pat 
98 : 14 Pat 400 : 16 P L T 579 : 1 B R 590 : 130 lad 
Cas 290 (DB). 

S. 6 — Agreement about law applicable — Cannot 

give jurisdiction which it otherwise has not. 

If one part ol the mortgage properly is situated in 
Bhagalpur and another part in Sontal Parganas, ami 
the terms of the mortgage deed show that the inten- 
tion of the parties was that the case should be gover- 
ned by lex loci contractus, that is by the general law, 
the agreement itself would not operate to give juris- 
diction to a Court which otherw ise has no jurisdic- 
tion to apply general law, two properties being 
governed by different laws nor can the Court allow 
the mortgagee to elect as to the property with 
regard to which he *is to pursue his remedy. AIR 
(Yol 17) 1930 Pat 442 J3B). 

S. 6 — Compound interest — Agreement to pay 

compound interest is not unlawful in Sonthal 
largana. 

There is no law or regulation laying down that an 
agreement between any two persons living in the 
Sonthal Parganas to pay compound interest on the 
amount borrowed is unlawful within the meaning of 
S. 23, Contract Act. All that the law provides is that 
compound interest will not be decreed by any Court. 
AIR (Yol 17) 1930 Pat 442 (DB). 

S. 6— Consideration of mortgage partly new. 

Where original liability is increased by a mort- 
gage independently altogether of the fresh consideia- 
tion by adding to the original principal, interest 
which has then accrued due, the transaction amounts 
to intermediate adjustment within the meaning of 
Col. (6), S. 6. AIR (Vol 17) 1930 Pat 442 (DB). 

S. 6 — Scope. 

Section 37 of Act 12 of 1887 is not repugnant to 
Reg. 3 of 1872 in order that it might prevail over 
the former in the matter of interest. AIR (Yol 17) 
1930 Pat 442 (DB). 

S. 6— Division of estate. 

Where after the institution of the suit the estate 
in dispute is divided up in the sense that as to a part 
settlement has been completed and as to remainder 
settlement is in progress the fact that the estate has 
been described as indivisible in the Record-of-Rights 
does not preclude the jurisdiction of the Subordinate 
Judge with regard to the part with respect to which 
settlement was completed and the plaint can be 
amended accordingly so as to include th.it part only. 
AIR (Vol 16) 1929 Pat 555: 10 PLT 535: 117 Ind 
Cas 197 (DB). 

S. 6 — Scope of restrictions. 

It is only Court having jurisdiction in the Sontal 
Parganas that has to limit the amount ol interest for 
which it will pass a decree, but if the Court is not 
exercising jurisdiction in the Sontal Parganas, there 
is no limit to the interest that can be described. 
AIR (Vol 17) 1930 Pat 442 (DB). 

S. 6 — Scope and effect. 

The Sontal Parganas Regulation applies only to 
the interest to he decreed under the bond, and does 
not limit the powers of a Court under S. 34, C. P. 
Code to award interest on the decretal amount until 
realization. AIR (Vol 13) 1926 Pat 359: 5 Pat 433: 
1926 PIICC 282: 96 Ind Cas 627 (DB). 

S. 6 — Interest allowable. 

Section 6, Regulation 3 of 1872, as amended by 
Regulation 5 of 1908, does not authorise any Court 
to decree as interest a larger sum of money than 
would together with prior payments, if any, equal 
the original loan or debt. AIR (Vol 12) 1925 P C 2S0: 
50 MLJ 1: 24 ALJ 33: 1926 MWN 49: 5 Pat 135: 7 
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PL T 07: 28 Bom L R 1126: 30 CWN 4S2: 52 I A 
4Lo: 42 CLJ 592: 91 Ind Cas 1033. 

S. 6— Contracts of novation. 

9 he question is undecided, whether by S. 6, so 
large an inroad on the law of contract, has been 
made in the Sonthal P irganas, as to nullify bona 
fide contracts ol novation, where the claim or debt 
at the time of the novation is an adjusted amount 
comprising principal and interest. AIR (Vol 13) 1926 
Pat 854: 5 Pat 433: 1926 PHCC 2S2: 96 lnd Cas 
627 (DB). 

S. 0 — Interest upon decretal amount — Is bad in 

so far as includes interest on the principal debt. 

Interest should not be awarded upon the decretal 
amount in so lar as it includes interest on the prin- 
cipal debt itself, as to do so. would contravene the 
provisions of the Regulation, relating to compound 
interest. This principle applies equally where the 
amount decreed as interest already equals the sum 
advanced. All Courts, -wherever they may be situa- 
ted, having jurisdiction within the Sonthal Parganas, 
must, when exercising jurisdiction in cases arising 
within the Sonthal Parganas. follow the rules rela- 
ting to usury set out in the section. The intention of 
the section is that the liability for interest decreed 
can be in no case in excess ol t lie amount actually 
advanced, (1918) Pat. (Sup. C. VV. N.) 305 Doubted 
but followed. Interest already paid must be credited 
in arriving at the amount which may he decreed. 
AIR (Vnl 192 2 Pat 450: 1 Pat 506: 3 PLT 709: 66 
lnd Cas 945 (DB). 

S.G — Decree passed outside against person resid- 
ing within parganas — Interest — Rule of Damdupat. 

Section 6 of the Regulation is not applicable to a 
money decree made by a Court outside the Sonthal 
Parganas against a person resident within the Sonthal 
Parganas. The Court making the decree is not bound 
in such a case to regard the rule of Damdupat. 

Cl. (b) of S. 6 does not prohibit a Court in 
Sonthal Parganas to which a decree is sent for exe- 
cution from realising the full interest decreed even 
thouyh it offends against the rule of Damdupat. 
AIR (Vol 6) 1919 Pat 324: 4 Pat LJ 49: 49 Ind 
Cas 374 (DB). 


S. G — Interest — Compound — Decree. 

Section 6 is a bar to a decree for interest upon 
interest. Interest subsequent to the decree must be 
limited to the interest upon the principal advanced 
and the costs of the suit. Under that section the 
total interest decreed on any debt or loan should not 
in any case exceed the principal. The decree must 
set forth an amount due on the latest date of pay- 
ment. AIR (Vol 5) 1918 Pat 240: (1918) Pat HCC 
305: 47 Ind Cas 179 (DB). 

S. G — Contract evading provisions of, if enforce- 
able. 

A contract between a borrower and a lender for 
the repayment of the interest of the principal sum 
borrowed, though in effect a subtle device for the 
purpose of evading S. 0 of Regn. Ill of 1872, is not 
invalid. The Court must enforce the contract in 
accordance with the provisions of the Regulation 
regulating the rate at which interest is to he allowed. 
AIR (Vol 4) 1917 Cal 221: 40 Ind Cas 415 (DB). 


S 6— Debt— Mortgage —Usufructuary. 

A usufructuary mortgage is a debt or liability 
within the meaning of S. 6 of the Regulation. AIR 
(Vol 4) 1917 Pat 529: 2 PLW 20: 41 Ind Cas 677 
{DB). 


S. 6— Damdupat— Rule of, if applicable —Quaere. 
Whether a mortgagee can claim further interest on 
his loan after the total interest received by him 
equals the amount of the principal. (1909'36 Cal 840: 
36 I A 85: 10 CLJ 1: 6 ALJ 617: 6 MLT 1: 11 Bom 


LR 765: 13 CWN 1102: 19 MLJ 419: 2 Ind Cas 
935 (PC). 

Ss. 6 (b), 27 — Distinction between S. G (b) and 

S. 27 - Execution — Compromise decree — Appeal by 
judgment-dc*htor on ground that decree contravened 
provisions of S. 0— Appeal dismissed not on merits but 
on admission by judgment debtor — Jud ment- 
debtor, if can object in execution to validity of 
deciee on ground that it contravened S. 6. 

The language of S. 27 is totally dilFerent from the 
language of .3. 6. Section 6 (b) is a provision which 
imposes on a Court which is about to pa 5 s a decree a 
duty to observe the rule contained in the clause. 
Section 27, on the other hand, is a general rule 
which debars any Court recognizing a transfer of a 
raiyat’s right in his holding. 

After the Passing of a compromise decree the judg- 
ment-debtor appealed from the decree on the ground 
that the decree contravened the provisions of S. 6. 
The High Court remanded the case on this issue and 
the finding on remand was challenged by both the 
parties. The appeal how’ever, was dismissed, not 
upon the merits but upon an admission by the 
judgment-debtor that the decree was correct. The 
decree-holder then took out execution and the judg- 
ment-debtor objected that the decree was not execu- 
table being void as it contravened the provisions 
of S. 6. 

Held, that the question ought to have been agita- 
ted in the trial Court or in appeal and as the appeal 
was dismissed on the admission of the judgment- 
debtor that the decree was correct, it was neither 
open to tlie judgment-debtor to object to the validity 
of the decree in execution nor was it open to the 
executing Court to entertain the objection. AIH (Vol 
25) 1938 Pat 594: 4 B R 804: 177 lnd Cas 253 (DB). 


S. 9. 

Ss. 9, 11, 25 — Settlement Officer’s decision — 

Effect 

S. 11 of the Regulation only means that the Settle- 
ment Officer’s decision shall have the force of a de- 
cree of Court only as between the parties in existence 
at the time of tin* order and S. 9 only c mtemplates 
the ascertainment and record of existing interests 
and rights. Therefore a suit by the plaintiff who was 
only a possible reversioner to a Hindu widow at the 
time of the order for a declaration of title and tor 
possession, on the ground that the widow of the de- 
fendant colluded and the latter got himself recorded 
as proprietor, is not barred under S. 25 of the Regu- 
lation. (1913) 17 C L J 587 : 20 Ind Cas 417 (DB). 

S. 10. . .. 

Ss. 10 & II— R. 27 framed under S. 10 — App* 1 * 

cability. 

Rule 27 framed under S. 10 of the Act was ma 
to meet the peculiar customs of the Sonthal and a 
not apply to all persons settled and resident in t 
Sonthal Perghanas. Rule 27 applies only to suits - 
fore Settlement Officers. AIR (Vol 1) 1914 Cal i 
18 C W N 333 : 18 lnd Cas 115 (DB). 


■S. 11. . . nr 

-Ss. 11. 25. 25- A— Scope and effect -Decision or 
cr of Settlement Court — Competency °[ Sl1 . 1 . . 
41 Court— Suits for declaration of mutwalh rig 
npetent — Limitation. 

Vhere there has been a decision or order 
tlement Court, it will have the force o t0 

Dourt and no suit is competent in Civil 0 f 

test such decision or order unless it is in r P 
rights of zamindars or other proprietor te nt 
which case a suit in a Civil Court is c ^ ^ 

>ject to limitation laid down in S. -o-A 
enabling section and is an exception Record of 
Certain items of property recorded in the I ■ *? etary 
;hts in the names of S and Z as having P P re- 
1 patni rights — Application made by Z to 
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corded as sole mutvvalli rejected by Settlement Ollicer 
and Commissioner without decision of his claim — 
Subsequently suit by sons of Z that they were mut- 
walli&of the said items and that entries in the Record 
of Rights were wrong: 

Meld, that the suit was competent and was not bar- 
red by Ss. 25- A, 25 or S. IL. 

Held further that the limitation for the suit start- 
ed from the order of the Commissioner and a suit 
brought within 3 years from such order was within 
time under S. 25- A. AIR (Vol 31) 1944 Pat 234 : 23 
Pat 203 (DB). 

Ss. 11, 14 — Decree— Entry in record of rights, 

whether has force of decree. 

Section 14 does not imply that an entry made by 
the Settlement Olficer in a record of rights is made 
after due inqury and must be taken to be his decision 
having the torce of a decree within the meaning of 
S. 11. Such an implication would not be inconsistent 
with the provisions of S. 25 (1) which says that ‘such 
record shall be conclusive proof of the rights and 
customs therein recorded’ but it also distinctly op- 
posed the provisions of S. 25 (2) ol the R< gulation 
which gives the Settlement Officer power to correct 
any material error in the record at any time before 
the completion of the Settlement is notified in the 
Gazette. AIR (Vol 31) 1944 Pat 234: 23 Pat 203 (DB). 

S. 11— Effect — Decision under 11 is a decree 

and can only be avoided under S. 25-A, if question 
involves rights of proprietors, as between themselves. 

Section 11 bars every suit regarding any matter de- 
cided bv any settlement Court; except such suits 
under S.25-A, as are brought to contest the finding 
or record of the settlement ollicer where only the 
rights of Zamindars or other proprietors as between 
themselves are concerned, provided they are brought 
within three years from the date of the publication 
of the record-of-rights. Section 11 provides that 
every decision and order of the settlement oilicer re- 
garding the interests and rights of the parties shall 
have the force of a decree. AIR (Vol 9) 1922 Pat 
322 : 67 Ind Cas 686 (DB). 

S- 11— Effect of decree under. 

Decree of Settlement Court is nothing more than a 
Civil Court decree — So if obtained by fraud it is 
nullitv. (Per Dawson-Miller, C. J., and Buckmll, J., 
Mu Hick . contra). AIR (Vol 8) 1921 Pat 193 : 2 PLT 
528 : 6 PL] 373 : 1921 P H C C 209 : 62 Ind Cas 

J6 ~- Ss. D ll and 25-A — Suit to determine whether 
plff. or deft is tenant. 

In a suit for declaration of title to immoveable 
oroperty and for correction of an entry in the record 
of rights prepared under the Regulation the question 
in dispute is whether the plff. or the deft, is the 
tenant of the land. This matter should be settled by 
the Settlement Court under S. 11 and a Civil suit 
does not lie except under S. 25-A and as the suit does 
not fall within the scope of the section,^ the suit is 

not maintainable. AIR (Vol 1) 1314 Cal 1/8 : 13 CLJ 
232 : 19 Ind Cas 874 (DB). 

Ss. 11, 25— Question of tenancy — Civil Court 

junsthebon^ ^ ^ in Sonthal Perghanas have no 

jurisdiction to determine the question whether the 
defendant is, or is not a tenant of the land in dispute. 
(1913) 17 C L J 599 : 20 Ind Cas 503 (DB). 

S. 14 ‘ 

S. 14— Notice under— Minors. 

The notice provided by S.14 is to the people of 
the village irrespective of age or intelligence and as 
the law makes the Record of-Rights conclusive proof 
of the rights and interests therein recorded, thedefts. 
rnuld not be called upon to prove the service ol the 
required notices. AIR (Vol 2) 1915 Cal 541 : 19 C\\ N 
499 : 28 Ind Cas 241 (DB). 


S. 13. 

S. 15 — Khas reserve forest block. 

Even in khas reserve forest block or in a block ex- 
cluded under S. 13 of the regulation, the proprietor 
has full proprietary rights, but he is not allowed to 
reclaim w ithout the permission of the Deputy Com- 
missioner for the obvious reason that the obj ct and 
pobev ol the law would he otherwise defeated. AIR 
(Vol IT) 1930 Pat 5.33 (DB). 

S. 25. 

See Sonthal Parganas Settlement Regulation 1S72, 
Ss. 11 and 25-A. 

S. 25 — Fraud. 

Record of- Rights, entry in, can be challenged by 
suit on ground of fraud. AIR (Vol 8) 1921 Pat 353 : 2 
PLT 40 : 60 Ind Cas 640 (DB). 

Ss. 25 and 25-A — Record of rights — Suit chal- 
lenging record — Special limitation— Litn. Act, S. 29 
— Minors. 

The policy of Regulation III of 1872 was to have 
a complete record ol rights and interests in land in 
the Sonthal Paraghanas and to exclude the jurisdic- 
tion of Civil Courts except in certain matters provid- 
ed for in the regulation. A suit lor partition more than 
3 years after the entry in the record of rights, so far 
as it regarded the proprietary rights in the land was 
barred by limitation under S.25-A of the Regulation. 
The Limitation Act is applicable to the Sonthal Per- 
ghanas, but S. 29 of the Act saves all provisions of 
local laws as to limitation and does not_ therefore, 
atTect the three years’ rule under S. 25-A of the 
Regulation. The Regulation does not make any ex- 
ception in favour of minors and the minority provi- 
sions of the general Limitation Act have reference to 
the periods ol limitation prescribed in that Act. The 
notice provided by S. 14 is to the people of the vil- 
lage irrespective of age or intelligence, and as the 
law makes the record-ol rights conclusive proof of the 
rights and interests therein recorded the clefts, could 
not be called upon to prove the service ol the re- 
quired notices. AIR (Vol 2) 1915 Cal 541 : 19 C \V N 
499 : 28 Ind Cas 241 (DB). 

Ss. 25 and 25- A— Proprietor— Decision of Settle- 
ment Court— Finality of. 

S. 25-A of Reg. Ill of 1872 is limited to suits where 
only the rights of Zamindars and other proprietors 
as between themselves are in controversy. A person 
who holds a derivative title under a Zamindar is not 
a proprietor. The decision of a Settlement Court 
under S. 25 sub-S. (1), is conclusive, till it is set aside 
by any person prejudicially affected thereby. AIR 
(Vol 2) 1915 Cal 4 321 : 20 CLJ .220 : 27 Ind Cas 
84 (DB). 

Ss. 25, 25-A — Patnidar, suit by — Patnidar if 

proprietor. 

A suit by a patnidar who is not a Zamindar for a 
declaration that the deft, patnidar had fraudulently 
caused some land to be recorded as his own in the 
Record of Rights is barred by sections 25 and 25-A. 
A patnidar is not a proprietor within the meaning of 
S. 25. AIR (Vol 2) 1915 Cal 271 : 20 CLJ 112: 2 3 Ind 
Cas 992 (DB). 

Ss. 25, 25-A— Record of rights— Suit for declara- 
tion of title in share of Sliikmi Ghatwali Korposh 
grant— Forum. 

Where the plaintiff sues for declaration of title and 
registration ol his name in the settlement records in 
a share of Shikmi Ghatwali kharposh grant and it is 
found that rent is payable to the Ghatvvalis and not 
directly to the Government, the suit is not cognisa- 
ble by a Civil Court. AIR (Vol 2) 1915 Cal 197 : 20 
C L J 103 : 19 C W N 549 : 27 Ind Cas 5 (DB). 

S. 25-A. 

See also, Sonthal Parganas Settlement Regulation 
1872, Ss. 11 and 25. 
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S. 25- A — A suit under S. 25- A, Sonthal Parganas 

Settlement Regulation for declaration that Record of 
Rights is wrong is governed by Art. 17 (i) and (iii), 
Sch II Court fees Act. AIR (Yol 23) 1936 Pat 171 : 
17 P L T 115 : 2 B R 366 : 15 Pat 386 : 161 Ind Cas 
706 (DB). 

S. 25-A — Scope. 

The words zemindars and “proprietors” in S. 25-A 
mean persons who claim to be zemindars or pro- 
prietors as against another zemindar or proprietor. 
The reason covers case in which the Settlement 
Officer refuses to record the name of the claimant to 
a zainindari. A I R < Vol 23) 1936 Pat 171 : 17 P L T 
115 : 2 B R 366 : 15 Pat 386 : 161 Ind Cas 706 (DB). 

S. 25-A— Declaratory suit— Maintainability. 

Though the Specific Relief Act is not in force in 
the Sonthal Parganas, S. 25-A Sonthal Parganas 
Settlement Regulation contemplates a declaratory 
suit. AIR (Vol 23) 1936 Pat 171- 17 P L T 115: 2 B R 
366 : 15 Pat 386 : 161 Ind Cas 706 «DF- »._ 

S- 25-A — Scope and applicability of — Disputes 

between rival claimants. 

Section 25. A applies tn cases where the dispute is 
between two rival claimants each claiming to be the 
proprietor of the same property. I he section obvi- 
ill have no application to disputes between a 
landlord and a tenant or to cases where one of the 
parties neither is nor asseits himself to be a zemin- 
dar even though the other party may be zemindar 
and where there is no dispute as to any proprietary 
right between them. It will, however, he unduly 
restricting the scope of the section to hold that it 
will not apply unless each party admits the other 
party to be a zemindar or proprietor. A I R (Vol 22) 
1935 Pat 306 : 14 Pat 70 : 1 B R 777 : 157 Ind Cas 
433 (DB). 

S. 25-A — Pradhan. 

The Pradhan is not a tenure holder but combines 
the attributes of head Raiyat and Ijardar. A I R (Vol 
8 ) 9121 Pat 67 : 5 Pat L J 656 : 58 Ind Cas 43 (DB). 
-S. 27. 

See also, Sonthal Parganas Settlement Regulation, 
1872, S. 6. 

S. 27 — Applicability — Person not in possession 

as transferee — Eviction of — Ultra vires. 

The jurisdiction to evict a person in possession 
from a holding under S. 27, Regulation (III of 1872), 
cannot be exercised unless there is a valid transfer 
of the right of a raiyat in his holding and the person 
in possession comes on the land as a transferee. A 
person who is not in possession of the holding as a 
transferee is not within the mischief of the section 
and is not liable to eviction whether he has been in 
possession for 12 years or not. An order of eviction 
of such a person in ultra vires. A I R (Vol 36; 1949 
Pat 40.8 : 28 Pat 319 (DB). 

S. 27 — Receiver of agricultural lands. 

A decree- holder is not entitled to have Receiver 
appointed in respect of the agricultural lands belong- 
ing to the judgment-debtor in the Sonfhal Parganas 
by way of equitable execution. AIR (Vol 16) 1929 Pat 
700 : US Ind Cas 711 : 10 P L T 846 (F B). 

S. 27— Scope. 

Section 27 prohibits not only voluntary alienations 
but also involuntary alienations of the raiyati hold- 
ings of agriculturists in the Sonthal Parganas. AIR 
(Vol 16) 1929 Pat 700 : 118 Ind Cas 721 : 10PLT 
846 (FB). 

S. 27 — Legality of Compromise. 

Compromise of a money suit in Sonthal Parganas — 
Defendant to pay the amount of claim in eight ins- 
talments of crops — In defaualt of instalments, hold- 
ing to be sold— Compromise was held legal not being 
against any law of the locality. A I R (Vol 15) 1928 
Pat 495 : 109 Ind Cas 261. 

S. 27 — Sale of landlord’s interest — Landlord’s 


interest in raiyati holding can be sold in execution 
of a decree. 

Section 27 prohibits the transfer by a raiyat of his 
right in his holding or any portion thereof by sale, 
gift, mortgage or otherwise; it does not prohibit the 
landlord from transferring his or her interest in a 
raiyati holding il the landlord by some means or 
other comes into possession of such holding. No 
doubt the possession of the landlord is the possession 
of the land as raiyati land and not as zerait or pro- 
prietor’s private land, but so long as the proprietor 
remains in possession of this raiyati land the interest 
v hich he has in such raiyati land to remain in posses- 
sion is liable to transfer and sale. AIR (Vol 13) 1926 
Pat 444 : 97 Ind Cas 210 : 7 P L T 570 : 1926 PHCC 
254 (DB). 

S. 27 — ‘Any Court’, meaning. 

“Any Coin t” in sub-s. »2) of S. 27 means a Court 
vested with jurisdiction to question the correctness of 
the decree. Powers of a Court executing a decree are 
derived from S. 47 of the C. P. Code, and that Court 
cannot refuse to attach, and sell properties directed 
by tlie decree under execution although the decree is 
in contravention of sub-s. (1) of S. 27 of the Regula- 
tion 3 of 1872. Regulation 3 of 1872 certainly pro- 
hibits any Court from recognizing a transfer as valid 
it made in contravention ol sub-s. (1) but the Court 
must be engaged in a proceeding in which it has 
jurisdiction to investigate the legality of the transfer. 
In other words the proceeding must be properly con- 
stituted and the investigation necessary. A I R (Vol 
13) 1926 Pat 202 : 93 Ind Cas 935 : 4 Pat 696 : 7 
P L T 468 (DR). 

[Overruled in AIR 1934 Pat 666 : 153 Ind Cas 183 
(FB).] 

S. 27 (2) — Prohibitive nature of. 

The words of sub-s. (2) of S. 27 are absolutely pro- 
hibitive and whether or not another Court has pro- 
nounced the decree and said that the property in 
question can be sold, the executing Court is prevented 
Irom implementing such decree and from granting 
a cerificate of sale or delivering- possession under such 
a sale. 

I lie fact that the judgment- debtor did not raise 
the question in the mortgage suit which he might 
and ought to have raised does not operate an an 
estoppel in a subsequent case, inasmuch as there can 
be no estoppel against the statute. The law prohibits 
the sale ol a raiyati holding and once it is found that 
the lands in dispute do form the raiyati holding, 
whether the judgment-debtor took the objection or 
not, the sale ol such a holding cannot take place in 
face of the clear provisions of S. 27. Consequently, 
the executing Court is competent to examine the 
nature of the property directed bv the Court to 
be sold. A I R (Vol 13) 1926 Pat 202 : 93 Ind Cas 
935, Overruled. A I R (Vol 21) 1934 Pat 666 : K> 

P L T 661 : 14 Pat 52 : 153 Ind Cas 183 (FB). 
SONTHAL PARGANAS SETTLEMENT (AMEND- 
MENT) REGULATION (3 of 1908) 

' ' ■ $» 5 • 

S. 5 — Effect of section — Effect of section is 

exclude jurisdiction of Civil Courts only during 
period of settlement — Property partly situated in 
Bhagalpur district and partly in Sonthal Parganas 

Bhagalpur Court has jurisdiction. „ ... 

The effect of S. 5 of Regulation 3 of 1908, whic 
replaced S. 5 of the Regulation of 1872, has b een 
exclude for the future after that substitution 
jurisdiction of the Civil Courts to try cases relating 
any lands in the Sonihal Parganas, only curing su 
period as that land should be under settlement, 
period being reckoned from the time when the * 
is notified as under settlement to the time when 
settlement is completed. 

Where a mortgage was made in 
some part of the mortgage lands were 


Bhagalpi 
within th 


ur and 
e local 
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limits of the jurisdiction of the Court of the Subordi- 
nate Judge of Bhagalpur, and the rest in Sonthal 
Parganas. 

• Held, that the jurisdiction of the Court of the 
Subordinate Judge to entertain the suit on the mort- 
gage was not excluded by the substituted S. 5 of the 
Regulation of 1872 and in entertaining the suit the 
Subordinate Judge was a Court having jurisdiction in 
the Sonthal Parganas within the meaning of S. 6 of 
Regulation 3 of 1872 as amended .by Regulation 5 of 
1893, and was bound in making a decree in favour of 
the mortgagees to comply with that section, which 
limited his powers. A I R (Vol 121 1925 P C 280 : 50 
M L J 1: 91 Ind Cas 1033: 24 A L J 33 : 1926 MWN 
49 : 5 Pat 135: 7 P L T 97 : 28 Rom L R 1126 : 30 
C W N 482 : 52 I A 418 : 42 C L J 592. 

SOVEREIGN 
See (1) Act of State. 

(2) Crown. 

(3) Evidence Act, S. 57. 

(4) Master and Servant. 

(5) Tort. 

SOVEREIGN POWER 

Cession of territory by one Sovereign Power to 

another — Effect on the rights of inhabitants. 

Where a Sovereign Power (in this case the House 
of Sindhia of Gwalior) cedes certain territory to ano- 
ther Sovereign Power (in this case to the British) the 
rights, which the inhabitants of that state enjoyed 
against its former rulers will not be available against 
the new Sovereign Power and could not be asserted 
in the Courts established by the power except so far 
as they had been recognized by that new Sovereign 
Power. Recognition may be by legislation or by 
agreement express or implied. This rule of law is 
peculiarly applicable to an office to which material 
benefits appertain and which is regarded as within 
the disposition of the Sovereign Power. AIR (Vol 34) 
1947 PCI: 1946 A L J 451 : 51 C W N 71 : 1946 
A W R (P C) 190 : 1946 O A (P C) 190 : 49 Bom L R 
235 : 27 Pat L T 339 : 13 B R 392 : I L R (1947) Kar 
(P C) 38 : 229 Ind Cas 502. 

SPEAR-HEADS 
See Arms Act, S. 19. 

SPECIAL APPEAL 
See (1) Civil P. C., S. 115 

(2) Judicial Committee Rules. 

(3) Privy Council. 

SPECIAL CRIMINAL COURTS ORDINANCE (2 of 
1942). 

S. 1. 

See also S. 26. 

S. 1 — If ultra vires. 

Existence of emergency — Competency of Courts 
to challenge — Ordinance providing for constitution 
of Special Courts but not setting them up itself — 
Actual setting up left to Provincial Governments— If 
constitutes delegated legislation — Power of Gov- 
ernor-General to alter law as to High Court’s 
revisional jurisdiction — Competency of Indian law- 
making authority to empower executive authority to 
choose forum of trial after arrest for an offence — 
Government of India Act, Sch. IX, Para. 72. AIR 
(Vol 32) 1945 P C 48 : 1946 A W R (P C) 44 : 1946 
O A (P C) 44. 

S. 1 — Scope and object of Act— Changes in law. 

Ordinance 2 of 1942 contemplated the alteration of 
the Criminal P. C., but it did not contemplate an 
alteration of the Evidence Act. AIR (Vol 31) 1944 
Sind 1 : I L R (1943) Kar 449 : 45 Cr L J 471 : 212 
Ind Cas 56 (FB). 

S. 1 — Ordinance, if ultra vires — Fact that its 

enforcement was made dependent on Provincial 
Government being satisfied of emergency, whether 

affects its validity. , _ r VT . 

Per Full Bench— The words used[in Items Nos. 1 
«? n d 2 of the Provincial Legislative List in Sch. VII 


of the Government of India Act, 1935 are no doubt 
words of wide import, but the generality of those 
words is restricted and controlled, not only by Item 
No. 2 of the Concurrent Legislative List, but also by 
the words ‘‘with respect to any of the matters in this 
list” that find a place in Item No. 2 of the Provicial 
List. Hence, Item No. 2 of the Provincial List con- 
fers upon the Provincial Legislature the exclusive 
right to enact laws defining jurisdiction and power 
ot all Courts only with respect to the matters speci- 
fied in the Provincial List. “Criminal Law, including 
all matters included in the I. P. C,’’ is, however, a 
matter enumerated in the Concurrent and not in the 
Provincial Legislative List. The power to make laws 
dealing with jurisdiction and power of Courts as 
regards “criminal law or matters included in the 
I. P. C.’’ are not, therefore, within tho exclusive 
competence of the Provincial Legislature. Both the 
Federal and the Provincial Legislatures have con- 
current authority to make laws defining jurisdiction 
and powers of Courts that have to administer tin: 
criminal or the penal law enacted or promelguted in 
conformity with Item No. I of the Concurrent List. 
The Special Criminal Courts Ordinance (11 of 1942) 
defining as it does the jurisdiction and power of the 
Special Criminal Courts constituted by it to try 
offences th.it are included in the 1. P. C. falls, there- 
fore within Item No. 15 of the Concurrent and not 
under Item No 2 of the Provincial List. The Ordin- 
ance, to the extent that it defines the jurisdiction and 
power of the Special Criminal Courts contemplated 
by it, is therefore, intra vires the Governor-General. 

If the Ordinance No. II ol 1942 was validly pro- 
mulgated on January 2, its validity could not he 
questioned on the ground that its enforcement was 
deferred and was made dependent on any specified 
set of facts, e g., on the Provincial Government being 
satisfied of the existence of an emergency. The 
power to promulgate an Ordinance necessarily carries 
with it the power to speedy the conditions necessary 
for its enforcement. The Ordinance is, therefore, 
intra vires the Governor- General AIR (Vol 30) 1943 
All 26 : 1942 A W R 392 «T) : 44 Cr L J 216 : 1942 
A L J 686:1 L R (L943) All 238:205 Ind Cas 113 (FB). 

S. I — Applicability of Ordinance to pending 

proceedings. 

Per Full Bench. — The Ordinance was intended to 
govern judicial proceedings initiated after the date 
that it came into force and not the judicial proceed- 
ings pending on the date of its enforcement. A I R 
(Vol 30) 1943 All 26 : 1942 A L J 686 : 1912 A W R 
392 (1) : 44 Cr L J 216 : I L R (1943) All 238 : 205 
Ind Cas 113 (FB). 

S. 1 — Applicability. 

• Per Iqbal Ahmad, C. J., Bajpai, J , contra. — The 
Ordinance applies even to offences committed before 
the Ordinance came into force. AIR (Vol 30) 1943 
All 233 : 1943 A L I 184 : 1943 A W R 106 : 44 Cr L 
J 575 : I L R (1943) All 584 : 207 Ind Cas 118 (FB). 

S. 1— Ordinance, validity of — Interpretation — 

Things to be considered — Retrospective effect. 

The Special Criminal Courts Ordinance (II of 1942) 
which was promulgated by the Governor-General 
under S. 72 in Sch. IX, Government of India Act, 
1935 (which schedule incorporates various provisions 
of the Government of India Act, 1915, which were 
to apply until Federation was introduced) is a valid 
Ordinance. In construing the Ordinance, the Courts 
have, according to the ordinary canons of construc- 
tion, to ascertain what was the intention of the 
authority promulgating the Ordinance. The Courts 
have to ascertain that intention from the language 
used giving to such language its natural meaning 
having regard to the context in which the particular 
words are found, and to the circumstances in which 
the Ordinance was passed. The Ordinance was in- 
tended to apply retrospectively. AIR (Voi 30) 1943- 
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Bom 169 : 44 Cr L J 61G : I L R (1943) Bom 331 : 45 
Bom L R 323 : 207 Ind Cas 147 (FB). 

S. 1 — Section 14, Defence of India Act, 1939, 

does not control in any way Ordinance No. II of 
1942, and the provisions of the Ordinance creating 
Special Magistrates and prohibiting recourse to ordi- 
nary Courts are not invalid. AIR (Yol 30) 1943 Cal 
224 : 47 C \V N 354 : 44 Cr L J 417:205 lnd Cas 554 
(DB). 

S. 1 — Duty of Magistrate. 

All that the Ordinance says is that the Special 
Magistrate shall try such offences. It is his duty 
wh« n lie takes up his duties ol Special Magistrate to 
make it clear to ever\ one including the accused that 
lie is doing so, and then no question can arise of the 
accused per>on net knowing what his rights are. AIR 
(Vol 30) 1943 Cal 224 : 4*7 C W N 354 : 44 Cr L J 
417 : 205 lnd Cas 554 tDB). 

S. 1 — Ordinance is intra vires. 

Per Niyogi and Digby, JJ. — The Special Criminal 
Courts Ordinance is intra vires of the powers of the 
Governor General under S. 102 and Sch. IX, S. 72, 
Government of India Act, 1935. AIR (Vol 30) 1943 
Nag 36 : I L R (1943) Nag 73 : 1943 N L J 16 : 44 
Cr L J 237 : 205 lnd Cas 161 (DB). 

S. 1 — Applicability of Ordinance to pending 

-cases. 

I ht District Magistrate is given wide powers 
under the Special Criminal Courts Ordinance cf 
directing what cases shall be tried thereunder and 
these powers cannot be limited by holding that he 
has riot the power to direct that a case which is 
awaiting trial in which no proceedings have taken 
place shall be tried under the Ordinance. Where the 
magisterial enquiry has been completed and the case 
has been committed to the Court o( Session lor trial, 
different considerations may prevail. The District 
Magistrate has not the power under the Ordinance 
to intervene and say that it should be tried, not 
under the ordinary law, but under theOrdinance. AIR 
(Vol 30) 1943 Oudh44:l942 OWN 705 : 44 Cr L J 
92 : 18 Luck 679 : 203 Ind Cas 505. 

S. 1 — Retrospective effect. 

From the wide powers which have been given to 
the District Magistrate by the Special Criminal 
Courts Ordinance, to direct what cases should be 
tried under the Ordinance, it can reasonably be said 
to apply to all offences whether committed before or 
alter ihe Ordinance came into force. AIR (Vol 30) 
1943 Oudh 44 : 1942 O W N 705 : 44 Cr L J 92 : 18 
Luck 679 : 203 lnd Cas 505. 

— — 1 — State emergency — Who can decide. 

It is for the executive authorities to consider and 
decide what offences shall be tried under the Special 
Criminal Courts Ordinance. It is not for the Special 
Judges to sit in judgment on the District Magistrates 
and make enquiry and decide whether a particular 
offence was or was not connected with the State 
emergency referred to in the Ordinance. AIR (Vol 
30) 1943 Oudh 44 : 1942 OWN 705 : 44 Cr L J 92: 
18 Luck 679 : 203 Ind Cas 505. 

S. 1 — Applicability of Ordinance to pending 

oases. 

i he District Magistrate is given very wide powers 
under the Special Criminal Courts Ordinance of 
directing what cases shall be tried thereunder, and 
there is no reason to limit these powers by holding 
that he has not the pow-er to direct that a case 
which is awaiting trial but in which no proceedings 
oilier than the production of the accused in Court or 
the summoning of witnesses have taken place, shall 
be tried under the Ordinance. Where the Magisterial 
enquiry has been completed and the case has been 
committed to the Court of Session for trial by that 
Court, the District Magistrate has no power under 
the Ordinance to intervene, take the case out of the 


hands of the Sessions Judge, and direct that it be 
tried not under the ordinary law, which has governed 
the procedure previously followed in the case, but 
under the Ordinance. On general principles it 
undesirable that a different procedure should be 
adopted at different stages, of course, procedure 
under the ordinary law initially, and a change some- 
time thereafter to the procedure prescribed by the 
Ordinance. AIR (Vol 30) 1943 Oudh 41 : 1942 OWN 
709 : 44 Cr L J 86 : 18 Luck 657 : 1942 A W R 347 : 
203 Ind Cas 510. 

S. 1— Applicability of Ordinance — Offence not 

connected with state of emergency. 

There is nothing in the Special Criminal Courts 
Ordinance to show that the Ordinance has no appli- 
cation to offences not connected with the state of 
emergency on account of which the Ordinance was 
promulgated. Very wide powers are given under the 
Ordinance to District Magistrates to direct what 
cases shall he tried under it. It is, therefore, implied 
in the Ordinance that it is for the executive authori- 
ties to consider and decide what offences shall be 
tried under it. AIR (Vol 30) 1943 Oudh 41: 1942 
O W N 709 : 44 Cr L J 86 : 1942 AWR 347 : 18 Luck 
657 : 203 Ind Cas 510. 


S. 1 — Retrospective effect. 


It is true that there is no express provision making 
the Special Criminal Courts Ordinance applicable to 
offences committed before the Ordinance came into 
force but from the wide powers which are given to 
District Magistrates to direct what cases shall be 
tried under it, it must be held to apply to all offences, 
whether committed before or after August 20, 1942, 
i.e. the date on which the Ordinance came into force 
in the United Provinces, in which the trial has not 
already commenced, that is, in which evidence had 
not been recorded under the ordinary law. AIR (Vol 
30) 1943 Oudh 41 : 1942 O W N 709 : 44 Cr L J 86 : 
1942 A W R 347 : 18 Luck 657 : 203 Ind Cas 510. 

Ss. 1, 11 (2) — When proceedings can be said to 

commence — Accused, when gets to form of trial — 
Mere taking of cognizance, if gives right. 

Per Special Bench — Proceedings commence only 
when the accused person is made a party before the 
Court. That clearly follows from the position of 
S. 204, Criminal P. C. and the heading of the chapter 
of which it forms the first section. In Police cases, 
judicial proceedings cannot necessarily be said to 
have commenced merely because a person is sent up 
and remanded to custody. His prosecution has not 
started and does not start until the Magistrate makes 
up his mind to act upon a charge sheet and take 
some overt action to implement his decision. Such 
an order may be an order to produce the accused 
from custody on a particular date to stand his trial. 
Such an order is the order corresponding to the order 
for issue of process where the accused i s , n0 *./ n 
custody, to the order under S. 204, which marks tne 
commencement of judicial proceedings. That is tne 
point at which vested right such as a right ol appea 
or right of trial by jury may accrue to a person Pro- 
ceeded against if the law, as it stands at that date, 
gives them to him. No doubt prior to that s ,? e . 
person detained in custody may have certain rig 
He may have a right to apply for bail; he may « a f 
a right to come up to the High Court for a wri 
habeas corpus under S. 491. But these right, now 
valuable they may be, are not rights appertaining 
any pending judicial proceedings against nun. 
fact that such rights as these may have accrued to a 
person cannot in itself involve also the ac . 

vested right in any particular form and , , _ 

trial, appeal, or punishment. The mere vested 
ing cognizance does not give the accused y 0 

right. AIR (Vol 30) 1943Pat 24o: 22 Pa 433 . W 
B R 193 : 45 Cr L J 177 : 209 Ind Cas 4S2 (SB). 
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— S. 1 — Ordinance, whether ultra vires. 

The Special Criminal Courts Ordinance is not ultra 
vires as all the conditions under S. 102, Government 
of India Act. 1935, have been fulfilled. 

Quaere Whether the Ordinance falls under Item 

No. 1 Lise II or Item No. 2 ot List 111, Government 
of India Act. AIR (Vol 30) 1943 Pat 245: 22 Pat 433: 
10 B R 193 : 45 Cr L J 177 : 209 Ind Cas 482 (SB). 

S. 1— Scope of Ordinance— Taking cognizance of 


offences what is. 

The Ordinance sets up new Courts and prescribes a 
new procedure for trial of cases in those Courts. It 
lays down no new procedure for dealing with cases 
in the preparatory stages up to the point when the 
case becomes ready for trial. It clearly contemplates 
that the taking of cognizance and all preliminary 
orders such as orders for inquiry shall be made by 
the Sub-Divisional Officer or the District Magistrate 
as the case may be in the ordinary way under the 
provisions of the Criminal P. C. This being so the 
fact that cognizance is, in the first instance, taken 
by the Sub Divisional Officer, and preliminary ort.ers 
are passed by him, can be no indication that trial in 
the ordinary Courts is contemplated and obviously 
the fact that such steps are taken in the Court of the 
Sub-Divisional Officer can give rise to no right to be 
tried in his Court or under ordinary procedure. 

Taking cognizance does not involve any formal 
action, or indeed action of any kind, but cccurs as 
soon as a M igistrate, as such, applies his mind to 
the suspected commission of an offence- The word 
‘‘cognizance” is used in the Code to indicate that 
point when a Magistrate or a Judge first takes judi- 
cial notice of an offence. It is a different thing from 
the initiation of proceedings; rather it is the condi- 
tion precedent to the initiation of proceedings by the 
Magistrate. Cognizance is taken of cases, not of per- 
sons, and there is nothing in theory to prevent a 
Magistrate from taking cognizance of a case even 
where the offenders are unknown. The fact that a 
Magistrate has taken cognizance does not necessarily 
mean that there will he judicial proceedings against 
any one. Therefore cognizance is something prior 
to and does not necessarily mean the commencement 
of judicial proceedings .against any one. AIR (\ ol 30) 
1943 Pat 245 : 22 Pat 433 : 10 B R 193 : 4) Cr L J 
177 : 209 Ind Cas 482 (SB). 

— S. 1— Ordinance not ultra vires. 

The Ordinance II of 1942 has the same force as 
the law passed by the Federal Legislature and it is 
quite clear from S. 100 cl. (4), Government of India 
Act that where a law is to be enacted not for a Pro- 
vince or any part thereof, but for the whole country 
the Federal Legislature (in the present case the 
Governor-Genera'.) has the power to make laws even 
though they may be with respect to matters in the 
Provincial Legislative List. Hence, the Ordinance is 
not repugnant to Ss. 89 and 100, Government of 
India Ac ® AIR (Vol 30) 1943 Pat 24 : 23 P L T 747: 
9 B R 148 : 44 Cr L J 209 : 22 Pat 160 : 204 Ind Cas 

430 (FB). 

S. 1 — Ordinance, whether imperfect or ultra 

V1 The mere fact that the Governor-General -having 
decided that the constitution of special Courts was 
necessary, left it to the discretion of the Provincial 
Governments to constitute these Courts as soon as it 
was necessary to do so, does not show that the 
Ordinance is imperfect, or that it is void because the 
Governor-General himself did not constitute the 
Snecial Courts AIR (Vol :10) 1943 Pat 24 : 23 PLT 
747* 9 B R 140 s 44 Cr L J 209 : 22 Pat 160 : 204 

Ind Cas 430 (FB). 

S. 1 — Retrospective effect. 

The Ordinance cannot be given retrospective opera- 
tion and is not applicable to those cases in which 


the criminal proceedings started before it came into 
force. Either the summoning of the accused person 
or any other step which is equivalent to it must be 
held to mark the initiation of the criminal proceed- 
ings against him and as these steps follow automati- 
cally alter a Magistrate has taken couni/, nee ol a 
particular offence, it may be safely laid down that 
there is a criminal case against the accused person 
as soon as a M igistrate has taken cognizance. A I R 
(Vol 30) 1943 Pat IS : 9 B R 154 : 44 Cr L I 273 : 24 
P L T 50 : 22 Pat 175 : 20 l Ind Cas 451 (FB). 

S. 1 (3) — Ordinance is not ultra vires — Test to 


decide whether Ordinance is ultra vires. 

Where it was contended tli.it the Special Criminal 
Courts Ordinance was invalid either because the lan- 
guage of S. I (3) showed that the Governor-General 
notwithstanding the preamble, did not consider that 
an emergency existed hut was making provision in 
case one should arise in future, or else because S. 1 
(3) amounted to what was called "delegated legis- 
lation”, by which the Governor-General, without 
legal authority, sought to pass the decision as to 
whether an emergency existed to the Provincial 
Government instead of deciding it for himself : 

Held, that the Ordinance was not invalid on any 
of the above grounds. 

As regards the first ground, emergency may well 
exist which ‘‘makes it necessary to provide for the 
setting up of Special Criminal Courts” without re- 
quiring such Courts to he actually set up forthwith 
all over India. The Governor-General may well have 
considered that, in view of the existing emergency, 
it was necessary to have a scheme lor Special Courts 
drawn up and all ready for application if the exist- 
ing emergency was further aggravated. It was per- 
fectly possible, and indeed it was quite obvious, that 
the Governor-General regarded the situation on Jan- 
uary 2, 1942, as constituting an emergency— in view 
of what was happening, it would be remarkable if 
he did not— and this justified and authorised the 
Ordinance providing in advance for Special Courts. 
It did not in the least follow that the bringing of 
Special Courts into actual existence and operation 
all over India must take place at the same time. 

The second objection was equally unfounded. It 
was undoubtedly true that the Governor-General, 
acting under para. 72 of the 9th Schedule, must him- 
self discharge the duty of legislation there cast upon 
him and cannot transfer it to other authorities. But 
the Governor-General had not delegated under S. 1 
(3) his legislative powers at all. His powers in this 
respect, in case of emergency, were as wide as the 
powers of the Indian Legislature which, in view of 
the proclamation wider S. 102, had power to make 
laws for a Province in respect of matters which 
would otherwise be reserved to the Provincial Legis- 
lature. There could be no valid objection, in point 
of legality, to the Governor-General’s Ordinance 
taking the form that the actual setting up of Special 
Court under the terms of the Ordinance should take 
place at the time and within the limits judged to be 
necessary by the Provincial Government specially 
concerned. This is not delegated legislation at all. 
It was merely an example of the not uncommon 
legislative arrangement by which the local applica- 
tion of the provision of a statute was determined by 
the judgment of a local administrative body as to its 
necessity. AIR (Vol 32) 1945 P C 48 : 1 L R (1945) 
Kar (PC) 97 Sup : (1925) F C R 161 : 1945 MWN41 
(2) : (1945) 1 M L J 76 : 49 C W N 178 : 47 Bom L R 
260 : 11 B R 417 : 1945 A L J 258 : 46 Cr L I 589 : 
26 P L T 137 : 219 Ind Cas 263 : 58 M L W 64 : 72 
I A 57 ; 1945-8 F L J 1 : 1945 Pesh L J 48. 

S. 1 (3)— Preamble— Act need not, in all its pro- 
visions be brought into force at once— Ordinance is 
not invalid on the ground that it confers powers on 
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Provincial Government which may be exercised in 
anticipated emergency. 

Looking at Special Criminal Courts Ordinance 
II of 1942, there is nothing in law or drafting 
practice which precludes the Governor- General legis- 
lating on the basis that a general emergency in his 
judgment exists, which alfects and requires an Ordi- 
nance to protect the whole of British India, and yet 
to provide in the Ordinance itself certain powers to 
which the Provincial Government may have recourse 
when the emergency approaches nearer and more 
particularly threatens a particular province. A I R 
(Vol 31) 1944 Sind I : ILR (1943) Kar 449 : 45 Cr L J 
471 : 212 Ind Cas 56 (FB). 

Ss. 1 (3), 5 — Ordinance not ultra vires — It is not 

delegated but conditional legislation. 

Per Derbyshire, C. J. and Khundkar, J. (Sen, J., 
contra) — 1 he sole judge of whether a state of emer- 
gency exists and also whether the Ordinance con- 
duces to peace and good Government is the Governor- 
General and the Governor- General alone, and where 
the Governor-General has declared that an emer- 
gency exists, no Court may go behind that. Nor is 
it competent to any Court to enquire w hether the 
Ordinance is really made lor purposes of peace and 
good Government. The mere fact that the Ordinance 
is to come into force only when she Provincial Gov- 
ernment declares it to be in force in that Province 
does not make the Ordinance a delegated legislation. 
It is only a conditional legislation. It is conditional 
legislation only to this extent that as to the whole 
of it, it will not be operative unless called into force 
in its entirety by the Provincial Government by a 
declaration. A 1 K (Vol 30) 1943 Cal 285 : 44 Cr L J 
673 : 207 Ind Cas 481 (SB). 

S. 1 (3) — “Proceeding.” 

Per Grille, C. J — The word “proceeding” in S. 1 (3) 
of the Special Criminal Courts Ordinance cannot be 
interpreted otherwise than as meaning a judicial pre- 
ceeding. It does not refer to Police proceedings. The 
meaning cannot be, as is contended, a proceeding as 
opposed to a trial but must rather be a proceeding 
subsidiary to or analogous to a trial. AIR (Vol 30) 
1943 Nag 36 : ILR (1948) Nag 73 : 1943 N L J 10 : 
44 Cr L J 237 : 205 Ind Cas 161 (DB). 

— — S. 1 (3) — Scope — Delegation of legislative autho- 
rity to Provincial Government. 

Per Niyogi and Digby, JJ. — Sub-section (3) of S. 1, 
Special Criminal Courts Ordinance does not delegate 
any legislative authority to the Provincial Govern- 
ment but only authorsies it to enforce the law on the 
fulfilment of the specified conditions. The Provincial 
Government is concerned with the Ordinance in its 
administrative capacity only. It is quite open to the 
legislative authority to make a law and prescribe the 
conditions in which it is to be administered. A I R 
(Vol 30) 1943 Nag 36: ILR (1943) Nag 73: 1943 N L J 
10 : 44 Cr L J 237 : 205 Ind Cas 161 (DB). 

S. 1 (3) — Powers of Provincial Government, 

nature of — Governor enforcing Ordinance has not 
encroached upon authority of High Court. 

Per Niyogi and Digby JJ The Provincial Govern- 

ment in enforcing the Special Criminal Courts Ordi- 
nance, is acting under S. 93, Government of India 
Act, 1935. The Ordinance would be enforceable even 
if there had been a Council of Ministers to advise 
the Governor. Section 93 has no bearing on the issue 
as the Provincial Government enforced the Ordinance 
in terms of S. 1 (3) of the Ordinance itself. The 
Ordinance is not made and promulgated by the 
Governor; nor has he encroached upon the authority 
of the High Court. The Governor-General acting in 
his Legislative capacity, promulgated the Ordinance 
which by its terms conferred upon the Provincial 
Government the power to enforce it. AIR (Vol 30) 


1943 Neg 36 : 1943 N L J 16 : ILR (1943) Nag 73 : 
44 Cr L J 237 : 205 Ind Cas 161 (DB). 

S. 3. 

Ss. 3 and 4- Special Judge is not persona desig- 
nate but he must preside at Revenue Headquarters 
of his jurisdiction — Hence complaints by Special 
Judge for Warora under Ss. 195 and 476, Criminal 
P. C., while sitting at Nagpur cannot be entertained 
by any criminal Court. 

I he Special Judge appointed under the Special 
Criminal Courts Ordinance was not only a persona 
designata but a Court : 

He could not be deemed to be a Special Judge 
appointed under S. 4 of Ordinance 2 [II] of 1942 
except when he would be presiding over the Court 
at the headquarters of the revenue district in which, 
the area of his jurisdiction would be included. Hence,, 
the complaints under Ss. 476 and 195, Criminal 
P. C., filed by Special Judge, for Warora while at 
Nagpur are neither filed by the Special Judge nor by 
the Court of the Special Judge. Consequently they 
cannot be entertained by any Criminal Court in view 
of the provisions of S. 195, Criminal P. C. A I R (Vol 
33) 1946 Nag 38 : I L R (1945) Nag 788 : 1945 -N L J 
551. 



Ss. 5, 10 and 16 are not ultra vires. 

Sections 5, 10 and 16 of the Special Criminal Courts 
Ordinance are not ultra vires on the ground that 
they empowered the executive to decide what offences 
or classes of offences and what cases or classes of 
cases should be tried by the Special Courts and not 
by the ordinary Courts under the well established 
criminal procedure, AIR (Vol 30) 1943 F C 36 and 
AIR (Vol 30) 1943 Cal 285 (SB), Reversed. AIR (Vol 
32) 1945 PC 48 : 47 Bom L R 260 : 11 B R 417 : 49 
C VV N 17S : 1945 A L J 258: 46 Cr L J 589: 219 Ind 
Cas 263. 

Ss- 5, 10, 26 — Concurrent jurisdiction might be 

conferred on both Courts of Special Judge and 
Special Magistrate to try particular olfence. 

Per Full Bench (Agarwala, J., contra).— T he words 
contained in Ss. 5 and 10 are in themselves precise 
and unambiguous. In exercise of the power conferred 
by S. 5 4 the District Magistrate could direct a Special 
Judge to try the offence of dacoity and in exercise or 
the power conferred by S. 10, he could direct Special 
Magistrates to try the offence of dacoity. Hence by 
these two sections, the Legislature contended that 
concurrent jurisdiction might be conferred on bold 
Courts to try the offence of dacoity. A I R (Vol o*/ 
1945 Pat 98 : 11 B R 249 : 46 Cr L J 399 : 20 P L i 
120 : 218 Ind Cas 122 (FB). 


S. 5 — Construction — Retrospective effect. 

, t • a ■ .1.1 1- 


J. J V>VmJM I llVllUIi IlCll U3[/CLll VC Ultvu . 

When interpreting emergency legislation designed 
:o ensure the safety of the State, the ordinary PfO" 
sumption that no interference is contemplated witn 
:he rights of the subject should not be drawn. 

Intention of Ordinance II of 1942 was not to P* - 
>erve the rights of persons charged with very striou^ 
offences at the time when the Ordinance was brougn 
into operation to be tried by Courts constituted u 
times other than those cf emergency and by a pr » 
:edure designed for times other than those ot eme - 
jency. It was intended that there should be re * 
nto the words used in S. 5 and other correspon » 
lections of the Ordinance in this emergency leg 
ion, the direction that the provisions of the » 

lance should apply not only to offences com 
Defore the Ordinance came into force, but a 
persons whose trials for such offences had n . „ 
nenced before the Ordinance came into force. 

Vol 31) 1944 Sind 1 : I L R (1943) kar 449 . 45 L' 

J 471 : 212 Ind Cas 56 (FB). 

S. 5 — ■‘Offences'’ in S. 5 -Transfer of"?* 

Ipecial Judge before the trial begins, legality 
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Offence exclusively triable by Sessions — Committal 
order passed after Ordinance was put in operation — 
Accused, if can be tried by Special Judge. 

The word “offences” in S. 5 means olfence or 
offences charged, l he direction of the Government 
may be by reference to offences, that is to say, offen- 
ces of murder, or arson, or as the case may be, or 
by reference to particular case by reference to its 
number and the names of the accused. 11 the trial 
has not commenced, under S. 5, the case can be 
placed before a Special Judge, e.g., in a case exclu- 
sively triable by the Court ol Session with jury, the 
trial can he transferred to Special Judge even though 
committal proceedings had begun be lore the Ordin- 
ance is made applicable if the trial has not begun be- 
fore the Court of Session. Because, in cases which could 
be tried by a Magistrate, the trial may begin when 
cognizance has been taken but in cases which are 
exclusively triable by a Court of Session, the trial 
does not begin unless and until an order of commit- 
ment is made. 

The liability of the accused to be tried by a Special 
Judge came into existence when the Ordinance was 
applied to the Province. The ri^ht to bail and appeal 
ceases to exist at the date when the law of procedure 
was changed in the Province and not at the date 
when the administrative Older of sending the case to 
the Special Judge was passed. Hence, the general 
principle that once the trial proceeds under the exist- 
ing law and if the law is amended during the pen- 
dency of the trial, the accused cannot be tried to his 
detriment under the new law, has no application to a 
case where the accused is committed to the Court of 
Session after the Ordinance. AIR (Vol 30) 1943 Bern 
169 : 45 Bom L R 323 : 44 Cr L J 616 : I L R (1943) 
Bom 331 : 207 lnd Cas 147 (FB). 

Ss. 5, 10, 26 — Applicability — Retrospective 

effect. 

Per Grille, C. J. and Digby, J. (Niyogi, J. dissent- 
ing) — The intention of the Special Criminal Courts 
Ordinance No II of 1942 is to provide for the trial 
by the Special Courts of offences which may have 
been committed both before and after the date of the 
Ordinance coming into effect and Ss. 5 and 10 of the 
Ordinance are drafted with that intention and the 
words used convey that intention and they are not 
susceptible ol a contrary interpretation. 

The Ordinance relates to the setting up of Special 
Criminal Courts and the mode of trial in such Courts 
only. No words more express than those used are 
necessary to bring within its purview offences com- 
mitted before its promulgation but cognizance of 
which was taken by the Special Magistrate after the 
Ordinance came into force because no question of 
vested rights of the accused in procedure e. g., right 
of appeal or revision being affected by the Ordinance 
can arise inasmuch as a person acquires a vested right 
in appeal or revision only when cognizance of the 
offence is taken by the Magistrate and not merely by 
committing the offence. As the trial commences only 
when the Magistrate takes cognizance of the offence, 
the investigation or enquiry by the Police before that 
cannot be said to be “proceeding pending” within 
> the meaning of the proviso to S. 1 (3) so as to deprive 
the Special Criminal Courts of jurisdiction to try that 
!■ offence. The date of the commission of the offence 
. and the date of the first information report and arrest 
r are alike immaterial when cognizance of the offence 
was taken by the Special Court after the Ordinance 
fi came into force though the offence was committed 
i? before its promulgation. It was, therefore, competent 

,jr to the Provincial Govt, to direct the trial by the 

Special Criminal Courts of Offences committed prior 
0 to its coming into force but cognizance of which was 
not taken of when the Ordinance came into force. 
,* AIR (Vol 30) 1943 Nag 36 : I L R (1943) Nag 73 : 


1943 N L J 16 : 44 Cr L J 237 : 205 lnd Cas 161 
(D B). 

Ss. 5, G — Offences committed after Ordinance 

was declared in force — Proceedings initiated in 
ordinary Courts and accused remanded — Subse- 
quently, offence declared to he triable by Special 
Courts — Trial of accused by Special Courts. 

There is a wide difference between the expressions 
‘coming into force” and “coming into operation.” 
The reason for the rule of construction that a statute 
shall not be held to operate retrospectively unless the 
language is compelling in that regard, is that it 
shocks the conscience lor a new law to affect the sub- 
ject adversely in respect ol something already over 
and done with. 1’hat reason does not apply in a case 
where Ordinance 11 of 1942 has been declared to be 
in force in the province but machinery for its opera- 
tion has been set up subsequently. Alter a law has 
come into existence, w hether or not the machinery 
for its operation has been set up — once that law is 
declared to be in force and the subjects ol the Pro- 
vince are put upon notice of that lact by ollicial 
publication — no one can have any just grievance it 
his acts and rights thereafter are to be determined in 
accordance with that law. Not only was the Ordi- 
nance declared to be in lorce on August 21, but on 
the 22nd, Special Courts were constituted. They were 
in existence before any steps at all were taken against 
the petitioners. It may be that they could not func- 
tion. Nevertheless, the petitioners must be deemed 
to have known that these Courts existed, and that, 
in due course orders would be passed enabling them 
to function. I hat was a natural consequence upon 
promulgation o( the Ordinance in the Province. 
Consequently, the petitioners do not get a vested 
right of trial in ordinary Courts merely because the 
proceedings were initiated in that Court. 1 rial of such 
persons by the Special Courts after the District 
Magistrate had declared the offence committed to be 
one triable bv Special Courts is not illegal. Alll 
(Vol 30) 1943 Pat 239 : 10 B R 13 : 44 Cr L J 703 : 
208 lnd Cas 15 (D B). 

S. 6. 

S. 6 — Memorandum of substance of evidence, 

what is. 

Under the provisions of S. 6 of Ordinance No. II 
of 1942, the Special Judge was not bound to record 
the evidence of any witness verbatim, but he was 
bound to record a memorandum of the substance of 
the evidence of each witness examined. The state- 
ment that other witnesses corroborated or supported 
the statement of a prosecution witness or gave the 
same story as the prosecution w itness with respect to 
certain incidents surely does not constitute a memo- 
randum of the substance of the evidence given by 
those witnesses. A I R (Vol 31) 1944 PCI: 1944 
M W N 1 : 48 C W N F C 43 : 23 Pat 159 : 45 Cr L J 
413 : 10 B R 444 : 1944 A W R l : (1944) 1 M L J 
305 :78 C L J 14:1 LR (1944) Kar (F C) 8 Sup : 
(1944) F C R 61 : 211 lnd Cas 566. 

S. 6 (1), Proviso — Adjournment, meaning of 

The word “adjournment” in S. 6 (1) proviso of the 
Special Criminal Courts Ordinance is not qualified in 
any way in the Ordinance and it covers both those 
adjournments which the Courts always have discre- 
tionary powers to grant and also those adjournments 
which the accused is entitled to receive under the 
Criminal P. C. The meaning of the proviso is that the 
accused has no right to an adjournment even in those 
cases where, under the ordinary procedure, he is enti- 
tled as of right to an adjournment e. g., an adjourn- 
ment which an accused is entitled to under the ordi- 
nary procedure prescribed for the trial of warrant- 
cases for the production of defence witnesses. AIR 
(Vol 30) 1943 Pat 359 : 45 Cr L J 283 : 10 B R 302 : 
210 lnd Cas 570. 
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S. S. 

S. 8 — Execution of sentences. 

Sentences passed by Special Criminal Ccurts esta- 
blished under Special Criminal Courts Ordinance, 
19-12, cannot be executed until confirmed by the High 
Court under the Criminal P. C. A 1 R (Yol 31) 1944 
F C 1 : l L R 11944 ) Nag 300. 

S. S — Reference under — Competence of. 

The Special Judge can make a reference under S. 8, 
Special Criminal Courts Ordinance only in cases 
specified in els- (a) and (b) of S. 8. Where the case 
was not tried by the Special judge and no appeal lay 
to him under S. 13 ot the Ordinance, a reference by 
him under S. S is incompetent. A I R (Vol 30) 1943 
All 329 : 1943 A L J 397 : 44 Cr L J 792 : 1943 
A W R 2S6 (2) : I L R (1943) All 7S6 : 203 Ind Cas 
490. 

S. 8 — Appeal to High Court. 

Ordinance 11 of 1942 expressly deprives a person 
convicted before a Special Judge of the right of 
appeal in the ordinary way. The necessary meaning 
ot the wording of S. 8 must be that the right of 
appeal is abrogated and that only in certain cases can 
convictions be re-ccnsidered at all and that too not 
by the High Court as such but by a persona designata 
by the Provincial Govt., namely, the High Court 
Judge sitting under the provisions of the Ordinance. 
A 1 R (Vol 30) 1943 Mad 464 : 56 L W 180 : (1943) 1 
M L J 267 : 1943 M W N 195 : 44 Cr L J 744 : 208 
lnd Cas 217. 

S. 8 — Enhancement of sentence on review. 

The power to enhance a sentence like the right to 
appeal, is the creation of statute. The power to review 
under Ordinance II of 1942 did not confer any right 
to enhance the sentences passed bv the Special Courts. 
A I R (Vol 30) 1943 Pat 413 : 10 B R 464 : 45 Cr L J 
577 : 212 lnd Cas 186 (D B). 

- — S. 10. 

S. 10 — Section 10 of the Special Criminal Courts 

Ordinance is not ultra vires. A I R (Vol 32) 1945 P C 
48 : 47 Bom L R 260 : 11 B R 417 : 49 C W N 178 : 
*1945 A L J 258 : 46 Cr L J 589 : 219 Ind Cas 263. 

S. 10 — Scope. 

Section 10 is no bar to a Special Magistrate trying 
any ollence punishable with death under the Penal- 
ties (Enhancement) Ordinance. AIR (Vol 31) 1944 
Pat 232 : 23 Pat 108 : 10 B R 661 : 214 lnd Cas 95 : 
45 Cr L J 725 (D B). 

S. 10 — Special order directing trial of specific 

case by Special Magistrate, ligality of — Transfer of 
case. 

The appropriate authority can vary a general order 
under S. 10 that certain offences under Defence of 
India Rules should be tried by Special Judge, in any 
specific case and direct that a particular offence be 
tried by a particular Special Magistrate. But that does 
not mean that the appropriate authority has any 
power to withdraw the case actuallv going on before 
a Special fudge. A I R (Vol 31) 1944 Pat 211 : 23 Pat 
139 : 46 Cr L J 129 : 11 B R 108 : 216 Ind Cas 142 
(D B). 

S. 10 — Offence committed before Ordinance — 

Trial commencing afterwards — Trial is not without 
jurisdiction. 

Per Full Bench, Bajpai, J. contra — As there is 
nothing in the language of the Ordinance to make it 
retrospective, it must be taken to have prospective 
and not retrospective effect. 

An offence committed before the Ordinance came 
into force can, however, be tried in accordance there- 
with, it the trial commences on or after the date on 
which the Ordinance was put into operation. A I R 
(Vol 30) 1943 All 26 : 1942 A L J 686 : 44 Cr L J 
216 : 1942 A W R 392 (1) : 1 L R (1943) All 238 : 205 
lnd Cas 113 (F B). 


S. 10 — Magistrate signing order as Special 

Magistrate under Ordinance — Presumption — Juris- 
diction depending upon special authorization — 
Authorit> should be exhibited in case. 

W here the Magistrate signed the order as a Special 
Magistrate under the Ordinance, it may be presumed 
that in signing it in that capacity, he was signing the 
order as u Magistrate who had been authorised to try 
the case. It is, however, desirable in cases where 
jurisdiction depends upon special authorisation, e. g., 
under S. 10 ot the Ordinance, that the authority 
should be exhibited in the case so as to avoid the 
possibility of the case being tried by an unauthorised 
person or that superior tribunals may not have be- 
lore them the materials necessary for determining 
whether jurisdiction has been properlv assumed or 
not. AIR (Vol 30) 1943 Pat 359 : 10 B R 302 : 45 Cr 
L J 283 : 210 Ind Cas 570. 


S. 10 — Scope — District Magistrate, if can dele- 
gate powers to Sub-Divisional Otticer. 

Section 10 of the Ordinance provides that the Pro- 
vincial Govt, may delegate its power to any servant of 
the Crown. There is no provision for a double dele- 
gation, for delegation of power by any one other than 
the Provincial Govt. Hence, a District Magistrate to 
whom the Provincial Govt, has delegated powers 
cannot further delegate such powers to Sub-Divi- 
sional Officer. A I R (Vol 30) 1943 Pat 245 : 22 Pat 
433: 10 B R 193: 45 CrLJ 177: 209 Ind Cas 482 (SB). 

S. 10— Order referring to R. 38 (5), Defence of 

India Rules — Jurisdiction of Magistrate. 

Rule 34 (6) of the Defence of India Rules does not 
constitute any offence. It merely defines various 
classes of prejudicial acts. It is R. 38 that constitutes 
the offence inter alia, the offence of doing a prejudi- 
cial act. Hence, where an order under S. 10 ot the 
Ordinance refers to R. 38 (5), Defence of India 
Rules, but not to R. 34 (6), the Special Magistrate 
cannot be said to have no jurisdiction. AIR (Vol 30; 
1943 Pat 245 : 22 Pat 433 : 10 B R 193 : 45 Cr L J 
177 : 209 Ind Cas 482 (SB). 


•S. 10 — Proper order. 


Whether an order was passed by a District Magis- 
trate purporting to be under S. 10 appointing Special 
Magistrate “for all cases” in the District : 

Held, per Fazl Ali, C. J. and Manohar Lai, J* 
Meredith, J. contra. — The order could not be constitu- 
ted to be an order under S 10. The Special Magistrate 
had no jurisdiction to try certain offences as a Special 
Magistrate because, on the dates he tried the offence 
he had not been empowered to tiy them by an oroe 
under S. 10. AIR (Vol 30) 1943 Pat 245 : 22 Pat 43d: 
10 B R 193 : 45 Cr L J 177 : 209 Ind C.is 482 (SB). 
S. 10 — Order directing Special Magistrate to de- 
cide their powers — Legality. . . 

Where an order under S. 10 makes the S P e< -* 
Magistrates themselves judges of their own jurisdi - 
tion in that it leaves them to decide in each c i e 
whether they have jurisdiction to try it or send 
Dase to the Sub- Divisional Officer for =« 

amounts to no less than a delegation to the a S ' 
trate themselves of the power ot passing the ne 
;ary order under S. 10. This the District Magi * 
has no power to do and every Special Magistrate P 
porting to assume jurisdiction and try a cas 5. J er 
this order really does so without an y. . v „ r n i 30) 
ander S. 10 by the District Magistrate. AIH • 
L943 Pat 245 : 10 B R 193 : 45 Cr L J 1-7 • ^ rai 
133 : 209 lnd Cas 482 (SB). . f 

S. 10 — Difference between coming into* 

and coming into operation — Procedure in ar e 

is only for trial of cases - Preparatory stages 

governed by Criminal P. C. difference bet- 

Per Meredith, J. — There is a wide differe ^ 

ween the coming into force of ^ he 0rd ^ jn ^ m e into 
coming into operation. After a law has come u 
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existence, whether or not the machinery for its 
operation has been set up— once that law is declared 
to be in force and the subjects of the province are put 
upon notice of that fact by otlicial publication — No 
one can have any just grievance if his acts and rights 
thereafter are to be determined in accordance with 
that law. Hence, where the Ordinance has been de- 
clared to be in force by the fact that it is not brought 
into operation by an order under S. 10, accused can- 
not be said to have acquired any vested right to he 
tried in the ordinarv Courts. AIR (Yol 30) 1943 Pat 
245 : 22 Pat 433 : 10 B R 193 : 45 Cr L J 177 : 209 
Ind Cas 4S2 (SB). 

S. 10— Scope. 

Section 10 of the Ordinance provides that the Pro- 
vincial Govt, may delegate its power to any servant 
of the Crown. There.is no provision for a double dele- 
gation, for delegation of power by any one other than 
the Provincial Govt. Hence a District Magistrate to 
whom the Provincial Govt, has delegated powers 
cannot further delegate such power to Sub-Divisional 
Officer. AIR (Vol 30) 1943 Pat 245 : 45 Cr L J 177 : 
22 Pat 433 : 10 B R 193 : 209 Ind Cas 482 (SB). 

S. 13. 

S. 13 — Appeal — Sentence in default of fine is not 

to be considered. 

Per Full Bench; Bajpai, J. contra. — The Ordinance 
draws a sharp distinction between a substantive sen- 
tence of transportation or imprisonment as distingui- 
shed from an order directing a convicted person to 
undergo imprisonment in default of payment of fine. 
In determining the right of appeal given to an accused 
person by S. 13, only the substantive sentence of im- 
prisonment can, therefore, be taken into account and 
not the sentence in default of payment of fine. AIR 
(Vol 30) 1943 All 26 : 1942 A L J 686 : 1942 A VV R 
392 (1) : 44 Cr L J *216 : I L R (1943) All 238 : 205 
Ind Cas 113 (FB). 

S. 16. 

S. 16 — Section 16 of the Special Criminal Courts 

Ordinance is not ultra vires. AIR (Vol 32) 1945 P C 
48 : 47 Bom L R 260 : 49 C VV N 178 : 11 B R 417 : 
(1945) A L J 258 : 46 Cr L J 589 : 72 I A 57 : I L R 
(1945) Kar P C 97 : 219 Ind Cas 263. 

S. 23. 

S. 23— Trial under ordinance— Ordinary rules of 

evidenoe apply unless expressly abrogated. Prosecu- 
tion case should not be supported by inadmissible 
evidence. AIR (Vol 31) 1944 Mad 388 : 57 L VV 323 : 
(1944) 1 MLJ 431 : 46 Cr L J 249 : 217 Ind Cas 
157 (DB). 

S. 23— Scope — Conviction based on confession 

of accused — Legality. 

Section 23 modifies the law as to confession em- 
bodied in S. 32, Evidence Act, and does not touch 
Ss. 24 to 30 of the Act. Hence it is not permissible to 
base a conviction solely on the confession of a co-ac- 
cused. A I R (Vol 31) 1944 Mad 302 : 57 L VV 100 : 
1944 M VV N 57: (1944) 1 M L J 91 (DB). 

S. 25- A. 

.S. 25-A— Applicability of. • 

Section 25-A of the Ordinance is evidently intend- 
ed to come into operation only after a Special Court 
created under the Ordinance is in seisin of a case. 
AIR (Vol 30) 1943 Pat 245 : 22 Pat 433 : 10 B R 193: 
45 Cr L J 177 : 209 Ind Cas 482 (SB). 

S. 26. 

S. 26 Trial and conviction of accused by Spe- 
cial Magistrate — Revision to High Court under 
S. 431, Criminal P. C. — It assumes validity of trial 
Court— Validity of Ordinance questioned — Proper 
remedy is by application under S. 491, Criminal P.C. 

A petition for revision to the High Court under 
Ss. 435 and 439. Criminal P. C. by an accused against 
his conviction Dy a Special Magistrate under the 


Special Criminal Courts Ordinance assumes that the 
Court ol the Special Magistrate was a valid interior 
Court whose decision calls, in the view ol the accus- 
ed who were convicted and sentenced by it lor revi- 
sion. But il the Special Magistrate who tried the 
case Was a valid Court duly authorised by the Ordi- 
nance then, by the very terms ol the Ordinance there 
is no appeal to the High Court. II, on the other hand, 
the Ordinance had no validity, the Special Magi'tiate 
was i:i the same position as a private person who took 
upon himself io conduct a trial ol the accused and to 
sentence them to imprisonment without any autho- 
rity at all. In this latter alternative, the remedy cf 
release- by piucess in the nature ol habeas corpus 
(S. 401 ol the Criminal P. C.) would be the appro- 
priate remedy. A 1 R (Vol 32) 1945 P C 48 : 47 Bom 
L R 2C0 : 11 HR 417 : 1945 A L J 25 H : 49 C VV N 
178 : 72 I A 57 : 1 L R 1945 Kar P C 97 : 46 Cr L J 
589 : 219 Ind Cas 263. 

S. 26. 

S. 26 is not ultra vires on ground of being 

in conflict withiS. 223, Government of India Act. 

It cannot be said, in view of S. 311 (6), Govt, of 
India Act, that the Governor-General, when making 
an Ordinance in cases of emergency under S. 72 of 
Sch. IX, Govt, of India Act, is not a “Legislature” as 
contemplated by S. 223 of that Act. Provided that 
the condition as to emergency is fulfilled, the Gov- 
ernor-General acting under para. 72 may repeal or 
alter the ordinary law as to the revisionary jurisdic- 
tion of the High Court, just as the Indian Legisla- 
ture itself might do. Hence S. 26 of the Special 
Criminal Court Ordinance, which excludes the 
revisional and appellate powers of the High Court 
in cases dealt with by the Special Courts constituted 
under the ordinance is not ineffective and ultra vires 
as being in conflict with S. 2^3 of the Govt, of India 
Act. AIR (Vol 32) 1945 P C 48: 47 Bom L R 260- 49 
CVVN 178: 1945 ALJ 258: II B R 417: 46 Cr L J 589: 
72 1 A 57: ILR (1945) Kar PC 97: 219 Ind Cas 
263. 

S. 26— Habeas Corpus writ of— Jurisdiction. 

Per Shearer J — High Court is disabled by S. 26 
from granting writ of habeas corpus to persons 
brought before Special Court. An order under S. 491, 
Criminal P. C. cannot be made in re>pect ol persons 
regularly tried and convicted by Special Court unless 
a complete absence of jurisdiction on the part of the 
Special Judge to try him has been conclusively 
shown. AIR (Vol 32) 1945 Pat 98: 11 B R 240: 46 Cr 
L J 399: 26 P L T 120: 218 Ind Cas 122 (FB). 

S. 26 — (As Amended by Ordinance X of 1913). 

Ss. 26. 27, 25-A— Transfer of case— Power of High 
Court). 

Under S. 26 of the Ordinance, no Court is entitled 
to transfer a case which is pending before a Court 
duly constituted under the Ordinance save as provi- 
ded in the Ordinance. The Ordinance gives power 
only to the District Magistrate to transfer a case 
from one Special Magistrate to another Special 
Magistrate within the district and only to the Pro- 
vincial Govt, to transfer a case outside the district. 
The High Court is not, therefore empowered to 
transfer a case from one Special Magistrate to another 
Special Magistrate. Sections 2b and 27 have to be read 
together and on doing so, it becomes clear that it 
would be inconsistent with the provisions of the 
Ordinance if the High Court were to assume power 
under S. 526, Criminal P. C. to transfer a case from 
one Special Magistrate to another Special Magistrate 
when that power has been expressly taken away 
by S. 26. AIR (Vol 31) 1944 Nag 90: 1944 NLJ 27: 
45 Cr L J 575: 212 Ind Cas 387. 

S. 26 — Habeas Corpus — Powers of High Court. 

Per Iqbal Ahmad, C. J. and Allsop, J. — Section 26 
explicitly prohibits the passing of an order under S. 491 
Criminal P. C. in cases taken cognizance of by 
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Special Magistrates or Special Judges and this pro- 
1 ibition is absolute. AIR (Yol 30) 1943 All 233: 1943 
ALJ 184: 44 Cr L J 575: 1943 AWR 106: ILR (1943) 
All 5S4: 207 Ind Cas 118 (FB). 

S. 26 — Power of High Court. 

Per Allsop J — The High Court can go into the 
question as to whether a Special Criminal Court set 
up under the Ordinance is a properly constituted 
Court or not. AIR (Vol 30) 1943 All 233: 1943 ALf 
184: 1943 AWR 106: 44 Cr L J 575: ILR (1943) All 
5S4: 207 Ind Cas 1 IS (FB). 

S. 2G — Sessions Judge, held entertained and 

decided appeal as Special Judge— High Court held 
precluded from entertaining revision. 

M a First Class Magistrate acting as a Special 
Magistrate under the Special Criminal Courts Ordi- 
nance convicted the accused under S. 436, I. P. C. 
As M had exercised the powers of a First Class Magis- 
trate for less than two years he was incompetent in 
view ot S. 9 of the Ordinance to act as a Special 
Magistrate. The accused appealed under S. 13 of 
the Ordinance against their conviction to the Ses- 
sions Judge in his capacity as a Special Judge under 
the Ordinance. The Special Judge, holding that the 
Ordinance was not applicable to the oflence com- 
mitted b> the accus-d directed that the accused be 
committed to the Court ol Session for trial after 
holding regular commitment proceedings. The Pro- 
vincial Govt, went in revision against the order. 

Held, (Per Iqbal Ahmad, C. J Allsop, Mohammad 
Ismail and Hamilton, J J.. Bajpai, J., contra.) that as 
the Special Judge entertained, heard and decided 
the appeal as the Special and not as a Sessions Judge 
and as the Special Judge was a Court validly consti- 
tuted under the Ordinance, the High Court had, 
under S. 26, no jurisdiction to revise an order passed 
by him howsoever erroneous or unjust it might be. 
AIR (Vol 30) 1943 All 233: 1943 AWR 106: 1943 
ALJ 184: 44 Cr L J 575: ILR (1943) All 584: 207 Ind 
Cas 118 (FB). 

S. 26 Rcvisional jurisdiction of High Court. 

Per Full Bench: Bajpai, J — contra — The words of 
S. 26 of the Ordinance are very wide, and completely 
bar the revisional jurisdiction of the High Court in 
cases tried and decided by Special Magistrate or 
Special Judges. AIR (Vol 30) 1943 All 26: 1942 ALJ 
686- 1942 AWR 892 (1): 44 Cr L J 216: ILR (1943) 
All 238: 205 Ind Cas 113 (FB). 


— Ss. 27, 13— Ordinance if ultra vires. 

The making of Ordinance No. II of 1942 (Special 
Criminal Courts Ordinance) was within the legisla- 
tive competence of the Governor General and is not 
ultra vires. AIR (Vol 30) 1943 Cal 224: 47 CWN 
354: 44 Cr L J 417: 205 Ind Cas 554 (DB). 

S. 26— Accused’s right of appeal or revision. 

Under the Ordinance, the accused has no right to 
appeal where his sentence was six months only and 
the revisional jurisdiction of the High Court is taken 
awav bv the provisions of S. 26 of the Ordinance. 
AIR (Vol 30) 1943 Cal 224 : 47 CWN 354: 44 Cr L J 
417: 205 Ind Cas 554 (DB). 

S. 26— Power of High Court. 

Irregularities alleged to have taken place in the 
conduct of the trial cannot be presented before the 
High Court as the High Court has by virtue of S. 26 
of the Special Criminal Courts Ordinance, no such 
jurisdiction. AIR (Vol 30) 1943 Nag 211: 1943 NLJ 
311: I L R (1943) Nag 369 : 44 Cr L J <31 : 208 Ind 
Cas 97 (DB). 

S. 26— Ordinance not ultra vires. 

7 he promulgation ol Special Criminal Courts Orcli- 
nance, No. If of 1942 is not ultra vires of the power 
of the Governor-General in view of the existence ot 
the Defence of India Act and particularly of S. 14 ot 
that Act The power to set up Special Courts is not 


controlled in any way by the Defence of India Act 
which cannot provide for its own non-repeal; nor 
is it restricted by S. 72, Sch. IX of the’Govt. of India 
Act which provides that an ordinance may be con- 
trolled or superseded by any future piece of legisla- 
tion but cannot be automatically controlled by exis- 
ting legislation. AIR (Vol 30) 1943 Nag 211: 1943 
NLJ 311: ILR (1943) Nag 309: 44 Cr L J 731: 208 
Ind Cas 97 (DB). 

S. 26 — (As amended by Ordinance XLII of 1942) 

— Executive directing trial by Special Court of 
offences committed before August 21, 1942— S. 26 
does not preclude High Court from considering 
whether executive acted intra vires of Ordinance 


or no. 

Per Grille, C. J., and Niyogi, J. (Digby, J. contra) 
— The wording of S. 26 of the Ordinance does not 
preclude the High Court from considering whether 
the executive has acted intra vires or r.o in respect of 
directing the trial of a certain class ol cases namely, 
cases relating to offences committed before August 
21, 1942. The concluding words of S. 26, limit the 
prohibition of making any order under S. 491, Cri- 
minal P. C. to matters which are proceedings in a 
duly constituted Court and cannot operate as a bar 
to the entertainment of matters affecting the juris- 
diction of the Executive to bring cases before such 
Special Court. AIR (Vol 30) 1943 Nag 36: ILR (1943) 
Nag 73 194 8 NLJ 16: 44 Cr L J 237: 205 Ind Cas 
161 (DB). 

S. 26 — Powers of Indian and Provincial Legisla- 
ture to establish Special Courts outside sphere of 
High Court’s superintendence — Ordinance not im- 
porting High Court's power under S. 205, Govern- 
ment of India Act— No incursion into Federal 
Court. 


Per Niyogi and Digby, JJ. The Indian Legislature 
las power to establish Courts of special jurisdiction 
or special purposes and place them outside the 

jurview of the High Courts’ superintendence. That 

s clear from S. 223, Govt, of India Act itself. 

The enactment which sets up Special Courts may 
jhoose to keep them independent of the High Courts. 
Sven the provincial Legislature has power to esta- 
blish such Courts functioning outside the sphere ot 
he High Court’s superintendence, as for example 
Debt Relief Courts. The ordinance in no way impairs 
:he power of the High Court under S. 205, Govt . .0 
rndia Act, and, consequently, it cannot be said tha 
t makes any incursion into the domain of tne 
7 ederal Court by closing the avenue of approach it 
he Federal Court. AIR (Vol 30) 1943 Nag 30: 

1943) Nag 73: 1943 NLJ 16: 44 Cr L J 237: 20o W 
Sas 161 (DB). 

S. 26 — Special Court having no jurisdiction 

interference by High Court. . . 

Where the Special Magistrate had no jurisdicti 
)ver the petitioners, in spite of what is contuine 
>. 26 of the Ordinance, the High Court has P° 
ind is bound ex debito justitiae to make a direc 
n the nature of a habeas corpus, althougn 
.varrant^inder which the petitioners are detain 
i warrant which has been issued by a Special > . 

rate. AIR (Vol 30) 1943 Pat 288: 10 BR W- - 
?LT 85: 44 Cr L J 777: 208 Ind Cas 322 (DB). 

S. 26— Interference by High Court. 


o. — liucucitiitt uj . irleS 

Section 26 of the Ordinance expressly P . 

gainst interference by any other Court \ * 

iroceedings of a Court constituted under _ 

ance. There is an express reference to b. w. 
linal P. C. and since only High Courts 
nder S. *491, S. 26 must have been designs 
xclude interference by all o t he r Co u r t s p a t 

he High Courts- AIR (Vol 30) 1943 Pat - • £ aS 

,33: 10 B R 193: 45 Cr L J 177: 209 Ind 

(82 (SB). 
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S. 26— Special Magistrate having no jurisdiction 

when he began tri il but having full jurisdiction at 
time ot convicting — No interference by High Court. 

Wh ere a Special Magistrate who has no jurisdic- 
tion to try when he begins the trial but has full 
jurisdiction at the time of convicting the accused, 
it might possibly be said that he acted illegally in 
part at least upon evidence which he had not recor- 
ded as Special Magistrate. That, however, is not 
enough. As long as the conviction was made with 
full jurisdiction, S. 26 of the Ordinance comes into 
operation to bar interference by the High Court 
AIR (Vol 30) 1943 Pat 245: 22 Pat 413: 10 B R 193: 
45 Cr L J 177: 209 Ind Cas 4*2 (SB). 

S. 26— Proceedings and conviction by Special 

Magistrate void — Power of High Court. 

Where the proceedings in which a Special Magis- 
trate has convicted a person, are found to be void, 
the position is that in the eye of the law, the person’s 
trial and conviction being void, he has not been 
tried and convicted. There is no conviction to set 
aside. It is merely a question ol indicating the posi- 
tion, and nothing in the provisions of S. 26 can 
prevent the High Court from indicating that position. 

It is that the.person is being detained in custody by 
the executive authorities as a convicted prisoner, 
when they have no legal authority to do so (though of 
course, his detention as an under-trial prisoner might 
be quite lawful). Therefore, the High Court can and 
should interfere to put a stop to that detention 
under the provisions of S. 49L. It is not a case ot 
revising the order of the Special Magistrate, or 
assuming any jurisdiction to interfere with his pro- 
ceedings under S. 491, a jurisdiction which S. 26 
takes away. It is interfering only with the act ot the 
executive authorities in detaining in custody as a 
ennvict a person who has not been convicted. AIR 
(Vol 30) 1943 Pat 245: 22 Pat 433: 10 B R 193: 45 
Cr L J 177: 209 Ind Cas 482 (SB). 

S. 26 — Transfer of case. 

Section 26 of the Ordinance does not affect S. 192, 
Criminal P. C.< because all that it provides is that no 
Court shall have authority to transfer any case from 
a “Court” constituted under the Ordinance. I nis 
section evidently applies only after a Court consti- 
tuted under the Ordinance is in seisin of the case. 
In other words, the jurisdiction which is contem- 
nlated in this section is the jurisdiction which is 
contemplated by S 526, Criminal P. C., and does 
not affect the power of distributing cases with which 
the Sub-Divisional Officer is invested by S. 192. 1 he 
transfer of a case by Sub-Divisional Officer who has 
t-ikeii cognizance of the case to a Soecial Magistrate 
under S 192 is proper. AIR (Vol 30) 1943 Pat 245: 
22 Pat 433: 10 B R 193: 45 Cr L J 177: 209 Ind Cas 

482 (SB). 

§ 26— Certiorari— Writ of— Proceeding under 

Ordinance II of 1942-Power of Patna High Court 
to issue writ-S. 26 of Ordinance— Effect of. 

The Patna High Court has no power at all to issue 
• any writ of certiorari. Even if it has the power, then 
S °6 of the Ordinance has certainly taken it away, 
eicept possibly in cases where the High Court could 
more suitably act under S. 491 upon the ground of 
lack of jurisdiction. The words have no jurisdiction 
of any kind” which occur in S. 26 are comprehen- 
sive enough to cover the power to issue the writ of 
certiorari if such power existed. AIR (Vol 30) 1943 
Pat 245: 22 Pat 433: 10 B R 193: 45 Cr L J 177: 209 

Ind Cas 482 (SB). 

S. 26— High Court has no power to revise con- 
victions or sentences of Special Courts. 

It is very dilficult to hold that the old Nizamat 
Court possessed any higher powers than those posses- 
sed by the present High Courts under various statu- 
tes such as the High Courts Act and the Govt, of 
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India Act and under the Letters Patent. Thus, if 
the High Court cannot interfere with the convic- 
tions in the cases before it under the pow. rs con- 
ferred upon by various statutes and Letters Patent, 
it cannot interfere by reason of some undefined 
powers which were once exercised 
Court. 

The High Court has no power to revise and inter- 
fere with the convictions and sentences passed by 
the Special Magistrates or Special Courts under the 
Ordinance. I he Huh Court cannot also pass orders 
under S. 562, Criminal P. C. AIR (Vol 30) 1943 Pat 
24: 23 PL P 747: 9 R R l 16: 44 Cr L J 209: 22 Pat 
160: 204 Ind Cas 430 (FB). 


by the Ni /.am, it 


S. 26 — Offences committed prior to Ordinance — 

Trial beginning subsequently, if ultra vires. 

Special Criminal Courts Ordinance can be made 
applicable not only to those cases where the offence is 
aliened to have been committed after the Ordinance 
came into op-ration but also to offences committed 
prior to the date when the Ordinance came into 
operation. It did affect the right of the accused to be 
tried under the normal procedure by the Courts which 
would have tried the offences in question under the 
Criminal P. C. and accordingly, the trial of the offen- 
ders by the Special Magistrates was not ultra vires. 
Until the Police investigation was completed and a 
charge-sheet was submitted against the accuse I, it 
was premature to say whether they would be placed 
on trial or whether the Police would send up a final 
report stating that the case against them had not 
been made out. The question of procedure or the 
right of appeal could have arisen only after t he sub- 
mission of a charge sheet and after the accused had 
been placed on trial. Until then, it could not he slid 
whether the accused would be tried by a Magistrate 
holding first class powers or second class powers or 
whether they were to he tried by a Magistrate em- 
powered to try summary cases or by a Court of 
Session or they would be tried at all. fbrnce, trial of 
such persons for offences prior to the Ordinance but 
after the establishment of Special Courts is not 
illegal. AIR (Vol 30) 1943 Pat 24 : 23 P L T 747 : 9 
B R 146 : 44 Cr L J 209 : 22 Pat 160 : 204 Ind Cas 
430 (FB). 


S. 26— High Court’s revisions! power. 

If the Special Criminal Courts Ordinance is found 
to be applicable to certain cases. High Courts can 
have no jurisdiction to revise the order of conviction 
and sentence. AIR (Vol 30) 1943 Pat 18 : 9 B R 154 : 
44 Cr L J 273 : 24 P L T 50 : 22 Pat 175 : 204 Ind 
Cas 451 (FB). 

S. 26— Orders by Special Magistrate — High 

Court’s power of revision under Ss. 435 and 439, 
Criminal P. C. — Ordinance not applicable — S. 491, 
Criminal P. C., can be resorted to. 

The High Court cannot revise the order of convic- 
tion or sentence passed by the Special Magistrates 
concerned under Ss. 435 and 439, Criminal P. C. 
because this power of revision can be exercised only 
as against orders passed by Magistrate exercising 
jurisdiction under the Criminal P. C. As the Special 
Magistrates derived their jurisdiction from the Ordi- 
nance they cannot be properly described as “inferior 
Criminal Courts” and the High Court cannot revise 
their order. It does not, however, necessarily follow 
from this that the High Court is entirely powerless 
in the matter. Under S. 491, Criminal P. C., the 
High Court may direct that a person illegally or im- 
properly detained in public or private custody within 
the limits of its appellate criminal jurisdiction be set 
at liberty. If the Ordinance under which the peti- 
tioners were tried was not applicable to tneir cases, 
then their trial was no trial at all in the eye of law 
and they cannot be detained in a prison, because 
they should be deemed to have beer^committed to 
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prison without a trial and because the Magistrates 
who have sentenced them to imprisonment had no 
power to send them to prison. AIR (Vol 30) 1943 Pat 
18 : 9 B R 154 : 44 Cr L J 273 : 24 P L T 50 : 22 Pat 
175 : 204 lnd Cas 451 (FB). 

S. 27. 

S 27 — Construction. 

Section 530, Criminal P. C. is in no way inconsi- 
stent with the provisions of the Ordinance and its 
operation is, therefore, preserved by S. 27 thereof, 
lienee proceedings by Special Magistrate who is not 
properly empowered to do so are void. AIR <Vol 30) 
1943 Pat 245 : 22 Pat 433 : 10 B R 193 : 45 Cr L J 
177 : 209 lnd Cas 482 (SB). 

SPECIAL CRIMINAL COURTS (REPEAL) ORDIN- 
ANCE (19 of 1943) 

Interpretation. . . , 

Per Khundkar J. — As regards the provision ior ap- 
peal and revision, so much of it as is meaningless and 
unw orkable may be disregarded. Regard may be 

paid to the section only so far as it provides for the 

exercise of revisional powers under S. 4oo* Criminal 
P. C. AIR (Vol 30) 1943 Cal 489 : 47 C W N 757 : 
45 Cr L J 37 : 78 C L J 281 : 208 lnd Cas 605 (SB). 

Ordinance not ultra vires— It lias obviated re- 

trial. , , , , . , 

Ordinance 19 of 1943 has obviated the necessity of 

a re-trial of every case the trial of which had already 
been concluded by giving legal effect to the sentences 
subject to the right of appeal and liability to revision. 
The substance of the Ordinance, that is to say, the 
execution of sentences passed by the Special Courts, 
subject to such modification as may be made on the 
merits on appeal or in review, has been expressed 
with sufficient clarity to take effect and is not ultra 
vires. AIR (Vol 30) 1943 Pat 346 : 10 B R 67: 22 Pat 
565 : 24 P L T 302 : 44 Cr L J 809 : 209 lnd Cas 55 
(DB). 

3 # 

S. 3 (1) and ( 2 )— Word ‘sentence’ is used in nar- 
rower sense as meaning ‘punishment imposed" — 
Sentence passed by Special Magistrate acting under 
Criminal Courts Ordinance (2 of 1942) — Revision- 
High Court has power under S. 3 (2) to enhance or 
reduce sentence but has no power to set aside con- 
viction or direct retrial. 

The word “sentence” used in relation to the deci- 
sion of a Criminal Court may bear the wider or 
narrower meaning according to the context, but the 
primary meaning of “sentence passed”, the expres- 
sion used in Ordinance 19 of 1943, is “punishment 
imposed.” The passing of sentence in a criminal 
trial is a distinct step which follows conviction, it is 
often postponed to a later date and may be based on 
. further evidence relevant to sentence but irrelevant 
to guilt. 

Under S. 3 *1) of Ordinance 19 of 1943 it is the 
sentence passed which is to be treated as having been 
lawfully passed under the Criminal Procedure Code, 
and nothing is said about the conviction recorded. 

There is nothing in the language of S. 3 (1) of 
Ordinance 19 of 1943 to suggest that the Governor- 
General intended to do more than to render valid 
the punishment imposed by the special Courts, leav- 
ing the validity of the convictions to rest on judicial 
decision. Sub-section (2) of S. 3 mitigates the rigour 
of sub-section ( 1 ) by providing that any sentence 
referred to in sub-s ( 1 ) shall be subject to such rights 
of appeal as would have accrued, and to such powers 
of revision as would have been exercisable under the 
Criminal P. C. if the sentence at the trial so held had 
been passed on the date of the commencement of the 
Ordinance. Sub-section (2) is a necessary corollary to 
sub-section (1). Sentences rendered valid by sub- 
section ( 1 ) by treating them as having been lawfully 
imposed under the Code are to be subject to the 
same rights in appeal and revision as they would 
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have been subject to if actually so imposed.^ But it is 
clear both from the opening reference to ‘‘any such 
sentence as is referred to in sub-section ( 1 ) ’’and from 
its plain intent that the subject-matter of sub- section 
( 2 ) is the same as that of sub section ( 1 ) and if sub- 
section ( 1 ) is confined to punishments imposed, sub- 
section ( 2 ) is similarly limited. 

Consequently a High Court has power under S. 3(2) 
of Ordinance 19 of 1943 to revise a sentence passed 
by a Special Magistrate under Ordinance 2 ol 1942, 
i. e., to enhance or to reduce it, but it has no 
power to set the conviction aside or to direct a 
retrial. [AIR (Vol 31) 1944 Sind 1 : I L R (1943) Kar 
449 : 212 I C 56 (FB). Overruled.] AIR (Vol 33) 1946 
P C 169 : (1946) 2 M L J 299: 1946 Pesh L J P C 169: 
1946 M W N 622 : 59 M L W 652 : 47 Cr L J 933 : 
73 I A 199 : I L R (1946) Kar P C 153 : 1946 A L J 
485 : 226 lnd Cas 414. 

.S. 3 (1)— Scope of. 


Section 3 of Ordinance 19 of 1943 applies to judg- 
ments of acquittal passed by Special Courts consti- 
tuted under the Special Criminal Courts Ordinance II 
of 1942 and cl. ( 1 ) of that section requires sentences 
to be treated as if the trial at which they were passed 
had been held in accordance w ith the Criminal P. C.» 
whether such trial has ended in a conviction or 
acquittal. AIR (Vol 32) 1945 Sind 33 : I L R (1944) 
Kar 430 : 46 Cr L J 422 : 218 lnd Cas 204 (DB). 

S. 3 (1)— Object. , , 

The purpose of S. 3 (1) is to indicate not merely the 
forum but also the nature and extent of the relief to 

be had. “At a trial so held” in sub-s. (2) means, as 

set out in sub-s. ( 1 ), a trial held in accordance with 
the Code and by a Court having competent jurisdic- 
tion under the Code. As sub-s. (2) gives the right ol 
appeal and the power of revision only on this hypo- 
thetical footing, the appellate or revisional authority 
cannot ignore this basic postulate and give reliei oft 
the very ground that the trial had not been held 
under the Code or before a Court exercising com- 
petent jurisdiction under the Code. AIR (Vol dl) 1944 
F C 1 : 1944 M W N 1 : 48 CWNFC 43 : 23 Pat 
159: 45 Cr L J 413: 10 B R 444 : (1944) 1 ML] 305 : 
78 C L J 14 : 1944 AWRliILR (1944) Kar (FC> 
8 Sup : (1944) F C R 61 : 1 L R (1944) Nag 300 : 211 
lnd Cas 556. 

S. 3 (1) — Scope. . , 

What the Ordinance (19 of 1943) has attempted to- 
do, does not amount to an exercise of judical power. 
AIR (Vol 31) 1944 F C 1: 1944 M W N 1: 48 C JV N 
F C 43 : 23 Pat 159 : 45 Cr L J 413 : 1°_ b t r t 44 '} ' 
1944 AWRl: (1944) 1 M L J 305 : 78 CL J 14 • 
(1944) F C R 61 : 1 L R (1944) Nag 300 : I L R (1944) 
Kar (FC) 8 Sup : 211 lnd Cas 556. 

S. 3 (1) — Scope. , 

Since S- 3 (1) requires the sentence to be treated as 

one passed by a competent Court at a proper trial no 
separate provision referring to the “conviction wa 
necessary. AIR (Vol 31) 1944 F C 1 : 23 Pat 159 . 
1944 M W N 1 : 48CWNFC43: 45 Cr L J 413 . 
10 B R 444 : (1944) 1 M L J 305 : 78 C L I 14 : 1944 
AWRl: ILR (1944) Kar (FC) 8 Sup : (1944) F C n 
61 : ILR (1944) Nag 300 : 211 lnd Cas 556. 

Section 3 (1) confers validity and full effectiveness 
on sentencs passed by Special Courts funct.cning: 
under the Special Criminal Courts Ordinance ( 
ance No. 11 of 1942) and this provision is not ultra 

vires the Governor-General. AIR (Vol 3 ) 

1 : 10 B R 444 : 1944 M W N I f 8 C -W N F C 46 ^ 
23 Pat 159 : 45 Cr L J 413 : (1944 ) 1 M L J 30| . ' 
p I t 14 . 1944 AWRl: ILR (1944) r(ar (rv--/ 
Sup . (1944) FC R 61 : ILR (1944) Nag 300 : 211 lnd 

Css 550# , a l r 

s. 3 (1) - Section 3 is not ultra vires Alii 

(Vol 31) 1944 F C 1 : 1944 M W N 1 : 23 Pat 1 
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48 C W N 43 : 45 Cr L J 413 : 10 B R 444 : (1944) 
1MLJ 305 : 78 C L J 14 : 1944 AWRlslLR 
(1944) Kar (FC) 8 Sup : 1944 FCR61:ILR (1944) 
Nag 300 : 211 lad Cas 556. 

S. 3 (1) — Retrospective effect. 

Section 3 (l) is not retrospective. AIR (Vol 31) 1944 
F C l : 1944 M W N 1 : 23 Pat 159 : 4S C W N F C 
43 : 45 Cr L J 413 : 10 B R 444 : (1944) I MLJ 305 : 
78 C L J 14 : 1944 A W R 1 : 1LR (1944) Kar (F C) 8 
Sup : 1944 F C R 61 : 1LR (1944) Nag 300 : 211 lnd 

Cas 556. . 

S. 3(1)— Trial under R. 130(3), Defence of 

India Rules— Validity. . ... 

Ordinance validates a trial held by virtue ol R. 130 
(3), Deience of India Rules. Reference to procedure 
in S. 3 (1) is only to the procedure adopted at the trial 
and not to the provisions of law whenever contained 
which lay down the particular Courts by which 
offences are to be tried. AIR (Vol 31) 1944 Pat 232 : 
23 Pat 108 : 10 B R 661 : 45 Cr L J 725 : 214 lnd Cas 
95 (DB). . _ _ 

S. 3 ( 1 )— Interpretation— Special .Judge passing 

death sentence— Whether it is incumbent on High 
Court to consider confirmation of death sentence — 
High Court if can consider questions of fact. 

The reasonable interpretation of sub-s. (I) of S. 3 
is that a sentence of death passed by a Special Judge 
shall have all the ordinary consequences under the 
law which follow according to the appropriate pro- 
visions of the Criminal P. C. One of the effects of a 
death sentence passed by a Sessions Judge is under 
the law, that it must be confirmed by the High Court 
before it can be carried out. Therefore, sub-s. (1) of 
S. 3 of the Ordinance must be interpreted in such a 
way as not only to permit the High Court but to 
make it incumbent upon it to consider the confirma- 
tion of any death sentence passed by a Special judge 
in the same way as it should consider the confirma- 
tion of a death sentence passed by a Sessions Judge 
under the Criminal P. C. In such a case, the High 
Court can consider all questions of law and fact that 
may arise. AIR (Vol 31) 1944 Sind 83: 45 Cr L J 
598 : 212 lnd Cas 352 (FB). 

S. 3 (1)— Scope. f 

Section 3 (1) refers not only to the exercise of a 
jurisdiction conferred by or under Ordinance II of 

1942 but also to a jurisdiction purported to be con- 
ferred on the Special Judge. It refers only to the 
conferring of a jurisdiction by the Provincial Govern- 
ment and the exercise of that jurisdiction by a 
Special Judge but covers a case where the jurisdiction 
exercised by the Provincial Government is doubtful 
because the application of the Ordinance in a parti; 
cular case is doubtful. AIR (Vol 31) 1944 Sind 1 . 
ILR (1943) Kar 449 : 45 Cr L J 471 : 212 lnd Cas 

56 (FB). 

S. 3 (1)— Effect of. , _ n . 

In Emperor v. Benoari Call Sarma, [AIR (V ol 3 ) 

1943 F C 36 : 208 1 C 564 : 45 Cr L J 1 (FC)] the 
Federal Court did not decide that it was ultra vires 
to set up Special Courts and give them jurisdiction 
under Ordinance II of 1942. It was the method o 
giving them jurisdiction which was ultra vires. 1 he 
practical effect of Ordinance XIX of 1943 -is. that the 
legislative authority ratifies the invalid acts ot the 
officers of the Crown. Since the legislative au- 
thority can avoid the error of method, the Legis- 
lature can ratify the invalid acts. Hence the rati - 
tion of the invalid acts of the officers of the Crown 
by Ordinance XIX of 1943 is effective and that 
Ordinance is not made invalid by decision in A I R 
(Vol 30) 1943 F C 36 : 208 lnd Cas 564 : 45 Cr L J 
1. AIR (Vol 30) 1943 Pat 446: 24 P L T 424: 10 B R 
469 : 45 Cr L J 557 : 22 Pat 614 : 212 lnd Cas 197 

(D — S. 3 (1), is ultra the Goveraor-General. 

Per Iqbal Ahmed, C. J. and Allsop, J., Bajpai J., 


contra.— Sub-section (l) of S. 3 is valid and operative 
and is intra vires the Ordinance making power ol the 
Governor-General. I he sentences passed by the 
Special Courts are, therefore, valid till set aside on 
their merits by an Appellate Court. 

Per Iqbal Ahmed, C. J. — 1 he power vested in the 
Governor* General by S. 72 of Sch. IX. Government 
of India Act 1935, to make and promulgate Ordin- 
ance is co- extensive with the power of the Indian 
Legislature to make la«s. The Ordinance (XIX of 
1943) deals with some ol the matters dealt with by 
the CriminAl P. C., e.g., it makes provision about 
appeals and revisions as also about sentences, and as 
su^h, comes within Item No. 2 of the Concurrent 
List. It is thus clear that the Ordinance deals with a 
matter falling within the field of the legislation 
entrusted to the Indian Legislature. It follows that 
the Governor-General, in the exercise of his Orclin- 
ance making power was competent to make and 
promulgate the Ordinance. By “antecedent ’ legis- 
lation the Governor-General was competent to cons- 
titute Special Courts and to invest them with juris- 
diction to try the cases which culminated in the 
sentences that were validated by sub s. (1) of S. 3. 
The Governor-General had, therefore, the authority 
to validate all acts done and the sentences imposed 
by such Courts. 

Per Allsop, J If the persona designata who pre- 

sided over the Special Courts set up by Ordinance II 
of 1942 had no power to try and punish offenders, 
their position was no better or worse than that of 
Courts Martial and there is no reason why the prin- 
ciples laid down in [(1907) A C 93 : 9o L i 8o3] 
should not apply to this case. AIR (Vol 30) 1943 A 1 
379 : 1943 A L J 511 • 45 Cr L J 491 : I L R (1944) 
All 42 : 1943 A W R 332 : 212 lnd Cas 83 (FB). 

S. 3 (1)— Effect of. 

Per Iqbal Ahmed, C. J. — An Ordinance may, in 
effect modify the operation of a statute by enacting 
something repugnant to the provisions of the latter. 
The combined effect to sub-ss. (1) and (2) of S 3 is 
to restore the right of appeal and the power of revi- 
sion given by the Code that was practically denied 
by Ordinance 11 of 1942 but the jurisdiction so vested 
in the Appellate and the Revisional Courts by sub- 
s. (2) is subject to the all important condition that 
these Courts must approach the consideration of the 
appeals or revisions on the assumption that the 
sentences passed by Special Courts were passed by 
Courts of competent jurisdiction. To this extent no 
doubt sub-s. (1) modifies the provisions of the Code, 
but this is permissible. AIR (Vol 30) 1943 All 379 : 
1943 A L J 511 : 45 Cr L J 491 : 1943 A VV R 332 : 
ILR (1944) All 42 : 212 lnd Cas 83 (FB). 

S. 3 ( 1 )— Retrospective effect. 

Sub-section (l) of S. 3 has no retrospective effect. 
It speaks from the moment that it was made and 
promulgated. When it ordains that the sentences 
^shall have effect.” and “shall continue to have 
effect,” it means that the sentences will he operative 
from June 5, 1943, the date on which Ordinance XIX 
was enacted. AIR (Vol 30) 1943 All 379 : 1943 A L J 
511 : 45 Cr L J 491 : 1943 A W R 332 : I L R (1944) 
All 42 : 212 lnd Cas 83 (FB). 

S. 3 (1)— Object of. 

per Khundkar J.— One plain and obvious purpose 
of Ordinance XIX of 1943 is to remedy the hardship 
and the anomaly which would ensue if punishments 
which have already been dealt out are to be con- 
tinued but are to be exempt from judicial examina- 
tion. This is how sub-s. (2) of S. 3 came to be enac- 
ted, and it is not inconsistent with the view that the 
Legislature had owed to theauthosity of the Federal 
Court in the matter of the jurisdiction of the Special 
Courts. AIR (Vol 30) 1943 Cal 489 : 47 C W N 757 : 
45 Cr L J 37 : 78 C L J 281 : 208 lnd Cas 605 (SB). 
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S. 3(1) -Validity. 

The Special Courts set up by Ordinance II of 1942 
were no Courts at all, as they had not been validly 
constituted. Hence the Governor General had power 
to pass an Act validating sentences imposed by Courts 
which had no leg »l exislei.ee. Sub-section (1) ol S. 3 
of the Special Criminal Courts (Repeal (Ordinance 
XIX ol 1943) is not invalid and the section means 
what it savs. AIR (Vol 30) 1043 Mad 602 : 56 L W 
454 : 1943 M W N 504 : (1943) 2 M L J 247 : 45 Cr 
L J 59 : 1 L R v 194 3) Mad 737 : 209 lnd Gas 61 (FB). 

. S. 3 (1), (2) — Interpretation and effect. 

The words “as if the trial at which it was passed 
had been held in accordance w ith the Criminal P.C.” 
in S. 3 il), Special Criminal Courts • Repeal) Ordinance 
mean unequivocally that it is to be deemed that the 
provisions of the Code were complied with even 
though in fact they were not and the sentences are 
to be treated as if they had been passed at a notional 
trial in which the rules ol the Criminal P. C. had 
been complied with. It is not open to the appellant 
or petitioner to say on appeal or in revision under 
S. 3 '2) that the trial was not in fact held in accor- 
dance with the provisions of the Criminal P. C. No 
doubt the Court may exercise its inherent jurisdic- 
tion to set aside a sentence if the prisoner is not 
shown to have had a fair trial, but technical objec- 
tions that this nr that section of the Code have not 
been complnd with cannot be entertained. It is, 
therefore, not correct to say that an Appellate or 
Revisional Court acting under S. 3 (2) is bound to 
set aside the sentence and direct the release of the 
accus' d or order a re-trial, in every case tried by the 
Special Court, except, possibly, where it is shown 
that in spite of the provisions in the Ordinance of 
1942 relating to the procedure of the Special Courts, 
the procedure prescribed by the Code for the trial of 
offences under the Code has been strictly followed. 
Retrial would be a question for the Courts sitting in 
appeal or revision after consideration of the merits 
of each case. AIR (Vol 30) 1943 Pat 446: 22 Pat 614: 
24 P L T 424 : 10 B R 469 : 45 Cr L J 557 : 212 lnd 
Cas 197 (DB). 

S. 3 (2) — Right of appeal not illusory. 

The right of appeal conferred by sub-s. (2) of S. 3 
cannot be said to be illusory although no doubt, when 
an actual appeal is allowed to be brought against a 
purely notional trial, some anomalies may arise with 
which the Courts which hear the appeals will have 
to deal. A 1 R (Vol 31) 1944 Bom 121 : 46 Bom L R 
54 : 45 Cr L J 567 : 1 L R (1944) Bom 142 : 212 lnd 
Cas 436 (FB). 

. S. 3 (2) and (1) — Right of appeal. 

Under S. 72, Sch. IX, Govt, of India Act, an 
Ordinance passed by the Governor-General in the 
circumstances covered by the Schedule has the like 
force of law' as an Act passed by the Indian Legis- 
lature. The provisions of S. 3 (1) of the Ordinance 
XIX of 1943 validating sentences illegally passed fall 
within items Nos. 1 and 2 of the Concurrent List 3, 
Sch. VII, Govt, of India Act, as coming within the 
general headings “Criminal Law” and “Criminal 
Procedure” and also within item No. 1 of the Pro- 
vincial List 2 as covered by “the administration of 
justice” and, therefore, are within the competence of 
the Indian Legislature. It was, therelr re, within the 
competence ol the Governor General to enact S. 3 (1). 
Section 3 (1) of the Ordinance accepts the decision 
of the Federal Court in AIR (Vol 30) 1943 F C 36 : 
208 lnd Cas 564 : 45 Cr L J 1 that the convictions 
by the Special Courts under Ordinance 11 of 1942 
were invalid and validates only the illegal sentences 
and not the illeeal convictions and therefore, S. 3 (l) 
of Ordinance XIX of 1943 cannot be held to be 
invalid on the ground that it runs counter to the 
decision of the Federal Court as to the validity of the 


convictions under Ordinance II of 1942. Hence, S. 3 
(1) ol Ordinance XIX ol 1943 is valid. A 1 R (Vol 31) 
1944 Bom 121 : 46 Born L R 54 : 45 Cr L J 567 : 
1 L R (b 44) Bom 142 : 212 lnd Cas 436 (F B). 

S. 3 (2) — Appeal — Interference with sentence. 

In an appeal under S. 3, interference with sentence 
is permissible only if the Special Judge has gravely 
erred in the e xercise of his discretion or has obviously 
failed to appreciate the nature and gravity of the 
crime committed. Interference is not justified merely 
because *the Special Judge’s view of what is the 
correct sentence is different from that of the High 
Court. AIR (Vol 31) 1944 Mad 3( 2: 1944 M W N 57 : 
(1944) l M L J 91 : 57 L W.100 (DB). 

S. 3 (2) — Scope. 

Section 3 (2) provides, not only for an appeal 
against sentences but also for an appeal against con- 
victions, and, therefore, in dealing with an appeal 
under S. 3 (2), the High Court can set aside the con- 
victions. A 1 R (Vol 31) 1944 Sind 83 : 45 Cr L J 
598 : 212 lnd Cas 352 (FB). 

S. 3 (2) — Right of Appeal. 

Where, at the time the case came before the 
Special Judge under Ord inace 11 of 1942, it was pen- 
ding beiore the Magistrate who had started enquiry 
lor committing the accused to the Court of Session, 
it was held that although if t lie trial of case had 
been held by the Sessions Judge, it w ould have been 
a trial by jury, nevertheless as there has been in fact 
no trial by jury an appeal will lie under S. 3 (2) of 
Ordinance XIX of 1943 read with Ss. 2C8 and 418, 
Criminal P. C. against the sentences and convictions 
by the Special Judge of these appellants on question 
of law’ as well as fact. But the convictions could not 
be set aside because the Special Judge had tried 
W’hat was ordinarily a Sessions case as a warrant 
case. A l R (Vol 31) 1944 Sind 1 : 1 L R (1943) Kar 
449 : 45 Cr L J 471 : 212 lnd Cas 56 (FB). 

S. 3 (2) — Construction — Significance of words 

“at date of commencement of this Ordinance”. 

The significance of the inclusion of the words “on 
the date of the commencement of this Ordinance” in 
sub-s. (2) of S. 3 and their omission in sub-s. (1) is to 
prevent any possible prejudice to convicted nersons 
arising out of anything that has been done under the 
repealed Ordinance by way of appeal or revision or 
by lapse of time which might otherwise bar the right 
of appeal, il the right of appeal were not conferred 
as against a sentence passed on the date of the com- 
mencement of this Oidmance. The right of appeal 
or review under the repealed Ordinance would have 
been taken away on the repeal of that Ordinance. 
Rights of appeal under the Criminal P. C. are con- 
ferred by this new Ordinance XIX which takes its 
place. But for the purpose of confirmation and con- 
tinuance of a conviction and sentence under the 
sub-s. (1), the material date is the date when the 
sentence is passed, and the conviction recorded, the 
date the judgment bears and not the date of the com- 
mencement of the Ordinance. This is the date from 
which the sentence w'ould run if the Appellate Court 
confirmed the conviction and sentence. AIR (Vol 31) 
1944 Sind 1 : 1 L R (1943) Kar 449 : 45 Cr L J 4il : 
212 lnd Cas 56 (FB). 

Ss. 3 (2), 4 — Conviction and sentence passed 

under Ordinance II of 1942 — Powers of Hig 
Court. 

It cannot be contended that Ordinance XIX of 
1943 gives power only to the persons convicted unde 
Ordinance II of 1942 to bring their cases before tne 
Court. The High Court has its ordinary powers of 
revision and under the inherent jurisdiction ot t 
Court conferred to it in S. 561-A, Criminal P. C, 
has powers “to make such orders as may be neces- 
sary to give effect to any order under this Code, or to 
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prevent abuse of the process of any Court or other- 
wise to secure the eutls of justice" and hei-ce it has 
got power to order re-trial of the accused. This is 
also clear from Ss. 3 (2) and 4 of the Ordinance XIX 
of 1943. A I R vVol 30) 1943 Cal 594 : 45 Cr L J 224: 
210 lnd Cas 337 (SB). 


the Special Courts, convictions and pass such new 
sentences as, in effect, give to the convicted persons 
credit !• r the sentences served or suffered under the 
■» p ecial Courts’ convictions. A l It (Vol 30) 1943 Cal 
489 : 47 C W N 757 : 45 Cr L J 37 : 78 C L J 2SL : 
208 lnd Cas 605 (SB). 


— — S. 3 (2) — Sentence, explanation of. 

Per Khundkar, J., Sen, J., dissenting. — The word 
“sentence" in S. 3, is ill-judged and out of place. 
What the Legislature apparently intended to give 
life to and to continue was really the penalty or 
punishment be it tine or imprisonment, which is now 
in process of being endured by persons who have 
been visited with such penalty or punishment under 
Ordinance (11 ot 1942). 

Per Sen, J A sentence is but a punishment inflict- 

ed by a Court. Even if the word punishment is sub- 
stituted lor the word ‘sentence’ iu S. 3 (1), its .effect 
would be that the punishment is given effect to as if 
it were the punishment inflicted by a validly con- 
stituted Couit. This means that the punishment is 
being converted into a valid sentence ol a valid 
Court. A l R (Vol 30) 1943 Cal 489 : 78 C L J 281 : 
47 C W N 757 : 45 Cr L J 37 : 208 lnd Cas 605 (SB). 

S. 3 (2) — Scope — Validation of — Conviction — 

Indemnity for acts done — Sentence should not be 
considered on merits in appeal. 

Per Derbyshire, C. J , and Khundkar, J.; Sen, J. 
Contra — The Special Criminal Courts (Repeal) Ordi- 
nance XIX of 1943 does not validate the procet dings 
of the Special Court. It puts an end to the Courts 
'and gives an indemnity for acts done therein and 
thereunder. It merely says that a sentence passed by 
a Special Judge shall have effect and shall continue 
to have effect. From this it does not follow that the 
antecedent conviction on which the sentence was 
based is also valid. Whether the conviction is valid 
is a matter of implication or inference from the 
words of S. 3 (l). The Federal Court and the Calcutta 
High Court have held that the convictions are void 
so that in British India outside Bengal and parts of 
Assam as from Jliue 4, 1943, (date of the Federal 
Court judgment) persons convicted under the Special 
Criminal Courts Ordinance were entitled to have 
their convictions quashed, whilst in Bei gal the same 
position prevailed as from April 21, 1943, (date of 
the Calcutta High Court judgment). To take away 
retrospectively these rights from those convicted 
persons would require legislation in the clearest pos- 
sible terms — implication or inference is not enough. 
The amending Ordinance cannot be said to 
have intended that many persons convicted by the 
Special Courts before June 5, 1943, should have 
illusory rights of appeal and revision, whereas those 
being tried on |une 5, 1943, should be given tneir 
full and legal rights under the Criminal P. C. 1 he 
meaning and purpose of S. 3 were that sentences 
already passed should continue to have effect as it 
they had been passed by a valid Court, until under 
right therein given to those convicted by the Special 
Courts, those sentences could be reviewed or dealt 
with in appeal under the provisions of the Code ot 
Criminal P. C., when they should be dealt with acc- 
ording to law. It is the duty of the proper Court 
which has appellate or revisional juris fiction in the 
areas in which these sentences were passed to have 
those convictions brought up before it and quashed 
and further to direct that the persons concerned 
be dealt with according to law in the ordinary 
Courts according to the ordinary process of law with 
this exception that where the sentence passed by the 
Special Courts has been substantially served, the 
Court should direct that no further proceedings be 
taken. Where subsequent trials under the Code are 
held and result in convictions, it would be the duty 
of the Judges passing sentence to have regard to the 
sentences passed and already served or suffered under 


S. 3 (2)— Interpretation. 

Per Khundkar, J. — The interpretation of S. 3 
calls for the application ol two well-known rules of 
construction. 1 he tirst is that a statute must be con- 
strued so that the intentions of the Legislature may 
not be treated as entirely vain. Courts will presume 
that legislation was intended to be intra vires, and 
will not hold it to be ultra vires unless the invalidity 
is clear beyond doubt. The Court will lean against a 
construction which is opposed to the intention of the 
Legislature as it appears from the statute, and if the 
words are sufficiently flexible, will adopt some other 
construction by which the intention will be better 
effectuated. The second is that it is the most natural 
and genuine exposition of a statute to construe one 
part of a statute by another part of the same statute, 
tor that best expresseth the meaning of the makers 

and this exposition is ex visceribus actus. AIR 

(Vol 30) 1943 Cal 489 : 47 CWN 757 : 45 Cr L J 37 : 
78 C L J 281 : 208 lnd Cas 605 (SB). 

S. 3 (2) — Powers of Court of appeal. 

1 he Appellate Court, acting under S. 3 (2), is en- 
titled to examine the totality of proceedings before 
Special Judge and to pronounce such judgment as to 
the sentences imposed by the Special Judge as after 
the examination oi those procedii g* it thinks just. It 
is, there, the duty of the Court to consider not only 
points of law but the sufficiency of the evidence to 
justify the sentences imposed. A l R (Vol 30# 1943 
Pat 446 : 22 Pat 714 : 24 P L T 424 : 10 B R 469 : 4o 
Cr L J 557 : 212 lnd Cas 197 (DB). 


S. 3 (3)— Scope. 


Although Ordinance II of 1942 did not contain any 
provision for confirmation of a sentence of death 
passed by a Special Judge, Ordinance XIX ot 
1943 can be invoked for that purpose. A 1 R l ' ol 30) 
1943 Pat 413 : 10 B R 464 : 45 Cr L J 5<7 : 212 lnd 
Cas 186 (DB). 

S. 3 (3) — Review Jud ice — Alteration of sen- 
tence by— Effect — Review Judge going beyond his 
power — Effect. 

No doubt when any sentence passed by any of the 
Special Courts has been altered in the course ot 
review the sentence as altered by the Review Judge 
in the proper exercise of his power is to be regarded 
as the sentence* passed by the original C ourt. Ine 
sentence must be altered by the Review Judge in the 
proper exercise of his power. Where the Review 
Judge has gone beyond nis power, sub-s. (.3) cannot 
be applied so as to give to the sentences passed by 
him the same effect as the sentence of the original 

Court. A I R (Vol 30) 1943 Pat 413 : 10 B R 464 : 45 
Cr. L J 577 : 212 lnd Cas 186 (DB). 

S 4 - 

S. 4 — Pending proceedings, what are. 

Where a person has been acquitted at a trial held 
by a Special Court in which some other accused have 
been convicted, the case so far as the former is con- 
cerned cannot be treated as a pending case within 
the meaning of S. 4, Ordinance 19 of 1J43 if the pro- 
ceedings of convicted persons had been submitted 
for review under S. 8 of Ordinance II ol 1942 and the 
review had not concluded before the promulgation ot 
Ordinance 19 of 1943. The person acquitted can 
plead the bar of S. 403, Criminal P. C. so long as the 
acquittal remains in force. AIR (Vol 32) 1945 Sind 
33 : I L R (1944) Kar 430 : 46 Cr L J 422 : 218 lnd 

Cas 204 (DB). 
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other issues should be permitted to go back on it in 
the absence ot the other side and base his case on 
matters which he has agreed not t«> touch. Even in 
an ordinary civil case resting on a plaint, no relief 
can be given on averment essential to the claim 
which are not included in the plaint unless an amend- 
ment is allowed, and no amendment will be allowed 
without Iresh notices to t he other side. Parties are 
entitled to assume that matters will be litigated-on 
the strength ol the averments contained in the peti- 
tion or plaint and that fresh statements of fact 
material to the issue will not be introduced without 
affording the other side an opportunity of meeting, 
and it need be contesting the new facts. A 1 R (Vol 
33) HM6 Nag CO : 1 L R (1946) Nag 1 : 1946 N L J 81 
(FB). 

S. 17 — Revision under — Discretion of Court- 

Right to make full investigation. 

No one can demand a divorce as of right nor yet a 
declaration of nullity. Marriage is an institution 
with which the state is vitally concerned, and any 
breaking up of the marriage tie cannot he lelt to the 
choice of the individual. The Court always has a 
discretion in such matters and can of its own motion 
make as lull and complete an investigation as it can. 
A IB (Vol 33) 1946 Nag 60 : I L R (1946) Nag 1 : 1946 
N L J 81 (FIB. 

S. 17 — Petition under — Principles of English 

Law — It applicable. 

The Indian Divorce Act, and so far as may he, 
the principles of the English Law, are to be applied 
in petitions for dissolution or nullity under the 
Special Marriage Act. A I R (Vol 33) 1946 Nag 60 : 
ILR (1946) Nag 1 : 1946 N L J 81 (FB). 

S. 17 — Bride below 21 years. 

Bride beh \v 21 — No consent of her father— Mar- 
riage should he dissolved. A IB (Vol 16) 1929 Cal 631: 
119 Ind Cas 369 : 56 Cal 628 (SB). 

-S. 17 — The omission in the application prescrib- 
ed in the Sch. 2. as to statement of actual age of the 
parties and whether or not, each party is of the age 
of 21, is pointed out and brought to notice, and 
necessary amendments suggested. AIR (Vol 16) 1929 
Cal 631 : 119 Ind Cas 369 : 56 Cal 628 (SB). 

S. 22. 

S. 22— “Severance from such family” — Meaning 

and effect of the words. 

Severance referred to in S. 22 of the Special Mar- 
riage Act has reference to the undivided nature of 
the family and the section simply means that a per- 
son w ho marries under the Special Marriage Act will 
be deemed to have Separated from the joint Hindu 
family and will no longer he a member of an un- 
divided family. It has no reference to succession. 
1950 A VV R 580 : 1950 A L J 464. 

S. 24. 

S. 24 — Retrospective effect. 

Section 24 which was inserted in the Act of 1872 
the Amending of 1923 has no retrospective effect 
and does not apply to persons who solemnised their 
marriage under the Special Marriage Act before its 
amendment in 1923. A I R (Vol 22) 1935 Mad 653 : 
1915 M VV N 579 : 69 M L J 81 : 42 L W 228 : 58 M 
1004 : 158 Ind Cas 77 (DB). 

SPECIAL MAKRIAGE (AMENDMENT) ACT (30 of 
19 >3) 

. Retrospe tive effect. 

Special Marriage Amendment Act, 1923, has no 
retrospective effect and S. 24 added by it to Special 
Marriage Act, 1872, does not apply to persons who 
solemnised their marriage under the Special Marriage 
Act before t^e amendment in 192^. AIR (Vol 22) 
1935 Mad 653 : 1935 M W N 579 : 69 M L J 81 : 42 
L W 228 : 58 M 1004 : 158 Ind Cas 77 (DB). 


S. 24. 

— S. 24— ‘Who marries’, meaning of. 

The words “who marries” in S. 24 are synonymous 
with “who shall marry hereafter” which means from 
the date of the enactment which brought that 
section into being and cannot mean “who has mar- 
ried under the Act hereby amended. AIR (Vol 21) 
1934 Pat 427 : 15 PLT 380 : 1 B R 202 : 153 Ind 
Cas 520 (DB). 

S. 24 — Retrospective effect — Interpretation of 

statutes — Enactments of substantive law — When 
have retrospective effect. 

It is a fundamental principle that enactments of 
substantive law cannot be considered as retrospec- 
tive unless the contrary intention is clearly to be 
found in the Act itself, although matters of adjective 
law or procedure may properly be deemed retrospec- 
tive even if the intention to make them retrospective 
be not expressly found in the legislation itself. 
Sections 22 to 26 added by the Special Marriage 
(Amendment) Act, 1923, do not have retrospective 
effect and do not, therefore, affect the rights of the 
offsprings of a marriage contracted in 1910 under the 
Act of 1872. AIR (Vol 21) 1934 Pat 427 : 15 P L T 
380 : l B R 202 : 153 Ind Cas 520 (DB). 

SPECIAL POWERS ORDINANCE (10 of 1932) 


S. 17. 

S. 17 — Ordinance in force on date when prosecu- 
tion is begun but not in force on date of conviction 
— Conviction, legality of. 

The provisions ot S. 6, General Clauses Act, are 
not applicable to a temporary statute, which expires 
automatically on a given date, but applies only to 
statutes which are “repealed by another enactment* 
and, therefore, proceedings which are pending under 
an Ordinance on the date of its expiry could not be 
continued in the absence of a clear statutory provi- 
sion to this effect. Consequently, where a prosecution 
is begun when the Ordinance is in force but it is not 
in lorce on date of conviction, conviction is iue8^» 
and ultra vires. A I B (Vol 22) 1935 Lah 188 : 15 L 
782 : 37 P 1. R 19 : 36 Cr L ] 735 : 155 Ind Cas 447. 

S. 17-Read with S. 21, United Provinces'Emer- 

gency Powers Ordinance (II of 1932) Criminal Law 
Amendment Act (XIV of 19U8), S. 17 (2) - Charges 
under — Stay of proceedings before leading evidence 
— Expiry of Ordinances by lapse of time — Whether 
trial can be continued - General Clauses Act (X or 
1897 as amended), Ss. 6, 90, whether applicable. 

The charges against the accused were, (l) that he 
disobeyed an order of the District Magistrate by 
writing a letter and hence, was guilty of an °“ e H, C i e 
under S. 17 of Ordinance X ol 1932 read with S. 21* 
Ordinance II of 1932, and S. 80 (2), Ordinance X or 
1932; and (2) that he assisted in the management or 
an unlawful association and encouraged disobedience 
of orders ol lawful authority by writing the letter 
and thereby committed an offence under S- 1*» 
sub-s. 2, Criminal Law Amendment Act. The accus- 
ed was called upon to enter upon his defence but he 
went up in revision to the Sessions Judge who declin- 
ed to interfere. He then app'ied in revision to the 
High Court and the proceedings were stayed. By thi 
time, both the Ordinances had expired: 

Held, that by virtue of S. 6, General Clauses Act, 
the trial could not be continued under the nrs 
charge. Although Act XXIII of 1932 has, to some 
extent, taken the place ol the expired Ordinances, tn 
Legislature never meant that trials for offences c 
mitted under provisions of law other than those m - 
Honed in S. 20 of Ac. XXIII lo [1932 should be con 
tinned. AIR Vol 20) 193 3 All 609 : 34 Cr L J 1030 
1933 A L J 875 : 55 A 961 : 145 Ind Cas 680 (bti). 

Hi! (2) — Trial by Special Judge — Question, 
whether offence was committed in furtherance of 
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movement prejudicial to public safety — Duty of 
Judge to refer to Government— High Court’s power 
to refer — Ordinance, validity of — Criminal trial — 
Appellate Court, powers of. 

Ordinance X of 1932 is not invalid and ineffective 
on the ground that it contravenes the provisions of 
the Govt, of India Act which vests original criminal 
jurisdiction in the Calcutta High Court within the 
limits of the town of Calcutta. 

It is within the powers of the Indian Legislature 
to alter and amend the Letters Patent and conse- 
quently, within the ordinance making power of the 
Governor General under the Govt, of India Act. 

Where the question whether the offence with 
which the accused is.charged ‘was committed in fur- 
therance of a movement prejudicial to the public 
safety or peace’ is raised before the Court of a Special 
Judge under Ordinance X of 1932, he is bound to re- 
fer the question to the Local Govt, under S. 48 (2) of 
the Ordinance. He cannot refuse to refer merely on 
the ground that this course would be futile in view 
of the declaration contained in the order directing 
the form of the trial. 

If the Special Judge refuses to refer, the High 
Court in revision cannot make the relerence. 1 he 
proposition that the Court of Appeal has all the 
powers of the original trial Court is not in all its uni. 
versahty true in the Criminal Law. AIR (Vol 20) 
1933 Cal 364 : 34 Cr L J 320 : 37 C W N 481 : 60 C 
814 : 142 lad Cas 310 (DB). 

S 77. 

S. 77- Validity. 

Section 77 is not invalid though it reproduces S. 03 
of Ordinance 11 of 1932. AIR (Vol 20; 1933 Cal 2<8 . 
34 Cr L J 310 : 142 lud Cas 225 (SB). 

S. 80. „ _ 

S. 80— Notification under Ordinance II of 1932 

vesting Magistrate with powers of Special Magistrate 
Whether operates as notification under Ordin- 
ance X. 

A notiGcation under Ordinance II of 1932 invest- 
ing a Magistrate with the powers of a Special Magis- 
trate operates by virtue of S. 80, Ordinance X of 
1932, as a notiGcation under the corresponding pro- 
vision of Ordinance X of 1932 and by the later Ordi- 
nance, the powers vested under the older Ordinance 
are given to the Officer in question. AIR (Vol 20) 
1933 Cal 679 : 37 C W N 509 : 35 Cr L J 480 : 147 
lnd Cas 827 (DB). 

S. 80 — Construction. 

The expression ‘anything done in pursuance of any 
provision in S. 80 covers and was intended to cover 
the case of penalties inflicted under Ordinance II and 
the other expiring Ordinance referred to in Ordinance 

X. AIR (Vol 20) 1933 Cal 280 : 37 C W N 363 . 34 
Cr L J 291 (2) : 60 C 742 : 142 lnd Cas 204 (DB). 

SPECIAL TRIBUNAL 

See (l) Civil P. C. S. 9. 

(2) Special Criminal Courts Ordinance. 

SPECIFIC MOVEABLE 
See Limitation Act, Art. 49. 

SPECIFIC PERFORMANCE. 

See also (1) Contract Act S. 55. 

(2) Specific Relief Act, Ss. 12-30. 

1. Essentials. 

1A. Extension of time. 

See N. 7 and 8. 

2. Laches. 

3. Lease. 

4. Minor. 

5. Mortgage. 

6. Principles. 

7. Reliefs. 

8. Sale. 

9. Suit lor. 

10. Title. 


11. When refused. 

See also N. 2. 

12. Miscellaneous. 

1. Essentials. 

. Bankruptcy — Assignee— Adoption of contract. 

'I he law does not require that ti.e trustee in bank- 
ruptcy should give express notice within a reasona- 
ble time after the date of the bankruptcy ol Hie 
adoption ol the contract, 'file law only requires the 
trustee in bankruptcy to perform the bankrupt’s part 
of it as anil when he should have done it himself. 

A 1 R (Vol 17) 1930 Cal 113 : 50 C L J 208 : 57 Cal 
170 : 123 lnd Cas 250 (DB). 

* Condition piecedent — Fulfilment of. 

Where an agreement to grant a prospecting license 
and lease to the plaintdl was entered into by the 
Manager of an infant’s estate under the Com t of 
Wards, hut it was found that it was not the inten- 
tion of the parties that this agreement \\ as to he 
considered a concluded contract until the draft 
license and lease had been submitted to and sanc- 
tioned by the Board of Revenue. 

Held, that the plaintiff could not sue for a decree 
for specific performance of the contract. AIR (Vol 12) 
1925 Pat 259 : 3 Pat 968 : 84 lnd Cas 178 (DB). 

Mutuality. 

A contract to be specifically enforced by the Court 
must as a general rule, he mutual, that is to say, 
such that it might, at the time it was entered into, 
have been enforced by either of the parties against 
the other of them. AIR (Vol 11) 1924 Pat 81:4 PLT 
553 : 2 Pat L R Civ 181 : 78 lud Cus 483 (DB). 

Tender of price. 

Plaintiff sold to defendants land on the 29th 
March 1916 on condition that if the vender repaid 
the purchase-money within three years the land was 
to be re-conveyed. The vendor asked the defendants, 
on the 24th July 1918, to re-convey the land on 
receipt of the purchase amount, but did not actually 
tender the amount. 

Held, that the vendor was entitled to specific per- 
formance even though there had been no actual 
tender by him of the money to the defendants. In 
suits for specific performance, the strict law a*- to 
tender is not applicable. AIR (Vol 10) 1923 Bom 15 : 
24 Bom L R 434 : 67 lnd Cas 865 (DB). 

Condition precedent. 

If the happening of a certain event is a condition 
precedent to the specific performance of a contract, 
it must be fulfilled before the person under obliga- 
tion is compelled to perlorm his part of the contract. 
A 1 R (Vol 8) 1921 P C 77 : 39 M L J 329 : (1920) 
M W N 053 : 22 Bom L R 1332 : 29 M L T 1 : 57 
lnd Cas 620. 

1A. Extension of time. 

See N 7 and 8. 

2. Laches. 

Suit for — Averment as to plaintiff’s readiness to 

perform the contract in accordance with the deci- 
sion of the Court— Sufficiency— Long lapse of time 
in enforcing agreement — If and when fatal to plain- 
tiff’s suit. 

In a suit for specific performance the plaintiff has, no 
doubt, to allege that ne is ready and willing to per- 
form his part ol the contract. But it cannot be said 
that an averment that the plaintiff had no objection 
to perform the contract in accordance with the deci- 
sion of the Court is not a sufficient averment of his 
readiness and willingness to perform his part of the 
contract. 

Mere delay does not by itself preclude the plaintiff 
from obtaining specific performance if his suit is 
otherwise in time. T he delay must he such that it 
may he properly inferred that the plaintiff has 
abandoned his right or on account of the delay there 
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must have been such a change of circumstances that 
the grant of specific performance would prejudice the 
defendant. From long delay alone without anything 
further, an abandonment of rights could not be pre- 
sumed. A I R (Vol 36) 1949 Mad 265 : 61 L VV 6Ul : 
1948 M W N 624 : (1948) 2 M L J 271 (DB). 

If claim is one of the nature of a specific relief, it 

may be dismissed upon the ground of delay or laches 
on the part of the plaintiff. The burden of proving 
delay is on the defendant. AIR (Vol 16; 1929 All <67. 
Mere delay. 

In a suit for specific performance, delay on the 
part of the plaintiff is no defence unless it amounts 
to a waiver or his abandonment ol the contract or to 
laches on his part. AIR (Vol 12) 1925 Nag 58: 82 Ind 
Cas 105. 

Where vendor took too much time in answering 

defendant’s requisitions. 

Held, he was not entitled to specific relief but he 
was entitled to costs of agreement of sale and for- 
feiture of vendee’s earnest money. AIR (Vol LI) 1924 
Bom 357 : 48 Bom 368 : 26 Bom L R 105: 84 lad Cas 
947. 

Delay. 

1 he general rule is that when a substantial defect 
is ascertained, the purchaser must exercise his right 
of repudiation or of seeking the aid of the Court for 
specific performance without undue delay. AIR 
<Vol 11) 1924 Bom 119 : 48 Bom 259 : 25 Bom L R 
1037 : 77 Ind Cas 275 (DB). 


A compromise decree provided for the pulling 

down of the plaintiff's wall and for the payment by 
the defendant of a certain sum of money and the 
building of a new wall within two months from the 
date ol that compromise. Admittedly the money was 
not paid nor the wall built within the two months. 
Nothing was done by either party until the defen- 
dant took out the execution against plaintiff for pull- 
ing down the wall as per terms of the decree. There 
was no evidence at all of any intervening acts of the 
parties after the date of the decree. There was a 
lapse of time of just over one year from the date fixed 
by the compromise for the performance of the acts. 

Held, that time was the essence of the contract; 
the defendant was out of Court because he was a 
year out ol time, and no waiver or a new agreement 
had been shown to have taken place. But supposing 
time wa-. not ol essence of the contract the defendant 
could not even then, after an unexplained delay of 
one year obtain specific performance of this agree- 
ment. AIR (Vol 10) 1923 Bom 441 : 47 Bom 607 : 25 
Bom L R 328 : 79 Ind Cas 226 V DB). 

An unexplained delay for one year or even less 

is sufficient to negative the rights of a party to obtain 
specific performance. This is only an instance of the 
principle that the Court will not grant relief to the 
person who has slept upon his rights. AIR (Vol 10) 
1923 Bom 441 : 47 Bom 607 : 25 Bom L R 328 : 79 


Ind Cas 226 (DB). 

Prejudice to the other side. 

Mere delay, which is short by the period prescrib- 
ed by the Limitation Act and which is not of such a 
character as to give rise to an inference of abandon- 
ment of right, is no bar to a suit for specific perform- 
ance unless it is shown to have prejudiced the defen- 
dant. AIR (Vol 10) 1923 Lah 694 : 75 Ind Cas 743. 

Prejudice to defendant — Tender. 

In a suit for specific performance the strict law as 
to tender is not applicable. In the absence ol any- 
thing to show an abandonment or a sleeping over 
rights to the detriment of third parties, delay short 
of the period of limitation does not matter m suits 
for specific performance. To operate as a bar toreliet, 
delay must be of such a character as either to pre- 
judice the defendant or lead him to the belief that 
nlaintiff has waived his rights. AIR (Vol 10) 19_o 

fjlHd 50 : 10 S L R 278 : 77 Ind Cas 897 (DB). 


The Rights of Equity are rights which are given 

to people who are vigilant and not to those who 
sleep, and unless there can be established some rea- 
son which threw upon the defendant the entire 
blame for the delay, a lapse of time would be fatal 
to any action for specific performance of the contract. 
AIR (Vol 9) 1922 P C 249 : 24 Bom L R 682: 30 Mad 
L I' 28 : 48 I A 214 : 48 Cal 832 : 4 U B R 30 : 1921 
M VV N 396 : 63 bid Cas 914. 

Right to enforce contract — Extinguished — Its 

use to resist. 

If the defendant’s right to enforce a contract has 
been extinguished by time, he cannot use the right 
to resist plaintiff’s claim. (1909) N L R 70: 2 Ind Cas 
244. 

3. Lease. 

Sale of mortgaged property to mortgagee and 

lease back to mortgagor under separate lease deed — 
Provision in lease for payment of rent on fixed d «tes 
and for forfeiture on default — Contemporaneous 
agreement for sale of property to lessee for the same 
consideration su* jt-ci to the conditions that it should 
stand cancelled in case of default in payment of rent 
under the lease deed on the due dates — Defauh in 
payment — Acceptance of rent after due dates 
Termination of lease— Enforceability of agreement 
for sale. 


The suit property along with other properties 
which belonged to X’s family had been mortgaged 
to Y’s family in 1921 and 1929. It was sold to the 
manager of Y’s family on 7th January 1937, in lull 
discharge of the debts. Two days later, on Jtn 
January 1937, two further documents were brought 
into existence between the parties. One was a lease 
executed by the vendee as lessor and the vendor as 
lessee in respect of the property sold and it provided 
that the lease was to fie npto 30th April 1943, and 
that the lessee should pay the lease amount on 
specified dates and in case of default the lessee was 
to forfeit his lease forthwith and that the lessor was 
entitled to re-enter on the properties. The other 
document executed by the parties on the same day 
was a registered agreement whereby the vendee 
agreed to convey the properties to thfe vendor on 
payment of the same consideration as that whicn 
formed the consideration for the prior sale, on any 
day before 30th April 1943, and subject to the con- 
dition that if the lessee was in arrear as to the lease 
amounts the agreement shall stand cancelled forth- 
with. It was also stated in the agreement that time 
was the essence of the agreement. The lessee 
defaulted in the payment of the lease amounts but 
paid them subsequently which were accepted by the 
lessor. But when default was committed in respect 
of the fifth instalment, ihe meml er of the lessors 
branch to whom the suit property had in the mean- 
while been allotted at a partition, gave notice to {h< e 
lessee terminating the lease and also declared that 
the agreement to repurchase had also become can- 
celled. There was a default in regard to the sixtn 
instalment also and the lessor sent notices demand- 
ing payment of the amounts due as damages, 
previous notice terminating the lease was also 
referred to. Sometime later the lessee paid certain 
sum and made an endorsement on the lease ot su 
payment and also stated that a certain amount suu 
remained due. A suit was filed by the lessee prior 
to 30th April 1943, for specific performance ot the 
registered agreement of the 9th of January * 

Held (Mahajan and Mukherjea JJ-. ^isse^ting). 
The lessee secured the privilege of 

subject to the conditions set forth »n na v me nt of 

Such condition though relating OI, l y , p Courts 
money, cannot be regarded as penal ty a. ndt hour s 

will not afford relie against a forfeiture tor their 

breach. As the privilege was conferred upon pay 

ment of money at a stated period, it was lost as tne 
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money was not paid accordingly. The acceptance of 
payments after the notice terminating the lease and 
intimating the cancellation of the agreement to re- 
purchase could not in the circumstances of the case, 
operate in anv event as a revival of the agreement. 
1940 F C R 537 : AIR (Vol 37) 1950 F C 38 : 1950 
S C J 1 : (L950) 1 MLJ 683. 

Agreement to execute lease — Term to commence 

at a future date — Contract if enforceable — Agree- 
ment with provision for pucca contract to be drawn 
in due course — Enforcement. 

Where all the essential terms, of a lease have been 
agreed upon and reduced to writing there is a con- 
cluded contract notwithstanding a term in the agree- 
ment “Pucca lease will be drawn uo in due course.” 
Such an agreement cun be specifically enforced as a 
completed contract. 225 Ind Cas 264 : AIR (Vol 34) 
1947 Sind 6. 


Agreement to renew. 


(Coutts-Trotter, C. J., and V. S. Rao, J.) — A con- 
tract to grant a renewal of a lease on such conditions 
as shall be reasonable and proper at the time of such 
renewal is a contract which is capable of speciGc 
performance. Such a contract is not void for uncer- 
tainty (Krishnan, J., d ffering). 102 Ind Cas 246 : 50 
Mad 595 : 25 MLW 525 : 1927 M W N 318 : 38 
M L T 233 : AIR (Vol 14) 1927 Mad 513 : 52 M L J 
443 (DB). 

In the absence of a date fixed, from which the 

lease is to be granted, specific performance of an 
agreement to grant a lease cannot be ordered. o4 
Ind cTs 178 : 3 Pat 96S : AIR (Vol 12) 1925 Pat 259 

(DB). 

Where the lessor failed to execute the lease on 

proper stamp and the same was not therefore regis- 
tered a suit by the lessee for specific performance 
against the lessor by compelling him to execute a 
properly stamped document, and for da mages >s 
maintainable. 84 Ind Cus 6/0 : AIR (Vol 10) 19-3 
Nag 73. 

Agreement to grant lease “hereafter” — Whether 

putting of execution of the deed is refusal to per- 

f ° Af ter n the C conclusion of an agreement to grant a 
permanent lease “hereafter” the prospective lessor 
asked for postponement of the grant of le J s ® 
was agreed to. held that the postponement did not 
amount-to a refusal to perform, nor a rescission of the 
contract. 23 Ind Cas 360 : AIR (Vol 1) 1914 Cal 155 

(DB). 

Unregistered lease— Admissibility in evidence- 

indivisible contract. 

A compulsorily registrable lease which is unrcg's 
tered is admissible in evidence »» a suit to enforce 
speciGc performance of the contract which must be 

deemed to have preceded the execution of .the lease. 
It is not an inflexible rule that every contract to 
grant a leave is inadmissible and ought not to be 
specifically performed in respect of a portion only. 
(1910) 12 C L j 464 : 8 Ind Cas 794 (DB). 

4. Minor. 

Minor-Contract by natural guardian-Trans- 

fC TL f deTenlTt r purch1s 0 e r d e Xpropertiesfrom three 
minors and theif mother subject to an >gee<n«t to 

convey the properties m favour oMIm 

the defendant contended that a^hererauld^e no 
nprfnrm the contract inasmuch as there couia oe no 

decree for specific performance against the minors 
who had sold to him. , c „ „ r 

SJSSSSitoAiS S’Stot 

SSSffiaaB6£rax« 


463 : 229 Ind Cas 501 : AIR (Vol 34) 1947 Mad 94 : 
59 L W 397 : (1946) 2 M L J 103. 

Specific performance — Suit for — Maintainability 

of — Compromise on behalf of minor entered by guar- 
dian without leave of Court — Compromise incorpo- 
rated in decree of Court — Decree is binding on 
minor unless set aside by separate suit - Suit for 
specific performance based on compromise decree — 
Compromise decree cannot be attacked in defence. 

A suit for specific performance of a contract ente- 
red into by a guardian brought against a minor would 
be defeated as the minor who has the option of 
repudiating the contract can in his own defence to 
the suit plead that he is not bound by the contract 
and so avoid its effect. But this reason cannot apply 
where there is a decree of the Court which had 
incorporated the contract. Although a minor is not 
bound by a compromise decree on the ground that 
his guardian ad litem had not obtained leave of the 
Court to compromise, the decree is not void, and un- 
less and until it is set aside by a proceeding attacking 
it in a direct manner it is binding on the minor. The 
decree cannot he attacked collaterally. The doctrine 
of mutuality does not apply in such a case. There- 
fore in a suit for specific performance based upon 
the compromise decree the defendants cannot attack 
the decree on the ground that leave of the Court 
was not obtained by the guardian while entering 
into the compromise on behalf of the minor. AIR 
(Vol 33) 1946 Cal 438: 51 CWN 26: 224 Ind Cas 
570 (DB). 

Contract by guardian— Benefit to minors. 

One Budha, as guardian of three minors executed 
an agreement to sell minors’ property to the plaintiff, 
and received Rs. 100 as earnest money. He applied 
to the Court and got permission to effect the sale. 
A draft of the sale deed was prepared by the plaintiff 
but it was not approved of by Budha and therefore 
he sold the same property to one G after getting 
Court’s permission to that effect, on the ground that 
plaintiff had committed a breach of the conditions 
of the contract of sale. The plaintiff then brought 
the present suit or specific performance of the con- 
tract in terms of the draft. It was found that the 
sale to G was more beneficial to the minors both in 
regard to the purchase money and in regard to the 
conditions of sale than the contract of sale with 
plaintiff. 

Held, that there was no completed contract of 
which specific performance could legally be claimed 
by the plaintiff, and further that even if there had 
been a completed contract, the Court would not 
enforce it specifically against the minors unless it 
was more beneficial than the sale to G. 79 Ind Cas 
201 : 4 Lah 408 : AIR (Vol 11) 1924 Lah 181 (DB). 

Contract by guardian. 

Specific performance of a contract by minor’s guar- 
dian for the sale of immovable property which at 
the time was lor the benefit of the estate, can be 
decreed notwithstanding there is an offer of better 
price subsequent to the contract. 82 Ind Cas 926 : 
20 M L W 559 : 35MLT 110 : 1924 M W N 878 : 
AIR (Vol 11) 1924 Mad 863 : 47 M L J 683. 

Joint Hindu family — Cases where contract can 

be enforced. 

There is no general rule that no decree for specific 
performance can be passed against minors. Where 
a contract is entered into by a Hindu in respect of 
property which is not joint family property and the 
property devolves by inheritance on heirs, some or all 
of whom are minors, decree for specific performance 
can be made. Where a Hindu who is a member of a 
joint family enters into contract to sell his own share 
and dies and the property descends by survivorship 
to other members of the family some or all of whom 
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may be minors, it can be enforced against the undi- 
vided sons of the deceased. Where a joint family 
consists of minors only and therefore has no manager 
and a guardian ol all the minors who is, exhypothesi 
not manager, not being member of the family but is 
merely their guardian, enters into a contract on behalf 
of some or ali of the minors that contract cannot be 
specifically enforced even though it may be lor pur- 
poses ol necessity. Where a contract is by manager on 
behalf o*i a family, and for the benefit of the iamily 
and the manager dies, it can be enforced against the 
survivors even w hen some of the survivors are 
minors. A 1 R <Vol ll) 1924 Mad 680 : 46 M L J 575: 
20 M L W 103 : 34 M L T 350: 1924 M W N 482: 47 
Mad 692 : 80 Ind Cas 658 (DB). 

Contract by a guardian. 

Specific perlormance will not be granted where de 
facto guardian has entered into a contract with a 
third party lor the sale of the minor’s property. To 
direct the contract to be carried into effect as against 
the minors is to sanction a plain breach ol trust on 
the part of de facto guardian. AIR (Vol 11) 1924 Pat 
81 : 4 P L T 553 : 2 Pat L R Civ 131: 78 lnd Cas 483 
(DB). 

Joint Hindu family. 

Where the manager of a joint Hindu family in- 
cluding minors, enters into a contract on behalf of 
the family, he does not do so as guardian for the 
minors but as Manager of the family and the contract 
can be specifically enforced against the whole family, 
including even the minors. I he suit for specific per- 
formance will not he dismissed on the ground that 
the contract lacks mutually having been made by or 
on behalf of minors who are not compe tent to con- 
tract. A l R (Vol 9) 1922 Nag 193 : 18 N L R 67 : 68 
Ind Cas 346. 

• Central Pro. Court of Wards Act (24 of 1899), 

S. 16 (2) (h)_ Contract by guardian — No benefit to 
minor. 

The words ‘'for the preservation and benefit of 
such property” in S. 16 (2) of the Court of Wards Act 
should be interpreted in the light of the usual powers 
of guardians to bind the estates of minors. 

A decree for specific performance of a contract for 
sale made by a guardian should not be passed against 
a minor unless the Court is certain that the agree- 
ment and its enforcement are both (or the benefit of 
the minor. AIR (Vol 5) 1918 Nag 198: 45 lnd Cas 192. 

5. Mortgage. 

Agreement to mortgage — enforcement — Com- 
pensation. 

A contract to mortgage certain property would not 
confer a right to claim specific performances. It must 
either be shown that to compensate in money would 
not be adequate relief or that he had actually ad- 
vanced the money on the proposed mortgage. AIR 
(Vol 37) 1950 Kut 86. 

Essentials lor granting specific performance. 

An agreement for a mortgage was made between 
the parties, the purpose of which was to arrange the 
term* upon which the respondent was to grant, for 
the true amount of the indebtedness, whatever this 
might be, a mortgage ol property, which had former- 
ly been the subject ol an agreement for sale and 
partnership between the parties. Following on the 
agreement a draft mortgage was in fact prepared 
purporting to carry out its terms, was approved by 
solicitors on behalf of the respondent, and the mort- 
gage itself was actually engrossed and the stamp paid 
for by the respondent. 

Held, that the property being identified and the 
terms of the loan being fixed, the document consti- 
tuted an agreement which equity would enforce, 
unless there were circumstances which the Court 
would consider sufficient to justify the unqualified 


refusal on the defendant’s part to carry out its terms, 
that there was a valid agreement charging the pro- 
perty with whatever sum was actually due, together 
with interest, and that a proper mortgage ought to 
be executed to carry out those terms, for nowhere 
was the binding effect of I he agreement made con- 
ditional on fixing the amount of the debt, so that it 
would be wholly inoperative unless this was first 
done, and the fact that the action was begun before 
the account was settled does not deprive the plain- 
tifls ol all right to relief. AIR (Vol 15) 1928 P C 80 : 
54 M L J 325 : 7 Pat 3l)5 : 26 A L. J 124- 55 I A 107: 
30 Bom L R 305 : 47 C L T 302 : 1928 M WN 154 : 
32 C W N 565 : 27 M L W 740 : 107 Ind Cas 337. 

Agreement to lend money. 

A suit lor specific performance of an agreement to 
lend money on a mortgage does not lie. The remedy 
of the mortgagor is to sue for damages where a por- 
tion ol the consideration of the mortgage is not paid. 
AIR (Vol 12) 1925 Mad 62 : 47 M L J 435: 20 MLW 
548 : 47 Mad 698 : 20 M L VV 17 : 10 lnd Cas 5. 


6. Principles. 


Specific performance cannot be refused to a pur- 
chaser merely on the ground that another person 
offered a higher price after the contract was con- 
cluded. AIR (Vol 14) 1927 Cal 889: 104 lnd Cas 527 
(DB). 

Readiness and willingness of plaintiff — Proof of 

— Discretion of Court. 

To succeed in a suit for specific performance of 
a contract or for damages for the breach thereof, the 
plaintiff must prove his readiness and willingness to 
perform his part of the contract. ‘Readiness and 
willingness’ used in such a connexion imply not only 
the disposition but the capacity tc perlorm the con- 
tract. The plaintiff is absolved from showing that 
he is ready and willing to perlorm his part of the 
contract if (he defendant has repudiated the con- 
tract before the suit for specific performance is 
brought. The claim lor a deciee for specific per- 
formance of contract is not a matter of right. '1 he 
Court has to consider the whole o( tbe surrounding 
circumstances and the position of the parties and then 
to consider whether in the exercise of its discretion, 
no doubt to be exercised on well known principles, 
the Court should grant Such relief or grant damages 
in lieu thereof. AIR (Vol 13) 1926 Cal 181 : 88 lnd 
Cas 737 (DB). 


Discretion — Limits of — Completed contract. 

The Court may refuse to enforce specific perform- 
ance of a contract at suit of a party who has inno- 
cently made a representation to the oiher in cases 
where the.party misled would have no right to rescind 
the contract. But the position is entirely different 
where a party comes to Court and seeks relief on 
completed transactions. There is no longer any dis- 
cretion in the Court to refuse to give the plaintiff the 
appropriate relief unless it is established that at law 
he is not entitled to the relief. AIR (Vol 13) 192t> 
Pat 539 : 96 Ind Cas 468 (DB). 

— Discretion. , 

Where the lower Court has decided that in the 
exercise of its discretion it would not grant a decree 
for specific performance the Appellate Court should 
be slow to interfere with the exercise of such a dis- 
cretion. AIR (Vol 11) 1924 Bom 119: 77 Ind Cas 2 /d: 
48 Bom 259 : 25 Bom L R 1037 (DB). 


Keeping alive contract after — Breach by P r °" 
ir — Right of promisor to ask for specific P e 

lance. . , . 

the promisee keeps the contract alive for n is 
ose, he also keeps it alive for the benefit 
ment; he remains subject to all hn* own o ® 

, and liabilities under it, and enables the otber 
not only to complete the contract, , 1 
>’ notwithstanding his previous repudiation 
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of it, but also to take advantage of any supervening 
circumstances which would justify him in declining 
to complete it. 

But the right held to be kept open under the above 
doctrine is a purely legal right implied in the ’ con- 
tinuance” of the contract, which is referred to in the 
last sentence of S. 39 of the Indian Contract Act. It 
seems doubtful whether such a right exists in a case 
falling under the provisions of S. 5^ of the Indian 
Contract Act, which expressly enacts that the pro- 
misor cannot, after a breach on his part, ’ claim the 
performance of the reciprocal promise.” But assum- 
ing that it does after a suit has been filed for specific 
performance, the question, whether a decree should 
be granted or refused, is one purely for the Court in 
the exercise of its jurisdiction on judicial principles, 
and the domain of strict law is superseded by the 
domain of discretion and equity. AIR (Vol 11) 19-4 
Bom 119 : 77 Ind Cas 275: 48 Bom 259 : 25 Bom L R 
1037 (DB). 

The general rule of equity is that if a thing is 

agreed upon to be done though there is a penalty 
annexed to secure its performance, yet the very thing 
itself must be done. AIR (Vol 11) 1924 Lah 151: <6 
Ind Cas 91 : 4 Lah 327 : 5 L L J 462 vDB). 

There is no law which compels a vendor to insist 

on specific performance. A I R (Vol 11) 1924 Rang 
232 : 79 Ind Cas 750 : 2 Rang 45 (DB). 

Specfic Relief Act— Applicability. 

In localities where the Specific Relief Act is not in 
force, the cases of specific performance are governed 
by rules of justice, equity and good conscience. 1 he 
jurisdiction to grant specific performance is indepen- 
dent of the Specific Relief Act. A 1 R (V ol 4) 1917 
Mad 1007 : 63 Ind Cas 114 : 13 L W 591 (DB). 

7. Reliefs. 

Time for payment — Extension of. 

A decree for specific performance directed the pay- 
ment by the plaintiff of the purchase money into 
Court within three weeks from the date of judgment. 
The plaintiff however, committed default and applied 
for extension of time after the expiry of the time 
allowed by the decree. 

Held, the Court had the power to enlarge the time; 
and the power can be exercised on sufficient cause 
shown even if the application is made after the date 

fixed by the decree. T .. 

Per Thiruvenkatachariar, J. — The words in the 

same case” in the last sentence of S. 35, , l eS 
Relief Act (I of 1877) refer to Clause E. (1930) 59 

M L J 351 (DB). 

— Faiture to pay balance of price— Damages. 
Plaintiff’s property was under mortgage in favour 
of a bank. He agreed to sell it to defendants on 
payment of a certain sum as earnest-money, lhe im- 
portant clauses of the agreement were •• 

”3 That the vendee will arrange with the Man- 
ager,' Bank of Upper India, to get transferred from 
the said vendor’s accounts to the said vendee s 
accounts the balance of the price, being rupees three 
lakhs and twenty-three thousand, to which the ven- 
dors give their free consent.” 1 

By Cl. 5 the vendors confirmed this sale finally and 
agreed to release and free the said villages from all 
encumbrances, except in case of litigation as provided 
XO ^ |) 

The transfer mentioned in Cl. 3 did not take place 
and plaintiffs then sued for specific performance. 

Held, that the proper decree would be to the effect 
that the defendant in the suit do pay to the plaintiffs 
a sum by way of damages, made up of the balance 
of account of purchase money with interest and costs^ 

AIR (Vol 15) 1928 PC 51 : 108 Ind Cas 350 : OWN 
245 : 1929 M W N 17. 


— Election of. 

Per Macleod, C. J It is not desirable in a suit for 

specific performance that the plaint id should be al- 
lowed, when seeking alternative re lu L, to let his 
alternative choice be determined by fluctuations in 
the market. A 1 R (Vol 13) 1926 Bom 189 : 98 Ind 
358 : 28 Rom L R 126 (DR). 

Damages when can be allowed. 

Per Macleod. C J. — If a party sues for specific 
performance and in the alternative for damages, the 
alternative claim is only good in the event ol the 
Court holding that it is not a case lor decreeing 
specific performance. 1 he Court has a discretion to 
decree specific performance, and if the plaintiff will 
not take that to refuse him damages; and the Court 
cannot he deprived of its discretion by the plaintiff 
electing, either before or after the hearing com- 
mences, not «o ask for specifice performance. A l R 
(Vol 13) 1926 Bom 18 J : 98 Ind Cas 358 : 28 Bom LR 
126 (DB). 

Measure of damages. 

In a suit for specific performance of a contract for 
sale of immovable property, or in the alternative for 
damages, the measure ol damages, il there is a breach 
and specific performance is not decreed, is not neces- 
sarily the same as in a suit lor damages for breach of 
contract. In such a suit if the plaintiff disregards the 
breach and asks the Court to compel the defendant 
to fulfil his contract, the Court may say it will not 
compel the defendant to convey, but will order him 
to restore any advantages he has secured under t lie 
contract and pay such damages as it may think fit. 
AIR (Vol 13) 1926 Bom 189: 98 Ind Cas 358: 28 Bom 
L R 126 (DB). 

Possession. 

Possession also can be claimed in a suit for specific 
performance where possession is a relief consequent 
on a decree for specific performance. A I R (Vol 13) 
1926 Mad 1117 : 51 M L J 418 : 98 Ind Cas 39. 

Time for payment— Extension of. 

As an order ior specific performance of a contract 
for transfer of immovable property is in the nature 
of a preliminary decree and as the Court does retain 
power to make any stipulation it thinks fit with refer- 
ence to the peiformance that power to extend time 
vests in the Court which actually passes the order 
for specific performance although it is an Appellate 
Court. 

In considering whether time should be granted it 
has to be remembered that the delay need not be 
explained so minutely in case of the sort as in a 
case, for instance, under the Limitation Act, where 
it is sought to excuse a bar of limitation. Delay in 
such a case should be looked at moie leniently than 
in a case of limitation. AIR (Vol 13) 1926 Mad 144 : 
49 M L J 152 : 90 Ind Cas 605 : 22 M L W 366. 

Agreement to lend money. 

A suit for specific performance of an agreement to 
lend money on a mortgage does not be. The remedy 
of the mortgagor is to sue for damages where a por- 
tion of the consideration of the mortgage is not paid. 
AIR (Vol 12) 1925 Mad 62 : 47 M t,98 : 80 Ind Cas 5. 

Price to be fixed by a third party— Inadequacy. 

Where the contract refers the price to a valuer for 
him to ascertain between the parties, this fact does 
not of itself preclude the Court from inquiring into 
the adequacy of the consideration and this inade- 
quacy of consideration would, of course, be strength- 
ened as a defence, if any circumstances arose which 
threw a doubt on the accuracy with which the valua- 
tion was made. If the undervalue were such as to 
convince the Court that the valuers had acted under 
fraud or mistake the contract would be incapable of 
enforcement in equity; but it is otherwise if the 
undervalue did not so convince the Court. 78 Ind 
Cas 1037 : 46 All 211 : 22 A L J 76 : 5 L R A Civ 68: 
AIR (Vol 11) 1924 All 360 (DB). 
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Abandonment of relief as to specific perfor- 


mance. 

Where the plaintiff expressly makes an alternative 
prayer in the plaint for damages, not only as a subs- 
titute for specific performance but also coupled with 
a prayer in the alternative for rescission of the con- 
tract plaintiff may give up claim for speciSc perfor- 
mance and still claim damages. 77 Ind Cas 275 : 48 
Bom 259 : 25 Bom L R 1037 : AIR (Vol 11) 1924 
Bom 119 (DB). 

— Damages, not prayed. 

Court can award damages in a suit for specific 
performance though not specifically prayed for. It 
ought to award damages when it thinks that damages 
should be awarded. This principle applies even in 
coses where specific performance is decreed- 83 Ind 

Cas 1047 : 5 Lah 509 : 6 L L J 286 : AIR tVol 11) 
1924 Lah 713 (DB). 

Time for payments — Extension of — Rescission 

of contract. 

Where plaintiff was given a decree for specific 
performance of a contract to sell on condition of his 
paying a certain amount to defendant within a 
specified time. 

Held, the decree is in the nature of a preliminary 
decree, the Original Court keeping control over the 
action and having full power to make any just and 
necessarv orders therein, including in appropriate 
cases the extention of the time. The vendor may 
either file a fresh suit for rescission of the contract or 
may in the same suit apply to the Court to rescined 
the contract. The contract is not determined by 
mere failure of the plaintiff to pay the amount within 
the specified time. Though certain persons entitled 
to the benefit of the contract refused to join the 
plaintiffs in the suit and have been joined by them 
as defendants, the decree for specific performance 
can be granted. 72 Ind Cas 868 : 17 M L W 216 : 
1923 M W N 1: 46 Mad 148 : AIR (Vol 10) 1923 Mad 
284 : 44 M L J 107 (DB). 


Extension of time. 

Under a contract of sale the defendant agreed to 
sell to the plaintiff certain immovable properties, hut 
in spite of the fact the contract fixed a certain time 
there was considerable delay on both sides in taking 
steps for the completion — the parties doing the thing 
in a leisurely way. The defendant however suddenly 
sent a notice to the plaintiff asking him to complete 
the contract in four days threatening to forfeit the 
deposit on default. 

Held, in a suit for specific performance. 

(1) The parties can by a special contract stipulate 
that time should be the essence of the con- 
tract. 

(2) That considering the circumstance ot this case 
the defendant’s notice was unreasonable, that 
time was not the essence of the contract that 
the parties were not prejudiced by the delay 
and that specific performance can be decreed. 

General principles as to jurisdiction in equity men- 
tioned. 69 Ind Cas 13 : 24 Bom L R 203 : AIR (Vol 


9) 1922 Bom 14 (DB). 

; Suit for— Prayer for possession. 

A suit for specific performance may also ask for 
possessien to be given to the plaintiff. 22 CL J 383 : 
16 Ind Cas 988 : AIR (Vol 2) 1915 Cal 825 (DB). 


8. Sale. 

(a) General 

(b) Time of Contract 

(a) General. 

-Agreement to re-sell — If unenforceable because 

of want of mutuality. , x , 

Where an option is given to the vendor to have 

a re-sale of the property on payment of certain 
once on making a request to the vendee for the 
salne as soon as the vendee makes the request to the 


vendee to sell him back the property, the contract 
becomes binding as much on the vendee as on the 
vendor and is then fore mutual and is enforceable. 
In fact the contract of resale is an undertaking by 
the purchaser of which the sale by the vendor forms 
the consideration. I he vendor by executing the sale 
deed has already performed the part assigned to him 
in the transaction. Having taken the benefit of the 
performance of that part by the vendor, the vendee 
cannot be allo<ved to resile from his undertaking. 
ILR (1950) All 32 (DB). 

Agreement to sell by three persons — One of 

them not competent to contract — Specific perfor- 
mance against others — If can be enforced. 

Where three persons agree to sell a certain pro- 
perty which belongs to them as tenants in common 
and one of them has no powers to enter into the 
agreement, the purchaser is entitled to have specific 
performance of the agreement against the other two 
in respect of the two one-third shares belonging to 

them. (1950) 54 C W N 770 (PC). 

Suit for — Parties — Suit for specific performance 

of agreement to sell — Sons of executants ot agree- 
ment. If necessary parties. See (1949)2 M L J 568 : 
AIR (Vol 37) 1950 Mad 91. 

Agreement to sell by Hindu father — Suit for 

specific performance — Inability of the father to 
convey the shares of his sons — If a ground for 
refusing relief to plaintiff. 

Where a person seus lor specific performance of an 
agreement to sell executed by a Hindu father and 
another and simply impleads them alone without 
making the sons parties, the question of the inability 
o the lather to convey the shares of his sons cannot 
be pleaded in defence as a ground for refusing 
specific performance where the purchaser is willing 
to take such title as the father has. 62 L W 572 : 
AIR (Vol 37) 1950 Mad 90 : 1949 MVVN 573 : (1949) 
2 M L J 342 (DB). 


Suit for specific performance of prior contract 

of sale— Def« nee of bona fide purchase by later 
purchaser — Onus. 

It lies upon the party seeking to defeat a prior 
contract for sale ot land to prove that he is a pur- 
chaser for value bona fide and without notice of the 
previous contract. The initial burden is upon the 
purchaser. It may he that very little evidence on 
the part of the purchaser is sufficient to discharge 
the onus in a particular case. 

Where there is evidence that the subsequent pur- 
chaser had actual notice of the prior agreement to 
sell he cannot be held to be a bona fide purchaser 
For value without notice. 62 L W 377 : 1949 M VVN 
384 : AIR (Vol 36) 1949 Mad 762 : (1949) 1 ML) 557. 

Suit for — Specific, performance becoming bn* 

possible owing to acquisition of property under 
Land Acquisition Act — Relief against compensation 
money — If tenable. , 

The plaintiff sued for specific performance ot a 
contract ot sale of certain immovable property. 1 , ne 
defendant contended that the suit was not 
tainable as proceedings under the Land Acquisitio 
Act had been started in respect of the P ro Rf*.r{ 
Even though warned in this manner, the i plain tin 1 
not choose to amend his plaint and ask for damage 
either simpliciter or even in the alternative. I ne u 
went on and the procet dings for acquisition 
went on, and the suit terminated against tn P , 
tiff. The plaintiff appealed. The respondent ra 
a preliminary objection that inasmuch as 1 j 

acquisition proceedings had long since te ♦ 

there was no possibility of specific performance and 

the appeal was liable to be dismissed^ on f en< j r d 

alone The plaintiff on the other hand coutendra 
that he was entitled to the com^nsation monej 

lying with the Collector and relied on S. 73 U> ° 
the T. P. Act and S. 91 of the Trust Act. 
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Held also that an amendment of the plaint co dd 
not be allowed at this late stage. Specific perfor- 
mance as it became impossible owing to the co m- 
pulsorv acquisition of the property, and that the 
plaintiff \\ as not entitled to the compensation money 
into w hich the property was converted because the 
contract of sale created no right or interest Ju that 
property in his favour, and that neither S. <3 (2) ot 
the T. P. Act nor S. 91, of the Trusts Act applied to 
the case. 

Held, also that an amendment of the plaint could 
not be permitted as it was late. ILR 11947) Nag 328: 
1947 N L J 253 : AIR (Vol 34) 1947 Nag 254 (DB). 

— There is no obligation on the part of the vendor 
of property who had delivered to the purchaser an 
unregistered document of sale to execute any further 
deeds of sale if in the face of the fact that the pur- 
chaser could have enforced his rights to secure regis- 
tration by proper proceedings he fails to do so^ See 
under S. 12, Specific Relief Act. 108 lnd Cas : 
AIR (Vol 15) 1928 Mad 344. 


_ Fresh sale- deed. 

A fresh deed can be ordered to be executed in a 
suit for specific performance of a contract to sell it 
the deed already executed is for any reason, removed 
from the vendee’s control before its registration by 
loss or fraudulent suppression on the part ot the 
vendor. AIR (Vol 13) 1926 Lah 30 : 89 lnd Cas 414 

(DB) 

If an offer to sell property to a person is not 

accepted by the latter in his life-time, his legal re- 
presentative cannot claim to have a right to accept 
the offer and sue for specific performance. A 1 R 
(Vol 12) 1925 Bom 431 27 Bom L R 249 : 92 Iud 
Cas 16 (DB). ... 

An agreement for sale with condition that it is 

subject to the approval of the solicitor is Perfectly 
valid and enforcible agreement. AIR (Vol 12) lJ2o 
Cal 324 : 78 lnd Cas 962 (DB). 

Oral completed contract — Reducing of terms 

into writing with an additional term — Claim on 
original contract. 

Plaintiff and defendant entered into an oral con- 
tract for the sale of immovable property, and the 
earnest money was paid. Afterwards a kabala was 
drawn up which contained the terms ol the contract 
but an additional term which was materia 1 to the 
contract * as also inserted in the kabala. 1 he defen- 
dant signed the kabala in ignorance of the additional 
condition as the kabala was in English and defen- 
dant did not know English 1 here was no agreement 
that the contract between the parties was not to be 
complete till formal kabala had been drawn up. 

Held, on the defendant’s acceptance of the offer 
and the payment of earnest money there was a valid 
and binding contract created between the parties. 
The kabala did not constitute the contract between 
the parties, but was only intended as evidence of the 
contact that had already been entered into a.«d 
consequently the insertion of the additional condi 
tion in the kabala could not be taken as binding on 
the defendant. The kabala though vitiated .by .the 
material alteration did not prevent the plaintiffs 
from basing their claim on the Parol agreement and 
enforcing the original contract. A 1 R (Vol 12) 1925 
Sind 342 : 86 lnd Cas 895. 


— Right to repudiate. 

The title which the vendor must show mustbea 
title to require to join in the conveyance: he has no 
right to say that some other Person « willing to 

enter into a contract, and to force the title ol that 

other person on the purchaser. . ..i 

When a person sells property which he is neither 

able to convey himself nor has the power to compel a 


conveyance of from any other person, the purchaser, 
a^ soon as he finds that to be the case, may say, “I 
will have nothing to do with it,” and he may repu- 
diate the contract. 

This right of repudiation must be distinguished 
from the common law right of rescission, and arises 
out of that want of mutuality which, unless waived, 
is generally fatal to relief by way of specific perfor- 
mance But the right must be exercised, if it is to be 
exercised at all, as soon as the defect is ascertained. 
If, after ascertaining the defect, the purchaser still 
treats the contract as subsisting, he does not retain 
the right to repudiate at any subsequent moment he 
ma\ choose. AIR (Vol 11) 1924 Bom 252 : 25 Bom L 
R 610 : 87 lnd Cas 230. 

No distinction can be drawn between a contract 

for purchase and a contract for sale. AIR (Vol 11) 
1924 Pat 81 : 4 P L T 553 : 2 Pat L R Civ 181 : 78 
lnd Cas 483 vDB). 

Where there has been part performance. 

Defendant agreed to sell to the plaintiff two pieces 
of lands and a house. The agreement was reduced to 
writing on a plain paper. Plaintiff was put in posses- 
sion of the lands : the house was conveyed by the 
defendant’s passing a deed of sale on a stamped 
paper, but the sale deed was not registered, nor any 
sale-deed of the lands was ever passed. Agreement to 
sell also was not brought on record. In a suit by 
plaintiff for specific performance of the agreement 
by ordering the defendant to execute a sale deed in 
respect of the lands and to deliver up possession ot 
the house. 

Held, that as the agreement had been partly per- 
formed by placing the plaintiff in possession of two 
pieces of lands the plaintiff was entitled to call upon 
the defendant to execute a deed of sale of the lands 
and the house and to the delivery of possession o£ 
the house. AIR (Vol 8) 1921 Bom 4 )1 : 45 Bora 1170: 
23 Bom L R 506 : 62 lnd Cas 637 (DB). 

Contract of sale— Suit for — Possession — Whether 

can be prayed for. 

lu a suit for specific performance of contract of 
sale, a claim for delivery ol possession may be made 
unless it is contrary to the contract. AIR (Vol 7) 1920 
Pat 89 : 5 Pat L ] 314 : 1 Pat L T 325 : 2 U P L R 
Pat 108 : (1920) Pat HCC 266 : 56 lnd Cas 322 (DB). 

Contract to sell — Pleading and proof— Variation 

—Effect. 

The mere fact that the contract prayed is different 
from that set up in the plaint will not entail a dis- 
missal of a suit for specific performance thereof. AIR 
(Vol 3) 1916 Mad 1072: 31 Iud Cas 1 (DB). 

Decree, form of. 

A decree for soecific performance of a contract to 
sell should direct the person in whom the property 
vests to execute a conveyance. AIR (Vol 1) 1914 Mad 
462 : 26 M L J 518 : 23 lnd Cas 560 (DB). 

Contract to re-sell to the vendor — Rule of con- 
struction of Indian contracts. 

Where the purchaser of a piece of land enters into 
an agreement to re-sell that plot of land to the ven- 
dor in case the vendor builds a house on it within a 
stipulated period and afterwards refuses to abide by 
it, the vendor is entitled to a decree for specific per- 
formance of the contract.The contracts of the people 
of India ought to be liberally construed. (1912) 15 
C L J 332 : 14 lnd Cas 820 (DB). 

(b) Time of contract. 

Contract for the sale of “protected land” under 

the U. P. Regulation of Agricultural Credit Act 
(XIV of 1940). 

‘Protected land’ cannot according to the U. P. Re- 
gulation of Agriqultural Credit Act be alienated 
without the permission of the Sub-Divisional Officer. 
So when a proprietor of “protected land” agrees to 
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sell it without obtaining the necessary permission 
aii'l after obtaining such permission does not execute 
the sale deed within ihe time allowed and sells it to 
a different person, the party to whom it was origi- 
nally agreed to be sold cannot obtain specific perfor- 
mance of the cantract to sell to him. AIR (Vol 37) 
1950 All 692. 

Right to claim — Non-payment of full purchase 

money — Effect -Readiness and willingness to per- 
form contract — Duty of plaintiff to allege and prove. 

Ordinarily, non-payment of the lull purchase- 
money is not a ground for denying a plaintiff’s claim 
for 'pecific performance of a contract of sale. Where 
time is not of the essence oi the contract, courts 
would relieve against such failure if there is nothing 
inequitable, in the circumstances, to interfere with 
and modify the legal right. But it is the duty of the 
plaintiff to allege and if denied, to prove that he has 
been always continuously ready and willing to per- 
form the contract on his part. AIR (Vol 35) 1943 Cal 
147 : 32 C L J 273. 

Sale— Where no time is fixed. 

On a consid. ration of the terms of an original con- 
tract of sale and its subsequent variations it was found 
that no time was fixed ior completion of the sale 
under the varied contract, and that it must b • im- 
plied that it was to be completed in a reasonable 
time which had clearly elapsed by the date of the 
institution of the suit by the vendor which was 
brought without delav. 

Held, that the vendor was entitled to specific per- 
formance of the contract of sale. AIR (Vol 17) 1930 
P C 165 : 32 Bom L R 798 : 34 C W N 681 : 123 lud 
Cas 712. 

Where no time for completion is fixed. 

The plaintiffs claimed » pacific performance alleg- 
ing a contract ol sale, the defendants who were 
subsequent purchasers from the plaintiff’s vendor 
denying it and alleging that there was not even 
negotiation for a contract. There was no dispute as 
to the subject-matter of the alleged contract. The 
plaintiffs were actually put into possession of the 
property which was the subject-matter of the con- 
tract the price was arranged and earnest money was 
paid. The defendants had ample notice of the plain- 
tiff’s claim; in fact, the purchase was not completed 
by them until after the institution of the plain- 
tiff’s suit. 

Held, that though the time for the completion of 
the plaintiff’s contract was not specifically fixed it 
would be the duty of (he parties to complete it with- 
in a reasonable time and the plaintiff was entitled to 
succeed. AIR (Vol 16) 1929 P C 195: 56 ML J 785:30 
M L W 34 : 116 lnd Cas 388. 

Whether time is essence — Intention of parties. 

Equity which governs the rights of the parties in 
cases of specific performance of contracts to sell real 
estates looks not at the letter but at the substance of 
the agreement in order to ascertain whether the par- 
ties notwithstanding that they named a specific time 
within which completion was to take place, really 
and in substance intended more than that it should 
take place within a reasonable time. AIR (Vol 11) 
1924 Lah 151 : 4 Lah 327 : 5 L L J 462 : 76 lnd Cas 
91 (DB). 

Cause of action. 

The cause of action for a suit for specific perfor- 
mance of contract for sale by a person who is in 
possession of the property in pursuance of an un- 
registered kobala dates from the time when he be- 
comes aware of a subsequent sale by his vendor. AIR 
(Vol 15) 1928 Cal 754 : 116 lnd Cas 370 (DB). 

Contract Act, S. 55— Contract for sale of land— 

Time for performance — Extention of— Subsequent 
fixing of time limit — Default. 


On the 7th February, 1914, an agreement for the 
sale of certain lands was entered into and the pur- 
chase money was to he paid and the sale completed 
about the end of April. The vendee being unable to 
find the money the time for completing the sale was 
from time to time extended until ori 14th December 
1916 the vendor gave a notice calling upon him to 
pay the purchase money within a week. The vendee 
failing to comply therewith the vendor cancelled the 
contract. The vendee brought a suit for specific per- 
formance and contended that reasonable time was 
not given to him in making time the essence of the 
contract and that his previous conduct was not rele- 
vant in judging the reasonableness of the time. 

Held, that the contention failed. AIR (Vol 7) 1920 
Mad 447 : 27 M L T 131: 11 L W 473 : (L920) MWN 
290 : 57 lnd Cas 485 (DB). 

Contract for the sale of land — Time not of the 

essence. 

In the case of a contract for the sale of land time 
is not of the essence unless expressly so stipulated at 
the time of the contract. Failure to keep to the dates 
assigned will not disentitle a party to a relief unless 
the delay has been gross. Cases examined. AIR 
(Vol 2) 1915 PC 83 : 40 Bom 289 : 43 I A 26 : 30 
M L J 186 : 3 L W 239: 19 M L T 184: 14 A L J 225: 
(1916) l M W N 229: 18 Bom L R 163: 23 C L J 358: 
20 C W N 744 : 32 lnd Cas 246. 

Vendor and vendee — Agreement to sell — Pay- 
ment by instalments— Default — Forfeiture on default 
— Penalty. 

An agreement to sell provided that payment be 
made by instalments and on default the contract be 
forfeited and determined at the option of the ven- 
dor, time being agreed to be the essence of the con- 
tract. On default being made the vendor by notice 
cancelled the contract. The purchaser sued there- 
upon for specific perlormance and relief from forfei- 
ture. It was held that specific performance cannot 
be decreed but the stimulation for forfeiture being 
penalty, the vendee should be relieved against it. AIR 

(Vol 2) 1915 P C 94 : 33 lnd Cas 323. 

9. Suit for. 


Scope of suit — Suit based on written document 

— Prayer in re-pect of property not covered by deed 
— If can be allowed. 

A plaintiff suing for specific performance of a 
written and regietered contract, taking his stand on 
a registered deed, cannot be allowed to go outside 
the terms of that document and ask for specific 
performance in respect of property not covered by 
the deed. The Court will not go outside the ambit or 
the written agreement. 1948 A M L J I. 

Suit for — Necessary parties. AIR (Vol 32) 1945 

Cal 355 : I L R (1945) 2 Cal 375. 

Readiness and willingness — Plea of. 

In a suit for specific performance the 
to allege and if the fact is traversed he is 
prove a continuous readiness and willingness 
the date of (he contract to the time of the hearing 
to perform the contract on his part. The failure *o 
make good the averment brings with it the inevitable 

dismissal of suit. AIR (Vol 17) 1930 Pat 121 (DB). 



When lies. . . 

n action for specific performance is appropria 
’ to the enforcement of obligations of an 
as distinguished from an executed contract, 
purpose an executory contract is an agreemen 
ch is not intended between the parties to * 5e 
instrument regulating their mutual re I . 
er their contract; an executed contract on tn 
:rary, is a contract in which all has been ‘ . 
e to settle finally the relative position ot the 

ies. AIR (Voi 15) 1928 Lah 535: 110 lnd Cas 310. 
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■Where time is fixed — Notice. 

Where A agrees to sell certain property to B, and 
the deed of sale is to be completed within a certain 
time, the question whether B gave notice to A inti- 
mating his willingness to fulfil the contract does not 
arise. 11 B establishes that he was in fact willing to 
fulfil the contract throughout the period fixed he will 
be entitled to sue for specific performance. AIR 
(Vol 13) 1926 Nag 493 : 96 Ind Cas 949. 

Plaintiff’s bankruptcy — Effect of. 

The principle of mutuality applicable to suits for 
specific performance of contract, before the institu- 
tion of the suit does not apply to the parties after 
the suit has been decreed and the money has been 
deposited by the purchaser before he becomes a 
bankrupt. Where a plaintiff in a suit for specific per- 
formance becomes bankrupt before the institution of 
the suit he cannot specifically enforce the contract 
but if he becomes bankrupt after the suit has been 
decreed and the purchase-money is deposited by him 
the case is otherwise. AIR (Vol 12) 1925 Cal 324: 78 
Ind Cas 962 (DB). 

^ Agreement to lend. 

A suit for specific performance of an agreement to 
lend money on a mortgage does not lie* The remedy 
of the mortgagor is to sue for damages where a por- 
tion of the consideration of the mortgage is > not paid. 
AIR (Vol 12) 1925 Mad 62: 47 MLT 435 : 20 MLW 
548: 47 Mad 698: 20 MLW 17: 80 Ind Cas 5. 

Where time is the essence. 

Where the licensee, under a prospecting license, 
is given an option to have a mining lease concluded 
within a certain time and he does not exercise the 
option within that time, specific performance of the 
agreement to grant the lease cannot be decreed. 

AIR (Vol 12) 1925 Pat 259: 3 Pat 968: 84 Ind Cas 
178 (DB). 

■ Repudiation. .... i 

If a plaintiff repudiates his obligation under a con- 
tract, this debars him from claiming specific pertor- 
mance o£ the contract by the other party. AIR (Vol 
11) 1924 Bom 119: 48 Bom 258: 25 Bom L R 10o7. 
77 Ind Cas 275 (DB). 

If A agrees to convey land to B at a future date 
and before that date conveys the land to C, A com- 
mits an anticipatory breach of his agreement, B can 
repudiate it. It is immaterial that A might, by 
repurchasing the land before the date fixed* ^ capa ' 
citate himself to perform his contract with B. AIR 
(Vol 11) 1924 Bom 119: 48 Bom 259: 25 Bom L R 
1037: 77 Ind Cas 275 (DB). 

' Implied contract— Executed consideration. 

The defendant bought in auction the right to 
collect fees or tolls for slaughtering cattle in the 
slaughter house of the plaintiff corporation who 
brought a suit for the balance money due from him. 
The suit was dismissed by the lower Court on the 
ground that no written contract was executed as re- 
quired by S. 45 of the Old District Municipalities 

Act IV of 1884, (Madras). 

Held, that the plaintiff Municipality is entitled to 
decree, as sued for, on the footing that defendant 
has enjoyed the right of collecting the tolls for the 
whole vear contracted for and is liable as on an 
• implied y contract. AIR (Vol 11) 1924 Mad 162: 18 
MLW 130: 1923 MWN 872: 45 MLJ 164: 72 Ind Cas 

703. 

_ .When lies. .. , A 

A suit tor specific performance lies when the docu- 
ment essential for the completion of the contract has 
not been executed, and it there is valid enforceable 
contract, either party is entitled to call upon the 
other to complete the transaction by the execution 
Anri the recistration of the document ot title. AIK 
(Vol 10) 1923 Cal 524 : 38 C L J 177 : 72 Ind Cas 98 

(DB). 

13F.Y.D./D.F. 40 


A suit by the vendor for specific performance of 

an agreement to resell by the vendee does not lie 
after the pre-emptor has recovered possession from 
the vendee, even though the pre-emptor may be 
aware of the agreement prior to pre-emption suit. 
AIR (Vol 10) 1923 Nag 26: 18 NLR 202: 68 Ind 
Cas 498. 

10. Title. 

Title of a vendee relates back to the date of 

agreement. 

Title of the vendee in the case of a decree for 
specific performance relates back to the date of the 
agreement on which the suit is based and the decree 
cannot be rendered nugatory by intermediate con- 
veyances. 

Vendor contracted to sell a certain property to the 
vendee and mortgaged the same afterwards. After 
the mortgage was executed, the vendee got a decree 
for specific performance. Held, the mortgage was 
not binding on the vendee. AIR (Vol 13) 1926 Nag 
95: 89 Ind Cas 14. i 

Right to repudiate. 

The title which the vendor must show must be a 
title to require to join in the conveyance; he has no 
right to say that some other person is willing to 
enter into a contract, and to force the title of that 
other person on the purchaser. 

When a person sells property which he is neither 
able to convey himself nor has the power to compel 
a conveyance of from any other person, the purcha- 
ser as soon as he finds that to be the case, may say, 
“I will have nothing to do with it” and he may 
repudiate the contract. 

The right of repudiation must be distinguished 
from the common law right of rescission, and arises 
out of that want of mutuality which, unless waived, 
is generally fatal to relief by way of specific perform- 
ances. But the right must be exercised, if it is to be 
exercised, at all, as soon as the defect is ascertained. 
If, after ascertaining the defect the purchaser still 
treats the contract as subsisting, he does not retain 
the right to repudiate at any subsequent moment he 
may choose. AIR (Vol 11) 1924 Bom 252: 25 Bom 
L R 610: 87 Ind Cas 230. 

Flaw in. 

When the plaintiff in a suit for specific perform- 
ance of a contract to sell, gets a decree and then 
discovers that the defendant cannot give him a good 
title his proper course is to apply for a review or to 
file another suit to set aside the decree. AIR (Vol 10) 
1923 Bom 26: 46 Bom 990: 24 Bom L R 496: 67 Ind 
Cas 667 (DB). 

11. When refused. 

See also N. 2. 

— Grant of — Fraud and trickness of party — If 
ground for refusal— Damages, if can be granted. 

A Court of Equity would refuse specific perform- 
ance not only for fraud but also for trickness for he 
who comes into enquity Court must come with clean 
hands. Damages also should not be granted in cases 
where the Court of Equity would not have granted 
specific performance. AIR (Vol 34> 1947 Nag 254: 
ILR 1947 Nag 328: 1947 NLJ 253 (DB). 

Bankruptcy. 

Specific performance of a contract by a bankrupt 
to buy property is not ordinarily granted against the 
trustee in bankruptcy of a vendee without his con- 
sent. AIR (Vol 17) 1930 Cal 113: 50 CLJ 208: 57 Cal 
170: 123 Ind Cas 250 (DB). 

Obligations in future. 

In a case of specific performance by a purchaser 
the Court will not direct a conveyance unless the 
plaintiff will pay what is due. The Court can decree 
that and the Court will therefore in that case give 
relief; but if that which the plaintiff is to give on a 
bill for specific performance be something to be done 
at a future time and which the Court cannot enforce. 
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the understood rule has always been that the Court 
in that case will never give relief. AIR (Vol 17) 1930 

Pat 121 (DB). 

Evidence of contract suspicious. 

Where specific performance of a contract to sell 
was claimed on the strength of a letter but it was 
found that the evidence of authenticity of the letter 
was unconvincing and there was no explanation 
suggested why, if such a letter had been inexistence, 
the defendant was never called upon to execute a 
conveyance or deed of release in respect of the 
village and it was further found that for nearly 12 
years the defendant collected the rents and paid the 
outgoings in respect of the property and appropria- 
ted the balance as his own profit. 

Held, that there was grave reason for doubting 
the genuineness of the letter and that in any event 
such promise as there was in it, not being supported 
by any consideration, the claim for specific perform- 
ance was rightly held to fail by the lower appellate 
Court. AIR (Vol 15) 1928 P C 75: 54 MLJ 462: 24 
NLR 59: 47 CLJ 418: 30 Bom L R 821: 27 MLW 
807: 108 Ind Cas 11. 

Agreement to re-convey. 

Agreement to re-convey which purports *to limit 
the purchaser’s interest in the immovable property 
conveyed under the sale deed requires registration 
and if unregistered it cannot be made the founda- 
tion of a suit for specific performance. AIR (Vol 13) 
1926 Bom 131: 27 Bom L R 1465: 92 Ind Gas 

527 (DB). 

Refusal to register. 

Where the executant of a document at the time 
of registration thereof, refused, the remedy of the 
vendee is only by suit under S. 77 , Registration Act 
and not by a suit for specific performance against the 
vendor. (7 A. L. J. 887; 12 C. L. J. 464; 44 I. C. 361, 
Diss.) AIR (Vol 13) 1926 Mad 530: 50 MLJ 674: 49 
Mad 302: 23 MLW 277: 100 Ind Cas 385 (DB). 

Where defendant has no title. 

Defendant contracted to sell a house to plaintiff 
and also received earnest money but later on he 
refused to sell it, saying that the house really belong, 
ed to his wife and she refused to sell it. 

Held, that the contract could not be specifically 
enforced but that the plaintiff was entitled to recover 
damages for breach of contract entered into with 
him by the defendant and that the measure of such 
damages was difference between the market value of 
the DroDerty and the contractual price. AIR (Vol 11) 
1924 All 167: 21 ALJ 428: 4 LRA Civ 540:N75Ind 
Cas 460 (DB). 

Where plaintiff will get no advantage. 

Although plaintiff was entitled to specific perform- 
ance it was refused as its grant would not have given 
him appreciable advantage and would have com- 
pelled him to defend pre-emption suits bv defen- 
dants, the portion in question being situated between 
two other portions belonging to defendants them- 
selves AIR (Vol 11) 1924 Lah 163: 73 Ind Cas 1013. 

No Court of equity will grant specific perform- 
ance where a trustee has entered into a contract for 
a lease which is in excess of his power or has entered 
f , ‘ n covenant for renewal which is ultra vires. 
AIR (Vol 10) 1923 Cal 130: 36 CLJ 48: 27 CVVN 159: 
09 Ind Cas 701 (DB). 

Fve n U w h ere time is essence of the contract and 

a oarty has failed to perform his part of the contract 

a Court of Equity may decree specific performance 

of justice so demands; but where the parties have 

expressly provided that the rule was not to apply to 

them the court will refuse relief except where they 
tnem u , necessary implication waived 

t h e p reviou sp r o W s i on s . (1916)33 Ind Cas 323 (PC). 


A suit for specific performance may be dismis-~ 

sed, without attacking any necessary implication 
that the refund of purchase money should also be 
refused. (1913) 17 CWN 100: 15 Ind Cas 268 (DB). 

12. Miscellaneous 

If can be resisted by a defaulting party on the 

ground that contract was to become void on default 
by a party. See AIR (Vol 36) 1949 Mad 302: (1948) 
2 MLJ 356. 

Bankruptcy. 

The effect of a company going into liquidation 
while a contract entered into by the company before 
liquidation is subsisting is the same as when a party 
to a contract becomes bankrupt or insolvent. The 
bankruptcy or insolvency of a party may not alone 
necessarily result in such incapacity to perform the 
contract as to entitle the other party at once to treat 
it as broken and to claim damages, because it may 
be for the benefit of the bankrupt or insolvent or of 
his estate to complete the contract and the represen- 
tatives of his estate may be authorized to do so. 
(English case law discussed.) AIR (Vol 17) 1930 Cal 
113: 50 CLJ 208: 57 Cal 170: 123 Ind Cas 250 (DB). 

Sp. Ref. Act— Applicability. 

A contract can be specifically enforced with varia- 
tion under certain circumstances only which are 
given in detail in the Specific Relief Act. AIR (Vol 
12) 1925 Cal 1160: 85 Ind Cas 667 (DB). 

Cause of action. 

The words on ‘demand’ indicate that the cause of 
action arises only alter request. AIR (Vol 11) 1924 
Mad 680: 46 MLJ 575: 20 MLW 103: 34 MLT 330: 
1924 MWN 482: 47 Mad 692: 80 Ind Cas 658 (DB). 

Son of a Hindu party raising questions of his 

liability for father’s obligations — Whether Court 
can go into. 

If in a suit against a Hindu for specific perfor- 
mance of an agreement, his son raises any question 
as to his liability to fulfil his father’s obligations, the 
Court will go into and decide such questions. AIR 
(Vol 1) 1914 Mad 634: 26 MLJ 218: 23 Ind Cas 
621 (DB). 

SPECIFIC PERFORMANCE OF CONTRACT. 

See (1) Contract Act, S. 55. 

(2) Specilic performance. 

(3) Specific Relief Act, Ss. 12 to 29. 

SPECIFIC RELIEF. 

See (1) Specific performance. 

(2) Specific Relief Act. 

SPECIFIC RELIEF ACT (1 of 1877) 

Specific performance — Prior contract in plain- 
tiff’s favour — Defendants contending that they pur- 
chased property from owner — Defendants must 
prove that they had no notice. 

Where in an action for specific performance of the 
contract for sale of immovable property, the P r |® r 
contract is established in plaintiffs’ tavour then the 
defendants who claim as subsequent transferees from 
the owner must prove that they are bona fide pur- 
chasers and that they had no notice of the contract 
in favour of the plaintiff. AIR (Vol 21) 1934 Pat 518: 
15 P L T 469 : 1 B R 626 : 156 Ind Cas 558 (DB). 

Act embodies adjective and not substantive law. 

The Specific Relief Act embodies what, in essence, 
is adjective law and the substantive law must D© 
looked for elsewhere. AIR (Vol 30) 1943 Cal 41 / • 
47 C W N 557 : 77 C L J 216 : ILR (1943) 2 Cal 605. 

208 Ind Cas 473 (FB). 

Scope of Act. _ j 

It is very necessary that orders made unde * j 
Specific Relief Act should specify with exactitude 
and clarity the specific act which the Person holding 
a public office is being commanded to do. AIK vo 

23) 1936 P C 269 : 2 B R J6o : 1936 AV\ R 848 . 1936 

ALJ 1204 ; 41 C W N 33 : 64 M L J 194 : 60 B 9UU. 
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99 Bom L R 18 : (1937) 1 M L J200 : 45 L W 126 : 

63 I A 408 : 164 Ind Cas 18. 

Invalid contract — Part of the contract within 

competence. 

Contract may be invalidated either by the illega- 
lity of the object or the consideration itself or by the 
incapacity of the promisor to enter into such con- 
tract. In cases of inherent illegality, it is sometimes 
impossible to say whether the legal or the illegal 
portion of the consideration affected the mind of the 
promisor most. But in cases of contract only partly 
beyond the competence of the promisor, there is no 
good ground why the promisee who has paid good 
consideration should not be allowed to enforce that 
part of the promise which the promisor was com- 
petent to make. 122 Ind Cas *872 : 1936 A L J 45 : 
AIR (Vol 17) 1930 All 1 (FB). 

Part of consideration not binding. 

Where the amount of consideration which is found 
not binding upon the plaintiff is large, the Courts 
will not be justified in allowing the vendees to retain 
a portion of the property purchased by them. In 
such cases the proper course will be to give a decree 
to the vendor for possession of the property sold 
and give a charge to the vendees for the amount 
found binding upon the plaintiff. 106 Ind Cas 370 : 
39 M L T 607 : AIR (Vol 15) 1928 Mad 168 (DB). 

Applicability — Scheduled Districts Act (XIV of 

1874) 

The Sonthal Perghanas, being a scheduled district 
within the meaning of Act, XIV of 1874, Specific 
Relief Act, does not ‘propio vigore’ extend to that 
area, but a prayer for the specific performance of a 
contract can be granted on principles of justice, 
eauity and good conscience. 2 Pat L J 379 ; 1 Pat 
L W 738 : 40 Ind Cas 174 : A 1 R (Vol 4) 1917 Pat 
367 (DB). 

S. 1. 

Ss. 1 and 42 — Applicability — Khasi and Jantia 

Hills 

The Specific Relief Act does not extend to the 
Khasi and Jaintia Hills which form part of a Sche- 
duled District. A suit for a mere declaration of title 
to a certain property in that territory without seek- 
ing consequential relief of possession and paying ad 
valorem court-fee thereon, is therefore maintainable. 
ILR (1950) 2 Assam 140 : AIR (Vol 37) 1950 Assam 
214 (DB). 

S. 1— Specific performance— Remedy of— Nature 

of— Sonthal Parganas. , 

The remedy by way of specific performance is an 
ancient remedy and is to be administered as part of 
the law of justice, equity and good conscience. The 
mere fact that the restrictions imposed by the 
Specific Relief Act do not apply in the Sonthal Par- 
ganas does not affect the law that the remedy is 
applicable as part of the law of justice, equity and 
good conscience. Consequently, the Courts of the 
Sonthal Parganas have jurisdiction to grant the 
remedy by way of specific performance. AIR (Vol . 
1935 Pat 1 : 16 P L T 83 : 14 Pat 249 : 1 B R 636 : 
156 Iud Cas 618 (DB). 

■ S. 1— Santal Parganas. 

Though it is dpubtful whether a Court in the 
Santal Parganas can refuse to grant a declaratory 
decree in a suit, the value of which exceeds Rs. 1,000, 
simply because no consequential relief is prayed for, 
yet in a case asking not for a declaration of title 
onlv but also for consequential relief, such Court has 
jurisdiction. 60 Ind Cas 849 : 2 P L T 345 : 6 P L J 
85 : 1921 PHCC66: AIR (Vol 8) 1921 Pat 1 (FB). 
-S 3# 

_ s’. 3— Word “trustee”— Meaning of. 

The word “trustee” in S. 3 includes every person 
holding expressly, by implication, or constructively 
a fiduciary character. AIR (Vol 32) 1945 Mad 281 : 


(1945) 1 M L J 460 : 1945 M W N 349 : ILR (1946) 
Mad 174 : 58 L VV 248 (DB). 

Ss. 3, 111. (g) and* (h) and 27 (h). III. 3— Notice- 

Purchaser of immoveable property — Vendor not in 
possession— Duty to inquire of rights of occupant — 
Failure to inquire— Effect of. 

A purchaser of immoveable property of which the 
vendor is not in possession is bound, when h<* knows 
that another is in possession, to make an inquiry as 
to the nature of the interest of the person in occupa- 
tion, and if he fails to make any inquiry he is 
deemed to have notice of any prior agreement bet- 
ween him and the vendor for a sale in favour of the 
occupant and of all equities which he may have 
against the vendor. The effect of confession, of 
omission to make an inquiry is that the purchaser 
becomes a trustee to the extent, of the interest of 
the person in occupation. The inquiry must be of 
the rights of the occupant on the date of the pur- 
chase. (1947) 52 Mys H C R 205 (FB). 

S. 8. 

S. 8— Suit for ejectment — Defence to such suit. 

Equity regards all that as done which ought to 
have been done, and if the defendant, in an action 
of ejectment, had an enforceable right to enforce 
specific performance of a contract entered into, 
entitling him to remain in occupation of the land, it 
would furnish a complete defence to the action com- 
menced by the plaintiff on the strength of his legal 
title. To invite the application of this doctrine, it is 
necessary to prove in the first place that there was a 
valid contract in pursuance of which possession was 
taken and the agreement is also of such a devcription 
that it was capable of being specifically enforced at 
a time when the subsequent suit for ejectment came 
to be determined. AIR (Vol 27) 1940 Cal 254 : 71 
C L J 144 : 44 C VV N 357 : 189 Ind Cas 249. 

S. 8 — Encroachment — Compensation. 

Where a trespasser, bona fide believing that he 
has title is allowed to construct buildings on a land 
and the owner allows this without taking steps 
against this, then, in equity, the Courts should allow 
compensation rather than order demolition, (L940) 
42 P L R 324 (DB). 

.S. 8 — Possessory title — Dispossession — Right 


to sue. 

Plaintiffs had possession over a piece of land, 
which they used as their courtyard, and on which 
they had cattle troughs and a platform. Defendants 
unlawfully removed the cattle troughs and the plat- 
form and took possession of the land by building 
over it : 

Held, that the plaintiffs had sufficient possessory 
title to maintain an action for possession of the land 
and removal of the buildings, even if it be assumed 
that the constructions not being of a permanent 
character, the licence was not coupled with a grant. 
AIR (Vol 22) 1935 All 123 : 4 A W R 1277 : 1935 
A L J 123 : 159 Ind Cas 44 (DB). 

.S. 8 — Who may sue. 

Where certain property was gifted to a school 
under the managership of A and A was directed to 
hold the same on behalf of the school : 

Held, that A was entitled to maintain a suit for 
ejectment of a trespasser. AIR (Vol 18) 1931 All 450: 
133 Ind Cas 790 (DB). 

S. 8 — Defence. 

That the plaintiff is as much a trespasser as the 
defendant is a good defence on the merits in an ac- 
tion in ejectment. AIR (Vol 18) 1931 Cal 70 : 58 C 
561 : 52 CLJ 357 : 129 Ind Cas 860 (DB). 

. S. 8— Exchange. 

On the completion of the transaction of exchange 
right to property becomes vested in the parties, and 
the party should then sue for recovery of possession. 
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and not for specific performance of the contract of 
exchange. A I R (Vol 16) 1929 All 63 : 113 lnd Cas 

753. 

S. 8— Specific performance— Assignment of pro- 
perty to be afterwards acquired — Property subse- 
quently acquired— belief for recovery of property — 
Not specific performance. 

Where a person executes a document purporting 
to assign property to be afterwards acquired by him 
that property passed on its acquisition in equity to 
the Assignee provided the transfer is not forbidden 
by law. The relief for the recovery of property on the 
basis of such a document is not a relief for ^specific 
nerformance of a contract. AIR (Vol 12) 1925 Oudh 
120: 27 O C 175: 11 O L J 619: 82 lnd Cas 333 (DB). 

S s . 8 and 9 — Suit for possession based on title — 

Title not proved— Deft, trespasser. 

When a plaintiff sues for possession on the basis of 
title and fails to establish it he cannot be granted a 
decree under the first para of S. 9. 15 All 384, over- 

Qbiter Previous possession may afford evidence of 

title and where the defendant is a purchaser and the 
plaintiff has been in continuous and peaceful posses- 
sion he would be entitled to retain such possession 
against defendant. (1910) 33 All 174 : 7 A L J 1078 : 
7 lnd Cas 495 (FB). 

S. 8 Plaintiffs title — Flaw in the titles of both 

plaintiff and defendant— Rival purchasers of same 
property under different decrees. 

In a suit for possession, the plaintiff must establish 
his title to the property in question. Hence, when the 
plaintiff’s suit to obtain possession of a property 
which their predecessors in title had purchased in 
execution of a decree for sale passed on a prior mort- 
gage, and the defendants resisted the plaintiffs’ 
claim on the ground that they were the representa- 
tives of another purchaser of the same property sold 
in execution of a subsequent decree passed upon a 
subsequent mortgage, the prior mortgagee not being 
a party to the suit upon the subsequent mortgage 
and the subsequent mortgagees not having been im- 
pleaded in the first mortgagee’s suit. 

Held, that the plaintiff’s title was not of such a 
character as to justify a court in ousting the defen- 
dants. (1904) 1 ALJ 90 (93; (DB). 

S. 8 Agreement to renew Kanom — Specific per- 
formance— Subsequent purchaser with notice, rights 
of purchaser to eject. 

Where there is only an agreement to renew a 
kanom for mortgage for 12 years and the owner sells 
the property to a third person who purchases with 
notice of the prior agreement, such third person can 
sue to eject the person who is in possession and who 
is entitled to get the kanom renewed under the 
agreement notwithstanding the fact that the person 
in possession would be in time at the institution of 
the suit for suing for specific performance of the 
prior agreement. (1901) 13 MLJ 217 : 27 M 202 (205) 
(DB). 
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14. ‘Otherwise than in> due course of law.’ 

See also N. 1L. , . 

15. Parties to suit. 

16. Revision 

17. Res judicata. 

See also N. 20. 

18. Scope of inquiry. 

19. Suit on title, decree if can be given. 

20. Suit on title not barred. 

21. S. 139 of Chota Nagpur Tenancy Act. 

22. Other illustrative cases. 

1. Applicability and scope. 

S. 9 — Suit under — Relevant allegations — Pos$es- 

sion and title — Preference. 

In a suit under S. 9 of the Specific Relief Act, the 
only allegations that are relevant are those of a per- 
son’s previous possession and his dispossession by the 
defendant. The title of the parties is not relevant 
and indeed it is specifically provided that the section 
does not bar any person from recovering possession 
of the property on the basis of his title. The result 
therefore, of this provision in S. 9 is that even if the 
defendant has a better title than the plaintiff, he 
cannot resist the plaintiff’s suit for recovery of pos- 
session if the plaintiff proves the allegation made by 
him. AIR (Vol 37) 1950 All 407 (DB). 

_S. 9 — Scope an object. 

All that the Court can do under S. 9 is to restore 
the plaintiffs to physical possession. It cannot direct 
the defendants to remove any structures which they 
have erected on the land or permit the plaintiffs to 
pull down the structures. In a suit under S. 9, the 
question of the title of the respective parties is not 
adjudicated upon and therefore, it would be wrong 
to pass any order regarding the structures on the 
land. 

Section 9 cannot be invoked unless the defendants 
have deprived the plaintiffs of actual physical posses- 
sion. This section has nothing to do with questions 
of title. It is intended for the puipose of maintaining 
the possession of persons who are in actual physical 
possession of land and for discouraging persons from 
attempting to take physical possession of land from 
another by force. AIR (Vol 27) 1940 Cal 464 : 44 
CWN 895 : 191 lnd Cas 803. 

S. 9— Suit under— Nature and scope. 

In a suit under S. 9, the plaint must aver previous 
possession and dispossession by the defendants other- 
wise than in due course of law within six months of 
the suit being brought, and should aver nothing else, 
and the only prayer in such a suit can be a prayer 
for the recovery of possession. The decree must 
either dismiss the suit or order the plaintiffs to be 
put into possession by the defendants such decree 
being based on previous possession and dispossession 
merely and not on title. AIR (Vol 27) 1940 Rang 91: 
ILR (1940) Rang 237 : 187 lnd Cas 875. 

S. 9— It is settled law that possessory title is 

good against everybody except the true owner and 
in case of wrongful ouster, the plaintiff is entitled to 
succeed upon the strength of previous possession, it 
the defendant fails to prove , a better title. (1937) 
1937 ALJ 1189. 

S. 9— Section 9 is a special additional remedy 

which is available in certain circumstances but it in 
no way precludes the successful assertion of a posses- 
sory title in the ordinary way in a proper case even 

though the suit is brought ^y?g d /V tl j e OJ s . l3 5or?M?| 
contemplated by that section. AIR (Vol -4) 19o/ Nag 

281 : 173 lnd Cas 680. 

S. 9— Action for recovery of property by owner 

—Suit, if lies under the Act. 

The action of an owner of land for recovery of pos- 
session against a person wrongfully in Possession i 
not an action under the Specific Relief Act and 
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granting of relief is not discretionary in the Court. 
There can be no plainer action at law than an action 
* of an owner for the recovery of his property. The 
relief is not equitable but is a legal right which the 
- owner must be granted if he makes out his title. Allv 
> (Vol 24) 1937 Rang 193 : 169 Ind Cas 389. 

S. 9 The public ferry remains in the possession 

of the public authorities and all that islet is a right to 
collect the tolls of that public ferry. Such a right to 
collect tolls is in no way immovable property and such 
lessee cannot recover possession under S. 9. AIR (Vol 
23) 1936 All 856 : 1936 ALJ 1122 : 1936 AWR 923 : 
1LR (1937) Ail 193 : 166 Ind Cas 221 (2) (DB). 

S. 9 — Possession with applicant Distribution of 

land among villagers— Applicant out of possession— 
Applicant returning to possession — Complaint tor 
‘ criminal trespass is not the proper remedy — I here 
being bona fide claim, the proper remedy is by way 
of a suit under S. 9. AIR (Vol 23) 1936 Rang 116: 37 
Cr L J 527 : 161 Ind Cas 993. 

A decision passed “forthwith” in a suit order S. 9 
is not open to review by S. 9 itself. AIR (Vol 3) 1916 
Mad 708 : 2 L W 1067 : 31 Ind Cas 307. 

S. 9— Suit for recovery of possession 'brought 

within six months from date of dispossession— Plead- 

111 Where the defendants dispossessed the plaintiff 
without his consent of immoveable property other- 
wise than in due course of law and the plaintitt 
brought a suit within six months from the date ot 
such dispossession to recover possession oi the P r °- 
pety from which he had been ousted, it was held, 
that the plaintiff was entitled to be replaced in pos- 
session under S. 9, even though that section was not 

expressly pleaded. 1907 AWN 244 : 4 ALJ 601 (602). 

2. Appeal. _> a 

S. 9— Order in execution of decree— C. P. Code, 

S 47 

No appeal lies from an order passed in execution 
of a decree in a suit under S. 9 of the s P eC1 ^ Rel^f 
Act. A I R (Vol 34) 1947 Nag 53 : I L R (1946) Nag 
640 : 225 Ind Cas 499 : 1946 N L J 531. 

S, 9 Suit under — Nature of — Appointment of 

Receiver — Appeal. . r . 

Under S. 9, a suit for possession and mesne profits 

will not lie nor can the Court pass a decree for mesne 
profits prior to the suit. Nor can an order for mesne 
profits during the pendency of the suit be made 
under this section, nor can a Receiver be aPP 01 "*™; 
This section provides a special and compnraUve y 
summary remedy for a person dispossessed without 
his consent, and the section relates onlv to posses- 
sion. An order in a suit for possession under b. J tor 
appointment of a Receiver for collection of mesne 
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S. 9 — No appeal lies from an order made in ■ exe 

cution of a decree passed under S. 9. AIR (Vol 19 
1932 Lah 416 : 33 P L R 463 : 13 L 798 : 140 Ind 

StfMo appeal lies from an order made in exe- 
cution proceedings in a suit under S. 9. AIR (\ ol 16) 
1928 Lah 539 : 108 Ind Cas 385. 

c 9 __ An order passed in execution! a decree 

under S. 9 is not appealable. AIR (Vol 10) 1923 Lah 
105 : 68 Ind Cas 760. 

S. 9 — Regular suit — Wrongly dealt with as 

UD Whe S r'e 9 rfuU e b«ed r °upon r Title is wrongly dealt 
with by the trial Court as a suit under S. 9 of Specific 
Relief Act the decision is appealable and the 
Appellate Court should send it back to the tnal 


Court to be dealt with as a suit upon title, and not 
dismiss the suit in toto. AIK (Vol 5) 1918 All 241 : 
40 All 637 : 16 A L J 611 : 46 Ind Cas 925 (DB). 

S. 9 — Decree under— Execution proceedings — 

Order not appealable. 

No appeal lies against an order passed in execution 
of a decree made under S. 9 ol the Specific Relief 
Act, as the term suit in the section includes an exe- 
cution proceeding on the basis of the decree. A I K 
(Vol 5) 1918 Cal 925 : 45 Cal 519 : 26 C L J 325 : 22 
C W N 446 : 42 Ind Cas 711 (DB). 

S. 9 — Order in execution of decree under S. 9. 

No appeal lies against an order made in execution 
of a decree passed under S. 9 as such decree is not 
itself appealable. AIR (Vol 4) 1917 Lah 21: 4 P W R 
1917 : 21 P L R 1917 : 39 Ind Cas 375. 

S. 9 Execution — Order in — Limitation. 

An order passed in execution of a decree undei 
S. 9 is not appealable having regard to the P\°' ,isi ® n p 
of S. 9 of the Specific Relief Act. A I R (Vol 2) 1915 
Lah 100 : 45 P L R 1015 : 201 PWR 1915 : 28 Ind 
Cas 282. 

S. 9 — Suit for possession and for damages if lies 

Appeal against decree in such suit whether al- 

A claim for damages ought not to be joined will 1 
a claim for possession under S. 9 of the Specific Ke- 
lief Act- Where such a claim is joined and a decree 
is passed in the suit an appeal lies from such a 
decree. (1911) 8 A L J 910 : 11 Ind Cas 38. 

S. 9 — Appeal from order passed under. 

An order passed in execution of a decree Passed 
under S. 9 is not appealable. (1902) 13 M L J 214 : 
26 M 438 (440) (DB). 

3. Claim for mesne profits. 

S. 9 — In a suit for possession under S. 9, mesne 

profits cannot be awarded. A I R (Vol 14) 1927 Mad 
722 : 102 Ind Cas 661. 

S. 9 — A person who has secured a decree under 

S. 9 of the Specific Relief Act is entitled to recover 
mesne profits as against a person in possession other 
than the true owner and it is for the person in pos- 
session to prove that he has superior right to posses- 
sion and to appropriate the profits. AIR (Vol 14) 

Nag 9 : 97 Ind Cas 1028. 

S. 9— A claim for mesne profits cannot be joined 

with a claim, under S. 9. , 

But where such a decree has been passed, so much 
of the decree as relates to possession should be al- 
lowed to stand. AIR (Vol 14) 1927 Rang 142 : 101 
Ind Cas 630 : 5 Rang 123 : 6 Bur L J 58. 

S. 9— Claim for mesne profits if can be made in 

a suit under. . 

A claim for mesne profits ought not to be made in 
a suit under S. 9 of the Specific Relief Act, because 
the question of title (considered apart from posses- 
sion) could not be directly decided in that suit and a 
relief which depends on title (such as a claim for 
mesne profits) could not be given therein. AIR (Vol 
3) 1916 Mad 328 : 30 M L J 326 : 2 L W 157 : (1915) 
M W N 170 : 28 Ind Cas 1 (DB). 

S. 9— The mere fact that mesne profits cannot be 

recovered in a suit under S. 9 does not prevent the 
Court from granting restoration of possession. AIR 
(Vol 2) 1915 Mad 80 : 16 M L T 190: 25 Ind Cas 802. 

S. 9 — Plaintiff restored to possession — Subse- 

quent suit by plaintiff for mesne profits — Burden or 
proof — Civil Procedure Code, S. 43. . 

One Lachmi Narain died possessed of certain im- 
moveable property. He left him surviving a widow 
Muktha Kunwar. Narain Das obtained possession of 
some portion of the said immoveable property, as he 
alleged, under a lease from Mukhta Kunwar, and 
held possession at any rate for some months, down 
to the 27th November 1877* After the death of 
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Mukhta Kunwar one Sheo Kunvvar, who claimed to 
be the adopted son of Mukhta Kunvvar, by some 
means other than legal process dispossessed Narain 
Das. Narain Das thereupon instituted a suit under 
S 9, and having obtained a decree in that suit was 
restored to possession. He then instituted a suit 
against Sheo Kunvvar to recover mesne profits for the 
time during which he was out of possession. As to 
this suit it was 

Held (l) th it the suit was not liable to be defeated 
by reason o S. 43 of the Code of Civil Procedure 
and ( 2 ) that the other issues that arose in the suit 
were whether the defendant was the true owner of 
the property, the burden of proving which was on 
bim ; and, if the defendant established his title, 
whether the plaintiff had such an interest in the pro- 
perty, under the lease set up by him or otherwise, as 
would entitle him to remain in possession as against 

(DB) Cfendant * 1902 A W N l39: 24 A 501 (503) 

4. Constructive possession. 

See also N. li. 

S. 9 — Mortgagee in possession. 

A mortgagee in possession through tenants is en- 
titled to invoke the aid of S- 9 on his tenants being 
ejected from possession by others. (6 C W N 610 ; 16 
C P L R 154, not Foil. A I R (Vol 13) 1926 Nag 290 : 
94 Ind Cas 70 : 22 N L R 30. 

S. 9 — Suit for possession — Scope of — Enquiry. 

Not only physical but constructive possession is 
sufficient to sustain a suit for possession under S. 9 
of the Specific Relief Act. Constructive possession 
goes with title. A I R (Vol 5) 1918 Nag 105 : 48 Ind 
Cas 415. 

" S. 9 Dispossession of tenant if dispossession of 

landlord — Attornment by tenants to stranger. 

1 he dispossession of tenant by a trespasser is the 
dispossession of his landlord and entitles the land- 
lord to a relief under S. 9 though a mere attornment 
by 3 i in actual possession to another person 

coupled with a refusal to pay rent to the proprietor 
does not amount to the dispossession of the proprie- 
tor un der S. 9. A I R (Vol 3) 1916 Oudh 19 : 18 O C 
353 : 3 0 LJ 588 : 32 Ind Cas 202 (DB). 

S. 9 — Symbolical possession. 

Where the plaintiff in a possessory suit is not able 
to prove his title and alleges that symbolical posses- 
sion only was with him, the suit must be dismissed 
and the defendant’s title should not be investigated 
by the Court. (1913) 21 Ind Cas 118 (DB) (Cal). 

S. 9 — Suit by licensee— Maintainability. 

A licensee of land if dispossessed by a trespasser is 
entitled to maintain a suit under S. 9 of Specific Re- 
lief Act. (1913) 15 O C 317 : 17 Ind Cas 469. 

S. 9— -Right to rents. 

Possession by receipt of rents may be disturbed 
and the person dispossessed might sue under S. 9 of 
the Specific Relief Act. Property in the actual pos- 
session of a tenant is capable of possession by the 
landlord. 33 Mad 452 : (1910) M W N 112 : 7 M L T 
311 : 20 M L J 301: 5 Ind Cas 630 (DB). 

S 9 — Landlord and tenant. 

Section 9 does not apply only to cases where there 
has been actual bodily dispossession of the plaintiff; 
it also applies where the complete ouster of the 
tenants is the ouster of the landlord to whom rent is 
paid and the latter can bring a suit under the section. 
(1909) 13 C W N 303 : 1 Ind Cas 150 (DB). 

S. 9 — Applicability of section — Collusion be- 
tween person in actual possession and tffe trespasser 
—Effect of. 

Section 9 contemplates the case of a person who, 
being in physical possession of a property, is dis- 
possessed. So where plaintiff was in constructive 
possession of a plot of land through his tenant and 
the latter was dispossessed. 


Held, that the plaintiff had no right to maintain a 
suit under S. 9. 

Held further, that the plaintiff was not entitled to 
bring a suit even where subsequent to such disposses- 
sion the tenant in collusion with person who dispos- 
sessed refused to bring a suit. ( 1 902) 0 C W N 016 
(617) (DB): But see 13 CWN 303 (3C4): 1 Ind Cas 150. 

S. 9 — Possession through tenants — Ouster of 

tenants— Tenants not made parties — Jurisdiction. 

Section 9 is not confined in its application to cases 
in which the plaintiff has been deprived of actual 
bodily possession. 

Held that in this case the complete ouster of the 
tenant in actual occupation ol the land amounted to 
the ouster of his immediate landlord to whom rent 
used to be paid. In a suit under the section instituted 
by the immediate landlord of the dispossessed ten- 
ants, who were not made parties to the suit, the 
Court made a decree in the plaintiff’s favour. 

Held that the non-joinder of the tenants did not 
affect the jurisdiction of the Court and the High 
Court would not interfere. (1897) 13 CWN 303 (304): 
1 Ind Cas 150 (DB) : But see 6 C W N 616 (617). 

5. Co-owners. 

S. 9 —Dispossession by co owner. 

Where a co-owner in physical possession of pro- 
perty jointly with other co-owners is dispossessed by 
the latter he can institute a suit for recovery under 
S. 9 of the Specific Relief Act. A I R (Vol 13) 1920 
Nag 148 : 8 N L J 182 : 93 Ind Cas 057. 

S. 9 — Suit by a co-owner. 

S. 9 of the Specific Relief Act includes the case of 
a co-owner of property seeking to be restored to pos- 
session jointly with a trespasser, of property from 
which the latter has ousted his co-owners along with 
him, even though those other co-owners do not claim 
possession of their shares; such co-owners not joining 
in the suit are i.ot necessary parties to it AIR 
(Vol 9) 1922 Nag Li5 : 18 N L R 71 : 5 N L J 151 : 
65 Ind Cas 351. 

S. 9 — Dispossession — Suit on the strength of 

possessor y title. 

Where the co-sharer has been cultivating one field 
and another co-sharer other fields, one sharer cannot 
dispossess the other against his will from the field of 
which he has possession. Though the dispossessed 
co-sharer might have sued under S. 9 of the Sp. Rel. 
Act he is not bound to do so and he can rely upon 
his possessory title even after the period of 6 months 
has expired. A I R (Vol 6) 1919 Lah 237 : 104 P R 
1919 : 53 Ind Cas 569. 

S. 9 — Possession. 

S. 9 of the Sp. Rel. Act applies to cases where a co- 
owner in possession of property jointly with other 
co-owners is dispossessed by the latter. AIR (Vol 4) 
1917 Nag 31 : 44 Ind Cas 557. 

S. 9 — Joint possession — Suit for. 

A man in joint possession in immovable property 
is as much in physical possession of his share as the 
entire body of co sharers are in physical possession 
of the whole. Such joint possession can be restored 
by the procedure under the section if the plff. h a “ 
been dispossessed in the manner and within the time 
mentioned in the section. AIR (Vol 3) 1916 Cal 562 : 
19 C W N 1117 : 28 Ind Cas 570 (DB). 

S. 9 — ‘Possession* — Explained — Dispossession as 

to whole — Whether co-sharer entitled to sue for pos- 
session of his share. 

S. 9 of the Sp. Rel. Act refers to exclusive posses- 
sion and a Court cannot grant joint possession, so 
that a party entitled to half a share cannot sue for 
possession, thereof when the dispossession is as to the 
whole. A I R (Vol 1) 1914 Cal 496 : 19 C L J 117 : 19 
C W N 120 : 23 Ind Cas 618 (DB). 

S. 9 — Possession of defined parcels — Possession 

through tenant. 
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A suit under S. 9 is maintainable by one co-owner 
in possession of specific portions of survey numbers. 

A landlord whose tenant nas been dispossessed can 

bring a suit against a third party,* 5 * 1 ?^® l, } g R a P8 l ! c 1 a ; 
ble to constructive possession. (1911) 5bLK4Z.i- 

Ind Cas 190 (DB). 

6. Dispossession under order of court. 

S. 9 - Suit under - Property in custodia legts 

under order under S. 145 of the Cr. P. Code 
Allegation of dispossession even prior thereto — 
Maintainability of suit, if affected by attachment in 

proceedings under S. 145, Cr. P. Code. 

The plaintiff claimed that he was a co-owner with 
the defendants of certain properties which the de- 
fendants leased to him and so was entitled to ex 
elusive enjoyment. His possession was disturbed 
whereupon he filed a petition under S. 145 ™ 

Cr. P- Code, but the Magistrate who was unable to 
say who was in possession, attached the property and 
put it in the possession of the ; local T ahsildar and 
directed the parties to file a civil suit. Instead ,o .a 
regular suit, the plaintiff filed a suit under S. 9 of the 
Specific Relief Act within six months of the date 
when, according to him, he was dispossessed by the 
defendants. That suit was allowed. In revision 

Held, that the mere order of attachment under 
S. 145 o£ the Cr. P.Code, was not sufficient to deprive 
the plaintiff of the right to relief in a sui under S 9 
of the Specific Relief Act, when theplantBrehes 

Swi’iSS” /ft 

CVoWlffSOMidTSsT 1950 M WNW "’(1950) 1 
M L I 13. 

S 9 and Cr. P. Code (V of mllfi- Pro- 
ceedings under S. 9 of the Specific Relief Act -11. 
proceeding under due process of Uw— ». 14 d. t,r. r. 
Code, if affects right of suit under S. 9, bpecitic 

R ThlreU* no reason to confine the due process of 

Cr L J 23 7* 

S 9 Date of dispossession-Dispossession from 

STand Khudkasht-Itdispossession f-m village. ^ 

te SeS 

?a U vourV§efenda e nt?l n Rem^val of fence-Suit under 
S- He b lS P suit n was not maintainable and ‘hat the act 

Too, Civil l P. t c!’h« re been dismissed, he is 


not entitled to institute a suit under S. 9. AIR 
(Vol 19) 1932 All 703 : 1932 A L J 812 : 139 Ind Cas 

366 (DB). 

S. 9— Order under S. 145, Cr. P. Code. 

An order under S. 145, Cr. P. Code is n , 

suit under S. 9, Specific Relic Act, ' ^ V f ^ e t he order' 
possession had taken place long bet , or ^^ r e s ,45’ 
confirming the status was passed under S. 14 , 

Cr. P. Code. A I R (Vol 16) 1929 Rang 21 . 6 Hang 

667 : 114 Ind Cas 643. 

S. 9-Decree for possession, under. 

There is nothing in R* 37 of O. 21, • 

prevents its being applicable to a decree fo P^ s 

sion under S. 9 of the N 

(Vol 13) 1926 Mad 353 : 23 M L W 157:1926 M 

163 : 92 Ind Cas 61. - 

S. 9 — Suit under — Cr. P. Code, S. 14 

Order of attachment. .« R _i: P f A C t 

Prior to a suit under S 9 of the Spe.fic Relief Act 

in proceedings under S. 145 of the • • ^ {, een 

properties were attached and an order nau oee 

made adverse to the plff. . , , 

HpU that the suit was not maintainaoie. 

Per fiidT J But for an intervening attachment 
under S 145 (4) of the Cr. P. Code, a mere order 
under S. 145 is not sufficient to deprive *he £lfr of 

M l^^jT^aTTff: 5 ^ CWN & - 43 

—^Possession — Possession th J™ g k n *®" t ant_ 
E 'A C pla?nt fff* fs° d^spos^ssedl'wRtdr/* the ^meanin got 

defendant h ( 19 ^0^12 C EmW (485) : 15 C W N 394: 
7 Ind Cas 924 (DB). 

S 9— Order under S. 145, Cr. P. C. 


— ’ ordlr underTl45.b, p! c 'topossesses the un- 

ezs&ts: specific sg 

bie PO (T9 e 08) O 7CL “Tz C W N 696 (699) (DB). 

7. Immovable property. 

s. 9- ‘Standing crops’, whether Grower of 

immovable property — Sult «” der * 9 
Court to go into question ot title. 

t Q Q the sole Question before tne 

ss^&sess 

Cas 332# . # 

S. 9-Immovable property, what is. 

The right of a landlord to recover n ,Vol 1611929 

tenant is •‘immovable property”. A I R (Vol 16 1929 

Bom 467 : 53 Bom 773 : 31 Bom L R 1242 (DM). 

S 9 —Hereditary archakarship is not immovab 

Pr ?l P e e reditary archakars are only servants of the 

trustee fivf .* i^o'S ^^9; 

p^perty'and'anarch^ca^or an^other servant of^ the 
temple has possession on behalf of the trustee or Dy 
Ki^leave or license implied or express. A Court has 
no Jurisdiction to entertain a suit under Section 9 of 
the* Specific Relief Act by a servant against a master. 
Under Hindu Law hereditary priesthood is treated 
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as immovable property. But this fact would not 
make hereditary archakarship or any other olfice 
immovable property under Section 9 of the Specific- 
Relief Act. AIR (Yol 9) 1922 Mad 183 : 1922 M VV N 
422 : 16 M L W 931 : 63 Ind Cas 183. 

S. 9 — Incorporeal rights. 

S. 9 takes out of the operation of the Act rights 
classed as “incorporeal rights” though they are ‘im- 
movable property’. A i R (Vol 4) 1917 Cal 681 : 20 
C W N 1158 : 34 Ind Cas 430 (DB). 

S. 9 — The right to collect rent is immoveable 

property within the meaning of the Section. (1904) 

28 M 238 (239). 

S. 9— Incorporeal right. 

A hat possession of which consisted in the collec- 
tion of tools or rents from those who sold goods 
there and from which the plaintiff was dispossessed 
by a rival collecting tolls or rents, is not immovable 
property within the meaning of S. 9; and a suit to re- 
cover possession of it summarily does not lie. (1902) 

29 C 614 (618) (DB). 

8. ‘Is dispossessed without his consent* 

S. 9 — Dispossession in due course of law — 

Decree. 

Though a suit is not brought under S. 9. the plain- 
tiff may be granted possession, if he is found to be 
dispossessed without his consent and otherwise than 
in due course of law. (1910) 5 Ind Cas 432 (All). 


brought under S. 9, Specific Relief Act or under S. 9, 
Civil P. C. The suit would be barred in either case-. 

Where the plaintiff sued for possession under S. 9, 
Specific Relief Act, for possession of an agricultural 
holding alleging that the defendants had forcibly 
trespassed upon the land and dispossessed the plain- 
tiff and there was no admission that the defendants 
were sub-tenants : 

Held, that the suit was cognisable by the Civil 
Court. A I R (Vol 18) 1931 Ail 663 : 53 A 532 : 132 
Ind Cas 801. 

S. 9 — Applicability and scope of— Suit for pos- 
session— House built on land, if can be removed. 

An order allowing the plaintiff to remove the 
house built on land by defts. is beyond the jurisdic- 
tion of the Court under S. 9 of the Sp. R. I. Act, and 
the Court cannot do more than make an order with 
respect to possession of land. AIR (Vol 2) 1915 Cal 
687 : 28 Ind Cas 473 (DB). 

S. 9 — Suit under — Material irregularities — 

Retrial. 

Where in a suit for possession under S. 9 the court 
misunderstood the pltff’s. position and ignored 
material evidence, and did not distinguish between 
possession and use or occupation held that all these 
constituted material irregularity so as to necessitate 
a retrial. 28 P W R 1912: 14 P L R 1912 : 13 Ind Cas 
6 (DB). 


S. 9 — Tenant holding over — Dispossession of 

tenant suo motu not in due course of law. 

A tenant holding over is indeed a tenant on suffer- 
ance; but it is not competent for the landlord to suo 
motu dispossess such a tenant without his consent. 
And such a dispossession is not one ‘in due course of 
law’ within the meaning of S. 9. The phrase ‘in due 
course of law* in S. 9 means the regular, normal pro- 
cess and effect of the Law operating on a matter 
Which has been laid before it for adjudication. In 
°J he , r wortls ’ il refers to the process and operation of 
the law involved by the ordinary method of a civil 
suit. (1904) 7 Bom L R 12 : 29 B. 213 (210, 217) (DB). 

9. Joint possession. 

- — S. 9— Suit under S. 9 — Each party claiming ex- 
clusive possession — Neither claiming joint possession 
—Court “ can pass dccrce for exclusive possession. 

Where, in a suit under S. 9, neither side contends 
that within the six months preceding the suit either 
had been in joint possession but each claims to be in 
exclusive possession, the Courtis right in not going 
into the question of joint possession and in placing 
that party in exclusive possession which, on the' 
facts before it, considers to have been in possession 
at the date of the dispossession. AIR (Vol 28) 1941 
Nag 130 : 194 L N L J 115 : I L R (1942) Nag 322 : 
193 Ind Cas 805. 

S. 9 — Person in joint possession dispossessed 

Suit. 

The words of S. 9 do not refer to exclusive posses- 
sion. A person in joint possession of immovable pro- 
perty is as much in possession of that property as a 
person who is in exclusive possession and if the per- 
son who was in joint possession is dispossessed, there 
is no reason why he should not be entitled to bring a 
suit under the section to be restored to that posses- 
sion which he enjoyed before he was dispossessed. 
AIR (Vol 27) 1940 All 261 : 1940 A L J 174 : 1940 
A W R 126 : 1940 R D 75 : I L R (1940) All 225 : 
189 Ind Cas 92 (DB). 

S. 9 — Joint possession cannot be decreed under 

S. 9. (1909) 29 M L J 760 : 31 Ind Cas 720 (DB). 

10. Jurisdiction and power of court. 

S. 9— Dispossession from occupancy-holding — 

Suit for possession — Maintainability — Jurisdiction 
of Civil Court. 

It a suit was barred by the provisions of the Ten. 
Act, it would be immaterial whether a civil suit is 


S. 9 — Applicability and scope of. 

Where the property or the subject-matter of dis- 
pute was in existence at the date of institution or 
the suit and there was nothing to indicate that it had 
ceased to exist when the judgment was delivered. 

Held, that the court had jurisdiction, though after 
judgment both parties intimated that th6 subject 
matter had been washed away and could nOt be 
found in the locality. (1909) 13 C W N 305 : 1 Ind 
Cas 152 (DB). ' ; 

S. 9 — Dispossession— Possessory suit if lies at the 

landlord’s instance— Total diluviation of land during 


suit if ouris Court’s jurisdiction — Quaere. 

Whether a person who holds possession of land 
through tenants, and is dispossessed, is precluded 
from instituting a suit under S. 9, Quaere. Whether 
the total diluviation of the land in the course of a 
suit under S 9, ousts the jurisdiction of the Court. 
(1909) 13 C W 305 (307) : 1 Ind Cas 152 (DB). 


11. Landlord and tenant. 

(a) General. 

(b) Adhiars. 

(c) Where landlord can sue. 

(d) Where landlord cannot sue. 


(a) General. 

S. 9 — Landlord’s right to sue under when his 

tenant is dispossessed. 

• Where a tenant is dispossessed his landlord who 
is in possession through his tenant is entitled to sue 
under S. 9 of the Specific Relief Act. 1950 A W R 
242 : 1950 A L J 288 (DB). 


S. 9 - Status of parties — Effect of decree. 

An under-raiyat holding occupancy rights for his 
ife was ejected by the landlord. The under-raiyat 
wrought a suit under S. 9, Specific Relief Act, assert- 
ng that he held permanent heritable occupancy 
rights. The Court, though it decreed the suit, was 
lot concerned with the exact status of the parties, 
rhe landlord did not thereupon bring a suit for cie- 
daration under S. 42, Specific Relief Act. • # 

Held, that the landlord was not bound to bring a 
leclaration suit under S. 42 and the possession ot the 
inder-raiyat was not adverse against him since the 
lecision of the suit under S. 9, Specific Relief Act, a • 
he question whether the occupancy rights held o y 
he under-raiyat were heritable or not did not re ‘any 
rise in that suit. AIR (Vol 17) 1930 Pat 56- (DB). , 
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S. 9. — Invalid lease. 

It is unreasonable to permit an under- raiy at to be 
interfered with by a trespasser apart altogether 
from S. 9 merely because the lease from his land- 
lord for a .longer term than the law permits. I he 
fact that a person is in possession paying rent to his 
landlords is a sufficient interest in the property to 
enable him to recover it against the defendants, the 
defendants showing no title whatever, still less a 
better title. AIR (Vol 16) 1929 Cal 384 : 118 Ind Cas 
852 (DB). 

— S. 9 — Termination of lease. 

Where a tenant is dispossessed of land by a person 
other than landlord and the tenancy has either been 
terminated or surrendered, the landlord is a person 
claiming possession of the land through the tenant 
within the meaning of S. 9. AIR (Vol 15) 1928 Nag 
313 : 24 N L R 112 : 112 Ind Cas 120 (DB). 

— S. 9— Tenant holding over. 

In India the common law right of re-entry by the 
landlord does not exist and even where the landlord 
has obtained possession of the premises alter Jh e 
tenancy has been validly terminated while the 
tenant was holding over, it is open to the tenant to 
institute a suit within six months of dispossession 
under S. 9 of the Specific Relief Act. AIR (Vol I—) 
1925 Sind 275 : 87 Ind Cas 1002. 

S. 9 — Dispossession In due course of law Eject- 
ment by landlord. , , ,, j . . 

A third person who dispossesses the landlord bet- 
ween one tenant’s quitting and another , 
coming in can be ejected under S. 9 of the Act. a 
(V ol 4) 1917 L B 41 : 9 Bur L T 172 : 37 Ind Cas -0. 

— S. 9— Tenant’s suit. ,, . 

S. 9 of the Sp. Relief Act is not applicable to a suit 

by a tenant against the landlord 0 

possession. (1911) 14 O C 60 : 9 Ind Cas 761 (DB). 

S. 9 and Bengal Tenancy Act (VIII of ISSo), 

S. 87— “Dispossession in due course of law. 

With reference to S. 87 of the B. T. Act, it is the 
vacancy created by voluntary release of the tenure 
and not by death of the tenant that empowers a 

landlord to make re-entry in the tenure and to get 

the tenant declared unprotected. If the lan lo d 
proceeds under S. 87, he takes the possession of the 
land at his own risk and responsibility and conse- 
quently afiords him no ground to ™ c °y* T V° s * e Z s 0I ? 
under S. 9 of the Specific Relief Act. (1910) 11 J 

433 : 6 Ind Cas 553 (DB). 

S. 9— C. P. C. (1882), S. 332 — Dispossession in 

due course of law. , . . 

S. 9 does not apply to case where tenants were 

ejected in execution of decree for khas possess! 

against the landlords; they were dispossessed in due 

course of law. The remedy is provided torinb^ 

C. P. C. (1910) 14 C W N 793 : 5 Ind Cas 793 (DB). 

(b) Adhiars. 

— ■ — S. 9 Possession of adhiar — If protected. 

An adhiar is very largely a 1 for P“ r P®|f 
of the Specific Relief Act. AIR CVol 3) 1' 916 Cal 621 
(2) : 19 C W N 1205 : 31 Ind Cas 579 (D B). 

S. 9 — Constructive possession — Land culti- 
vated by Adhiars — Whether landlord is in posses- 

S1< Obiter dictum : Adhiars are tenants. When the 
landlord is in possession through tenants, he is in 
possession of the benefits to arise out of the lan . 
When deprived of these he can 'Jx 

(1909) 6 A L J 697 : 10 Cr L J 291 : 3 Ind Cas 466 

(DB ** ( c ) Where landlord can sue. 

S. 9 Landlord’s right to sue - Tenant dis- 
possessed from property in his possession. 

There is a conflict of authority as to the landlord Is 
right to maintain a £uit under S. 9 of the Specific 


Relief Act in respect of the property which was in 
actual possession of tenants and Irom which the 
tenants were dispossessed. There can however be no 
objection to a suit filed by the landlord and the 
tenants together. A I R (Vol 36) 1949 Nag 12(3 : I L 11 
1948 Nag 422 : 1948 N L J 337. 

S. 9 — Where a tenant in exclusive possession is 

dispossessed, proper remedy for the tenant is to file 
a suit for possession and for the landlord if he desires 
to sue immediately on the possessory right to sue in 
the name of the tenant but if the tenant refuses to 
join or there is an injury to reversion the landlord is 
entitled to sue in his own name. A I R (V ol 16) 1929 
Bom 467 : 53 Bom 773 : 31 Bom L R 1042 (D B). 

S. 9 Quaere : Whether, when tenant is dis- 
possessed his landlord* can maintain a suit under S. 9 
for recovery of possession. All\ (Vol 13) 1926 Nag 
472 : 96 In'd Cas 251. 

S. 9 — Landlord and tenant. . 

Dispossession of a tenant is dispossession ol a land- 
lord, and the landlord can bring a possessory suit 
under S. 9 of the Specific Relief Act. (1911) lo C W N 
715 : 10 Ind Cas 455 (D B). 

S. 9 — Dispossession of tenant — Right of land- 
lord to sue under S. 9. 

The right to receive rent is immovable property*, 
within S. 9, therefore, the dispossession of a tenant 
entitles the landlord to sue under S. 9. 9 M L T -05 : 
(1910) M W N 838 : 8 Ind Cas 844. 

S. 9 — Dispossession. 

A landlord holding possession through a tenant 
can bring a suit under S. 9 to recover possession ot 
land taken possession of by a third party. (1910) lo 
C W N 294 : 12 C L J 483 : 7 Ind Cas 924 (D B). 

S. 9 — Landlord’s right of suit. 

The decision in 13 C W N 303 is in direct conflict 
with that in 6 C W N 616. Semble : approving of the 
former. When a landlord is deprived of the posses- 
sion of the benefits arising out the land demised by 
reason of the dispossesion of the tenant, he should 
be entitled to obtain recovery under S. 9. (1909) 10 
C L J 30 (32, 33) : 13 C W N 835 : 3 Ind Cas 466 
(D B). 

S. 9 — A landlord can bring a suit under S. 9 on 

the dispossession of’ his tenant by a third person. 
(1904) 28 M 238 (239) (D B). 

(d) Where landlord cannot sue. 

S. 9 — Who may sue. 

A suit under S. 9 must be brought by the tenant in 
possession. A suit by a landlord alone to which the 
tenants are not parties is not maintainable. A I Iy 
(Vol 21) 1934 Mad 558 : 1934 M W N 443 : 40 L W 
277 : 151 Ind Cas 990. 

S. 9 — Where a tenant is dispossessed of a 

certain land by a person other than his landlord, the 
landlord cannot sue under the Specific Belief Act, 
S. 9, for its actual possession. AIR 1926 Nag 290, 
Overruled. A I R (Vol 15) 1928 Nag 313 : 24 N L R 
112 : 112 Ind Cas 120 (D B). 

. S. 9 — Landlord cannot sue. 

When a landlord creates a tenancy under him 
which entitles the tenant to the exclusive use of the. 
property the landlord cannot have any right to actual 
possession so long as the tenant is entitled to posses- 
sion, and therefore the landlord cannot maintain a 
suit under S. 9 against a trespasser for immediate 
possession. AIR (Vol 13) 1926 Mad 18 : 22 M L W 
448 : 1925 M W N 763 : 50 M L J 102 : 92 Ind Cas 
20. 

12. Limitation. 

S. 9 — Defendant joined on his application after 

one year. 

Wnere in a suit under S. 9, Specific Relief Act, a 
person is added one year after the date of the suit 
as defendant on his own application and a decree is 


'*J\* 
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passed ag linst him, he cannot avoid the decree by 
taking advantage of S. 22, Limitation Act. AIR 
(Vol 15) 1928 Bom 526 : 30 Bom L R 1405 : 112 Ind 
Cas 786 vD B). 

S. 9 — A suit by the Secretary of State for India, 

whether it be under S. 9 of the Speci6c Relief Act or 
otherwise, is governed by Art. 149 and not Art- 3 of 
the Limitation Act. AIR (Vol 12) 1925 Sind 275 : 
67 Ind Cas 1002. 


S. 9 — Prior peaceable possession furnishes a 

good title as against a mere trespasser. If a true title 
may be defeated by twelve years adverse possession 
by a trespasser, there is nothing shocking to the 
sense of justice in a legislative rule that the period of 
limitation for a suit by a mere trespasser or squatterer 
to recover possession should be six months from the 
date of his dispossession. A l R (Vol 9) 1922 Cal 198 
50 Cal 23 : 74 Ind Cas 283 (D B). 

S. 9 — Non-occupancy ryot, suit by, for recovery 

of possession — Specific Relief Act, S. 9. 

Held, by F. B. (Prinsep J. dissentiente) : that the 
remedy in S. 9 of the Specific Relief Act is not the 
only remedy which the legislature has provided for 
a non-occupancy raiyat who has been dispossessed 
otherwise than in due course of law. 7 C VV N 218 
Overruled. 

The period of limitation applicable to the case of 
a non-occupancy ryot who has been dispossessed 
from his holding otherwise than in execution of a 
decree is either 6 or 12 years as provided in Art. 120 
or Art. 142 of the Limitation Act. (1904) 8 C W N 
446 : 31 C 647 (653, 654) (F B). 

S. 9 — Suit by non-occupancy ryot for posses- 
sion — Specific Relief Act, S. 9 — Bengal Tenancy 
Act, S. 89. 

The limitation applicable to a suit to recover 
possession by non-occupancy ryot who has been dis- 
possessed from his holding by his landlord otherwise 
than in due course of law is 6 months from the date 
of dispossession. (1902) 7 CWN 218 (220). 

13. Nature of possession to be established. 

S. 9 —Applicability — Trespasser dispossessed by 

another — Remedy of former — Suit to eject latter — 
Competency — Possessory title. 

1 here can be no doubt that possession is a good 
title against all but the true owner and entitles the 
possessor to maintain an action in ejectment against 
all persons, except the true owner, who might dis- 
possess him. lie can therefore avail himself of the 
remedy under S. 9, Specific Relief Act against 
another trespasser. AIR (Vol 37) 1950 Pat 222 : 31 
PLT 100 (DB). 


S. 9 — Possession — Wrongful — Displacing of ap- 
parent title. 

A possession on the part of one party which is not 
shown to have commenced in wrong can only be 
disturbed by distinct proof of superior title in another 
party. When the apparent title is with the plaintiff, 
it is incumbent upon the defendant in order to 
displace this apparent title in the plaintiff and to 
establish a beneficial title in himself, to show by 
satisfactory evidence that the funds out of which 
the disputed property was purchased and developed 
were his own funds. AIR (Vol 32) 1945 Sind 57 : 
I L R (1945) Kar 40 (DB). 

S. 9— Inquiry — Question of title — Significance 

of decree. 

In a suit under S. 9, an inquiry into the nature of 
possession is often necessary, and, when necessary, 
the best way to ascertain the nature of possession is 
to inquire into the question of title. It is true that 
the trial Court is not concerned with the determina- 
tion of title, but it is certainly competent to go into 

the question of title in order to ascertain the nature 
of a party’s possession. The significance of a decree 

for possession obtained in a suit filed under S. 9 is 


that it cannot be said and is not said that the decree 
is no evidence of title. It proves possession and pos- 
session is evidence of title. AIR (Vol 32) 1945 Sind 
57 : I L R (1945) Kar 40 (DB). 

S. 9 — Possession completed by section. 

The remedy by a possessory suit provided in S. 9 is 
a special remedy under the statute, the principle 
unaer-lying it being that in a summary proceeding, 
the order of which is not appealable, the condition 
of possession before the inroad made upon a property 
without any process of law should he restored. A 
Court, in a suit under S. 9, has no jurisdiction to pass 
a decree in favour ol a plaintiff who claims an un- 
divided share in a property from which he and his 
co-sharers were ousted. Such a possession is not con- 
templated by S. 9. AIR '.Vol 27) 1940 Pat 193 : 5 
C L T 92 : 6 B R 872 : 189 Ind Cas 878 (DB). 

S. 9 — “Juridical possession’' — Transfer of occu- 
pancy fields contrary to law —Transferee in peaceful 
possession — Dispossession — Whether can sue 

Section 9 says nothing about juridical possession 
but merely says that a person dispossessed without 
his consent of immovable property otherwise than 
in due course of law may recover possession thereot 
notwithstanding any other title that may be set up 
in such suit. 

It may be that where a trespasser has obtained 
possession for a short time and that possession has 
not been acquiesced in, he is not entitled to main- 
tain such a suit. but where a person has obtained 
possession peacefully and has remained in undis- 
turbed possession for a reasonable time, then he is 
certainly entiled under S. 9 to maintain a suit. Pos- 
session is good against all the world except tne 
person who can show a good title and the possession 
required by S. 9, cannot mean merely possession 
under a valid title, it must include possession that is 
at least excusable. So where a person transfers his 
occupancy field by an unregistered deed, and con- 
trary to the provisions of the C. P. Tenancy Act, 
and thereafter the transferee remains in undisturbed 
possession for 3 or 4 years, but is subsequently dis- 
possessed, he can bring a suit under S. 9 for recovery 
of possession. AIR (Vol 24) 1937 Nag 326: 20 N L J 
189 : 173 Ind Cas 746. 


S. 9— Essence of. . 

The essence of possessory title is peaceful entry- 

Where a person enters into a peaceful possession 

land, although he has no title to it and claims it 

his own, and is forcibly ousted out of possession y 
another person who has no better title to 'the la * 
he can sue such other person, because although 
might not have any legal title, he had at least p - 
sessory title and had commenced to prescribe t , 
legal title. A I R (Vol 24) 1937 Nag 281 : 173 Ind 

Cas 680- 


S. 9 — Dispossession - Remedy open. r„llv 

If a person has entered into possession law 
and peaceably and if his possession is attempted 
disturbed by a person who has no title, he can 
tain his possession by an injunction from tne 
If, however, he is dispossessed and does n0t , s t u e 

possession under S. 9, he can °"J. y , s SS?' Q35 Cal 
strength of his own title. A I R (Vol 22 1 93& ^ 

646 : 40 C W N 81 : 158 Ind Cas 445 (DB). 


— S. 9— Possession. _ . ... _ n-rson 

It is an established principle of law that P^ ther 
possession cannot be dispossesse j y ? 
rson unless that other person establishes 
property. AIR (Vol 20) 1933 Oudh 473. 10 U w 
y -17 R D 939 : 146 Ind Cas 1023. 

S- 9— Where in a suit for possession of^lan^, 


-S. 9— Where in a suit ior ’ ble t0 

ither the plaintiff nor the defendant in 

ove his title but the plaintiff proved that h was ^ 
ssession for four years when he was dispo 
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. Held, that the plaintiff was entitled to a decree for 
possession. AIR (Vol 19) 1932 Mad 32: (1931) MWN 
487 : 35 L W 142 : 135 Ind Cas 910. 

. S. 9 — Possession contemplated. 

Possession contemplated by S. 9 is not confined to 
actual physical possession. AIR (Vol 16) 1929 Bom 
467 : 53 Bom 773 : 31 Bom L R 1042 (DB). 

S. 9— Section 9 requires legal possession and the 

owner who re-enters without dela> has in law never 
lost possession. AIR (Vol 15) 1928 Pat 124 : 6 Pat 
794 : 29 Cr L J 99 : 9 A 1 Cr R 258 : 106 Ind Cas 
691 (DB). 

S. 9 -Suit on— Distinction. 

Possessory title is good against everybody except 
the true owner and, in the case of a wrongful ouster 
a plaintiff is entitled to succeed upon the strength ot 
previous possession, if the defendant fails to prove 

a better title. , . , . ... 

In a suit for possession if the plaintiff proves that 

he was in peaceful possession at the time ol dispos- 
session by the defendant, the defendant can only 
resist . the claim for possession on proving title in 
himself. If he fails to prove title the plaintiff is en- 
titled to a decree on the basis of his possessory title 

notwithstanding the fact that the 

frame his suit as a suit, under S. 9, Specific Relief 

Act, and did not sue the defendant within a period 

of six months from the date of his dispossession. A 

distinction is to be drawn in cases under S. 9, Specihc 

Relief Act and cases in which Courts grant the plam- 

ul'a decree in suits filed after six months o the 

date of dispossession on the basis of the P 1 * 1 "* 1 , 

nossessory title. Title is no defence m a suit under 
possessory but affords a conclusive 

defenc S e Pe i C n fiC othe e r "suits AIR (Vol 14) 1927 All 669 : 
25 A L J 857 : 103 Ind Cas 428 (DB). 

S 9 As between two persons who are unable to 

make’out a valid title where a person is in possession 
and has been in possession for several years and is 

e srcsrts? (db® 

S. 9— Suit apart from section. 

_ • f 1 J ■ e* Pill 


La wfuT possession oflandis sufficient evidence of 

r 0 ecov e ery ag of n p' otS°n ofsta^e W°aste land. 

based on a possessory title, acquired by occupt.on 

and^ clearing^wUlbeasagain^tatrespasyr^ l ndepen. 

S e iss‘ y A I R (Vol 14) SP 19 C 27 Rang 234 : 6 Bur L J 98 : 
104 Ind £as whQ had bee in possession but 

SA-ftarsa^SaSSSi 

SrXx $3 cSsa sufs 

possession and in the ia«er N 439 . 15 

right to retain possession. 1922 

M L W 430 : 66 Ind Cas 237 (DB). f 

S 9 Constructive possession - Possession of 

gh A r el W d i . t t h ha h tThe possession , of E Pontiff was^such 
P K S i° al Sne 0 cffic S Relief Act, notwithstanding that the 

S£S8W«Sf®WfiSIS: 

497 (DB)^ Regular suU _ g ui , on p OSS essory title _ 
danl" 3 fororeo»ngthe h c e WmnSt 


open to him in suit brought by the real owner.” 

A I R (Vol 4) 1917 Mad 533: (1916) 1 M W N 110 : 33 

Ind Cas 167 (DB). . . 

S. 9 - Trespass — Dominion, acts of — Exclusive 

dominion. , , , 

In a suit under S. 9 .the sole Point for deter.nin- 

t ion will be, whether the plaintiffs were in possession 

of the disputed property within six months previous 

to the institution of the suit and whether they had 

been deprived of such possession by the defendant 
otherwise than in due course of law. It 

rial, if the plaintiffs were in possession, that such 

possession was without title. Question of title is not 
determined iu suit under S. 9. What the plaintiff 
has to prove is possession of the disputed property 
and not mere isolated acts of trespass over that 

P 7n Pe order to entitle the plaintiff to succeed on the 
ground of possession he must prove, firstly , that ne 
exercised acts which amounted to acts of domimoi , 
the nature of these acts of dominion varies with he 
nature of the property; Acts of dominion exercised 
over a part only is evidence of possession of whole 
secondly that the act of dominion was exclusive If 
the occupation by the plaintiff as indicated by t ose 

s -on « wr? “cs 

!^.S D 9-Regular suit - Based on prior possession 

"'Tperson who has been dispossessed can, as against 
a trespasser, succeed on proof of prior possession 
alone without showing title, though he does no : sue, 
within 6 months from the date of dispossession. 

(1909) 12 O C 129 : 2 Ind Cas 599 (DB). 

S. 9— Possession — Meaning of. 

The possession of the plaintiff must under S.^ ; °* 
the Act have been a juridical possession; where a 
person has in his own right and not mere y as repre- 
sentative of another, such control over immovable 
property as to be able to exclude another from it, 

and has the intention of exercising such power o 
exclusion he has possession within the meaning o 
S 9 of the Specific Relief Act. A servant or manager 
who exercises control on behalf of his master cannot 
be said to be in juridical possession. (1909) 3bLK 
149 : 4 Ind Cas 359 (DB). 

S. 9— Prior possession— Title. 

Prior possession is a ground on which as prima 
facie evidence of title, a plaintiff may recover posses- 
sfon in the absence of title set up by the defendant 
even though his suit does not fall within S. 9. But 
it must be found not only that the plaintiff s pr or 
possession was within twelve years of suit but also 
that it was a juridical possession of the property 
claimed. If the possession is joint it cannot be held 
juridical possession of the whole as against the 
person with whom it is jointly held. All that . can 
Ee recovered on such joint possession wdl be joint 
possession and not exclusive possession for, as against 
the joint possession the prior enjoyment would be 
prima facie evidence of a joint title. (1903) 5 Bom 
L R 225 (228, 229) (DB). 


g q Suit by a person in possession for a decla- 

ration of ownership— Evidence Act, S. 110— Burden 
of proof-Effect of plaintiff’s possession. 

The plaintiffs sued the Government for a declara- 
tion that a certain piece of land belonged to them, 
and that they might I be confirmed in their possession, 
alleging that they had purchased the site for Rs. 20 
in 1888 g from one D, whose father had mortgaged it 

for Rs. 20 to the plaintiff’s father. 

Held, that the possession of the plaintiffs being 
peaceable and obtained without ousting any one it 
was of such a character as to attract the presump- 
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tion described in S. 110 of the Evidence Act, and 
was good against the whole world except the person 
who could show a better title, and that as the 
Government had failed to establish their title to the 
laud, the plaintiffs were lawlully entitled to its 
possession. 

Per Jenkins, C. J — To say that possession is not 
such within the meaning of S. 110 of the Evidence 
Act unless it is possession according to title would 
be to render that section meaningless, and to intro- 
duce a doctrine subversive of the established princi- 
ples of property law. In the case of a village site 
Government cannot rely on any general presumption, 
and that as against the party in possession it must 
show title. 

Per Ranade J Under S.110, Evidence Act posses- 

sion, when loDg and continued up to a recent date, 
leads to a presumption of title. Where the conflict 
is between mere previous possession and recent 
actual possession, the fact of previous possession 
will not entitle plaintiff to a decree except in suits 
under S. 9 brought within six months from dis- 
possession. Where this period is exceeded before a 
suit is brought and is less than the limitation law 
requires, he must make out a prima facie title. And 
S. 110 refers to the presumption to be made of 
ownership based on the circumstance of such posses- 
sion, and allows the plaintiff with such prima facie 
title* to claim a decree where no superior title is 
proved on the other side. It is in reference to such 
cases that it has been held that possession is evi- 
dence of title and the plaintiff who proves such 
possession and subsequent disturbance, shifts the 
burden of proof on the defendant when the prima 
facie title is made out and plaintiff comes to court 
and asks for a declaratory decree, he cannot obtain 
that decree on the mere ground that he was in 
possession and the defendant had no title. Mere 
wrongful possession is insufficient to shift the burden 
of proof. 

Held, by Whitworth J. (dissentiente) that the 
possession of the plaintiffs was not of such a charac- 
ter as under S. 110, Evidence Act, to put on the 
defendant the burden of proving that the plaintiffs 
are not the owners of the site ; that the possession 
alleged to have been exercised before the sale con- 
sisted merely of such acts as are permitted to any 
villagers in respect to an open space in a village, so 
long as no one is prejudiced by them and which 
would be permitted to an influential person, such as 
the patel of the village even if they were somewhat 
prejudicial to public convenience ; that the actual 
possession taken after the execution of the deed of 
sale in 1888 was a merely wrongful act ; and that 
therefore the plaintiffs were not relieved of the 
burden of proving their title which they had not 
proved. (1900) 2 Bom L R 1111 : 25 B 287 (299, 301, 
302) (FB). 

S. 9 — Suit for — Previous suit by defendant — 

Dismissal— Subsequent trespass — Title. 

A plaintiff who is unable to prove his title to pro- 
perties may yet recover possession of them from a 
defendant who had brought a suit against the plain- 
tiff for these very properties and failed and subse- 
quently trespassed upon them. (1900) 5 C W N 234 

(239) (DB). ... f , , 

14. ‘Otherwise than in due course of law. 

See also N 11. 

S. 9 — ‘Othewise than in due course of l*w\ 

meaning of. ’ , . , . 

The words ‘otherwise than in due course of law in 
S. 9 are not synonymous with the word illegally . 
The phrase means: “in the regular, normal process 
and effect of law operating on a matter which has 
been laid before a Court, .civil or criminal, for ad- 
judication.” It would ordinarily exclude self-help. 


AIR (Vol 22) 1935 Cal 454 : 39 C W N 394 : 61 CL* 
307 : 156 lnd Cas 924. . \ 

S. 9 — ‘Dispossession in due course of law.* 

A dispossession by a legal process or under pro- 
vision of law which ought not to have been applied 
is not a dispossession in due course of law within 
S. 9 of the Act. (1913) 18 lnd Cas 727 (DB) (Cal). 


S. 9 — Ouster of tenant in execution — Tenant’s. 

remedy— C. P. C. (1882), S. 332. . * 

Where in execution ol a decree for khas possession 
obtained against the landlord, the plaintiffs who 
were tenants were dispossessed. 

Held : That the plaintiffs were not dispossessed 
otherwise than in due course of law within the 
meaning of S. 9. (1910) 14 C W N 403 : ’5 lnd Cas 
793 (793) (DB). 

15. Parties to suit. 

S. 9 — Persons dispossessed if should be co-plam- 

tiffs. 

It is not necessary that all dispossessed persons 
must be co-plaintiffs in a suit in ejectment against 
a trespasser. It is enough if they are parties either 
as plaintiffs or as defendants. (1912) 13 lnd Cas 1-J> 
(DB) (Cal). 

16. Revision. 


S. 9 — Decision of suit under — Revision 

N. W. F. P. Courts Regulation, S. 34. 

The remedy by way of revision petition wh e th er ^ 
be under S. 115, C. P. Code, or S. 34, N. W. v. r. 
Courts Regulation, 1931 is, conspicuous by its absenc 
from S. 9 of the Specific Relief Act. It, there t ► 
naturally follows that if the legislature intendec 
bar the remedy by way of revision petition, it shouia 
have specifically mentioned it along with a PP e . 
and ‘‘review.” Its very absence shows that the leg - 
lature did not want to restrict the 
Court’s power of supervison over the c. 
trying suits under S. 9 of the Specific Rebel Ac . » 

therefore, a revision petition filed against a dec 
of a suit under that section satisfies the 
laid down in S. 34, N. W. F. P. Courts Regulation, t 

cannot be rejected merely because another rem j ™ 
open to the aggrieved party by way of suit. A 
(Vol 37) 1950 Pesh 9. 

S. 9 and C. P. Code (V of 1908), S. 115 -Decree 

in suit under S. 9-Revision_New point as to main 
tainability of suit— If can be allowed to be rais 


In a revision against a decree in a suit under S. 

of the Specific Relief Act, the petitioner will not oe 

allowed to raise a new point that the sui 

not maintainable as he was a co-owner having a n 

share in the suit property because he has a rem y 
by way of suit for the establishment of hn> title an 
for partition on the basis of that title, if _h e es 
lishes it. AIR (Vol 36) 1949 Mad 224 : (1948) 2 MM 

453 : 1948 M W N 748. 

-S. 9 — Decree in suit under— Remedy of agg * ie ^_ 

ed party— Revision— Interference by High Court 

C. P. Code, S. 115. 

The Specific Relief Act has provided a remedy 
a person who is aggrieved by the decree passe 
suit under S. 9 of that Act. His remedy is by way 
a suit based on title. It is well established that t 
High Court does not, except in a very extreme « ^ 
interfere by way of revision, where a separate e 
dy is available to the applicant. AIR (Vol 36) U* 
Nag 126 : ILR (1948) Nag 422 : 1948 NLJ 337. 

S. 9— Since no appeal or review lies £ror " * n * R 

tion under section 9 of Specific Relief Act, t he r 
sion would lie if there has been 8™® 
[urisdiction or material illegality or irregularity. 

The High Court would not ordinarily interlere 
revision. 1946 AMLJ 30. 
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a S. 9 — Suit by trespasser, if competent — Revision. 

There is nothing in S. 9 to prevent a trespasser 
from bringing a suit in Civil Courts and ask for a 
summary remedy as provided under that section. 
Even in the case of tenancy land, where no relation- 
ship of landlord or tenant is alleged or admitted by 
the plaintiff, there is no bar to the maintainability ot 
the suit under S. 9 and to such a case, S. 108 (10). 
Oudh Rent Act does not apply. 

. Although the Judicial Commissioner’s Court is not 
precluded from interfering with orders under S. 9 
in revision f such interference should be confined to 
cases of very exceptional nature. AIR (Vol 29) 194 
Oudh 179 : 1941 OWN 1237 : 1941 R D 1043: 1941 

4 W R 1062 : 197 lnd Cas 554. 

S. 9 Decision under — Revision — Civil P. C., 

5 115 

‘ Under S. 115, Civil P. C., the High Court can in- 
terfere in revision with a decision of the lower Court 
under S. 9, Specific Relief Act. AIR (Vol 25) 1938 All 
635: 1938 ALJ 864 : 1938 A W R 588 : 1 1 8 lnd Cas 
709 (DB). 

— S. 9— High Court would not ordinarily interfere 
in revision in a case under S. 9 Specific Relief Act, 
but where there has been no trial of the case at all 
and the suit has been dismissed under a misapprehen- 
sion of the scope of S. 9, the High Court would en- 
tertain an application for revision. AIR (Vol 24 ) iy«i/ 
Nag 326 : 20 N L J 189 : 173 lnd Cas 746. 

S. 9— High Court would not ordinarily interfere in 

revision in a case under S. 9, Specific Relief Act, but 
where there has been no trial of the case at all and 
the suit has been dismissed under a misapprehension 
of the scope of S. 9, the High Court would entertain 
an application for revision. AIR (Vol 24) 3937 Nag 
826 : 20 NLJ 189 : 173 lnd Cas 740. 

S. 9- Order under S. 9— Remedy is by way of a 

regular suit— No revision under S. 115, Civil F. O., 
will be entertained. AIR (Vol 24) 1937 Oudh 183 . 
1936 OWN 1228 : 13 Luck 18 : 16o lnd 908. 

S. 9— Suit under— Remedy of defendant — Revi- 

S, °When a suit under S. 9 is decreed, the remedy of 
the defendant lies not in revision but in the institu- 
tion of a suit for a declaration of the defendant s title 
and for possession.The question of whether the deci- 
sions of the trial Court are right or not, are questions 
of iact and law and they may be right or wrong, but 
the decisions in themselves are not direct questions 
of jurisdiction or any of the similar questions that 
would render the case open to revision under b. 11 d, 
Civil P. C. AIR (Vol 21) 1934 All 541: 150 lnd Cas 

738. 

S. 9— Order under— Revision. 

The High Court will not ordinarily interfere in 
revision with an order under S. 9 as there is a reme- 
dy by way of suit, but if the case is a clear one, the 
High Court may interfere without driving the parties 

to a regular suit. AIR (Vol 21) 1934 Mad 5o8 : 1934 
MWN 443 : 40 L W 227 : 151 lnd Cas 990. 

S. 9— Decrees and Orders under S. 9 are intended 

to be final as far as possible and applications for re- 
vision though not barred, are notlightly tone enter- 
tained. AIR (Vol 19) 1932 Oudh 39 : 8 O W N 1341 : 

135 lnd Cas 890. 

S. 9— Applicability— Revision. 

The plaintiff took a mortgage of an occupancy hold- 
ing from the defendant, which, being subsequent to 
1901, was void, the defendant, alleging that the 
plaintiff was a sub-tentant, sued for ejectment, ot 
the plaintiff in the Revenue Court and in pursuance 
of a decree obtained in that suit, the plaintiff was 
ejected. The plaintiff instituted a suit under S. 9, 
Specific Relief Act. contending that he was dispos- 
sessed otherwise than in due course of law, and 
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obtained a decree. The defendant applied to the 
High Court in revision : 

Held, (i) that the application for revision was 
maintainable as the applicant had no further reme- 
dy; 

(ii) that the dispossession was one in due course of 
law and the Civil Court had no jurisdiction to enter- 
tain the suit under S. 9. AIR (Vol 18) 1931 All 205 : 
15 R D 185 : 53 A 414 : 129 lnd Cas 5 59. 

17. Res judicata. 

See also N. 20. 

— S. 9 — Scope and effect. 

Section 9 does not preclude a party to a suit under 
that section from subsequently proving his title by 
long possession only. The failure of the plaintiff in 
that suit is conclusive that he was not in possession 
within six months of the suit but nothing more. AIR 
(Vol 32) 1945 Mad 265: (1945) 1 N1LJ 206: 1945 MW 
N 283 (2): 58 LW 522. 

Section 9— Where it was decided in a suit under 

S. 9, Specific Relief Act, that the plaintiff was not 
in possession of a certain property from a certain 
date, the question covered by that finding cannot be 
reagitated between the parties and is res judicata in 
a suit for possession on declaration of plaintiff’s title. 
AIR (Vol 15) 1928 Cal 758: 114 lnd Cas 82 (DB). 

18. Scope of inquiry. 

— S. 9— Scope of enquiry in suits under. 

Section 9 ot the Specific Relief Act does not in 
anyway contemplate an enquiry into title. When 
trying suits under that section the Court should 
strictly confine itself to evidence of possession and 
possession only. As no appeal is provided, questions 
of title are not to be agitated in such a suit. 1946 
AMLJ 30. 

S. 9— Plaintiff alleging himself to be a tenant 

suing defendant as a trespasser — Court finding that 
plaintiff was in possession as required by S. 9 but 
holding that suit was not cognisable in Civil Court 
as parties were co-tenants. 

Held, plaintiff was entitled to a decree for posses- 
sion under S. 9 and the Court was not called upon 
to go into the question of title. (1935) ALJ 813: 1935 
R D 384. 

S. 9— Question of title. 

In suits under S. 9, questions of title are irrele- 
vant. AIR (Vol 18) 1931 Cal 483: 58 C 29: 132 lnd 
Cas 906. 

S. 9— Suit on— Not governed by S. 9. 

A suit lies for possession on the basis of possessory 
title and is hot barred by S. 9 by its being brought 
more than 6 months after dispossession. There is a 
difference between a suit based on possessory title 
and a suit under S. 9 of the Specific Relief Act. In 
the former the Court awards the claim only when it 
finds that the plaintiff had peaceful possession be- 
fore dispossession, the plaintiff’s previous possession 
being in law sufficient proof of his title. In the 
latter, the Court can only go into the question of 
dispossession within six months before the suit an.l 
cannot inquire into the defendant’s title. AIR (Vc! 
10) 1923 Rang 54: 11 LBR 415: 1 Bur LJ 165: 70 
lnd Cas 9. 

S. 9 — Only possession and dispossession is to be 

proved by plff. under S. 9, Sp. Rel. Act and not title. 
AIR (Vol 5) 1918 Cal 252: 48 lnd Cas 433 (DB). 

S. 9— Suit for possession. 

Mere previous possession is sufficient in a suit 
under the section. AIR (Vol 4) 1917 Cal 469: 20 
CWN 773: 36 lnd Cas 890 (FB). 

S. 9 — Decision in a suit under section. 

In a suit expressly brought under the section, 
neither the Court nor the deft, has any power to 
enlarge the scope of that suit or to treat it as if it 
were an ordinary suit resting on ground of title. AIR 
(Vol 4) 1917 Oudh 46: 20 O C 237: 41 lnd Cas 974. 
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S. 9— Deft’s right to set up title. 

In a suit under S. 9, the deft, will not be allowed 
to plead or to prove title in himself as he would be 
entitled to do in suits apart from S. 9 of this Act. In 
the latter class of cases, the deft, will be allowed to 
plead and prove title but if he fails to do so plff. 
can get a decree even though he is able to prove 
nothing more than possession by himself of the pro- 
perty in suit up-to-date of ejectment by the deft. 
AIR (Vol 2) 1915 All 244: 29 Ind Cas 210. 

S. 9— In a suit under S. 9 the court can only 

enquire whether the plff. was in actual peaceable 
occupation and was forcibly dispossessed within six 
months before suit. AIR (Vol 1) 1914 Mad 382: 
(1914) MWN 95: 22 lnd Cas 279 (DB). 

S. 9— Jurisdiction— Enquiry into title. C. P. C., 

S. 115. 

The court has no jurisdiction to go into the ques- 
tion of title in a possessory suit under S. 9 
of the Sp. Rel. Act and an order against the plff. 
found to be in possession within six months on the 
ground of want of title is without jurisdiction and is 
revisable under S. 115 of C. P. C. (1913) 17 CWN 
50T, 18 Ind Cas 298 (DB). 

S. 9— The only point to be determined in a suit 

under S. 9 of the Act is whether the plff. was dis- 
possessed and whethei the suit is brought within six 
months from the date of dispossession but if there 
was no possession of the plff s- and therefore no dis- 
possession, the suit must be dismissed. (1912) 13 lnd 
Cas 541 (DB) (Cal). 

S. 9-Evidence of title— Evidence as to nature 

of —Possession — Estoppel. 

In a suit under S. 9 the Court can inquire into the 
question of title in order to ascertain the nature ot 
possession disturbed. The admission of the execution 
of the deed acknowledging possession as a servant 
does not estop the executant from denying his 
possession as servant and proving his possession 
as owner, when he did not obtain possession by 
that deed. (1910) 4 SLR 80: 8 lnd Cas 215 (DB). 
S. 9— Non-occupancy right — Suit by, for re- 
covery of possession — Issues in a suit under S. 9. 

Per Prinsep, J.— Possession within the prescribed 
period and dispossession without the consent ot 
plaintiff and otherwise than in due course of law are 
the only issues for determination in a suit under 

S. 9. (1904) 31 C 647: 8 CWN 440 .450) (FB). 

S. 9— Suit for possession on the ground of prior 

possession — Distinction between. 

In a mere suit to recover possession not falling 
under S. 9 the court awards the claim only when it 
finds that the plaintiff had peaceable possession 
before dispossession and that the defendant had no 
title and is a wrong doer, the plaintiff’s previous 
possession being in law sufficient proof of his title; 
in the latter, the Court can only go into the question 
of dispossession within six months before suit and 
cannot enquire into the defendant s title. (19W3J D 
Bom L R 264 (266, 207) (DB). 

S. 9— Claim of title set up in defence— Suit trea- 
ted by lower court partly as summary suit under 
S 9 and partly as a suit based on title— Jhghts °t 
parties to have question of title tried and decided 

Practice. 

Plaintiff sued in ejectment on the footing of title. 

The defendant set up title in himself. The lower 

court held that the plaintiff has faded to prove a 
title by purchase, but that as regards some * and - J 
applied, as he had been forcibly d.spossessed other 
wise than by due course of law within six months 
prior to the suit. Held as the suit was based on title 
and not on S. 9 and as the defendant set up title in 
himself, the issue concerning title should have been 


tried. The suit ought not to have been treated partly 
as a suit under S. 9 and partly as based on plaintiff’s 
title. 16 A. 384 not loll. (1901) 11 MLJ 408: 25 M 
448 (451) (DB). 

19. Suit on title, decree if can be given. 

S. 9 — Decree on basis of possession. 

Where the plaintiff bases his suit on title, the Court 
cannot grant a decree for possession under S. 9 
Specific Relief Act even if the plaintiff has been dis- 
possessed within six months of the date of suit. AIR 
(Vol 29) 1942 Pesh 8: 193 Ind Cas 290. 

•S. 9 -Suit for recovery of possession — Peaceful 

: un ccz^i 


possession — When sufficient against trespasser. 

So far as the Calcutta High Court is concerned, 
mere previous possession will not entitle a plaintiff 
to a decree for recovery of possession except in a 
suit under S. 9 although peaceful possession for a 
long period of time, may, under certain circum- 
stances, give rise to an inference of title in the 
plaintiff as against a trespasser and entitle him to 
obtain a decree for recovery of possession against 
such a trespasser who has no right to possession 
whatsoever. AIR (Vol 21) 1934 Cal 561: 38 CWN 
435:61 C 419: 150 Ind Cas 723 (DB). 

S. 9— Suit based on. 

If a plaintiff in a'suit for possession claims a decree 
on the basis of title and further claims a decree for 
damages, the suit does not come within the purview 
of S. 9, Specific Relief Act, and if the plaintiff fans 
to prove his title, either possessory or as a rightful 
owner, he cannot be granted a decree for possession 
even though the suit may have been brought within 
six months of the date of dispossession. AIR (VOl 

14) 1927 All 669: 103 Ind Cas 428: 25 ALJ 85/ (DB). 

S. 9— Suit based on title— Conversion of. . 

Where a plaintiff sues for possession on the basis 
of a title and fails to establish his title suit for pos- 
session based on title cannot be converted into a suit 
for possession under S. 9 of the Specific Relief Ac 
and a decree for possession cannot be granted to ni 
under the latter provision. AIR (Vol 12) 1925 All 6 

46 All 903: 82 Ind Cas 324 (DB). 

S 9— Decree under S. 9 — Probative value. 

A judgment in a case under S. 9 of the Spec 
Relief Act does not come under S. 41 nor under 8* • 

of the Evidence Act and it is relevant only uncier 

S. 13 and Ss. 40 and 43 as evidence of a tra " s .®?* 1 j 

or instance where the right to possession was claimea 
or disputed and also as evidence to show that ther 
was such a Judgment or decree, or in order either i 
found a further claim or to determine whether cogo 
zance should or should not be taken of a suit, o 
whether a trial should or should not be held. 

The use to which the decree may be made m 
subsequent suit is only to show that a rig P 
sion was asserted and it was denied, and a suit 

instituted and it failed The legislature di^ not 
intend to give the proceedings under S. 9 thecna 

ter of finality which is essential to invest the 
sion with a character which will make it opera 

as res judicata. AIR (Vol 12) 1935 Cal 1046: 8o Ind 
Cas 979 (DB). 

S. 9 — Dispossession in course of law. . t |, e 

Plaintiffs Nos. 1 and 2 were in P osse ^“i Stiffs 
property in suit through their burgadars, the P (t 
Nos 3 and 4. But in a suit •brought by Urn 
against the plffs. Nos. 1 and 2 the latter fa Isi ely^ deC _ 
that they were not in possession that s t ^ and 4 
reed and in execution the plamtifL , * c ht this 
were dispossessed. The plainhffs then b ought . 
suit for possession under S. 9. Held tnar J a w 

session of the was in due cWN 9 36: 

was as contemplated by S. 9. (1911) 

11 Ind Cas 740 (DB). . on title — ■ 

c. a 9 -Suit for ejectment based uu 

Decree cannot be given on basis of previous p 
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sion — Question of title not determined— Possessory 
action — Sections 8 and 9 mutually exclusive — 
Practice* 

Where a plaintiff sues for possession on the basis 
o£ title and fails to establish his title, he cannot be 
granted a decree for possession under the 1st para- 
graph of S. 9. Ss. 8 and 9 give alternative remedies 
and are mutually exclusive. In a suit under S. 9 no 
question of title is to be determined. The object of 
section 9 is clearly to enable a person dispossessed 
to recover possession merely by proving previous and 
wrongful dispossession without proving title. But he 
cannot combine the remedies provided for by both 
sections in one and the same suit. 15 A. 384 over- 
ruled. (1910) 7 ALJ 1078, (1085): 33 All 174: 7 Ind 
Cas 495 iFB). 

S. 9 — No authority of true owner— Plea of jus 

tertii Suit for possession after six months. 

Possession is a good title against all but the true 
owner. Prior possession for any time short of the 
statutory period will entitle the holder to a decree 
for recovery of possession in a suit brought more than 
six months after dispossession, provided the defen- 
dant is a trespasser and cannot establish any title to 
the disputed land. A trespasser or a wrong doer can- 
not plead jus tertii unless he can show that the act 
complained of was .done by the authority of true 

owner. . . , 

The effect of S. 9 is only that if a summary suit be 

brought within the time prescribed by that section, 
the plaintiff therein who has been dispossessed 
otherwise than in due course of law will be entitled 
to be reinstated even if the defendant who thus dis- 
possessed him be the true owner or a person autho- 
rised or claiming under him; but a decree in such a 
suit will not have the force of res judicata on the 
Question of title. 26 C. 5/2 diss. from. (1902) 13 
MLJ 146: 26 M 514 (516, 517) (DB). 

20. Suit on title not barred. 

S. 9 — Dispossession of immoveable property— 

Bights to collect cow-dung and grass from land 
interfered with and party thrown out of land. 

Where not only the rights of the plaintiffs to 
collect cow-dung and grass from the land in dispute 
are interfered with but l he plaintiffs are also forcibly 
thrown out of the land, it would certainly amount to 
their “dispossession from the land in dispute and 
they would be” entitled to file a suit under S. 9 of 
the Specific Relief Act. AIR (Vol 38) 19ol Ajmer 

sad). 

S. 9— Right to sue — Persons dispossessed in 

possession on behalf of another. _ 

The proper persons to institute a suit under a. y. 
Specific Relief Act, are the persons who were actu- 
ally dispossessed from the property. Even if they 
were in possession on behalf of the plaintiff, still 
the plaintiff could only institute the suit if the 
persons actually dispossessed are not willing to sue. 
AIR (Vol 37) 1950 Pesh 9- 

S. 9— Remedy open— Person having only posses- 
sory title ousted— Suit in ejectment on basis ot 
possessory title more than six months after disposses- 
sion — Maintainability. , , , 

Even independently of S. 9 person who has been 
ousted by a trespasser from the possession of immo- 
vable property to which he had merely a P9 sses f ory 
title is not debarred from bringing a suit in eject- 
ment on the basis of his possessory title even after 
the lapse of six months from the date of his disposses- 

sion. AIR (Vol 22) 1935 108 ' 

1935 OWN 230: 10 Luck 6o9: 154 Ind Cas 570. 

S. 9— Possessory title. , . 

A person with established possession can bring a 

suit on the basis only of prior possession ^gainst ■ ® 
person interfering with that possession. AIR (Vol 16) 
1929 All 428 : 116 Ind Cas 816. 


— S. 9 — Lien for dower debt. 

The lien of a Muhammadan widow over property, 
on account of a dower debt, only operates so long as 
she remains in possession of the property. On being 
deprived of possession, she has a right, indepen- 
dently ot her lien, to recover possession within six 
months under the Specific Relief Act. The lien gives 
her no title, or right to recover possession, but only 
a right to retain possession: (7 All. 353, not Foil.) 

Nor (apart from S. 9 of the Specific Relief Act) can 
the widow rely on the title arising from mere prior 
possession. Title based on mere prior possession is 
only available against some one other than the right- 
ful owner. The heir is the rightful owner and the 
widow, only having a right of lien, has no title. AIR 
(Vol 14) 1927 All 534: 25 ALJ 806: 103 Ind Cas 
363 (DB). 

S. 9 — Suit on possessory title. 

Even independently of S. 9 of the Specific Relief 
Act, a person who has been ousted by a trespasser 
from the possession of immovable property, to which 
he had merely a possessory title, is not debarred 
from bringing a suit in ejectment on the basis of his 
possessory title even after the lapse of six months 
from the date of dispossession. AIR (Vol 14)1927 All 
526: 49 All 191: 25 ALJ 281: 99 Ind Cas 568 (DB). 

S. 9 — Remedy apart from section. 

If a person claiming to have taken the land as his 
share, when the estate was divided amongst the 
heirs is in peaceful possession and is dispossessed by 
a person who is a mere trespasser, a suit for posses- 
sion is maintainable as based on title apart from S. 9, 
Specific Relief Act. AIR (Vol 14) 1927 Rang 203: 5 
Rang 154: 102 Ind Cas 696 (DB). 

— S. 9 — Suit on. 

Except under the Specific Relief Act, S. 9 a suit for 
ejectment even against a trespasser cannot be main- 
tained merely on previous possession: 14 CWN 141. 
Dissented. AIR (Vol 12) 1925 Cal 1225: 89 Ind Cas 
180 (DB). 

S. 9— Where mortgage is invalid. 

A person who has contracted a usufructuary mort- 
gage over an occupancy holding, in contravention of 
the provisions of the law, will not receive the assis- 
tance of the Courts in a suit for recovery of posses- 
sion based'upon title such title being ex-hypothesi 
invalid. The plaintiff however can undoubtedly sue 
to be put back in possession under Section 9 of the 
Specific Relief Act, without pleading his title at all. 
AIR (Vol 10) 1923 All 81: 20 ALJ 972 (DB). 

S. 9— S. 56, Spe. Rel. Act. 

A person in possession against whom a decree 
under Section 9 of the Specific Relief Act has been 
passed in favour of another person, can bring a suit 
to establish his title to the land and for an injunction 
restraining the other person from executing his 
decree. Section 56 of the Act is no bar thereto. AIR 
(Vol 9) 1922 Bom 216: 24 Bom L R 768: 68 Ind 
Cas 490. 

S. 9 — The effect of an order under S. 144, Cr. P. 

Code, is not to disturb either title or possession 
though it may prevent the exercise of rights which a 
person in possession would otherwise be entitled to 
exercise during the continuance of the said order. If 
a person so prevented by an order under S. 144, Cr. 
P. Code, is dispossessed he can sue under S. 9 of the 
Sp. Rel. Act. (1921) 64 Ind Cal 572 (Cal). 

S. 9 Suit for possession of land and crops— 

Decree— Removal oF crops before execution — Subse- 
quent suit for damages. 

Plaintiff obtained a decree under S. 9 of the Sp. 
Rel. Act, for possession of certain lands with crops. 
The crops had been removed in the meantime before 
execution. The plff. brought a suit for recovery of 
the price of the crops. 
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Held, that the defts. could not by cutting and 
removing the crops annul the effect of the posses- 
sory decree, and that thev were liable though they 
denied pill’s title. AIR (Vol 5) 1918 All 12: 41 All 
108: 16 ALJ 924: 48 lnd Cas 422 (DB). 

S. 9— Suit for mesne profits. 

A suit for possession under S. 9 of the Sp_. Rcl. 
Act is no bar to a subsequent suit for mesne profits as 
the cause 1 ' of action are different. AIR (Vol 4) 1917 
Nag 19: 46 lnd Cas 8S5. 

S. 9_S. 9 ol the Sp. Rel. Act is no bar to a suit 

for possession against a trespasser instituted beyond 
S months alter dispossession by a person who has 
been in peaceful possession of his land even for a 
Period short ol the statutory period of 12 years. AIR 
(Vol 4) 1917 Pat 546 : 1 Pat L W 327: 2 Pat L J 280: 
(1917) Pat I1CC 161: 39 lnd Cas 458 (DB). 

g 9 a person not suing under the section when 

first dispossessed, can, alter the summary relief 
under the section is barred by time file a regular 
suit for ejectment under S. 110, Evidence Act. As 
mnn as he proves dispossession, the deft, must prove 
his title. AIR (Vol 3) L916 Pat 172: 2 Pat L J 61: 3 
Pat L W 258: 38 lnd Cas 797 (DB). 

9 No one though entitled to sue under S. 9 of 

the So. Rel. Act is bound to do so and he can always 
bring a regular suit founded on title either in addi- 
tion to or instead of the suit under that section. AIR 
(Vol 1) 1914 L B 11: 7 Bur L T 10: 7 LBR 83: 23 lnd 

Cas 367. , 

§ 9 Regular suit— PlfPs failure to prove title 

—Relief under S. 9 if can be granted. 

A person who sues for possession on the basis of his 
title cannot get a decree for possession under the first 
para, of S. 9. (1911) 8 ALJ 404: 10 I C 145. 

S. 9— Possessory suit— Effect of order of a Cri- 
minal Court— Revision. f 

The existence ol an order passed under b. 14o ot 
the Code of Criminal Procedure is no bar to the 
institution of a suit under S. 9 of the Specific Relief 
Act for recovery of possession of the same land. 
When a suit under S. 9 is decreed the remedy of the 
defendant lies not in revision but in the institution 
nf a suit for a declaration of the defendant s title and 
for possession. 1908 AWN 142: 5 ALJ 297: 30 A 
331 (333) (DB). 

S 9_ Suit by tenant of judgment-debtor against 

auction-purchaser-Delivery of possession - Civil 

Procedure Code, Ss. 318, 319. 

Where on obtaining delivery of possession of im- 
moveable property under S. 318. ol the Code of Civil 
Procedure the auction purchaser dispossessed a 
tenant of the judgment-debtor. 

Held— That the auction-purchaser not having pro- 
ceeded under S. 319 of the Code, the dispossession 
was not in due course of law and a suit under S. 9 
Specific Relief Act, was maintainable. (1908) 12 CWN 
€94 (696): 1 lnd Cas 430 (DB). 

21. S. 139 of Chota Nagpur Tenancy Act. 

•__§ 9 Suit by tenant against landlord. 

* A suit under S. 9 by a tenant to recover possession 
of land from which he has been unlawfully ejected is 

Tenancy Act", &&&*<£? STvT&S 

387: 9 lnd Cas 478 (DB). 

22. Other illustrative cases. 

S. 9— Court-fee in revision. 

‘ On an application for revision arising out of suit 

c o Specific Relief Act, court-fee payable is 
the same as has been paid on the plaint. AIR(Vol -8) 
1941 Rang 126 : 194L Rang L R 54 : 194 lnd Cas ; 70. 

§ 9 possessory decree m favour of plaintiff 

Defendants trespassing and reaping crops — T'vo 
suits by plaintiffs, one on possessory decree and the 
other for title— Proper procedure. 
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The plaintiffs had got a decree in a possessory suit 
under S.9. Afterwards, the defendants trespassed and 
reaped the crops. The plaintiffs filed two suits, one 
for profits basea on possessory decree and the other a 
title suit. The two suits were tried together and it 
was agreed that the decision of the suit for profits 
should depend upon the decision of the title suit, 
which was dismissed for want of title: 

Held, that the proper procedure to adopt was to de- 
cide the suit regarding the crops purely on the ques- 
tion of removal and on the basis of possessory title 
AIR (Vol 23) 1936 Mad 650 (650, 651) : 168 lnd Cas 
464. • ; , ..." 

S. 9— Continuing wrong — Criminal trespass. 

The continuance in possession of a trespasser is a, 
recurring wrong and constitutes a new entry every 
time that the true owner goes upon the land or as 
near to it as he dares to make a claim to it. There is 
a fresh cause of action each time he is resisted, and 
the persons entering subsequently with the permis- 
sion of the first trespassers and resisting the entry of 
the owner are equally guilty. AIR (Vol 15) 1928 Pat 
124 : 6 Pat 794 : 29 Cr L J 99 : 9 A I Cr 258 : 106 
lnd Cas 691 (DB). 

S. 9— Cause of action. 

The question, whether there is a cause of action or 
not, does not depend on the admission of the defen- 
dant. Where the plaint discloses a cause of action, 
and there is no finding that there is no cause of action, 
the plaintiff is entitled to a decree on the admission 
of the defence. AIR (Vol 8) 1921 Pat 280 : 1921 P H 
C C 297 : 65 lnd Cas 644. 

Ss. 9, 39 — Suit on basis of former possession 


apart from title — Concurrent suit for cancellation of 
deed of gift under which defendant claimed — Cause 
of action. 

Where a plaintiff field a suit for recovery of posses- 
sion of immoveable property under S. 9, and while 
such suit was pending filed a second suit asking lor 
cancellation of a deed of gift under which the delen- 
dant claimed title, it was held that this was not a 
splitting up of a cause of action and that the secona 
suit was unobjectionable in point of law. 1904 AVViN 
7 : 26 A 236 (237, 238) (DB). 

g 10 

-S. io, 111. (b) _ Scope-Pledgor and pledgee - 

Rights of— Sale or repledge by pledgee— Right or 
pawnor — Suit for redemption — Tender. 

Illus. (b) to S. 10 Specific Relief Act, is based upon 
the well-known rule that where a pledgee sells or re- 
pledges the articles pledged the pawnor is not en- 
titled to maintain an action of conversion or detinue 
without payment or tender of the amount due m 
respect of the pledge.An action for redemption ot tn 
pledge on payment of whatever is due mamtamaDi 
even though the amount due was not P r ® vl 101 us y 
tendered or paid. (1948) 53 Mys HCR 73 (DB). 

S. 10 Suit for recovery of account P a P® r ? T" 

Darpatni mehal— Alternate relief for damages be 
Rs. 500 - Suit, if triable by Small Cause Court 

Where ?he plaintiff , a patnidar, sued thedefendanj 

who was the darpatnidar for recovery of th .f k * i a 
other papers of the darpatini mehal on the basis 
contract contained in registered kabuhyat an 
such recovery, claimed Rs. 100 as cjmpensati • , 

Held, that it was not an ordinary moneysuu 
value of Rs. 100 but a suit for specific If rf ° rm |“ec ific 
a contract within the meaning of S. 10, b P eC t 
Relif Act. and that consequently, the suit was no^ 
cognizable by a Small Cause Court and th se 
appeal lay to the High Court. AIR (V ol 19) 193- 
481 : 59 C 352 : 138 lnd Cas 640. 

Suit for possession of a corpse will not lie ' 

S. 10 or S. 11 as a corpse cannot be regarded as 
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able property. AIR (Vol 17) 1930 Rang 143 : 7 Rang 
603 : 121 Ind Cas 775 (DB). 

S. 11. 


S. 11— Scope. 


Under a contract in writing, R delivered to A, a 
cinematograph projector. According to contract, A 
was to pay lor the projector in instalments and it 
was expressly provided that the ownership of the 
machine was not to pass to A till the price had been 
paid in full. In default of payment of an instalment, 

R had the option of cancelling the contract. A de- 
faulted in the payment of instalments ’and R exercis- 
ed his option of demanding the return of machine : 

Held, that A held the projector in a fiduciary capa- 
city within the meaning of cl. (a) of S. If after R had 
terminated the contract and demanded its return. 
After the termination of the contract, A had no right 
to deal with it or even use it. He held it on behalf 
of R and it was his duty to deliver it up to him. He 
was not a trustee in the technical sense but held the 
machine in fiduciary character. A 1 R (Vol 32) 194o 
Mad 281:1 L R (1946) Mad 174:58 L W 248 : (1945) 1 
M L J 460 : 1945 M W N 349 (D B). 

S. 11— Scope. 

In a suit for accounts by the beneficiary against the 
trustee, the beneficiary is entitled to recover the 
movables back in specie under the provisions of 
S. 11. AIR (Vol 27) 1940 Cal 337 : I L R (1940) 1 Cal 
373 : 71 C L J 215 : 44 C W N 304 : 190 lnd Cas 295 
(DB). 

S. 11— Suit for delivery of specific movables. 

In order to entitle a person to obtain delivery of 
specific movable property by suit and enforce the 
decree obtained by the stringent methods provided 
in O. 21, R. 31 of the C. P. Code, he should allege 
and prove facts which entitle him to compel the de- 
livery of the specific movables under the provision 
of S.U of the Sp. Rel. Act. A I R (V ol 3) 19 16 M ad 
314 : 39 Mad 1 : 29 M I J 342 : (l91o) MW N 044 : 2 
L W 805 : 18 M L T 236 : 30 Ind Cas 840 (FB). 

[On Appeal from : A I R (Vol 1) 1914 Mad 57 : 24 
Ind Cas 676.] 

S. 12. 

1. Scope. 

2. Contract of loan. 

3. Discretion of Court. 

4. Clause (c) and Explanation. 

5. Contracts specifically enforceable or otherwise 

—Illustrative cases. 

6. Prayer for possession. 

1. Scope. 

Ss. 12, 13 and 14— Suit for specific performance, 

what is. 

A suit by the vendor for the recovery from the pur- 
chaser of the consideration for the transfer of the 
property is a suit for specific performance. On the 
same principle a suit for the recovery of a sum to 
which the plaintiff is entitled under a deed of release 
is also a suit for specific performance. A I R (Vol 30) 
1943 Mad 761 : I L R (1944) Mad 83 : 56 L W 627 . 
(1943) 2 M L j 424 : 1943 M W N 647 (2) : I L R 
<1944) Mad 83 : 210 Ind Cas 389 (FB). 

S 12 — Unperformed unregistered contracts — 

Maintainability of suit for specific performance. 

Court can receive and adjudicate upon suits tor 
specific performance of unperformed unregistered 
contracts. The exact condition under which a plain- 
tiff will be allowed to sue depends, rather upon the 
circumstances, than upon a strict ■interpretation of 
S. 77, Regis. Act. A I R (Vol 22) 193o Pesh 12. 

S. 12- Applicability of principles of equity in 

India— To determine whether time is of the essence 
of contract, equity looks to substance of contract. 

In a suit for specific performance of a contract, in 
spite of the fact that in India relief by way of specific 

13F.Y.D./D.F. 41 


performance is the creature of statute, the principles 
of equity apply. Prima facie, equity does not regard 
the time of the contract but rather its substance. The 
disregard or the terms of a contract so far as the 
time is concerned may depend upon the express 
stipulations between the parties, the nature of the 
property, or the surrounding circumstances. A 1 R 
(Vol 21) 1934 Pat 518 : 15 P L T 469 : 1 B R 626 : 
156 lnd Cas 558 (DB). 

S. 12— Duty— Plaintiff. 

In an action for speciric performance, it is neces- 
sary for the plaintiff to prove the existence of a con- 
cluded contract between himself and the defendant 


and that he was ready and wi 


mg 


at all material 


i a va % • • ^ ^ * w 

dates to perform his part of the contract. A l R 
(Vol 21) 1934 Pat 518 : 15 P L T 46 ) : 1 B R 626 : 
156 Ind Cas 558 (DB). 

S. 12 -Mutuality is essential. 

Mutuality is essential in a suit for specific perfor- 
mance of a contract and the Court will not pass a 
decree for specific performance of a contract unless 
the plaintiff also could be compelled to specifically 
perform his part of the obligation. AIR (Vol 20) 
1933 Pat 306 : 14 P L T 1 Sup : 12 Pat 359 : 145 
Ind Cas 1 (DB). " 

s. 12 Though independently of S. 77 of the 

Registration Act a suit to compel registration of a 
document does not lie, the Registration Act does not 
touch or affect the equitable jurisdiction possessed 
by the civil Courts to pass a decree for specific per- 
formance by the execution and registration of a fresh 
document where circumstances exist entitling the 
plaintiff to such a decree. AIR (Vol 13) 1926 Pat 89 : 
1926 PHCC11-.7PLT 730: 95 Ind Cas 187 (DB). 
Ss. 12, 18, 35— Purchaser’s right. 

A purchaser may sue for specific performance and 
ask for an enquiry into the title, by the result of 
which he will be bound. AIR (Vol 7) 1920 Mad 859 : 
52 Ind Cas 971 (DB). 

S. 12— Report of Jury— If can form basis of suit. 

A report of a jury constituted under S. 139, Cr. P. 
Code, does not amount to a contract between the 
parties and cannot be made a basis for a suit for 
specific performance. AIR (Vol 3) 1916 Pat 264 18 

Cr. L J 305 : 38 Ind Cas 417. 

S. 12 Decree — Specific performance — Plain- 
tiff ready to perform his part. 

In a suit for specific performance of a term of an 
award directing a transfer of certain decrees to the 
defendant and payment by the defendant of their 
value to the plaintiff, the form of the decree was 
settled as in 54 L. T. 729; a sale deed duly executed 
and deposited in Court was directed to be delivered 
to the defendant and on the defendant’s undertaking 
to render all help in the execution of the decree the 
defendant was directed to pay the value of the de- 
crees to the plaintiff. (1901) 24 All 164 (169) : 1901 
AWN 208 (DB). 

S. 12 Agreement to renew Kanom — Specific 

performance — Subsequent purchaser with notice, 
rights of purchaser to eject. 

Where there is only an agreement to renew a 
kanom for mortgage for 12 years and the owner sells 
the property to a third person who purchases with 
notice of the prior agreement, such third person can 
sue to eject the person who is in possession and who 
is entitled to get the kanom renewed under the 
agreement not withstanding the fact that the person 
in possession would be in time at the institution of 
the suit for suing for specific performance of the 
prior agreement. (1901) 13 M L J 217 : 27 M 202 
(204, 205) (DB). 

2. Contract of loan. 

S. 12 — Personal decree. 

Debtor giving the documents of title to the 
creditor and writing to him that if payment is not 
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made within a certain period he will execute mort- 
gage— Failure to pay — Suit forspecific performance 
— Part payment during the pendency of suit. 

Held, that the agreement being clear and suffi- 
ciently precise, could be specifically enforced; and 
even if certain payment had been made, the grant of 
specific performance could be made conditional upon 
the return of the same but under the circumstances, 
no personal decree would be passed against the 
defendant. AIR (Vol 22) 1935 Mad 560 : 1935 
M W N 834 : 42 L W 500:158 Ind Cas 297 (DB). 

. S. 12— Specific terms in contract. 

According to the terms of the mortgage deed, the 
mortgagee was entitled to have the deficiency in the 
mortgage land made good from other land of the 
mortgagor. No specific khasra numbers were men- 
tioned in the original mortgage-deed. 

Held, that specification of land for making good 
the deficiency is not essential for the maintenance of 
of a suit for specific performance. The contract bet- 
ween the parties was that the deficiency was to be 
made in a specified manner and a suit for the per- 
formance of the contract in that manner is a suit for 
specific performance. AIR (Vol 17) 1930 Lah 997. 

S. 12 — Bargain for kanom. 

Bargain for kanom is not one for money, but for 
land. The mere fact that one of the incidents of the 
tenure is that the kanom tenant advances money to 
the jenmi and that there' 1 are stipulations for the 
return of the sum or such portion of it as is left after 
settling of arrears of rent at the termination of the 
tenure, is not sulficient to make the contract one of 
borrowing or lending. An agreement to grant a lease 
or kanom of a shop is not one of borrowing and lend- 
ing money but it is an agreement by which the 
kanom tenant bargains for a substantial interest in 
the jenmi’s property for the purpose of occupation, 
cultivation and improvement. The rule against 
granting specific performance of contracts to lend or 
borrosv money has no application to such an agree- 
ment. A 1R (Vol 16) 1929 Mad 777 : 1929 MWN 686. 

S. 12 — Agreement to execute mortgage. 

A promise to advance money in loan cannot 
sustain a suit for specific performance. The con- 
verse proposition that a promise to borrow money is 
not susceptible of specific performance Is equally not 
open to any doubt. But a promise to execute a 
mortgage of immovable property in lieu of consi- 
deration advanced is a promise to transfer title in 
such property and can be specifically enforced where 
money compensation will not give adequate relief. 

AIR (Vol L4) 1927 Oudh 55 : 2 Luck 299 : 3 O W N 
Sup 315 : 99 Ind Cas 483 (DB). 

S. 12 Specific performance — Form of decree. 

Ordinarily a suit will not lie for specific perfor- 
mance of a contract to pay money. But the case of a 
vendor is an exception to the general rule and the 
Court will grant a decree for specific performance of 
his contract against the purchaser. The form of the 
decree is that the plff. be at liberty to prepare and 
execute a conveyance to the deft, as an escrow to be 
delivered to the deft on payment of the purchase 
money within the time limited and the deft, should 
pay the purchase money after the conveyance is 
ready. If the contract is that the purchase money is 
to be paid before execution of the conveyance then 
the decree must be made accordingly. AIR (Vol 6) 
1919 Mad 304 : (1918) MWN 896 : 9 LW1; 35 
M L J 89 : 49 Ind Cas 385. 

Ss. 12 and 17 — Suit for balance of mortgage 

money. 

A suit to recover the unpaid consideration for a 
mortgage is a suit for specific performance of an 
agreement to lend money on a mortgage and is not 
maintainable. A 1 R (Vol 5) 1918 Lah 34 : 37 P R 


1918 : 66PWR 1918 : 124 P L R 1918 : 45 Ind Cas 
61 (DB). 

3. Discretion of Court. 

S. 12 — Restitution of conjugal rights. 

The relief asked for by the plaintiff in suit for res- 
titution of conjugal rights is one which is in the dis- 
cretion of the Court to grant. The suit is in the 
nature of a suit for specific performance. AIR 
(Vol 24) 1937 Rang 308 : 172 Ind Cas 118. 

-Ss. 12, 22— Contract for sale of property— Alter- 
native relief barred by time — Specific performance — 
Discretion of Court. 

Where a contract for the transfer of immovable 
property is not such as can be specifically granted, 
the plaintiff will not be entitled to get that relief 
merely because he has allowed his alternative relief 
to be barred by time. But if the contract for specific 
performance is of such a nature as to admit of being 
specifically performed, then the mere fact that the 
other remedy has become barred by time should not 
deprive the plaintiff from getting the relief to which 
he is entitled. AIR (Vol 20) 1933 All 846 : 1913 ALJ 
1584 : 56 A 142 : 148 Ind Cas 229 (DB). 

S. 12— Contract for sales of land — Time essence 

— Relief against stipulation. 

Courts of equity look at the substance as dis- 
tinguished from letters of agreements and administer 
justice accordingly; but they would not exercise their 
jurisdiction where the parties have expressed their 
agreements in clear terms that it will not apply by 
providing that time is to be of the essence of the bar- 
gain (contract for sale of land), unless the parties have 
subsequently waived them. AIR (Vol 2) 1915 P C 94: 
33 Ind Cas 323. 


4. Clause (c) and explanation. 

S. 12 — Agreement to lease — Parties areeing to 

compensation in money in case of breach, if can be 
specifically enforced. 

Where, according to the terms of the contract to 
lease immovable property and the other circums- 
tances, it is proved that the parties have agreed to 
accept compensation in money in case of breach, the 
contract cannot be specifically enforced. AIR 
(Vol 30) 1943 Cal 586 : I L R (1943) 1 Cal 138 : 47 
C W N 123 : 209 Ind Cas 566 (DB). 

S. 12 — Agreement to transfer land. 

Held, that in a case of a contract to transfer im- 
movable property money compensation cannot give 
adequate relief and that the explanation to S. 12 or 
the Specific Relief Act consequently applies. (193U/ 
7 O W N 135 (DB). 

S. 12— Compensation in money. 

Where compensation in money -is an adequate re- 
lief to the plaintiff a decree for specific performance 
of the contract should not be made. Proper decree in 
such cases would be one for damages which shouia 
be calculated on the price of the property at the dat 
of the breach of the contract. AIR (Vol 16) 19^-9 ' P 1 L 
190 : 25 N L J 121 : 30 ML W 443 : 50 C L J 1?? • 
31 Bom L R 883 : 56 I A 280 : 1929 M W N 452 ■ 

C W N 893 : 1929 A L J 780 : 57 M L J 205: 117 Ind 

Cas 1. 

S. 12 — Damages provided in default. 

In a contract for the transfer of immovable P 

perty there was a condition in the contract tor 
payment of damages in default of performance, " 
ther by the vendor or by the vendee. 3 here 
nothing to show that the clause with referen 
the default on the part of the vendor was to * 
other purpose than to provide a security to p 

formance. _ , .* . 

Held, in a suit for specific? performance, that tne 

contract was not one for the breach of wbicl *} 
would be adequate compensation. AIR (Vol 1- 
Mad 144 : 49 M L J 152 : 22 M L W 366 : 90 Ind 

Cas 605. 
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S. 12 — Presumption. 

S. 12 raises a presumption that compensation would 
not be adequate and the party alleging that it is ade- 
quate must make out a case to that effect. AIR 
(Vol 11) 1924 All 529 : 5 L R A Civ 180 : 78 Ind Cas 
167 (DB). 

S. 12 — An agreement to give land can be speci- 
fically enforced, as the breach of it could not be ade- 
quately compensated in money. There is no differ- 
ence in this respect between an agreement to sell and 
an agreement to make a gift. AIR (Vol 10) 1923 Nag 
47 : 71 Ind Cas 40. 

- S. 12— Explanation — Scope of. 

If a man promises to deliver land for an agreed 

§ rice and fails to fulfil his promise, the Court can 
ecree specific performance of the contract. AIR 
(Vol 2) 1915 L B 152: 8 Bur L T 101: 27 Ind Cas 732. 

Ss. 12 (c) and 54 — Injunction where pecuniary 

compensation is adequate — Sale of shares. 

Injunction should not as a rule, be granted where 
pecuniary compensation would give adequate relief. 
The sale of shares held as security by the deft. Co. 
to which plff. owed large sums, could not be res- 
trained by an injunction. (1911) 4 Bur L T 155 : 11 
Ind Cas 807. 

S. 12 — Adequacy of damages. 

Where the terms of the award in favour of the 
defendant had been performed in part and plaintiff 
sued for specific performance of remaining term, viz., 
that the plaintiff should transfer certain decrees to 
defendant and the defendant should pay their value 

to the plaintiff. , . , , 

Held, there was no measure by which damage tor 
non-perfoi mance could be estimated and that speci- 
fic performance should be granted. (1901) AWN 
208 : 24 All 164 (169). 


5. Contracts specifically enforceable or 
otherwise— Illustrative cases. 

S. 12 — Agreement to sell providing that if pro- 
perty is sold to another person, vendor would be lia- 
ble for damages— Right to specific performance. 

The right to claim specific performance is given by 
S. 12 of the Specific Relief Act, and a clause in an 
agreement to sell that if the vendor sells the pro- 
perty to any other person he would be liable tor the 
payment to the transferee his amount together with 
compensation and damages, does not detract jrom 
that right but merely provides for another remedy to 
the transferee in case the agreement is not carried 
out by the transferor or something is done by him 

to the transferee’s detriment. AJR (Vol 39) 1952 Nag 
244 : I L R (1949) Nag 959 : 1950 N L J 41. 

S. 12 (c). Illus. (iii) — Specific performance in res- 
pect of sale of specified shares— Ordering of. 

When shares are limited in number and are not 
ordinarily available in the market it is quite proper 
in view of Illus. (iii) to Cl. (c) of S. 12, Specific Re- 
lief Act, to grant a decree for specific performance ot 
a contract for the sale of such shares. AIR (Vol 36) 
1949 F C 211 : (1949) 2 M L J 476 : 1949 F C R 379 : 
85 C L J 34 : 1949 F L J 216 : 51 Bom L R 979. 

S. 12 Agreement to execute lease at a future 

^^contract for a lease is enforceable notwithstand- 
ing that the commencement of the term depends on 
the happening of an uncertain contingency, provided 
that at the time the contract is sought to be enforced 
the contingency has occurred. Specific performance 
nf an agreement to execute a lease at a future date 
can be ordered. AIR (Vol 34) 1947 Sind 6 : 22o Ind 
Cas 264. 

Ss. 12, 21, 27— A contracting to sell his house to 

B Purchase’ money to be paid by instalments — B 

Put in possession — Conveyance to be executed on 
payment of last instalment — Default by B waived 


by A — Subsequent sale by A to C— Contract held 
subsisting and could be specifically enforced 
against C. 

A contracted to sell his house to B. The considera- 
tion which was fixed at Rs. 2000 was to be paid in 
instalments. B was to be put in possession on pay- 
ment ol first instalment and on payment of the last 
of the instalments A was to execute a conveyance in 
favour of B. In terms of the agreement B was put in 
possession and went on making part payments of the 
purchase money but subsequently found it difficult to 
pay further. A accommodated him by allowing 
him to pay easy monthly instalments of Rs. 25. 
After this arrangement B made two or three instal- 
ments and again defaulted. Thereafter, A demanded 
the balance and as it' was not paid fie subsequently 
sold the house to C. Thereupon B brought a suit for 
specific performance of the contract for sale : 

Held, that (1) the fact that B and not A was in 
possession whether actually or through his tenants 
was sufficient to affect C with notice of B’s interest 
which would necessarily include notice of his prior 
contract. C therefore was not a bona fide purchaser 
for value without notice and specific performance 
could be enforced against him. 

(2) No doubt B failed to make payments at the sti- 
pulated time but as A had been all along very lenient 
in enforcing payment of instalments it could not be 
held that any particular default or defaults could ter- 
minate the contract except upon express notice to 
that effect which was not given by A. The contract 
theiefore was subsisting. 

(3) The contract was one of which Court should 
grant specific performance in the exercise of its dis- 
cretion. The case could not be brought within any of 
the clauses of S. 21. The contract being for safe of 
immovable property there was a presumption under 
S. 12 that compensation in money was not adequate 
relief. This presumption was not rebutted. As the 
defaults in payments by B had been consistently 
waived by A neither he nor any one claiming through 
him could put it forward as a ground for refusing 
specific performance. AIR (Vol 33) 1946 Cal 521: 229 
Ind Cas 73. 

S. 12— Contract of lease— Specific performance. 

An oral agreement to lease, not coming under 
S. 27A can be specifically enforced. AIR (Vol 30) 1943 
Cal 586 : I L R (1943) 1 Cal 138 : 47 C W N 123 : 
209 Ind Cas 566 (DB). 

S. 12 — Deed not presented for registration by 

vendee— Whether can compel his vendor to execute 
new deed and register that deed. 

The Regis. Act does not touch or affect the equit- 
able jurisdiction possessed by the Civil Courts to pass 
a decree for specific performance where circums- 
tances exist entitling the plaintiff to such a decree. 
Hence, where a vendee has not presented a deed for 
registration, he can compel his vendor to execute a 
new deed and register that deed by obtaining a - de- 
cree for specific performance, directing the vendor 
to execute and register a fresh conveyance in his 
favour. AIR (Vol 29) 1942 Pat 311 : 21 Pat 150 : 23 
PLT 580: 201 Ind Cas 260 (DB). 

S. 12 — Contract by vendors to sell land — One of 

them minor — Vendee going into possession and reta- 
ining it for long time without repudiating contract — 
Purchase price not paid — Suit by vendors for specific 
performance— Minor becoming major then : 

Held, that the vendee having remained in posses- 
sion of the land without repudiating the contract, 
must be deemed to have waived the right to repu- 
diate it on the ground that one of the vendors was a 
minor when the contract was executed. The vendors 
were entitled to maintain the suit. AIR (Vol 27) 1940 
Mad 625 : (1940) 1 MLJ 251 : 1940 MWN 183 : 51 L 
W 384 : ILR (1940) Mad 852 : 194 Ind Cas 446 (DB). 
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S. 12 — Suit for specific performance of contract 

of sale — There must be completed agreement of 
sale. 

A decree for specific performance of a contract of 
sale can be passed only on proof of the fact that there 
was a completed agreement of sale between the 
plaintiff and the defendant. Where there is no com- 
pleted agreement of sale between the plaintiff and 
defendant and all that is relied upon is promise by 
defendant to sell his share to the plaintiff if and 
when defendant decides to transfer his share, such a 
promise is not equivalent to a completed agreement 
of sale and cannot form the basis of a suit tor speci- 
fic performance. AIK (Vol _:6) 1939 All 64: 1938 ALJ 
1166 : 1938 AWR 736: ISO lud Cas 361. 


S. 12— Suit for specific performance by vendor 

—Conditions necessary— Disposition of property after 
contract of sale, when disables vendor from carrying 
out contract. 


In a suit for specific performance, the plaintiff must 
always be ready and willing to carry out his part of 
the contract. A transaction whereby a vendor dispo- 
ses of the subject-matter of the contract in violation 
of the contract has a twofold significance; (1) as 
showing an intention on his part to treat the contract 
as at an end or to abandon the contract and (2) as 
hearing on the question of his capacity to perform 
the contract. Where, subsequently to the contract, 
the vendor sells away the subject-matter of the con- 
tract to a third party , the Court w ill be justified in 
drawing both the inferences above indicated, name- 
ly, that he had thereby shown his intention to aban- 
don the contract so far as specific performance there- 
of was concerned and also diasabled himself from 
performing the contract in the sense o( conveying the 
property to the original vendee- Where, however, 
the subsequent transaction entered into by him is not 
in the nature of a sale of the subject-matter of the 
contract and there is nothing to show' that he intend- 
ed to abandon the contract or to treat it as at an end, 
the question whether by such transaction he has in- 
capacitated or disabled himself from performing his 
part of the contract will be a question of fact to be 
determined in the light of several considerations. 
The vendor’s obligation to deliver possession arises 
only when the purchase money is paid by the vendee 
ana the document of sale is executed by the vendor. 
It is with reference to these considerations that the 
question of the vendor’s ability to carry out the 
several obligations imposed upon him by law as ven- 
dor must be determined. It is not right in all cases to 
take the state of things as on the date of the institu- 
tion of the suit as conclusive proof that the vendor 
has incapacitated himself : 


Held, on facts that the lease given by the vendor 
did not disable him from carrying out his contract 
with the vendee so as to disentitle the vendor to 
claim specific performance. AIR (\ ol 26) 1939 Mad 
547 : (1939) 1 MLJ 436 : 49 L W 362 : 1939 M W N 
451 : 188 Ind Cas 691 (DB). 

S. 12— Contract, when can be enforced against 

minor’s guardian. . 

Where the guardian or manager enters into a con- 
tract for sale of immovable property on behalf of the 
minor, and the legal necessity for such sale has been 
proved, the contract can be specifically enforced. 
AIR (Vol 22) 1935 Pat 237 : 1 B R 747 : 1 d 7 Ind Cas 


327. 

S. 12— Registration of document— Obligation of 

vendor to execute a registered sale. 

The doctrine that even though a vendor ot proper- 
ty may execute a conveyance if the conveyance 
snould fail to be registered the purchaser of property 
has still a claim foi specific performance is a vicious 
do. trine. In all cases where the purchaser of proper- 
ty accepts an unregistered document he may be 


regarded as relieving the other party, the vendor, of 
his obligation to tender a registered document in 
performance of the contract. It cannot be said that a 
person who agrees to sell and convey property is 
bound not only to execute a proper conveyance once 
but go on executing as many conveyances as may be 
required by the vendor in respect of that property. 
Such an obligation cannot possibly be recognzied but 
the re may be proper cases apart altogether from the 
provisions of the Registration Act in which a pur- 
chaser of property who had accepted a document 
unregistered will be entitled to come to Court and 
ask for specific performance of the contract on the 
ground that it has not been properly performed. But 
such a case must be made out on the particular facts. 
AIR (Vol 15) 1928 Mad 344 : 108 Ind Cas 782. 


S. 12— Suit to recover money. 

A suit for the recovery of money can in no sense be 
treated as a suit to enforce a contract unless the 
contract is for the delivery of particular coins. AIR 
(Vol 13) 1926 Rang 198 : 4 Rang 227 : 5 Bur L J 133: 
97 Ind Cas 1032 (DB). 

S. 12 — Specific performance of contract to sell 

land — Decree, form of — Contract by minors guar- 
dian. 

A Shafi-i-sharik has a right of pre-emption in a 
village of large estates inasmuch as he is a partner in 
the tning sold. 

In a suit for pre-emption brought on the ground 
that the plaintiff was Shafi-i-Sharik the evidence 
showed that the parties had divided the property in- 
cluding the soil of roadways and water courses leav- 
ing all public and private rights and rights of tenants 
in respect to irrigation as belore: Held that the plain- 
tiff was not Shafi-i-Sharik of the vendor. 

Held further, that the fact that a tenant after 
partition between the landlords, irrigates his field in 
one mahal from his well situated in another mahal, 
does not constitute the plaintiff a Shafi-i-Knabit ot 
the vendor, nor does the fact that the plaintiff ana 
vendor are tenants-in-common of the choupal make 
him a Shafi-i-Khabit. A choupal is but a house and 
may be adapted to any other use to which a house 
may be put, and the sale of the zemindari docs no 
include that of a choupal, because the ownership o 
the latter is distinct and separate from that ot tn 
former. (1908) 7 ALJ 879 : 33 All 28 : 7 Ind Cas 404 
(407, 408) (DB). 

S. 12— Specific performance — Mistake conun° n 

or unilateral. r r „ 

The courts are recluctant to refuse specific P er j" 
mance on the ground of unilateral mistake, on. 
the defendant proves something further. What 
further evidence should amount to has been 
expressed:— “That a hardship, amounting to in J u * 
tice, would be inflicted upon the defendant by . 
ing him to his bargain.’’ (1905) 7 Bom L R 319 


6. Prayer for possession. 

S. 12 — An agreement to sell does not cre * ®. a 

terest in the property, much less a right to oot 
:cree for possession of the property • . A . K 1 »rn 
— All 60: 1938 ALJ 1189: 1939 AWR 87. 1L 
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S. 14. 


1. Applicability and scope. 

2. Divisibility of contract. 

3. English case law. # 

4. Necessity of proving title. 

5. Sale. 

1. Applicability and scope. 

_ Ss 14 15 — Sections 14 and 15 should not 
nfined to the case where the inability to cornpl^ ^ 
e contract is due to a legal defect such ^299: 
;le. AIR (Vol 25) 1938 Bom 134: 39 Bom L K ^ 

4 Ind Cas 75 (DB). 
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14 to 17— Whether exhaustive. 

Sections 14 to 17 of the Specific Relief Act consti- 
tute a complete Code so far as specific performance 
of part of a contract is concerned AIR (Vol 20) 1933 
Cal 98: 36CWN 1002: 57 CLJ 1:141 Ind Cas 708 iDB). 

S. 14— Lease by co-sharer— Enforcement to at 

least his interest. 

A co-sharer professed to grant a lease ot the entire 
interest in a property of which he held a share only, 
had the draft of the Kabulivat made, agreed to give 
an amalnama or authority to the lessee to take posses- 
sion of the property and received the lull selami 
stipulated from the lessee and accepted rent. The 
other co-sharers refusing to execute the kabuliyat 
the co-sharer refused possession of his share. Lessee 
sued for amalnama and possession. 

Held, that the suit was not for specific performance 
of a contract and thus coming under Ss. 14, 15 and 
16 but was for a declaration and consequential relief 
to which the plaintiffs were entitled. AIR > 0- ol 16) 
1929 Cal 380 : 33 CWN 314 : 118 Ind Cas 849 (DB). 

Ss. 14, 15— Application. 

Sections 14 and 15 of the Sp. Rel. Act refer to 
cases where the inability to perform the whole con- 
tract was not contemplated by the contracting par- 
ties; they do not apply to the case where the obs- 
tacle to the full performance is known to the parties 
and no provision is made to meet it. Where the per- 
formance of a contract is dependent on the consent 
of a third person and such consent cannot be ob- 
tained specific performance will not be decreed even 
of so much of the contract as is poss.b e on abate- 
ment of consideration or even the full stipulated 
consideration 5 . 1 AIR (Vol 2, 1915 Nag 15: 12 NLR 19: 
34 Ind Cas 461. 

2. Divisibility of contract. 

Ss. 14 to 17 — Question of fact- 

The question whether a contract is divisible or not 
for the purposes of enforcing specific performance de- 
pends on the facts and circumstances of each parti- 
rular case and the question is essentially a Question 
of fart AIR (Vol ,0) 1913 Cal 98: 38 CWN 1002: 57 
CLJ 1: 141 Ind Cas 708 (DB). 

14 to 17-Specific performance of P art - 

Where certain persons, acting as agents of Tive other 
oersons, entered into a contract of sale of the shares 
of the latter and though the agents had .acted in 
excess of their authority, three of the principals 

ratified the agreement. ...... _ , 

oouxtbesve^y enforced as "eg-ds the ^es 

CaS S. 14 — Assignment of lease rights— Specific per- 
forms nrt of part-Severable contract-Jo.nder of 

Pl “I'lSse was executed by the Government in favour 
of the plaintiff’s predecessor in title with a covenant 
for renewal. Just before expiry of the term, the 
nlaintiff applied for renewal but the Government 
SecHned. The plaintiff had assigned a major portion 

of the leasehold interest in favour of a third party. 

On a suit for specific performance by plaintiff. 

tijj rnntts-Trotter, C. J* and V. S. Kao, J. 
Where a lessee has transferred his leasehold interest 
in nart of the property to another, he can get the 
lease Renewed in respect of the part which remains. 
W L pn there is an assignment, each assignee holding 
Ws part in Physical severalty, there come into exis- 
tenamce as many covenants as there are assignees, on 
which separate actions can be brought. 

v • Vmon T The suggestion, that when the lessee 
^ Ms’ Lht to wo or m ore people and gives 
S possession of separate plots in the property, 


there results as many covenants to renew as there are 
assignees, is altogether unreasonable and is entirely 
unsupported by authority. 

Cases bearing on the apportionment of rent or re- 
ferring to covenants for repairs are not in point 
as they are not pari materia with covenants to 
renew which are covenants to create new rights. 
Whether the contract is made originally with two 
or more persons or two or more became jointly en- 
titled to its benefit, some alone cannot enforce speci- 
fic performance when the others do not join. AIR 
(Vol 14) 1927 Mad 513: 52 MLJ 443: 50 Mad 595: 25 
MLW 525: 1927 MWN 318: 38 MLT 233: 102 Ind 
Cas 246 (DB). 

3 English case law. 

S. 14— Per Suhrawardy, J.— The law on the point 

of specific performance must be taken to have been 
codified by Ss. 14 to 17, Specific Relief Act; and 
English authorities can only be resorted to tor the 
purposes of explaining those sections. AIK (\ol lo) 
1929 Cal 380: 33 CWN 314: 113 Ind Cas 849 (DB). 

S. 14— English law. ,. f 

Sections 14 to 17 inclusive of the Specifi Rebel 
Act, 1877, are both positive and negative in their 
form. Taken together, they constitute a complete 
Code, within the terms ol which specific pertor- 
mance of contracts must he brought, if it is to be gran- 
ted at all. Although assistance may be derived from 
a consideration of cases upon this branch ot bnglisn 

jurisprudence, the language of the sections must 

ultimately prevail. AIR (Vol 12) 19-5 P. C. 45^48 
MLJ 172: 27 Bom LB 740: 23 ALJ <09:29 CWN 
919-6 L R P C 38: 21 MLW 390: 192o MWN 138: 
52 I A 90: 52 Cal 335: 3 Pat L R Civ 93: 86 Ind 

Cas 232. . . . . « 

4. Necessity of proving title. 

S. 14— In a suit for a declaration that the plain- 
tiff was the owner of the certain property, the tact 
that he was in possession is not in Rself enough. 
He must also show a subsisting title. AIR (\ ol -8) 

1941 Nag 357: 1941 NLJ 534: 1LR (1942) Nag 564: 
197 Ind Cas 612 (DB). 

5. Sale. 

Ss. 14, 15, 16— Vendor unable to transfer whole 

of property agreed to be sold — Purchaser, held en- 
titled to relief only if he agreed to buy remaining 
Dortion for stipulated consideration -Sections 14, 15, 
16 held not applicable. AIR (Vol 25) 1938 Bom 134: 
39' Bom L R 1299: 174 Ind Cas 75 (DB). 

S. 14 — Applicability-Sale by co-parcener ot 

joint Hindu family. . 

Where the property sold by a co- parcener in a 

joint Hindu family is by no means small the vendee 

can obtain specific performance only in respect ot 
the entire property sold and that of the share of the 
alienating co-parcener only. AIR ( \ ol lo) LJoL uai 
463: 35 CWN 40 (DB). 

S. 14— Where the purchaser is not allowed to 

obtain a small portion of the land sold, he can be 
awarded compensation for the same. . 

It makes no difference that the mistake is dis- 
covered only after he co iveyance has been executed 
and registered. AIR (Vol 14) 1927 Rang 90: 5 Bur 
L J 206: 100 Ind Cas 327. 

S. 14— Claim against property— Damages. 

In a suit for specific performance of a contract to 
sell, even if the plaintiff knows that there was a 
claim against the defendant for maintenance there 
would be nothing in that fact to put the plaintiff on 
notice that there was an incumbrance on the suit 
property, and even if the defendant sold the pro- 
perty, defendant would still be liable to provide 
maintenance out of the sale proceeds which would 
in spite of the sale retain the character of the ances- 
tral property. The case comes within the section 14 
of the Specific Relief Act and the plaintiff is entitled 
in compensation for the burden which is imposed 
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upon the property he contracted to buy owing to the 
decree passed for maintenance. AIR (Vol 10) 1923 
Bom 271: 77 Ind Cas 500 (DB). 

Ss. 14, 15 — Description by boundaries. 

Where the property agreed to be sold was clearly 
described by boundaries, number and area, but was 
found on measurement to be incorrect in area the 
purchaser cannot claim specific performance with 
compensation for the area bv which the property 
was found to be less. AIR (Vol 7) 1920 Bom 104: 22 
Bom L R 849: 57 Ind Cas 957 (DB). 

S. 14— Contract to sell portion of joint family 

property — Specific performance. 

Where the vendee of a share of joint family pro- 
perty bought it on the assurance of the vendor that 
he was competent to sell the property held by him- 
self and his co-sharers. Held, that though the ven- 
dor was not competent to bind his co-sharers 
specific performance should be decreed against his 
own share of the property and he could not escape 
the obligation because he had acted in excess of 
authority. AIR (Vol 5) 1918 Lah 889: 27 CLJ 611: 42 
Ind Cas 378 (DB). 

S. 14 — Applicability of— Deficiency in extent — 

Execution of conveyance. 

The rule enunciated in S. 14 holds good even 
where the deficiency in area is discovered after the 
execution of the conveyance and the vendee is en- 
titled to compensation. AIR (Vol 3) 1916 Mad 526: 
29 M L J 122 : 18 M L T 364 : (1915) M W N 422 : 
29 Ind Cas 394 (DB). 

Ss.14 an( j 15 — Contract —Vendor and purchaser 

— Specific performance — Deficiency in property to 
be purchased — Compensation. 

In exercising its jurisdiction over specific perfor- 
mance a Court of Equity looks at the substance and 
not merely at the letter of the contract. 

If a vendor sues, and is in a position to convey 
substantially what the purchaser has contracted to 
get, the Court u ill decree specific performance with 
compensation for any small and immaterial defi- 
ciency, provided that the vendor has not, by mis- 
representation or otherwise, disentitled himself to 
his remedy. If the purchaser is suing, he may elect 
subject to conditions of hardship to take all that he 
can get, and to have a proportionate abatement from 
the purchase-money. This right applies only to a 
deficiency in the subject-matter described in the 
contract, but not to a claim to makegood a represen- 
tation about that subject-matter made not in the 
contract but collaterally to it, in which case the 
remedy is recision, or a claim lor damages for deceit 
where there has been fraud or for breach of a colla- 
teral contract if there has been such a contract. AIR 
(Vol 2) 1915 P C 113: 32 Ind Cas 47. 

S. 14 — Covenant of title — Compensation not 

assessable in money — Enforceability of contract. 

The vendor under a contract to sell lands under- 
took to give security against any claim set up by the 
reversioners in future. 

Held, that the contract could not he specifically 
enforced as the portion of it relating to security can- 
not be compensated for in monev under S. 14 of the 
Act. AIR (Vol 2) 1915 Mad 1161: 27 Ind Cas 449 (DB). 
S. 14 — Agreement to sell — Price not fixed. 

In cases where there is an agreement to sell but 
the agreement is silent as to the price, it is the duty 
of the Court while ordering specific performance to 
determine by itself or through a commissioner the 
price which should in reason be paid. An agreement 
for the sale of a whole house may be enforced speci- 
fically to the extent of the vendor’s share therein 
when it is found that he is only part owner of it. 
AIR (Vol 1) 1914 Lah 469: 71 PLR 1914: 109 PWR 
914: 22 Ind Cas 517 (DB). 


S. 14 — Alienation of property contracted to be 

sold before performance. 

A contracted to sell land mentioned in a sale pro- 
clamation but before he could sell it, a portion of it 
had been alienated. 

Held, that specific performance of the contract 
cannot be granted. (1911) 9 MLT 318 : 10 Ind Cas 
678 (DB). 

S. 15. 

1. Applicability and scope. 

2. Illustrations. 

3. Object. 

4. Suit. 


1. Applicability and scope. 

S. 15 — Under S. 15 of the Specific Relief Act, the 

Court can grant a decree for specific performance 
limited to the share of the manager on payment of 
the Consideration agreed upon without any abate- 
ment. AIR (Vol 36) 1949 Sind 18. 


S. 15 — Relinquishment of claim to part of pro- 
perty. 

There is nothing in S. 15 or any other provisions 
of the law limiting S. 15 to any particular state of 
the proceedings, it is, therefore, open to a person 
bringing a suit for specific performance of contract to 
relinquish his claim to any part of the property in 
suit on the conditions specified in that section at any 
time before the suit is finally decided by a Court. 119 
Ind Cas 491 : 11 Lah 69 : 31 PLR 352 : AIR (Vol 17) 
1930 Lah 34 (DB). 

S. 15 — Where the whole of the contract for 

renewal of a lease at rent to be fixed by lessor could 
not be performed and the lessees were not prepared 
to pay rent, for the entire leasehold, as demised by 
the lease, to the lessor for a small portion of the land 
as to which contract was enforceable. 

Held, that the Court cannot make a new contract 
for the parties by splitting up the demised premises 
and apportion the rent payable for that portion only. 
109 Ind Cas 298 : 55 Cal 841 : 47 CLJ 376 : 32 CWN 
439 : AIR (Vol 16) 1929 Cal 50 (DB). 


S. 15 — Scope of — Conveyance, executed — 

effect of. 

Section 15 of the Sp. Relief Act applies only before 
he contract has been executed, but if it has been 
jerformed by the execution of a sale deed and 
lelivery of possession the rights of the parties are 
governed by S. 55 of the T. P. Act. 45 Ind Cas 669 : 
MR (Vol 4) 1917 Nag 125. 

2. Illustrations. <f 

S. 15, 111. (a)— Applicability— Hindu joint family 

jroperty — Agreement for sale by father. 

Illustration (a) to S. 15, Specific Relief Act, applies 
>nly to a case where the person who agrees to sell a 
jarticular property has no interest in any portion or 
t. It has, therefore, no application to an agreement 
or sale ol joint family property by the father of the 
oint family, as he has interest in every portion ot 
he joint family property. ILR (1950) Nag 397 : 1950 
M L J 379 : AIR (Vol 37) 1950 Nag 78. 

S. 15, Ulus, (a) (b), S. 17— “Unable to perform’ 


-Specific performance of a contract to sell vy 

aanaging member. . . 

Section 15 is not applicable to a case of a contra 
o sell lands by an undivided Hindu father who i 
dmittedlv entitled to convey his portion of the land** 
. 15 would be applicable only if the contractors ha 
o interest in any portion of the property agreed 
>e conveyed as in illustration (a) or is unable, 
onvey such portion as in illustration (b) to 
ection. Where the managing member and undiviaea 
ather of a Hindu family agree to sell the whole 
ands including his son’s share the case does not iai 
vithin S. 15 and specific performance of the contrac 
:an be decreed to the vendor without any adjudica- 
ion on the binding nature or otherwise of the con- 
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tract on the son. (190S) 32 M 320 (321, 322) : 4 Ind 
Cas 506 (DB). 

3. Object. 

— S. 15 — Refusal to pay full price for part of the 

property. . . , , 

Specific Relief Act, S. 15 is enacted lor the beneht 
of the purchaser and cannot operate to his detriment. 
That section gives him option and if he declines to 
accept the offer whereby he has to pay the whole 
price for a fraction of the property which brings him 
loss, he cannot be regarded to have “improperly de- 
clined to accept delivery of the property” within the 
meaning of S. 55, T. P. Act. 115 Ind Cas 2^1 : 

JM L W 304 : AIR (Vol 16) 1929 Mad 189 : 56 M L J 
99 (DB). 

4. Suit. 

(a) General. 

(b) Grant of part performance. 

(a) General. 

S. 15 — Agreement to sell joint family property 

by manager— Suit for specific performance — Other 
members not parties — Power of Court to consider 
if agreement is binding on them — Agreement not 
proved to be so binding — Court, if and when can 
grant decree limited to manager's share. 

Where a plaintiff suing for specific performance of 
an agreement of sale of joint family property entered 
into by the manager of the joint family, seeks to bind 
the interests of the other coparceners, the Court is 
right in going into the question whether the agree- 
ment is binding on them, although they have not 
been impleaded in the suit. If the agreement is not 
proved to be binding on them, specific performance 
cannot be granted of the agreement so as to direct 
execution of a conveyance of the entire property. 

But under S. 15 of the Specific Relief Act, the Court 
can grant a decree for speciBc performance limited 
to the share of the manager on payment of the con- 
sideration agreed upon without any abatement. It, 
however, the plaintiff is not prepared to Purchase 

the ahare of the manager in the property agreed to 

be sold for the entire purchase price without being 
only compensated for loss caused, the Court can 
refuse to grant a limited decree for specific perfor- 
mance AIR (Vol 36) 1949 Sind 18 (DB). . 

S 15, Proviso — Applicability- Person invoking 

benefit of — If should relinquish right to appeal 
against portion of decree-holder that order for speci- 
fic performance cannot be made as to part of the 

property. „ r c 

Where a person sues for specific performance of an 
agreement and it is held that he cannot obtain an 
order in respect of !the whole but only part of the 
property, the subject of the agreement sought to be 
enforced, it is at that stage that he must make up his 
mind what he will do if he considers that the deci- 
sion of the trial Court, which has held ^ that : he w not 

entitled to specific performance * of 
incorrect. He cannot call in aid S. 15 ot the bpecinc 
Relief Act and, at the same time, proceed in addition 
to obtain the remainder of the property or damages , 
that is not relinquishment of all claims. But if, how- 
ever, he is content to take what the section gives 
him, he must abandon all further claim and all 
further rights and indeed t would seem a right of 
appeal which ordinarily would be open to him when 
Re trial Court has held that the agreement in suit 

could not be ordered to be specifically performed but 
that the contracting party was able to perform a part 
nf it • the injured party must then and there make 
up his mind whether he will ask the Court to jass a 
decree giving him relief provided by S. 15, and, as a 
condition precedent to the Court granting a decree 
forego all further claims and rights to enforce per- 
formance of the contract or to compensation for loss 

or damage. 
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Per Horwill, J. — In saying that he intended to 
appeal the plaintiff was not refusing to give the 
undertaking required by the proviso to S. 15 in the 
event of its being held in appeal that the section 
applied. Anyhow as the grant of the relief under 
S. 15 is discretionary there is no need for interference 
in appeal. (1947) 69 L W 680 : 1947 M W N 629 : 
(1947) 2 M L J 366 (DB). 

S- 15 — Vendorand purchaser — Purchase of land 

Sale-deed describing laud accurately by boundaries 
and stating it to be about 99 grounds — Land found 
to be only 85 grounds— Suit for compensation for 
deficiency* 

A person purchased certain land. The sale-deed 
described the land accurately by boundaries and 
stated it to be about 99 grounds. I he purchaser had 
full knowledge and all information regarding the 
land he was purchasing and knew what actually he 
was purchasing. After the sale, the land was surveyed 
and it then measured only 85 grounds. 1 he pur- 
chaser brought a suit against vendor for compensa- 
tion by way of damages for the deficiency on the 
ground that the vendor had agreed to sell 99 grounds 
but actually sold only 85 grounds : 

Held, that though the suit was not one for specific 
performance, yet the principle of S. 15 applied the 
deficiency being a considerable portion, d he pur- 
chaser being thorougly conversant with boundaries 
and extent of land ana the sale deed having described 
it accurately by boundaries, the question of area was 
not material for the sale. Moreover, the sale-deed 
gave no warranty that -land was 99 grounds. I he 
purchaser, therefore, could not succeed. AIR l Vol -5) 

Ind Cas 173. 

Ss. 15, 14, 19 — Contract by defendant to sell 

house — House belonging to defendant and his 
minor brother — Specific performance as regards 
half the house and compensation for the breach. 

The defendant entered into a contract for sale to 
plaintiff for Rs 600 of a house which belonged jointly 
to the defendant 'and his minor brother. Both the 
lower Courts concurrently found that the defendant 
was not competent to enter into the contract on 
behalf of his minor brother. The lower Appellate 
Court granted the specific performance of contract 
relating to half the house and damages for the breach 
of contract on the part of the defendant : 

Held, that as .the portion of the contract which 

must be left unperformed is equal to the other por- 
tion in respect of which the decree for specific P er *°*: 

mance had been given, it was unpossible to say that 
the part unperformed was small. Section 14 could 
not, in the circumstances apply to the case. 1 he 
case was therefore, governed by S. Id. It clearly 
shows that if the plaintiff desires to have a decree 
for specific performance of part of the contract, he 
must relinquish all claim to compensation for the 
default on the part of the defendant. AIR (Vol 2.) 

1935 Oudh 453 : 11 Luck 390= 1935 O W N 890 : 157 
Ind Cas 570. 

Ss. 15, 14, 16, 17— Co-sharer agreeing to lease 

entire property believing other co- sharer had g*yc“ 
consent— Other co-sharer refusing - Suit for specific 

P Where a co-sharer professed to grant a lease of the 
entire estate in a property of which he held a share 
only, in the belief that the lessee had already 
obtained the consent to the other co-sharer : 

Held, that it could not be deemed that there was 
a concluded contract whereby the co-sharer under- 
took a binding obligation on behalf of himselt and 
the other co-snarer to obtain the lease of the property 
and no suit for specific performance to execute a 
kabuliyat and give possession could lie against the 
entire body of the proprietors. 
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Held, further, that even assuming that there was 
a concluded contract, specific performance of the 
agreement in part could not be decreed under S. 15 
as the plaintiff had not relinquished all claim to 
further performance and all right to compensation. 
AIR (Vol 19) 1932 P C 43 : 59 1 A 47 : 36 CWN 231 ; 
55 C L J 46 : 62 M L J 2*13: 35 L W 825 : 59 C 1025: 
136 Ind Cas 405. 

S. 15 — Where a major agrees to sell property 

belonging to himself and his minor nephew whose 
property he has no right to sell, and consequently 
the agreement with regard to which is void, the 
purchaser *is entitled, in a suit for specific perfor- 
mance, on offering to pay the whole purchase money, 
to a decree directing the adult party to convey all 
his interest in the property. 89 Ind Cas 422 : AIR 
(Vol 13) 1926 Lah 136 (DB). 

S. 15 — Other co-owner not joining — When 

specific performance of vendor’s share decreed. 

Where a person agrees to sell an undivided plot of 
land owned by himself and a stranger to the agree- 
ment who subsequently declines to join in the sale, 
under S. 15 of the Specific Relief Act, specific perfor- 
mance cannot be directed in respect of the agree- 
ment to sell the whole plot but can be directed in 
respect of so much of his part of the contract as he 
can perform. In other words, he can be directed to 
sell his half share of the land to the plaintiff but this 
can be done provided the latter relinquishes all claim 
to further performance and also all right to compen- 
sation for the deficiency. Further, if the plaintiff 
cares to purchase the share of the promisor alone he 
is bound to pay the full price that he has agreed to 
pay for the whole plot. Rut if the plaintiff does not 
agree to these conditions he will, however, be 
entitled to damages, though not to specific perfor- 
mance of any portion of the contract. 88 Ind Cas 

472 : 26 P L R 360 : 0 Lah 221 : AIR (Vol 12) 1925 
Lah 405 (DB). 

S. 15 — Where there is no completed contract 

between the parties, a court cannot decree specific 
performance. When plaintiff sued to enforce specific 
performance of a contract lor sale of certain land by 
the first and second defendant and it was found that 
the second defendant had never agreed to sell, the 
contract cannot be specifically enforced. (1922) 65 
Ind Cas 594 (DB) (Cal). 

Ss. 15 and 16 — Contract to sell whole house— 

Vendor possessing only a half — Specific performance. 

Where a person on behalf of himself and as agent 
for another agreed to sell a house in which each of 
them had one half-share and it was found he had no 
authority to sell the half- share of the other. 

Held that the plaintiff was onl> entitled to a decree 
for specific performance for half of the house on 
condition of paying the full price agreed upon for the 
entire house. 13 A L J 739 : 29 Ind Cas 628 : AIR 
(Vol 2) 1915 All 263 (DB). 

S. 15 Contract by manager — Not binding on 

others— Right to specific performance. 

Where the manager of joint Hindu family con- 
tracted to sell family lands and the contract was not 
binding on the other members specific performance 
could not be decreed even against the manager. 37 
Mad 387 : 14 M L T 199 : 15 Ind Cas 623 : AIR (Vol 
1) 1914 Mad 450 (DB). 

Ss. 15 and 16— Co parcener’s agreement to sell 

— Specific performance. 

One member of a joint Hindu family cannot agree 
to sell joint property without the consent of the 
others and such an agreement, if made, cannot be 
specifically enforced. (1913) 11 A L J 456 : 20 Ind 
Cas 247. 

- S c. 15 and 18 — Contract for sale by manager— 
Specific performance — Damages. 


Where a person is jointly interested in an estate- 
with another person and deals with the entire pro- 
perty, specific performance will not be granted 
against him as to his share, the plaintiff’s remedy 
being only bv way of damages. (1913) 18 C L J 333 :. 
21 Ind Cas 528 V DB). 

S. 15 — Contract to sell— Pardanashin woman — 

No independent advice — Consideration inadequate— 
Straitened circumstances— If can be enforced. 

Where a contract for sale was entered into with a 
semi-illiterate pardanashin woman and it is found 
that she had no independent advice -in the matter, 
that the consideration was entirely inadequate and 
it is also found that the allegation by the vendee 
that he had paid consideration was false. 

Held, that the contract cannot be specifically 
enforced. Where a contract to sell was entered into 
by a widow and her executor in pursuance of a power 
given to her by her husband’s will but latter on the 
probate was revoked. 

It was held that if the contract was one which 
could otherwise be specifically enforced, it can be 
enforced against the widow’s interest in the property 
provided here is nothing >n the plaintiff’s conduct 
amounting to abandonment, waiver or acquiescence 
and the defendant’s position has not been altered by 
the plaintiff’s delay in bringing the suit. (1912) 16 
CWN 247 : 13 Ind Cas 879 (DB). 

Ss. 15, 17 — Contract for sale of lands by some oi» 

behalf of themselves and some minors— Contract 
found not binding on minor — Contract indivisible — 
Decree form of. 

In a suit for specific performance of a contract to 
sell lands by some of the defendants on their own 
behalf and on behalf of other defendants who we ire 
minors, if it he found that the contract is indivisible, 
and not binding on the minors, a decree cannot be 
passed compelling a conveyance of the interest of the 
minors as well by the major defendants on whom 
the contract was found binding. But the plaintiff is 
entitled to take a conveyance by the major defen- 
dants of all their interests in the properties for the 
purchase money agreed upon without abatement or 
compensation, if he be so willing. (1910) 5 Ind Cas 
79 : 33 M 359 (361, 302) : 20 M L J 328 (DB). 


Ss. 15, 18 (b) and 21 (b)— Applicability. 


Plaintiffs contracted to purchase a share of a village 
together with cultivating rights in the Sir land for 
Rs. 1,600. He sued for specific performance of the 
contract and obtained a decree which provided : 
“that the defendant to make a petition to the 
Revenue authorities under S. 45 of the Tenancy Act 
and prosecute the petition to its end. . 

Held, that as the price of the cultivating right in 
the Sir land was Rs. 850, these rights formed a 
“considerable portion’’ of the subject-matter ol .the 
sale and therefore the contract could not be specially 
enforced. , 

Held, that as, under S. 45, Tenancy Act, tne 
Collector is not bound to sanction transfer or tne 
cultivating rights in the Sir land at the vend 0 * 
request made under compulsion, the Lower Court . 
decree on this point could not be upheld and tn 
the plaintiff mav sue for damages for breach of con 
tract. (1910) 6 N L R 185 : 8 Ind Cas 1184. 

Ss. 15 and 17— Contract to sell by manager— 

Specific performance. , , 

An agreement to sell certain lands by the ta 
as the menager of a joint Hindu family can be " 
cially enforced in a suit against both the father * 
the son, even though the latter did not conS< !” 
ratify the contract, since the managing me ? ,r Jv f 
entitled to sell lands for certain purposes. S.io 
the Sp. Rel. Act applies only if the father , ha " r is 
interest in the property agreed to be sold, or * 
unable to convey it. (1909) 32 Mad 420 : 4 Ind 
500 (DB). 
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(b) Grant of part performance. 

5. 15 — Vendor agreeing to sell property belong- 

■» ■ a _ C a 1 - - K 


ing to him and others — Signatures of others not 
obtained — Vendee’s suit for specific performance of 
contract — When maintainable. 

Two defendants who were brothers executed an 
agreement to sell a certain vacant site. It was 
agreed that the balance of the price would be paid 
at the time of registration, that the sale deed should 
be registered within a month, that at the time of 
registration, the defendants would “obtain the 
signatures of the rest of the heirs’’, and that in the 
event of their failure to obtain the signatures of the 
heirs “they would be liable for damages and tor 
getting the registration done.’’ No deed of sale was 
executed in pursuance of this agreement, and a suit 
was brought by the plaintiff vendee to enforce 
specific performance : 

Held, that the defendants were unable to perform 
the whole of their contract, and, therefore, under 
S. 15, the Court would direct the defendants to 
perform specifically so much of the contract as they 
could perlorm, provided that the plaintiff relinquished 
all claims to further performance and all right to 
compensation. AIR (Vol 30) 1943 Nag 313 : 194o 
NLJ 452 : ILR (1944) Nag 33 : 210 Ind Cas 579. 

S. 15— One party performing his part — Other 

incompetent to perform one part— Other part can be 

enforced. , 

In the case of conveyances where one party nas 

performed the whole of his part of the contract, and 

it is only the opposite party which is incompetent to 

perform one part of it, then it is open to the Civil 

Court to enforce the performance by the second 

party of that part which he is competent to perform. 

AIK (Vol 22) 1935 All 832 : 1935 A L J 910 : 1935 
A w R 1034 : 58 A 230 : 158 lnd Cas 1106 (Db). . 

-Ss. 15, 14 , 16 -Agreement by member of joint 
ri a, ffiardlv (nr sale of entire property— \ endor 


in such a case cannot enforce specific performance of 
the entire contract. But Courts will grant specific 
performance by a conveyance of the share which the 
vendor had in the property at the date of the con- 
tract, if the purchaser elects to pay the entire con- 
sideration, and the share should be specified in the 
decree. 96 lnd Cas 949 : AIR (Vol 13) 1926 Nag 493. 

.S. 15 — Where the managing member of a joint 


Hindu family for sale of entire property 
unable to convey more than his share — Specific p 

'“Tea member of a joint Hindu family purports 
to sell not only his own share but those of his 
coparceners and the vendor is not able to I give a good 
title to anything more than his own individual share 
in the property, if the purchaser desires to have a 
remedy by way of specific performance, he cannot 
claim more Than the share ol the actual contracting 
member of the joint family and he can only ob a n 
even that share by being prepared to pay not merely 
a proportionate part of the purchase price thowhjto 

C VV N 40 : 131 lnd Cas 849 (DB). 

S. 15-Sale without title to whole property. 

Where vendor agrees to sell certain prope y 

vendee but he is not legally entitled to sell whole 

sss? ft ffferastt & 

755 : AIR (Vol L4) 1927 Lah 773 (DB). 

S. 15— Sale of minor’s share. . 

unhand* a f Jn he 

AIR 

S 15 Sale of joint family property. 

The managing member ol a joint Hindu family, 
who for purposes not binding upon the other co- 
parceners and P without their concurrence, agrees to 
convey a specific item of joint family property cannot 
‘perform’ his contract in its .entirety and the case 
Mis within the provisions of S. 15. The purchaser 


Hindu family enters into a contract to sell an item 
of family property and that contract is not proved to 
be binding on the other members specific performance 
cannot be granted so as to direct execution ol a con- 
veyance of the entire property but it is open to the 
purchaser to get specific performance so far as the 
share of the vendor is concerned on payment of the 
consideration agreed upon without any abatement. 
26 Mad 74 and 32 Mad -320, Overruled. 63 lnd Cas 
374 • 44 Mad 605 : 13 M L W 562 : 1921 MWN 316 : 
AIR (Vol 8) 1921 Mad 172 : 41 M L J 129 (FB). 

S. 15 — Contract to sell by member of joint 

family— Part performance. 

A person is entitled to a specific performance of a 
contract by a member of Hindu family to sell ms 
share of the property but not to a decree tor part 
performance. Conveyance of a portion is not such a 
part of the contract as he can perform within the 
meaning of S. 15 of the Act. 26 M 74 : 32 M 320 : 
37 M 387, Diss. 38 Mad 1187 : 16 M L T _ 3.0 : -6 
lnd Cas 983 : AIR (Vol 2) 191 5 Mad 740 (DB). 

Ss. 15 and 17_Part performance of contract. 

Specific performance of a part of the contract affect- 
ing some of the properties in an undivided Hindu 
family cannot he ordered under S. 17 but in a case 
falling under S. 15 the Court can grant part perfor- 
mance as the word “may’’ in that section confers a 
discretion upon the Court. 37 Mad 403 : <19f2) 
M W N 87 : 11 M L T 87 : 22 M L J 257 : 13 Ind Cas 
471 : AIR (Vol 2) 1915 Mad 305 (DB). 

Ss. 15 and 16— Joint Hindu family — Agreement 

to sell by members — If can be specifically enforced 
against share of some. 

Specific performance of an agreement to sell cannot 
be enforced against the share of an undivided 
member of a Mithakshara joint Hindu family. Before 
partition the members have no share to convey. The 
remedy of the aggrieved party lies in damages 
against the said co-sharer. (1912) 16 C W N 93 : 11 
Ind Cas 892. 

Ss. 15, 16 and 18— Contract for sale by manager 

Suit for specific performance. 

In a suit for specific performance of a contract for 
the sale of joint family property by the father it is 
open to the Court to grant a decree as regards the 

share of the father alone. ...... . T 

Obiter the liability of the sons might be determined 
in the suit il the plaintiff asks for it. (1913) MWN 
995 : 14 M L T 495 : 21 lnd Cas 778 (DB). 

S 16 

V 16 —Contract to sell plot— Earnest money paid 
—Part then sold to bona fide purchaser for value 
without notice — Original contract not showing that 
part sold stood on separate footing from rest — Nor 
part sold equal in value to remainder : 

Held, that S. 16 had no application. The specific 
performance of the part of the original contract could 
not be granted. AIR (Vol 25) 1938 Cal 234 . 06 
C L J 1 : 175 Ind Cas 315. 

S. 16— Scope of— Agreement to sell — Contract 

becoming incapable of performance, not being divi- 
sible— Specific performance cannot be granted — 
Advance paid could be recovered. 

Section 16 does not stand isolated and for under- 
standing its full significance, it must be read in con- 
junction with certain other sections which along with 
it form a group. Sections 14 to 17 inclusive are both 
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positive and negative in their form. Taken together, 
they constitute a complete code within the terms of 
which relief of the character in question must be 
brought, if it is to be granted at all. 

A agreed to sell to the plaintiff a plot of land his 
share being one-third, the two-thirds belonging to 
his children. Out of the agreed consideration, plain- 
tiff paid a certain amount as advance to A. But later 
on the contract became incapable of performance as 
the sons were unwilling to fulfil it. Plaintiff sued for 
specific performance of the contract : 

Held, that decree directing A to convey his one- 
third share on the plaintiff paying a third of the 
agreed price was wrong, as the Court could not subs- 
titute a new bargain and a new contract on the par- 
ties. As A had committed a fraud, a decree should 
be passed in favour of the plaintiff directing A to re- 
turn the advance received with interest. AIR 
(Vol 24) 1937 Mad 596: 45 L W 393: 171 Ind Cas 30. 

S. 16 — Applicability — Sale by member of joint 

Hindu family. 

The shares of the co-parceners are not separate 
therefore S. 16 cannot apply to a case whether spe- 
cific performance is claimed in respect of a contract 
of sale entered into by one of the co-parceners. AIR 
(Vol 18) 1931 Cal 463 : 35 C VV N 40 (DB). 

S. 16 — Conditions for applicability — Contract 

should be separable. 

Where a person contracts to sell a house belonging 
to himself and another and the purchaser desires the 
Court to exercise power under S. 16, Specific Relief 
Act, the question is whether, if the original contract 
concerned the whole house, a sale of moiety of the 
house can be described as part of a contract which 
taken by itself can and ought to be specifically per- 
formed, and which stands on a separate and inde- 
pendent footing from the other part of the contract 
which admittedly cannot be performed. 

Before a Court can exercise the power given by 
S. 16, it must have before it some material tending 
to establish these propositions and cannot apply the 
section on a mere surmise that if opportunity were 

f ;iven for further enquiry such material might be 
orthcoming and possibly might be found to be suffi- 

cient. # 

Before S. 16 applies, there must be a contract which 
stands on a separate and independent footing and it 
cannot be said that the contract for the purchase of 
half the house stands on an independent footing 
from the contract to purchase the whole house. AIR 
(Vol 14) 1927 Mad 1109 : 104 Ind Cas 192. 

S. 16— Divisible contract. 

Where a contract is a divisible contract, the rule 
that specific performance will not be granted of a part 
only does not apply, for, that assumes that the con- 
tract is entire and indivisible. AIR (Vol 14) 1927 Mad 
513 : 52 M LJ 443 : 50 Mad 595 : 25 M L W 525 : 
1927 MWN 318: 38 MLT 233 : 102 Ind Cas 246 (DB). 

S. 16 — Separable contract — Could be capable of 

performance by itself — Power of court. 

To make S. 16 applicable it has to be shown that 
there was a part of the contract, which (a) “taken by 
itself could and ought to be specifically performed,” 
and (b) “stood on a separate and independent foot- 
ing” from the other part of the contract, which ad- 
mittedly could not be performed. 

Before a Court can exercise the power given by 
S. 16 it must have before it some material tending to 
establish these propositions, and cannot apply the 
section on a mere surmise that, if opportunity were 
given for further enquiry, such material might he 
forthcoming and possibly might be found to be suffi- 
cient; the words of the section, wide as they are, do 
not authorize the Court to take action otherwise than 
judicially and in particular do not permit it to make 
tor the parties or to 'enforce upon them a contract, 


which in substance they have already not made for 
themselves. 

When the whole contract is enforced in one way 
or another, as to the greater part by the remedy of 
specific performance and as to a small residue by 
compensation, it is not necessarily making a new 
contract to select from among the remedies, which 
the Court can grant, one for the major and another 
for the minor part of the contract. For this jurisdic- 
tion S. 14 specifically provides and S. 17 forbids any 
extension beyond it. Hence S. 16, both because it 
must be something not covered by S. 14 and because 
no Court can act unjudicially without either statu- 
tory warrant or consensual authority, must be limit- 
ed and the expression “stands on a separate and 
independent footing” points to a limitation, which 
would exclude any new bargain, that cannot be said 
to be contained in the old one. AIR (Vol 12) 1925 
P C 45 : 48 M L J 172 : 27 Bom L R 740 : 23 A L J 
709 : 29 C W N 919 : 6 L R P C 38 : 21 M L W 390 : 
1925 M W N 138 : 52 I A 90 : 52 Cal 335 : 3 Pat L R 
Civ 93 : 86 Ind Cas 232. 


S. 16 — Some properties not belonging to vendor 

— Properties distinct — Abatement in price. 

Where two distinct plots are agreed to be sold by 
one agreement, and the enjoyment of one plot is not 
dependent on the enjoyment of the other, the Court 
will decree specific performance of one only if it is 
subsquently discovered by the purchaser that at the 
time of entering into the agreement, the vendor had 
no title to the other. The question whether the con- 
tract is divisible or indivisible is one of construction, 
depending upon the nature and circumstances of 
each individual contract. 


Where the defendant made representation that 
he was able to convey the whole property but was 
really entitled, to a parcel thereof, the plaintiff is en- 
titled on specific performance being decreed in res- 
pect of that parcel alone, to an abatement of price 
in respect of the parcel to which he has no title. 
AIR (Vol 10) 1923 Cal 694 : 50 Cal 700 : 27 C VV N 
693 : 75 Ind Cas 421 (DB). 

S. 16 — Absence of specification. 

Where an agreement to convey certain number of 
well-sites to be received in a certain 'year did not 
specify what sites were to be conveyed. 

Held. (Per McColl, A.J.C.) that the case would fall 
under S. 21 (c). 

Held, (Per Heald, A. J. C.) that the agreement 
could be specifically enforced to the extent of the 
number of sites, defendant could convey upto the 
agreed number. It was immaterial whether the de- 
fendant was able to perform whole of the agreement. 
AIR (Vol 8) 1921 U B 16 : 4 U B R 35 : 4 U B R 38 : 


IUBR41. 

•S. 16 — Contract for sale of land — Co-owner — 


specific performance of portion. 

Where a number of persons combined to sell pro- 
>erty, parts of which are owned by some of them 
vith other persons individually a claim by the ven- 

lee for enforcement of the contract as against some 
>ortions only of the property will be sustained, it the 
»ortions claimed can reasonably be enjoyed indepen- 
lently of the remainder. AIR (Vol 6) 1919 Mad 374 . 
13 Ind Cas 283 (DB). 

-S. 17. 

•5. i.7— Party’s conduct making whole perform- 


nce impossible. . , . 

Where the plaintiff by his conduct, has made ic 
^possible for the Court to give effect to the coni race 
a itslentirety, the Court will not allow specific 

armance of a part. AIR (Vol 15) 19*-$ Ca I 584. 
lal 1181: 32 CWN 1163: 109 Ind Cas 284 (DB). 

S. 17— Divisibility of contract — Sale of immov- 

ble property in one lot — Presumption as to mdivi- 

ibility. 
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Court will not, as a general rule compel specific 
performance of a contract unless it can execute the 
whole contract. It may be that the contract though 
in form one and entire, is in substance divisible and 
where the contract is in substance divisible, there is 
nothing to prevent the Court from carrying into 
effect that portion of it, which is capable of being 
carried into effect. 

The rule is firmly established that a contract for 
sale of property in one lot will generally be consi- 
dered indivisible, for the reason that there is obvious 
injustice in compelling the purchaser of the entirety 
to take undivided parts or shares of the estate. AIR 
(Vol 11) 1924 Pat 81: 4 PLT 553: 2 Pat L R Civ 181: 

78 Ind Cas 483 (DB). 

S. 17— Specific performance— Variation of agree- 

ment. . 

Where the plaintiff called upon the defendant to 
perform a contract different from the real agreement 
between them, he cannot claim performance thereof. 
AIR (Vol 6) 1919 Cal 234 : 29 C L J 256 : 51 Ind Cas 
13 (DB). 

Ss. 17 and 18— Void transaction — Sanction- 

Driving third party to suit. 

A Court cannot sanction a transaction devoid ot 
any legal effect, nor can it compel a party to do an 
act the effect of which would be to compel a third 
party to bring a suit. AIR (Vol 2 ) 1915 Mad 30o: 37 
Mad 403: (1912) MWN 87: 11 N1LT 87: 22 MLJ 2o7: 
13 Ind Cas 471 (DB). 

S. 17— Imperfect contract— Document signed by 

only one of the executants on the understanding that 

others would join it. , , , 

A deed of sale purporting to be executed by three 

persons was signed by only one of them. d he con- 
tract embodied in the deed was to take effect only 
on its execution by all the parties. 

Held, that the document constituted a P r °P°sed 
agreement and not a perfected one and as one ot the 
executants only had signed it the contract could not 
be enforced. 11910)11 Cr L J 477:7 Ind Cas 393 

(DB) (All). 

s. 17 — Minors as parties to agreement to sen 

Specific performance. u u if 

Contract entered into by some persons on behalt 
of themselves and some minors to sell certain lands 
cannot be enforced if the agreement was not for 
purposes binding on the minor. The Persons who i are 

SU-Kh? S£S2 .T'SmTS K' As 

Cas 79 (DB). 

S. 17— Specific purformance of part* f 

500 (DB). 

s * 18 ‘ ^ Applicability. 

2. Concurrence of other persons. 

3. Court’s powers. 

4. Redemption of encumbrance. 

5. Implied covenant. 

6. Interest acquired subsequently. 

7. Return of deposit and costs. 

8. Other illustrative cases. 

1. Applicability. 

c iR__Tn cases where the Transfer of Property 

SsS3££ SSSSS ,S,S°^£S 

Ind Cas 390 (Lah). 


S. 18 — Applicability of — Contract to sell by 

guardian as guardian. 

Section 18 does not apply to a case where the vendor 
did not purport to sell the property as if it were his 
own, but purported to sell it as the property of her 
minor ward. tl905) 9 CWN 1019: 2 CLJ 6: 32 C 832 
(836) (DB). 

2. Concurrence of other persons. 

S. 18— Specific performance— Concurrence of 

other persons. 

Plaintiff contracted with deft, and his landlord 
that plff. would give a plot of land to the landlord 
in exchange for that held by deft, under the landlord, 
that plff. was to be given actual possession of the 
plot held by deft, and that deft, was to get an equal 
plot, from the landlord out of the lands got by him 
in exchange from plff., deft, received the money hut 
refused to vacate. Held that on the deft s landlord 
giving him a plot out of the lands given by pltr. in 
exchange, deft, was hound to vacate and give posses- 
sion to plff. AIR (Vol 4) 1917 Cal 635 : 35 Ind 
Cas 840 (DB). 

3. Court’s powers. 

S. 18— Sale of reversionary rights. 

A sale of a reversionary right of succession, though 
at the time of the sale it does not affect a transfer or 
property, gives rise to a right which the Court will 
enforce when the inheritance falls into possession. 
Such a contract is enforceable in a province where 
the Transfer of Property Act is not in force. AIR 
(Vol 17) 1930 Lah 928 (DB). 

S. 18— Agreement to purchase — Title in the 

vendor— Unwilling purchaser — Court’s discretion 
to force the title. 

There must he something more than a very 
probable ground for believing that the title will 
prove unassailable before it can be forced on an 
unwilling purchaser. The cases in which the 
courts have forced a title on an unwilling pur- 
chaser, appear to have been for the most part 
cases in which the doubt alleged was dependent 
upon some question of law which the court could 
solve or upon the hare possibility of a fact being 
alleged which had through a long period of time 
been treated as affording no ground for doubting the 
title. (1903) 5 Bom L R 885 (891). 

4. Redemption of encumbrance. 

S. 18— Vendor undertaking to discharge en- 
cumbrance. , 

When a vendor undertakes to discharge the en- 

cumbrances on the property, the Court decreeing 
specific performance can direct him to discharge the 
encumbrances before he is paid the consideration tor 
the sale, as S. 18 (c) applies not only to undisclosed 
encumbrances but to cases where the vendor under- 
takes to discharge the encumbrances on the pro- 
perty. AIR (Vol 13) 1926 Mad 569: 50 MLJ 228: 1920 
MWN 271: 94 Ind Cas 561. 

5. Implied covenant. 

S. 18 (d^— Scope. . , 

Section 18 lays down certain rights which the pur- 
chaser or the lessee of a property has against the 
vendor or lessor who, having an imperfect title 
thereto, contracts to sell or let. It does not make the 
contract invalid. 

If a person agrees to let, there is an implied cove- 
nant on his part to do all things necessary to make 
the transfer effective. If the lessor is in a position to 
do all things that are necessary for completing the 
title of the lessee, there is no reason why the con- 
tract to lease could not be specifically enforced. AIR 
(Vol 25) 1938 Cal 136: 42 CWN 97: 1LR (1938; I Cal 
563: 176 Ind Cas 832 (DB). 

S. 18— Implied covanant to procure sanction of 

Revenue Officer. 
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Where the subject-matter of the agreement sued 
upon was the same as the subject-matter of another 
deed of sale which mentioned the transfer of culti- 
vating rights in sir land along with a share of the 
village sold, but the suit agreement made no men- 
tion of the same — Meld, there was an agreement to 
transfer sir rights also and an implied covenant on 
the part of the vendor suing on the agreement to do 
all things necessary to elfect such transfer, which 
would include an application to the Revenue Officer 
to sanction the transfer according to C. P. Tenancy 
Act, S. 50 (1). AIR (Vol 17 ) 1930 P C 287. 

S. 18— On 9th July 1914, one M agreed to buy 

from ] a four annas share of a village including sir 
and khudkhast lands, with ^cultivating rights in sir 
for Rs. 46,100. M paid Rs. 5,000 as earnest money, 
but being unable to raise the balance of the purchase- 
money, arranged with S that he should have the 
benefit of the contract with J, pay the balance, take 
the sale-deed in his name and convey to him the 
said share at any time within ten years on his paying 
him Rs. 41,000. On 25th August 1914 S accordingly 
took a sale-deed from J and paid him the balance 
of the purchase-money. On 4th September 1914 an 
agreement was executed by S in favour of M stating 
the arrangement alrea ly mentioned. This document 
made no specific mention of the cultivating rights in 
sir. In a suit by S for specific performance of the 
agreement. 

Held, that there was an implied covenant to trans- 
fer and un ler the Specific Relief Act the Court has 
got power to make a decree prayed for. AIR (Vol 17) 
1930 P C 287. 

G. Interest acquired subsequently. 

S. 18 — As the Transfer of Property Act does not 

apply to the Punjab, the sale of spes successionis of a 
Hindu reversioner is transferable and under S. 18 of 
the Specific Relief Act a sale of reversionary right of 
succession, though at the time of sale it does not 
effect a transfer of property, gives rise to a right 
which the Court will enforce when the inheritance 
falls into possession. AIR (Vol 13) 1926 Lah 39 : 89 
lnd Cas 792. 

S. 18— Movables. 

If there is a sale or pledge to a bona fi le purchaser 
or pledgee lor value by one who has no title, if that 
person subsequently obtains a title, it enures to the 
benefit of the purchaser or pledgee. A I R (Vol 11) 
1924 Mad 438 : 45 MLJ 516 : 1924 MWN 6 : 46 Mad 
852 : 18 M L W 545 : 77 lnd Cas 580 (PR). 

S. 18— Agreement to share tenancy. 

Where the defendants. Government tenants in- 
duced plaintiffs, their brothers to come to help them 
to reclaim the land and promised to give them one 
half of whatever they might obtain, and after such 
reclamation proprietary rights were conferred on the 
tenants by Government. Held, that though an agree- 
ment to share the tenancy might be invalid under 
S. 8 of the Government Tenants (Punjab) Act an 
agreement to share whatever they might obtain is 
not invalid and on the principle of S. 4 3 of the T. P. 
Act, and S. 18 of the Specific Relief Act can be en- 
forced when the proprietary rights were subsequent- 
ly conferred on the tenants. AIR (Vol 9) 1922 Lah 
287 : 3 Lah 92 : 3 L L J 506 : 64 lnd Cas 18 (DB). 
_S. 18— Contract for sale by disqualified person 
Subsequent removal of disqualification — Effect of. 
A judgment-debtor selling the property^ while the 
Collector is exercising powers under S. 32oA, C. P. C. 
must convey the property to the purchaser alter the 
Collector’s management ceases and his incompetence 
to sell it is removed. (1912) 36 Bom 510 : 14 Bom L R 
598 : 16 lnd Cas 570 (DB). 

S- 18 -Limited interest— Knowledge. 

The mortgagee having full knowledge of the limit- 
ed interest of the mortgagor in the property mort- 


gaged cannot put his claim to any enlarged interest 
of the mortgagor in the property. (1910) 34 Bom 175: 
12 Bom L R 143 : 5 lnd Cas 866 (DB). 

S. 18— Contract without power of performance 

— Subsequent acquisition of power. 

A person who enters into a contract without hav- 
ing the power of performing it at the time can be 
compelled to perform it if he subsequently acquired 
the power. (1910) 7 lnd Cas 218 (DB) (Cal). 

7. Return of deposit and costs. 

S. IS (d)— Interest on deposit. 

Prima facie, a purchaser is entitled under terms of 
S. 18 (d) to interest, provided there is nothing in his 
conduct to disentitle him to the same. AIR (Vol 27) 
1940 Mad 739 : 1940 M W N 14 (DB). 

S. IS (d) — Vendor’s suit for specific performance 

dismissed — Purchaser, if can claim costs. 

Section 18 (d) does not deprive the Court of any 
discretion in the matter of costs in cases where ven- 
dor’s suit for specific performance has been dismissed 
due to his imperfect title. It is unreasonable to hold 
that S. 18 (d) lays down an absolute rule independent 
of the conduct of the purchaser as defendants in the 
course of the suit for specific performance. Under 
S. 35, Civil P. C., the Court has power to award costs 
in the light of the conduct of the parties to the suit. 
AIR (Vol 27) 1940 Mad 739 : 1940 MWN 14 (DB). 

S. 18 — Sale by Registrar — Calcutta High Court 

Rules, Ch. 27. 

The conditions of deposit for a sale under Ch. 27 
of the Calcutta High Court Rules are similar to the 
principles of deposit and return as contained in S. 18 
of the Specific Relief Act. AIR (Vol 17) 1930 Cal 324: 
57 Cal 106. 

S. 18 — Sale of ancestral property compensation. 

Where a Hindu father agrees to sell family pro- 
perty without necessity, alleging that he is the only 
owner thereof, his title to the property is an imper- 
fect title within S. 18 of the Specific Relief Act ana 
he is guilty of misrepresentation within S. 18 Cl. y 
of the Contract Act. The vendee in such a case * s 
entitled to compensation under Specific Relief Act, 
S. 19 and is entitled under S. 35 to rescission and its 
consequences such as refund. AIR (Vol 14) 1927 Sind 
219 : 20 SLR 220 (DB). 

S. 18 -Agreement to purchase property in shares 

— No steps taken to pay purchase money — Right to 
specific performance. 

Where an agreement to purchase is, through the 
inability of one of the parties to find the pur- 
chase-money, practically abandoned, he cannot tufn 
round and claim specific performance though he may 
be entitled to recover any advance that he roigm 
have paid. (1911) 14 CLJ 159 : 11 lnd Cas 228 (DB). 

8. Other illustrative Cases. 

Ss. IS and 25— Defendant purchasing property 

in Court sale and agreeing to sell to plaintiff on its 
confirmation — Plaintiff’s right to specific perfor- 
mance of contract on confirmation of sale — Doctrin 
of mutuality— If applicable. 

The defendant purchased certain fields which were 
sold by auction for arrears of land revenue and pa - 
ed a chithi in favour of the plaintiff agreeing to se» 
these fields to him for a certain amount alter 
sale was confirmed. It was stipulated that m 
event of the sale being not confirmed the contract 
sell between the parties would not operate an 
in such an event the earnest money was not to w j ' 
funded. After the sale was confirmed the plaim 
sued for specific performance. It was contende 
the defendant that the doctrine of mutuality wa 
applicable and that the plaintiff was not entitled to 
specific enforcement of the contract. Overruling 
contention, 
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Held, that the contract entered into was valid 
and one capable ol specific performance and that 
specific pertormance should be enforced under S. 18 
<a) of the Specific Relief Act. The doctrine of mutua- 
lity could have no application as the Specific Relief 
Act lays down the rights and disabilities in respect 
of doubts as to title both in respect of the vendor 
and of the vendee under S. 25 and S. 18 respectively. 
The two sections are complementary to each other 
and the rights of a vendee who brings a suit are not 
to be deduced by an attempted application ol the 
doctrine of mutuality to the conditions laid in S. 1 > 
but are to be determined by the conditions in S. 18 
which defines the rights of the purchaser. I he words 
•“imperfect title” in S. 18 include the absence of title 
and certainly include the very contingent interest, 
far greater than a spes successions, which exists 
when a person who had bid at an auction sale has 
deposited the money and has done everything that 
is necessary for him to do and has only to wait lor 
the confirmation of the sale when possession except 
for unforeseen circumstances, would come to him. 

A I R (Vol 36) 1949 Nag 83 : 1948 N L J 424 : I L R 
<1948) Nag 815. 

S. 18— Contract of lease— Specific performance 

— Possession outstanding. , 

Possession of property by the mortgagee alter the 
mortgage term is over does not render the mortga- 
gor’s title to the property defective and he can com- 
pel a lessee to accept specific performance ot a con- 
tract of lease. AIR (Vol 6) 1919 Cal 162 : 50 Ind Cas 

154 (DB). . 

S. 18 (a)— Contract Act, S. 5G, para (2)— Agree- 
ment to re-convey land purchased at Court auction. 

Where the defendant and purchaser at Court auc- 
tion agreed to convey the property purchased to 
plaintiff after applying for cancellation of the sale, on 
condition of the plaintiff depositing Rs. 100 before a 
certain date and failed to get the sale cancelled ac- 
cording to the agreement in spite of the plaintilt 
depositing the sum, held in a suit for specific perfor- 
mance of the contract, that the defendant s failure to 
apply for cancellation of the sale did not make the 
contract impossible of performance, that the de{ei ^j 
dant was still liable to perform the contract and 

that money would not afford adequate relief in the 

case. AIR (Vol 4) 1917 Mad 67: 37 Ind Cas .61 (DB). 

S. 18— Contract of sale— Compensation for mis- 
representation as to subject-matter. 

If a vendor sues and can convey substantially what 
the purchaser has contracted to get, the Court will 

decree specific performance with compensation tor 
any small and immaterial deficiency if the vendor 
has not, by misrepresentation or otherwise disenti 
ed himself to his remedy. If the purchaser is suing 
he may elect subject to conditions of hardship to take 
all that he can get and to have a 

ment from the purchase money. The right does not 
apply to a claim to make good representation about 
that subject-matter made, not in the contract, but 
collaterally, in which case the remedy is rescission or 
a claim for damages for deceit were there has been 
fraud. In cases of specific performance a Court ot 
equity looks at the substance and not mereb' at the 

letter of the contract. AIR (Vol 2) 1915 P C 113 . 3- 
Ind Cas 47. 

,S. 18 Agreement to lease — Subsequent lease to 
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third party taking in good faith without notice of 
agreement— Specific performance. 

S agreed to lease certain immoveable property to 
W for a term of fifteen years and to execute and re- 
gister the lease on a certain specified day. Before the 
day fixed for executing the lease arrived, S. executed 
a lease of the same property or two years in favour 
of N and others, who had no knowledge of the agree- 
ment to W.W thereupon sued S and his lessees claim- 


ing cancellation of the two years’ lease to N and his 
co-lessees, and specific performance of the agreement 
to lease to him for fifteen years. 

Held, that S was, having regard to S. 18, in the 
position of a person who had agreed to lease having 
an imperfect title’ and who had subsequently acquir- 
ed such an interest in the property as enabled him to 
carry out his agreement, and that although the lease 
to N and others could not under the circumstances 
be set aside, the plaintiff was entitled to a decree lor 
specific performance of the agreement to lease to 
him, to take effect alter the determination ot the 
lease which had been executed to N and others. 1J0L 
AWN 11 : 23 A 119 (120, 121) (DB) 

S. 18— Agreement to sell— Subsequent purchase 

w ith notice ol agreement — Rights of the purchasers. 

Where the property agreed to be sold to A is sub- 
sequently conveyed bv the owner to B, who takes it 
with notice of the prior agreement, the decree ior 
specific peiformance in favour of A should direct tire 
execution of a conveyance by B and delivery of pos- 
session by him. A obtained a decree against the 
owner and conveyence from him not knowing ot n s 
purchase. Subsequently B obstructing, A sued B for 
specific performance and possession. Held that a clc- 

cree should be made for the execution of a conve- 

vance and delivery of the properties. (1901) 3 Bom L 
L 596 (597, 598) : 26 Bom 159 (DB). 

19 

1. Applicability and scope. 

. Assessment of compensation- 

3. Award of damages and compensation 
See also N. 6 

4. Breach of contract. 

5. Prospective damages. 

6. Suit for specific performance. 

See also N. 3 

1. Applicability and scope. 

— S. 19— Mutuality. , 

The doctrine of mutuality which was one of the 

defences in English Law to an action for specific 
performance has been deliberate y left out from the 
Specific Relief Act by the legislature and it is not 
applicable to India. 118 Ind Cas 220 : AIR (Vol 16) 
1929 Sind 83. 

S- 19 — Plaintiff’s default— English Law. 

Except as to the case provided for in the Explana- 
tion to S. 19 as to which there is introduced an 
express divergence from Lord Cairns Act as ex- 
pounded in England S. 19 embodies the same prin- 
ciple as the English Act and does not, any more than 
did the English statute, enable the Court in a suit 
for specific performance to award compensation lor 
breach of the contract, where at the hearing the 
plaintiff has debarred himself by his own action 
from asking for a decree for specific pertormance. 
Ill Ind Cas 413 : 52 Bom 597 : 55 I A 360 : 30 Bom 
L R 1242 : 28 M L W 257 : 26 A L J 1220 : 48 1C L J 
451 : 1928 M W N 893 : 32 C W N 9o3 : AIR (Vol 
15) 1928 P C 208 : 55 M L J 523. 

Ss. 19 and 29 — Sale not decreed — Refund- 

Vendor and purchaser. , . . 

Where a contract for the sale of land is no speci- 
fically enforceable owing to uncertainty in its terms 
the purchaser has a right to refund of the considera- 
tion with interest. ( l 9 ° 9 ) 31 All 68 : 36 I A 44 . 9 
C L J 512 : 11 Bom L R 525 : 19 M L J 295 . 6 MLT 

89 : 1 Ind Cas 890 (PC). 

2. Assessment of compensation. 

S. 19 — ‘Compensation, ’ meaning of— Assessment 

Section^l9* gives to the Court full discretion in the 
matter of assessing the compensation. Compensation 
may often have to be measured by the same rule as 
damages in an action for the breach. The word 
“compensation’ used in S. 19 should, theretore, be 
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understood in the sense of damages contemplated in 
S. 73, Contract Act, which has been held in India to 
apply to cases of breaches of contract to sell immo- 
vable property. As S. 73, Contract Act, says, the 
damages are to be awarded as compensation for any 
loss or damage arising naturally in the usual course 
of thing from the breach of contract, if so, the 
vendees must prove that they sustained some loss or 
damage flowing as a consequence from the breach. 

Where as a result of a compromise with the subse- 
quent purchaser, the vendees have obtained more 
than they deserved the Court would be exercising 
its discretion rightly in refusing to award any more 
sum as damages. AIR (Vol 24) 1937 Nag 243 : ILR 
(1938) Nag 283 : 169 Ind Cas 887 (DB). 

S. 19 — Measure of compensation — Prayer for 

compensation is merely subsidiary. 

Per Macleod, C. J.— Although a person suing for 
specific performance may ask for compensation in 
substitution for specific performance, that prayer is 
subsidiary to the claim for specific performance and 
not strictly speaking alternative. It is for the Court 
to decide whether the specific performance should be 
granted and if not, what compensation should be 
awarded. The measure of compensation is entirely 
in the discretion of the Court and the Court in 
awarding compensation, is not bound to follow the 
ordinary rules with regard to damages for breach of 
contract. 98 lnd Cas 358 : 28 Bom L R 126 : AIR' 
(Vol 13) 1926 Bom 189 (DB). 


3. Award of damages and compensation 
See also N 6. 

S. 19— Powers of Court— Damages not prayed for 

in suit for specific performance — Power to award in 
lieu of specific performance. See (1946) 51 Mys HCR 
357. 

S. 19— Damages. 

The award for damages under S. 19 cannot be 
claimed by a plaintiff who by his own conduct has 
disentitled himself to claim specific performance. 
AIR (Vol 26) 1939 Mad 547: 1939 MWN 451: 
(1939) 1 M L J 4 86 : 49 L W 362 : 188 Ind Cas 691 
(DB). 

- — S. 19— Compensation. 

Under the provisions of S. 19, the Court has power 
to award compensation to the plaintiff for breach of 
a contract if the plaintiff has not debarred himself 
from claiming specific performance ot the contract. 

AIR (Vol 25) 1938 Cal 136 : 42 CWN 97 : I L R 
(1938) 1 Cal 563 : 176 Ind Cas 832 (DB). 

S. 19— Compensation. . , . 

Pro-note insufficiently stamped and hence inadmis- 
sible — Suit on original loan-Though the covenant 
as to interest contained in pro-note could not be 
proved, the pro-note being inadmissible, still the 
Court can grant compensation for the deprivation ot 
the use oFmoney. AIR (Vol 24) 1937 Oudh 387 : 
1937 OWN 022 : 13 Luck 376 : 168 lnd Cas 927 (DB). 

s. 19 — Transfer of Property Act (IV of 1882), 

S 83— Sale and agreement to reconvey — Deposit of 
money by vendor under S. 83, Transfer of Property 
Act for redemption— Suit for specific performance— 
Tender, validity of— Mesne profits-Interest. 

The plaintiff sold certain lands to the defendant 
for Rs. 2800 and the defendant agreed to sell them 
back to the plaintiff if the latter paid Rs. 2800 within 
seven years. The plaintiff, treating the transaction 
as a mortgage by conditional sale deposited Rs. 28J0 
in Court under S. 83, T. P. Act, but the Court held 
that the transaction was not a mortgage but an out 
and out sale. The plaintiff thereupon sued for specific 
performauce of the agreement to reconvey : 

Held (i) that the deposit was a valid tender not- 
withstanding the fact that the plaintiff, at the time 
of making the deposit mistakenly thought that the 
transaction was a mortgage ; 


(ii) that the Court had power to award mesne 
profits as compensation under S. 19, even assuming 
that the plaintiff had not expressly asked for a decree 
for mesne profits in the event of a decree being made 
for specific performance ; 

(iii) the defendant was not entitled to interest 
from the date of deposit as it was owing to his own 
improper act that the money was not received by 
him. AIR (Vol 21) 1934 Mad 97 : 1933 M W N 869 : 
147 Ind Cas 1062. 


S. 19 — Damages, when granted. 

The Court is empowered, whenever it should come 
to the conclusion that it is not a proper case for 
injunction, to grant damages instead. 108 Ind Cas 69: 
AIR (Vol 15) 1928 Mad 810. 


S. 19— Damages not prayed for. 

Court can award damages in a suit for specific per- 
formance though not specifically prayed for. It ought 
to award damages when it thinks that damages 
should be awarded. This principle applies even in 
cases where specific performance is decreed. 83 Ind 
Cas 1047 : 5 Lah 509 : 6 L L J 286 : AIR (Vol 11) 
1924 Lah 713 (DB). 

S. 19 — Agreement to lease — No time fixed for 

commencement of lease. 

Semble— Where there is no agreement as to the date 
of commencement of the lease, there is no concluded 
agreement. In the circumstances of this case there 
was a concluded agreement between the parties 
which could be enforced, and as the plaintiff had not 
appealed against the decree of the Court below 
refusing specific performance, he was certainly 
entitled to damages. (1909) 13 C W N 326 (335) : 6 
M L T 368 : 4 Ind Cas 85 (DB). 


4. Breach of contract. 

S. 19 — Property sold transferred to another— 

Compensation for breach of contract — Right of 
vendee. 

Where the vendee chooses to keep the contract 
alive by suing for specific performance and damages 
for its breach on the ground that the vendor has 
transferred the property sold to a third person who 
was aware of the sale transaction and that it con- 
tained a clause as to damages for failure to execute 
the sale-deed, under S. 19, the vendee is entitled to 
obtain compensation either in addition to or in subs- 
titution for such performance. AIR (Vol 24) 1937 
Nag 243 : ILR (1938) Nag 283: 169 Ind Cas 887 (DB). 

S. 19 — Remedy of lessor in case of breach ot 

lease agreement. 

In a lease by the guardiau of a minor Muhamma- 
dan girl, although the failure of condition might put 
an end to a term, the mere failure of a covenant or 
the impossibility of enforcing it would not have that 
effect. In such a case, the remedy of the lessee in 
the event of a breach can only be either by way ot 
deduction from the rent or by way of a claim tor 
damages or reimbursement of moneys spent. Ai 
(Vol 23) 1936 Mad 564 : 1936 MWN 379 : 43 LW 
592: 70 M L J 477: 59 M 942 : 163 Ind Cas 384 (DB). 


5. Prospective damages. 

S. 19 — Damages or compensation — Right t 

claim — Prospective damages — When can 
Awarded* 

Under S. 19, the plaintiff claiming damages must 
establish that he is entitled to the same. Prospective 
damages can be awarded in cases where 
reasonably anticipates that the plaintiff would suiter 
damages in future in consequence of the detenaan 
conduct or acts. There must be some evidence from 
which the Court can anticipate it. AIR (Vol 31) I** 4 
Bom 76 : 45 Bom L R 1075 : 214 Ind Cas 42. 

6. Suit for specific performance. 

See also N. 3. . f .^ 

S. 19 — Grant of damages in addition to specin 

performance— When justified— Specific performance 
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prayed for and granted — Alternative relief of 
refund not pressed — Granting of alternative relief 
by appellate Court. 

Compensation for breach of contract bv way of 
damages should be made to the plaintiff in addi- 
tion to the relief of specific performance only when 
the Court is satisfied that the decree for specific per- 
formance is not sufficient to satisfy the justice of 
the case. 

The appellate Court is not bound to grant the 
alternative relief of refund of purchase money with 
interest and damages to the plaintiff, where the 
plaintiff was satisfied with pressing in the lower 
Court for the relief of specific performance only and 
he did obtain that relief. A 1 R (Vol 38) 1951 Mad 
282 : 63 L W 945 : 1950 M W N 702 : (1950) 2 M 
L J 509 (DB). 

S. 19 — Contract for sale — Agreement to deliver 

vacant possession — Vendor unable to do so — Pur- 
chaser suing for specific performance — If can elect 
to accept property with tenant and claim compen- 
sation. 

If a vendor sues and is in a position to convey sub- 
stantially what the purchaser has contracted to get, 
the court will decree specific performance with com- 
pensation for any small and immaterial deficiency, 
provided that the vendor has not by misrepresenta- 
tion or otherwise disentitled.himself to his remedy. If 
it is the purchaser who is suing, the Court holds him 
to have an even larger right. Subject to considera- 
tions of hardship he may elect to take all he can 
get, and to have a proportionate abatement from 
the purchase money. In a suit by the purchaser for 
the specific performance of an agreement for sale of 
certain premises, in which the vendor has under- 
taken to deliver vacant possession but is unable to 
do so, the plaintiff may elect to take the property, 
in suit with the tenant and claim compensation. The 
vendor who was not bona fide in his attempt to eject 
his tenants, is not entiled to rely on his own default 
and failure to excuse himself from the performance 
of the contract of this nature. AIR (Vol 36) 1949 
Cal 510. 

S. 19 — Suit for specific performance of agree- 
ment — Damages. 


In a suit for specific performance of an agreement 
it is always possible for the Court if it does not think 
fit to enforce the agreement specifically, to award 
damages in lieu of enforcement, even if not directly 
claimed in the plaint. tl935) 157 lnd Cas 26 (Rang) 
(DB). 

S. 19— Omission to claim performance. 

Where performance of the contract is refused by 
defendant plaintiff is entitled to claim back the 
earnest money and damages, provided they are not 
penal. His omission to claim specific Performance 
does not bar his right to claim damages. AIR (Vol 1-3) 
1926 Cal 1041 : 95 lnd Cas 700 (DB). 

Ss. 19 and 21 (a) — Contract for purchase of a 

money claim— Claim becoming barred— Compensa* 
tion* 

Plaintiff sued for specific performance on a contract 
by the defts. to purchase from them a money claim 
which the plff. had against another. The defts. had 
made default and on the date of the suit the claim 
had become barred. Held, that though the contract 
was not specifically enforceable by virtue of S, 21 (a) 
of the Sp. Rel. Act, the plffs. were entitled to com- 
pensation under S. 19, though there was no specific 
prayer to it in the plaint. 43 I. C. 990 (P. C.) Dist. 
AIR (Vol 6) 1919 Mad 569 : 9 L W 471 : (1919) 
M W N 714 : 51 lnd Cas 908 (DB). 

Ss. 19 and 21 (b) — Contract to file sjama Wasil 

papers— If enforceable. 

A contract by a lessee to prepare and hie a set ot 
Jama Wasil baki papers with the lessor every year 


falls under S. 21 (b) of the Sp. Rel. Act and cannot 
be specifically enforced. In the absence of proof of 
actual loss suffered the plff. cannot get any relief in 
the alternative for damages in the suit for specific 
performance of the contract. AIR (Vol 5) 1918 Cal 
306 : 42 lnd Cas 521 (DB). 

S. 20. 

S. 20 — Alternative contract, what is— Cause of 

action— Contract, held not alternate. 

Agreement to sell land — Clause for payment of 
compensation in default — It is not an “alternative 
contract” giving the defendant right either to sell or 
pay compensation — Contract embodied a single con- 
tract and can be specifically enforced. 

In an “alternative contract”, the person who has 
the right to elect, must make his choice within a 
reasonable time and give notice of his having made 
the election to the opposite party. 

Obiter. — The cause of action to claim compensa- 
tion under such an agreement would accrue to the 
plaintiff only on the date when the defendant makes 
his election not to sell. A I R (Vol 18) 1931 Lah 6o7: 
33 P L R 66 : 132 lnd Cas 489 (DB). 

S. 20 — Specific performance, when allowed. 

An agreement which is otherwise capable of specific 
performance can be specifically enforced by the plain- 
tiffs under S. 20 although a sum is named in it as 
damages for breach and the defendant is willing to 
pay the same. AIR (Vol 18) 1931 Lah 227 : 12 L 
328 : 32 P L R 40 : 131 lnd Cas 289 (DB). 

S. 20 -Stipulation about damages. 

A party to a contract for the sale of an immovable 

f iroperty should not be allowed to evade specific per- 
ormance merely because the agreement provides a 
penalty to be paid on default. The onus is upon the 
defendant to show that the case is one in which the 
Court should not exercise its discretion and grant 
specific performance in favour of the plaintiff. AIR 
(Vol 12) 1925 Lah 605: 87 lnd Cas 511: 26 P L R 751 
(DB). 

S. 20— No bar to specific performance. 

The elder of the two brothers acting under the 
authority of his younger brother agreed to sell to 
plaintiff certain properties belonging to them and 
stipulated that in case of default by the younger 
brother the amount paid as advance, together with 
interest and an equal amount, should be paid as 
damages. A stranger purchased the properties with 
knowledge of the agreement. 

Held in a suit for specific performance that the 
provision for damages did not render the agreement 
an incomplete one and the provision did not bar suit 
for specific performance. 

Held, further that the elder brother was competent 
to settle the terms of the agreement under the 
authority conferred on him by the younger brother 
in the absence of any express limitation thereon. 
A I R (Vol 12) 1925 Mad 227 : 28 M L W 523 : 1924 
M W N 857 : 84 lnd Cas 612. 

-S. 21. 

1. Scope. 

1-A. Mutuality. 

2. Clause (a). 

3. Clause (b). 

4. Clause (c). 

• 5. Clause (d). 

6. Clause (e) . 

7. Clause (g). 

8. Clause (h). 

9. Arbitration. 

10. Contingent contracts. 

11. Other illustrative cases. 

1. Scope. 

S. 21 — Applicability. 

Contract with Secretary of State — Agreement 
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to refer disputes to Deputy Commissioner and abide 
by his decision — Agreement, held fell under ex- 
ception I to S. 28. Contract Act and suit in con- 
travention of agreement, held was barred by S. 21, 
Specific Relief Act. AIR (Vol 19; 1932 Oudh 265 : 

9 OWN 563 : 8 Luck 98 : 139 Ind Cas 362 (DB). 

S. 21 — Section 21 of the Specific Relief Act 

is limited by paragraph 22 of Sen. 11 of the Civil 
P. C., and does not apply to any agreement to 
refer to arbitration or to any award governed by 
Sch. II, Civil P. C. AIR (Vol 7) 1920 Cal 975 : 
64 Ind Cas 204 (DB). 

S. 21 — Contract not falling under S. 21 — 

Court can still refuse specific performance. 

The specific relief is a discretionary relief and 
cannot be claimed as of right. Hence, even if a 
contract does not fall under any of the provisions 
of S. 21, the Court may refuse specific perform- 
ance. AIR (Vol 31) 1944 Bom 76 : 45 Bom LR 
1075 : 214 Ind Cas 42. 

1-A. Mutuality. 

S. 21 — Scope — Contract — Specific per- 
formance — Proof of mutuality — Necessity — 
Mutuality at time of contract — Sufficiency — 
Contract by manager of Hindu family — Enforce- 
ability against minor son after death of manager. 

It is a fundamental rule of equity that a con. 
tract will not b e specifically enforced unless it is 
obligatory on both parties, nor unless both parties 
at the same time as it is executed have the right 
to resort to equity for specific performance of it. 
The contract must, to be capable of specific per- 
formance be mutual. That this doctrine is a part 
of the law in India is supported by the last 
illustrations of Cl. (b) of S. 21 of the Specific 
Relief Act. If there is a lack of mutuality, the 
Court cannot order specific performance of a con- 
tract even if the transaction be beneficial to a 
minor who is one of the parties. But want of 
mutuality, to be fatal, must exist at the time the 
contract is entered, not merely at the time when 
the performance is sought. Where the transac- 
tion is entered by the karta of Joint Hindu 
family who fully represents all the members of 
that family including his minor sons, and when 
it is supported by legal necessity or benefit to 
the estate, the fact that at the time of the suit 
for specific performance the karta is dead, and 
that his mnor son is made a defendant to the 
suit makes no change in the legal position and 
the Court can pass a decree for specific perfor- 
mance which will be binding on all the mem- 

bers of the family, including the minor son of 
the deceased karta who entered into th e contract. 
AIR (Vol 37) 1950 Pat 535 : 29 Pat 912 (DB). 

2. Clause (a). 

(a) General. 

(a-1) Contract to sell. 

(b) Contract of loan. 

(c) Contract to pay money. 

(d) Service contracts. 

(a) General. 

— S. 21 Compensation, proper remedy — Spe- 
cific performance, if should be granted. 

If upon the facts pleaded in the plaint, a case 
ic made out which would lay th e foundation for 
the relief eranted, although not specifically asked 
for the plaintiff i? entitled to the relief which 
those facts will sustain, under the general prayer 
contained in the plaint. But if during the pro- 
„ r „ s of the suit and before the final hearing the 
nl -lint iff abandons his claim to specific perform- 
ance or disentitles himself to that relief by some 
notion his part, he cannot claim or be awarded 
fv the Court damages in lieu of the specific per- 
formance of the contract. Jurisdiction to award 


damages in substitution of the relief for specific 
performance remains so long as the plaintiff does 
no act on his part to disentitle himself to a decree 
for specific performance. AIR iVol 32) 1945 All 
395 : 1945 OWN iHC; 244 : 1945 ALJ 405 : 1945 
AWR (HC) 258: ILR (1945) All 917 (DB). 

— — S. 21 — Damages. 

In a suit for specific performance plaintiff is 
not bound to pay specifically for damages either 
in addition or in substitution as he has a choice 
of remedies to apply for and the Court has dis- 
cretion to allow damages if it finds that damages 
will be tile appropriate remedy. AIR (Vol 12) 
1925 Lah 132 : 80 Ind Cas 712 (DB). 

S. 21 — ‘Adequate.' 

In S. 21 the word “adequate’’ means adequate 
appearing to the Court for some reason found as 
a fact and stated by the Court in spite of the 
plaintiff’s opinion that it is inadequate. AIR 
(Vol 11) 1924 All 529 : 5 LRA Civ 180 : 78 Ind 
Cas 167 (DB). 

(a-1) Contract t 0 sell. 

S. 21 (a) — Compensation when adequate re- 
lief — Plaintiff willing at one stage to accept com- 
pensation. 

Where it is established on the facts of a case 
that the plaintiff in the suit for specific perform- 
ance of a contract to sell immoveable property 
considered that damages would be adequate com- 
pensation and by his conduct indicated that he 
was willing to accept damages for th e breach of 
the contract, the Court would be justified m de- 
creeing compensation as an adequate relief in- 
stead of decreeing specific performance. AIR 
(Vol 36) 1949 All 440 : ILR (1949) All 735 : 1949 
AWR 2 (DB). 

Ss. 21, 12 — Hire-purchase agreement bet- 
ween A and B — Articles to remain A’s property 
till payment of all instalments — B entitled to 
return articles at any t,im e ; n good working order 
provided all instalments due were paid — A enti- 
tled to take possession on default of payment of 
instalment and to recover instalments due ana 
costs of putting articles in order — B, instead 
of returning articles, himself asking A to taxe 
them back — A asking for time and subsequently 
refusing to take them back as not being in wont- 
ing order — Suit by A for recovery of all instal- 
ments due up to date of suit and for declaration 
of B’s liablity for remaining instalments : 

Held, that the suit was a suit for the 
performance of a contract for the sale of gocas 
and as the failure of B to perform his obiiga- 
tions under a hire-purchase agreement for t^e 
sale of goods could be adequately compensated m 
money, the contract could not be specifically en- 
forced. M 

Held, further that A’s letter asking for time to 
take back th e article amounted, so far as the oo - 
gation of B to return the goods was cone* 1 
to a novation of the agreement. AIR ( Vo1 
1941 Rang 177 : 195 Ind Cas 860 (DB). 

(b) Contract of loan. 

S. 21 — Agreement to mortgage. 

An agreement to mortgage is not generally 
able of soecific performance. AIR (Vol. 2o) 

Bom 357“ : 40 Bom LR 545 : 177 Dd Cas 

S. 21 — Agreement to lend money — Snlt to 

enforce — Maintainability, „ enn 

Under hypothecation deed, a sum of Rs.J- 
was expressed to be advanced by the mortgagee 
to the mortgagors. An amount of 1 ^855 was, 
however agreed to be left with the m % r-ithin 
condilfon that he would , pay that JBnomtjMta 
a month to the first mortgagor with interest, x 
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first mortgagor assigned this right and the assig- 
nee brought a suit against the mortgagee to reco- 
ver this amouut : 

Held, that the suit was one to enforce an agree- 
ment to lend money on a mortgage and not a 
suit to recover a debt, and as such, it was not 
maintainable ; 

Held, also that S. 21 (a>, illustration 3, covered 
the case and specific performance of an agreement 
of this nature cannot be enforced. AIR (Vol 22) 
1935 Mad 1045 : 1935 MWN 1348 (2) : 69 MLJ 
760 : 43 LW 60 : 159 Ind Cas 1034. 

— — S. 21 — Money reserved with mortgagee for 
payment to mortgagor's creditors — Default by 
mortgagee — Suit by mortgagor t 0 recover the 

money — Maintainability. 

Where money is reserved with the mortgagee 
in trust for payment to the creditors of the mort- 
gagor. a suit by the mortgagor to recover the 
money so reserved on default of payment, is main- 
tainable; the mortgage transaction is complete in 
such a case and no question of specific perform- 
ance of a contract to lend money arises. AIR 
(Vol 20) 1933 Lah 1 : 33 PLR 1085 : 140 Ind 
Cas 495. 

s. 21 (a) — Suit for payment of balance of 

mortgage money. . .. 

Where a person had advanced part ol the 
consideration agreed upon for executing a mort- 
gage and sued for specific performance on payment 
of the balance. 

Held, that no specific performance should be 
decreed and that th e lender was only entitled to 
damages for breach of contract if the borrower 
was ready to pay off the advance at once. If not 
specific performance should be decreed on pay- 
ment of the balance. AIR (Vol 6) 1919 Mad 322 ; 
41 Mad 959 : 35 MLJ 489 : 8 LW 438 : 24 MLT 
315 : (1918) MWN 811 : 49 Ind Cas 291 (DB). 
§. 21 (a) — Contract of loan — Specific per- 
formance. + 

A contract to lend or borrow money on a mort- 
gage will not be specifically enforced at the u^- 
lance of the lender or borrower. AIR (Vol 3) 
1916 Cal 530 : 43 Cal 59 : 19 CWN 1332 : 21 CLJ 
532 : 29 Ind Cas 621 (DB). 

— S. 21 — Agreement to lend money. 

(Obiter) — An agreement to lend money is not 

capable of specific performance and creates no 
debt though the breach of it may give rise to a 
claim for damages. (1909) 33 Bom 426 : 11 Bom 
LR 386 : 2 Ind Cas 432 (FB). 

g i 21 Portion of loan unpaid — No specific 

performance — Damages only. 

A borrower who is not paid a portion of the 
debt agreed upon to be advanced on the mort- 
gage is not entitled to sue for specific performance. 
He is only entitled to damages, JJ?y* (1908) 
AWN 105 : 5 ALJ 491 : 30 All 252 (DB). 

(c) Contract to pay money. 

g. 21 — Agreement to lend — Enforceability of 

Where a person who was indebted to the plain- 
tiff executed a bond in favour of the defendant 
leaving the entire amount with the latter for pay- 
ment to the plaintiff and on not receding pay- 
ment. the plaintiff instituted a suit on the basis 

of the bond : 

Held, that in substance, the plaintiff’s cas®. so 
far as it was based o n the bond, amounted to a 
claim for enforcement of the defendants promise 
to advance money in future, and as an agreeme t 
to lend money, not being spec fi call v enforceable, 
no decree could be passed against the defendant. 

I3F.Y.D./D.F. 42 


AIR (Vol 22) 1935 All 688 : 1935 ALJ 429 : 1935 
AWR 417 : 155 Ind Cas 550. 

S. 21 — Agreement to pay money — Money 

not paid — Contract if can be specifically en- 
forced. 

A contract under which a sum of money had 
been agreed to be paid, but was not paid cannot 
be specifically enforced. In a case of this kind, 
it is open to the mortgagor to sue the mortgagee 
for the recovery of damages on account of the 
failure of the mortgagee to perform his part of 
the contract. AIR (Vol 21) 1934 All 449 : 1934 
ALJ 713 : 4 AWR 478 : 154 Ind Cas 542 (DB). 

S. 21 — Specific performance — Relief of, 


when can b e allowed Other relief available — 

Delay in bringing suit, if a ground for refusing 
relief. 

Where A advanced a certain amount to B and 
C, husband and wife who promised to execute a 
mortgage and two years after the death of B, 

A brought a suit against C and other legal repre- 
sentatives for specific performance of the con- 
tract : 

Held, that the relief of specific performance 
could be refused on the ground of delay. Specific 
performance is, as a rule, only allowed when there 
is no other sort of relief which will meet th e cir- 
cumstances of the case and in this case, a suit 
for recovery of money coupled perhaps with attach, 
ment before judgment, would have served all neces- 
sary purposes. AIR (Vol 20) 1933 Rang 149 : 150 

Ind Cas 245. 

S. 21 (a) — Contract to pay money — Specific 

performance. „ . f 

A suit will not lie for specific performance of 

a contract to pay money. But th e case of a ven- 
dor is an exception and the Court will grant the 
vendor specific performance of the contract aga- 
inst the purchaser. The suit would be a suit for 
specific performance and not a suit f°r damages 
if the contract between the parties stipulated for 
payment by the vendee first and execution of the 
conveyance by the vendor afterwards. AIR (V 6) 
1919 Mad 304 : 36 MLJ 89 : 9 LW 19 : (1918) 
MWN 896 : 49 Ind Cas 385 (DB). 

j. 21 — Suit on bond or contract — Nature of. 

Suit to recover money payable under a bond 
or contract is not one for specific performance ; 
it is one for compensation for breach of contract. 
(1912) 6 SLR 148 : 19 Ind Cas 376. 

S. 21 (a) — Contract to pay money. 

An agreement to pay money by instalments 
cannot b e specifically enforced as compensation 
in money for non-performance of the agreement 
is an adequate relief. (1911) 8 ALJ 1282 : 12 Ind 
Cas 952 (DB). 

Ss. 21 and 30 — Suit to recover money due 

on an award — Specific performance — Damages. 

In a suit for the recovery of a certain sum of 
money with interest due on an award and on the 
failure of the defendant to pay, for the recovery 
of the same from the defendant’s property, it was 
contended that the plaintiff was not entitled to 
the relief sought, having regard to Ss. 21 and 30 
of the Specific Relief Act (1 of 1877) : 

Held disallowing the contention, that the suit 
was not for specific performance. It was a suit 
for the recovery of money and for relief inciden- 
tal thereto. (1903) 28 Bom 1 (3) : 5 Bom LR 
705 

(d) Service contract. 

Ss 21 (a). 56 (f> — Wrongful dismissal of 

Secretary of District Board — Secretary, if enti- 
tled to injunction against Boarl restralnR-* it 
from enforcing resolution of dismissal. 
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Although the Secretary of District Board may 
establish that he has been wrongfully dismissed, 
he is not entitled to th e remedy of injunction or 
specific performance against the Board. He can- 
not get an order for temporary injunction res- 
training the Board from enforcing its resolution 
as to the dismissal : AIR (Vol 20) 1933 All 826, 
Dissented from. AIR (Vol 21) 1934 AH 101 : 1934 
ALJ 368 : 56 All 573 : 4 AWR 543 : 148 Ind 
Cas 945 

S. 21 — Power-of-Altorney — Revocation. 

A promise, contained in an ordinary pcwer-of- 
attorney that it will not be revoked except on 
certain grounds is the same as a contract to keep 
a servant on hire and is not specifically enforce- 
able. AIR (Vol 17) 1930 Mad 231 : 121 Ind Cas 
598 (DB). 

Ss. 21, 56 and 57 — Contract of service, if can 

b e specifically enforced — Injunction if can be 
granted restraining company from dispensing with 
services. 

A servant cannot enforce a positive contract of 
service and he cannot obtain an injunction res- 
training the master from dispensing with his ser- 
vice except in a given manner or until after a 
particular period; his only remedy if h e is wrong- 
fully dismissed is to sue for damages. (1912) 16 
CWN 289 : 13 Ind Ca s 868. 

3. Clause (b). 

S. 21 (b) — Decree preventing dismissal of 

managing agent of Company by ordinary reso- 
lution when articles of association require extra- 
ordinary resolution — Whether has effect of en- 
forcing contract of personal service. 

A decree which merely prevents dismissal of 
the managing agents of a company or termination 
of their appointment by an ordinary resolution 
in violation °f the articles of the association 
which require an extraordinary resolution, has not 
the effect of enforcing a contract of personal ser- 
vice as between the company and the managing 
agents. AIR (Vol 37) 1950 PC 8 1 : 77 I A 128 : 
52 Bom LR 501 : 1950 Com C 133. 

S. 21 (b) — Sale-deed to be executed on as- 
certainment of amount of encumbrance — Non- 
fulfilment of condition precedent — Effect. 

Where the ascertainment of the exact amount 
due under the mortgage is a condition precedent 
to the execution of the deed of sale in respect of 
property under th e mortgage, and that condition 
is not fulfilled, it is impossible for the Court 
to pass a decree for specific performance without 
knowing the exact amount due to the mortgagee. 
AIR (Vol 32) 1945 All 39 : 1944 ALJ 454 : 1944 
A W R H C 256 (DB). 

S. 21 — Applicability. 

In pursuance of certain articles of association, 
a member was appointed by the company as its 
managing director but was subsequently removed 
by special resolution which was ultra vires. The 
managing director, on the basis that the articles 
of association constituted an implied contract 
between him and th e company, brought a suit for 
declaration that he was still the Managing 
Director : 

Held, that the contract on which the Managing 
Director relied, being dependent on personal ser- 
vices and volition of the parties, the contract could 
not be specifically enforced under S. 21. AIR 
(Vol 27) 1940 Lah 243 : 190 Ind Cas 819. 

S. 21 (b) — Suit for injunction by Secretary 

of Local Board. 

0uaere _ whether a suit for an injunction bv 
o Secretary of a Local Board filed in a Civil Court 
is at all mantainable and whether any relief for 


injunction can be granted in the face of the pro- 
visions of S. 21 (b) of the Specific Relief Act. 
AIR (Vol 22) 1935 All 663 : 1935 AWR 485 : 155 
Ind Cas 593 (DB). 

S. 21 (b) — Contract of personal service — 

Specific performance. 

The Court will not make an order the effect of 
which is to enforce specifically any contract of 
personal service. AIR (Vol 21) 1934 Bom 427 : 
36 Bom LR 907 : 59 Bom 218 : 156 Ind Cas 80 
(DB). 

S. 21 (b) — Contract for preparation of ac- 
count papers — Specific performance. 

A contract for preparation of a set of account 
papers relating to the darpatni mahal is one 
which cannot, from its very nature, be enforced 
specifically. AIR (Vol 19) 1932 Cal 481 : 59 Cal 
352 : 138 Ind Cas 640. 

S. 21 — Agreement to sell land — Subsequent 

purchaser with right of pre-emption. 

Specific performance of an agreement to sale of 
land against a subsequent purchaser where the 
latter is entitled to a right of pre-emption aga- 
inst the person seeking to enforce the agreement 
for sale, cannot be enforced. AIR (Vol 17) 1930 
All 166 : 122 Ind Cas 740 (DB). 


— J. 21 — Contract of service. 

Certain persons were employed as managing 
agents of a company on account of their reputa- 
tion in commercial circles. Afterwards those per- 
sons lost their previous reputation. 

Held, that such contract of service was not spe- 
cifically enforceable. AIR (Vol 16) 1929 All 87 : 
26 ALJ 1119 : 119 Ind Cas 387 (DB). 

S. 21 — Contract by Court of Wards — Depen- 
ding on the volition of a party. 

Where an agreement to grant a prospecting 
license and lease to the plaintiff was entered into 
by the Manager of an infant’s estate under the 
Court of Wards, but it was found that it was not 
tile intention of the parties that this agreement 
was to be considered a concluded contract unt 1 
the draft license and lease had been submitted to 
and sanctioned by the Board of Revenue. 

Held, that th e plaintiff could not sue for a 
decree for specific performance of the contract 
AIR (Vol 12) 1925 Pat 259 : 3 Pat 968 : 84 ina 
Cas 178 (DB). 

— — S. 21 (b) — Contract — Apprenticeship. 

A contract of apprenticeship cannot b e speciu- 
cally enforced against the apprentice either 
ly or by injunction restraining him from taking 
service under others or others from employing 
him. (1910) 33 Mad 288 : (1910) MWN 187 : « 
MLT 47 : 6 Ind Cas 754. 

— — Ss. 21, 57 — Civil Procedure Code, S. 493 — 
Positive covenant — Negative covenant — ^ e fPv» 
tual injunction — Principles — Judicial discrete 
— Offer by defendants' counsel — Absence o 
suggestion that offe r will not be carried on 1 
Defendants' financial position. 

A perpetual injunction may issue in a case 
where there has been breach of a negative co 
nant, although a positive covenant may be incij 
able of specific performance. Section 57 is ge 
and is not confined to cases of contracts w 
are specified in S. 21. Cl. (b). Under S 57 tne 

plaintiff will be entitled to an injunction owy 
when he has not failed to perform his pan* 
the contract. But when the failure of the P 

is due to the defendants’ default^ not perform 
ingr the contract, it does not lie in the mouthM 

defendant to say that the plaintiff lsn [ Jeer’s 
tied to an injunction by reason of the 

default or failure. 
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A temporary injunction is regulated by the 
provisions of S. 493, Civil P. C., and under that 
section the granting of an ad interim injunction 
is a matter of discretion — though judicial. An 
injunction may b e rightly refused on account of 
the plaintiff’s conduct in refusing an offer made 
by the defendants at the bar unless having re- 
gard to the financial position of the defendants 
there is reasonable apprehension that the offer 
will not be carried out. (1903) 13 MU 13 (19, 20). 

26 Mad 168 (DB). 

4. Clause (c). 

S. 21 — Agreement to grant lease — °f 

commencement of lease not specified Whether 

enforceable. 

If an agreement to grant a lease does not specify 
the date from which the lease js . 

it cannot be specifically enforced. AIR (Vol 3o) 
1949 Nag 286 : ILR (1949) Nag 106 : 1949 N L J 

f!Ls 21 — Contract of lease — No date of deli- 
very of possession fixed — Specific performance. 

Contracts of lease in which no date for delivery 
of possession is fixed, cannot b e specifically en- 
forced. AIR (Vol 27) 1940 Lah 225 : 42 PLR 194 . 

189 Ind Cas 418. 

§. 21 (c) Completion of contract Specific 

performance. 

If the essential terms of a contract are settled, 
the contract may well be regarded as coniplete 
'ind. concluded and may be enforced specifically 
either as consisting of those terms only or toge- 
ther with such other terms and conditions as may 
bp regarded as being usual in contracts °f that 
description” Am (vSi 20) 1933 Cal 109 : 60 Cal 
111 : 36 CWN 1108 : 142 Ind Cas 465 (DB). 

S. 21 — Date not fixed. . . . 

Plaintiffs’ case throughout had been that a tonic 
had been excavated by their ancestors and that 
‘they hid beenlu al<4 in Possession. Their P°s- 
session of the eight annas share had «een regu- 
larized by their taking a lease from tne eight 
anrufs proprietor and with regard to possession of 
the other half an agreement of lease was entered 
mto which was to be completed and registered 
bv a certain date. It was contended that .he pla- 
intiffs we^e not entitled to the specific rerform- 
lntins w e * which was uncertain as 

was" no StoS&J* from which the lease 
was to take 

Held that the implied term in the 

+ would run from the date on 

Xatt was Wbecompleted andregistere^the 

g-Lsr 

21 — where the defendant has performed 

h *Where the terms of certain . agreement being 

indefinite the plaintiff could not b e able to ob, 

tain specific performance of such an ^greem 
tain spew * breach bv the defendant but the 

defendant* tad whSly p^med his part of the 
^Md^that the plaintiff’s possible inability to 

131 : 117 Ind Cas 271 (DB). . 

a 01 r n thp absence of a date fixed, from 

which the lease is 

SSta WvT!5>1.S%*i“Vp U ... = 

84 ind Cas 178 (DB). 
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-S. 21 Where an agreement ran:, "We 


agree to rent to Mr. Haji Shaikh Mahomed Slius- 
tary the top floor of our building under construc- 
tion at Plot No. 3 Ballard Estate for a period of 
five years and five vears option at a monthly rent 
of Rs. 1,500 only from the date of th e comple- 
tion of the same subject to the conditions and 
entering into a regular lease. A deposit of three 
months' rent amounting to Rs. 4,500 only is paid 
on signing of this contract.” 

Held, (1) that the above writing could not be 
considered as a concluded agreement for it was 
impossible for the parties to draw up a formal 
lease in accordance with that writing as its terms 
were too uncertain to be reduced to a formal docu- 
ment, and the words “subject t 0 tli e conditions 
and entering into regular lease” made the "enter- 
ing into a regular lease” a condition precedent to 
the parties coming to a definite agreement. 

12) That the writing was, therefore, not a docu- 
ment which the Court could direct to be specifically 
performed. 67 Ind Cas 433 : 24 Bom. LR 4G6: AIR 
(Vol 9) 1922 Bom. 404. (DB) 

S. 21 —Where an agreement to convey cer- 
tain number of well-sites to be received in a cer- 
tain year did not specify what sites were to be 

conveyed. , . 

Held. (Per McColl, A J. C.) that the case would 

fall under S. 21 (c). 

Held, (Per Heald, A. J. C.) that the agreement 
could be' specif ically enforced to the extent of the 
number of sites, defendant could convey upto the 
agreed number. It was immaterial whether the 
defendant was able to perform whole of the agree- 
ment. 4 UBR 35: 4 UBR 38: 4 UBR 41: AIR CVol- 
8) 1921 U.B. 16. 

S. 21 — Agreement to lease — Failure to men- 
tion the date from which the lease is to run. 

Specific performance of an agreement to lease 
cannot b e decreed if the date from which the lease 
is to run is not fixed either expressly or impliedly. 
29 MLT 1: 39 MLJ 329: (1920) MWN 653: 22 Bom 
LR 1932: 57 Ind Cas 626: AIR (Vol 3) 1921 P.C. 

71 

S. 21 (c) — Contract — Vague — Unenforce- 

An agreement in a lease to pay a particular 
rate of rent which is so vague as not to make it 
clear what the intention of the parties was. cannot 
be enforced. (1920) 2 UPLR BR 29: 55 Ind Cas 
923. 

_S. 21 — Agreement to enter into contract. 

A* document which is merely an agreement 
to enter Into a contract cannot be specifically en- 
forced. 21 Bom. LR 302: 50 Ind Cas 403: AIR (Vol 
6) 1919 Bom 154 

.S. 21 — Contract — Specific performance.. 
Formal document not executed wher e the 
parties agree to the execution of a formal lease 
the draft of which is to be approved by them, 
specific performance can be decreed though the 
draft is not drawn up. 46 Cal. 771: 23 CWN 563: 
52 Ind Cas 575: AIR (Vol 6) 1919 Cal 369 (DB)' 

S. 21 (c) — Contract uncertain — Question of 

fact. 

(Per Woodroffe, J.)— The Court will not enforce 
a contract the terms of which are uncertain. Un- 
certainty is a question of fact arising on the docu- 
ment and on the oral evidence adduced. 20 CWN 
66: 32 Ind Cas 53: AIR (Vol 3) 1916 Cal 1 (DB) 

. _ s 21 (c) and S. 24-A — Contract — Essential 
terms not agreed on — Party, guilty of breach. 

In the absence of complete agreement between 
the parties as to the essential terms of the contract 
of lease the latter cannot be specifically enforced. 
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"The party breaking a contract is not entitled 
to specific performance thereof and the other party 
can refuse to perform his part of the contract. 
87 PWR 1913: 149 PLR 1913: 18 Ind Cas 911 (DB) 

S. 21 (c) — Vague claim — Original claim un- 
sustainable — Relief on amended claim Dis- 

■cretion of Court — Meaning of. 

Where the plff. has asked for specific perform- 
ance of an agreement and it is found that the 
claim was excessive h e may be allowed to succeed 
on the basis of an alternative claim for a more 
limited right. But if he gives evidence in support 
of the original claim which is found unsustainable 
he cannot succeed on a different claim contrary 
to his own evidence. (1911) 14 CLJ 627: 10 Ind Cas 
503 (DB). 

5. Claus© (d). 


S. 21 — Invalid agreement to sell — Valid 

sale effected subsequently to a third person. 

j contracted to sell agricultural land held on 
a restricted tenure to plaintiff and subsequently 
sold the land to N with sanction of the revenue 
authorities under S. 73-A Bombay Land Revenue 
Code, and N took possession of the land. Plain- 
tiff instituted a suit against N for recovery of 
possession under S. 9, Specific Relief Act, and an- 
other against J for specific performance °f the 
contract as per contract, and in the alternative 
for damages for breach of contract. 

Held, the title of N under the sale. deed remain- 
ing, tli ere would be no point in decreeing this 
suit for possession because N by the very produc- 
tion of the title deed dispossess the plaintiff and 
further on the facts of the case the evidence of 
dispossession was conflicting and therefore plain- 
tiff could not be given relief. AIR (Vol 15) 1928 
Sind 63 : 22 SLR 396 : 105 Ind Cas 735. 

S. 21 Agreement to sell by minor’s father 

— Specific performance against minor. 

No Court will grant specific performance aga- 
inst a minor unless th© contract is for his benefit. 
(1901) 3 Bom LR 898 (900) : 26 Bom 326 (DB). 


6. Clause (e). 

__ — S. 21 — Right of management — Pcbuttar 
property — Performance of Sheba No proprie- 

tary rights transferred. 

A solenama provided that “Sm. J., hands over 
the charge of realization of the income of the 
debuttar properties in her share to K and his bro- 
ther. They shall realise the rents of th e said de- 
buttar properties from the tenants as empowered 
b/ the said Rani as well as the produce, etc., of 
the Kliamar lands. And if necessary they shall 
he entitled to exercise all rights of a proprietor 
or Shebait for recovery of possession in case they 
are dispossessed from any portion of the said pro- 
perty. That is to say they will hold possession 
of the said property and they shall perform the 
Debsheba from the income of the sam e as trustees 
and agents of the said Rani. The brothers sued 
the executrix for specific performance of the 


term. 

Held, that upon the proper reading of the lan- 
guage used the executrix did not desire to give 
up her interest as Shebait in favour of the plain- 
tiffs What she wanted to do was to clothe the 
plaintiffs with th e right to realise rents, manage 
the property and perform the sheba on her be- 
half as her' trustees and agents. No right to any 
nronertv was agreed to b e conveyed but only the 
riPht of management as agent and therefore ac- 
rordinf? to the provision of S. 21. it was not a 
contract which could b e specifically enforced. AIR 
(Vol 16) 1929 Cal 561 (DB). 


S. 21 (e) — Lease by trustee. 

In a suit for specific performance of a contract 
its terms can be proved even from the unregis- 
tered amalnamah and by oral evidence. The re- 
gistration of an amalnamah is optional when from 
its condition the parties’ intention of executing a 
properly registered document to perfect the 
lessee’s title, is clear. A Court in decreeing specific 
performance must ascertain beforehand whether 
th© contract is enforceable specifically and does 
not involve any. breach of trust. The Equity 
Courts would refuse specific performance of a 
lease entered into by a trustee lessor of a trust 
property beyond his authority. (1912) 16 Ind CaS 
390 (Cal) (DB). 

S. 21 — Specific performance — Unlawful com- 
promise Compromise in excess of a trustee's 

powers. 

A Court of equity will not enforce specific per- 
formance of an agreement which would necessitate 
a breach of trust, e. g., execution of a lease by 
a trustee or administrator in excess of his powers. 
A consent decree which is based in part on an 
unlawful agreement and is consequently set aside 
in part, will not necessarily be maintained as to 
the remainder. The test to be applied is whether 
the transaction is divisible or whether the parties 
intended that the agreement should be enforced, 
if at all, in its entirety. (1909) II CLJ 346 : 14 CYVN 
451 (457) : 5 Ind Cas 236 (DB). 


S. 21 


7. Clause (g). 

(g) — Contract requiring execution of 
kabuliyat every year for 25 years — If enforce- 
able. 

A contract which requires the execution of a 
kabuliyat every year for a period of 25 years, 
offends against the provisions of S. 21 (g> of the 
Specific Relief Act, and is, therefore, specifically 
unenforceable. AIR (Vol 36) 1949 Nag 286 : ILR 
(1949) Nag 106 : 1949 NLJ 591. 

S. 21 — Scope — Contracts as to forbearance 

of continuous acts. 

There is a clear distinction between agreements 
which contemplate the continuous performance 
specific acts for more than three years and con- 
tracts which contemplate forbearance from r h® 
performance of certain acts. While the former 
kind of contracts cannot be enforced under S. 21 
(g) and, therefore, a mandatory injunction m 
respect thereof cannot be granted under S. 5o, 
there is nothing in that section to prohibit the 
grant of preventive relief by way of an injunction 
in the latter kind of cases. AIR (Vol 14) 19* 1 
Lah 898 : 9 LLJ 311 : 28 PLR 656 : 103 Ind Cas 
715. 

S. 21 (g) — Workman's Breach of Contract 

Act (XIII of 1859). 

A contract binding th© debtor to work for the 
creditor for more than 3 years and for n o other 
person cannot be enforced under Act xm of 
AIP (Vol 1) 1914 Lah 421 : 61 PLR 1914 : 
PWR 1914, Cr : 15 Cr LJ 423 : 24 Ind Cas 1W- 

8. Clause (b). 

-J. 21 (h) — Contract embodied in document 
Document set aside by Court — Specific P^' 
formance. 

Where a suit for specific performance of a con- 
tract to grant a lease was brought on t j* 
of an agreement embodied in a solenamah y 
the Court which was subseouentlv s*t 9*M* 7 

the Court. Held, that there was n ° contract sud 
sisting which the plaintiff could ou^ be*;- ™ 
Court for enforcement Th e ^ f erant 

fall back upon some verbal agreement to gra & 
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the lease. AIR (Vol 5) 1918 Cal 108 : 44 Ind Cas 
225 (DB). 

9. Arbitration. 

(a) General. 

(a-1) Burden of proof. 

(b) Agreement to refer, whether Oars the 
suit. 

(c) Enforceability. 

(d) Revocability. 

(a) General. 

— — S. 21 — Scope. 

Agreement to rel'er to arbitration cannot be spe- 
cifically enforced under Specific Relief Act. AIR 
(Vol 28) 1941 Mad 129 : (1940) 2 MLJ 520 : 52 
LW 556 : 1940 MWN 1083 (DB). 

— . — S. 21 — Agreement to refer to arbitration. 

Where an agreement of reference has been acted 
upon and terminated in an award, a suit for can- 
cellation is not against the tenor of S. 21. That 
section has no application except where a person, 
having made a contract to refer a controversy to 
arbitration, has refused to perform it and insti- 
tutes a suit in respect of the subject-matter in 
defiance of the contract. AIR (Vol 17) 1930 All 
877 (DB). 

—S. 21 — Civil P. C., Sch. II, Para. 22. 

After the enactment of para 22 of Sch. n. Civil 
P C. S. 21 of the Specific Relief Act has no ap- 
piication to any agreement to refer to arbitration 
or to any award to which the schedule applies. AIR 
(Vol 3) 1916 LB 101 : 9 BurLT 98 : 35 Ind Cas 710. 

__ s 21 — Arbitration — Scope of section. 

Tlie’ proviso to S. 21 refers only to incohate and 
abortive arbitration and not to a contract which 
has been admittedly carried out. AIR (Vol 3) 
1916 LB 74 : 8 LBR 57 : 33 Ind Cas 554. 

(a-1) Burden of proof. 

S. 21 Agreement to refer to arbitration 

Burden of proof. 

Where th e plea to a suit for recovery of money 
under an agreement is that the agreement provi- 
ded that disputes should b e referred to the ^bi- 
t-ration of a person named therein and that the 
decision should be binding and that the plaintiffs 

had refused to so refer the dispute, toe burden 

of proof rests with the defendant. 35 1 PLR 19 • 

25 PR 1911 : 55 P w R 1911 : 9 Ind Cas 736 

(DB). 

(b) Agreement to refer, whether 
bars the suit. 

S 21, Exception — Applicability — Arbitra- 

• *1 ill. 1 


STfc, pending suit without intervention of Curt 

If bar to continuance of suit. 

The latter part of the Exception to S. 21 
Specific Relief Act does not appl * ' to the case 
of an arbitration during the Pudency ^ 

The bar applies to a subsequently instituted sut 
and not to one which is pre-existing. An arbitra- 
tion agreement without intervention of the Court 
reM to the subject-matter of a Pendrng suit 

StSSSSBSSSJSS 

(1950) Cut 1 (DB). 

c 2i Where a suit is settled by an agTee- 

provision has no jorce ® t0 arbitration. 

S& »2> m5 1 AU 36 r r° « n AU 327 : 23 ALJ 

141 S 21 —^Reference -Civil P. ft, Seh. H. 

- tTsssassffS 

^applicable to arbitration agreements and awards 
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governed by Sch. n, Civil P. C. AIR (Vol 6) 1919 
Cal 479 : 46 Cal 1041 : 23 CWN 716 : 29 CLJ 
399 : 51 Ind Cas 80 (FB). 

S. 21 — Arbitration — Suit pending reference 

to Civil P. C., Sch. II, Para. 22. 

A contract to refer a dispute to arbitration con- 
fers on the parties a right to have the question 
decided by arbitrators and not by suit. This is 
a substantive right and S. 21 bars a suit pending 
disposal of the reference by the arbitration. 

Per Richards J. The repeal oi S. 21 by Para. 22 
Sell. II of the Civil P. C., does not effect a right 
which had accrued under the former Act when the 
contract to refer was made before Act V of 1908. 

The death of an arbitrator without disposing 
of the reference removes the bar created by S. 21 
and restores to the parties, the right of suit and 
the term commences to run for the suit from the 
date of the arbitrator’s death under Art. 120. 
Sch. I, Limitation Act. 

Per Wallis C. J. — Whether the effect of 5. 21 
of the Specific Relief Act is merely to suspend the 
running of time under the Limitation Act, or to 
bring the cases under Art. 120 of the Act. the 
cause of action for a suit arises only when by the 
death of the arbitrator further proceedings in the 
arbitration became impossible. AIR (Vo] . 5) 1918 
Mad 548 : 33 MLJ 46 : 41 Ind Cas 581 (DB). 

S. 21 and Civil Procedure Code, Sch. II, Cl. (18) 

— Party to an agreement to refer to arbitration, 
if can su e independently on title. 

A party to an agreement to refer a dispute to 
arbitration is not debarred from bringing an inde- 
pendent suit on title. AIR (Vol 1) 1914 All 275 . 
12 ALJ 757 : 24 Ind Cas 490. 

S. 21 — Arbitration — Agreement to refer — 

Bar of suit — Civil P. C., Sch. II, Para. 18. 

The Arbitration Act applies to a case where a 
suit could be instituted in a presidency town, If 
the matter submitted to arbitration were the sub- 
ject of a suit. Consequently the last 37 words of 
the saving clause of S. 21 of the Specific Relief 
Act do not apply to an agreement to refer to 
arbitration in such a case. When no application 
for stay of suit under S 19 of the Arbitration 
Act under Para. 18 of Sch. II, Civil P. C., la 
made, the existence of the agreement to refer to 

arbitration does not bar £ u ? 01 !?\ d ?qn S p w R 
the Specific Relief Act. 37 PR 1912 . 130 P W R 

1912 : 15 ind Cas 402. _ 

S. 21 — Reference to arbitration in a sU *t —— 

Suit subsequently withdrawn with leave to file 

fresh suit, effect of. _ . 

An order of reference to arbitration was made 
by a Court, but the award wa s not submitted on 
the date fixed for the delivery of award; and the 
plaintiff withdrew his suit under S. 373, Civil P.GL 
without notice to the other side, with leave to 

bring a fresh suit. . 

Held, that the reference to arbitration has been 

In effect superseded by the Court's order to the 
arbitrator to return the record, and that the W* 
intiff was competent to bring a fresh suit. (1904), 

1 ALJ 257 (258) (DB). 

S. 21 — Arbitration — Agreement to refer 

made pending suit — Bar to fresh suit. 

Where parties to a suit have agreed ref 
the matters in dispute between them to arbitra- 
ffon such an agreement ousted the jurisdiction 
rlf thf Court Whether it is filed in Court under 
S f 523 SSVW* : 23 Cal 956. Dias from: 

19 (On A ap™«I 1 9 AU 388 : 1904 AWN 160 (161): S 
27 AU 53.) 
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(c) Enforceability. 

S. 21 — Applicability. 

Suit for accounts — Plaintiff agreeing to take only 
her share of income on reference to Vakils in con- 
sideration of her giving up her rights to an account 
from defendants — Agreement to refer amounts to 
one for submission to arbitration and such a con- 
tract cannot be enforced under S. 21. AIR (Voi 24) 
1937 Pat 232 : 3 BR 611 : 169 Ind Ca S 741 (DB). 

S. 21 — Agreement to refer to private tribunal 

cannot be specifically enforced but if suit is filed 
for breach other party has remedy to ask for stay 
of suit which Court may grant or refuse at it s dis- 
cretion — Objection if not raised for stay of suit 
is refused Court has seisin of dispute and its deci- 
sion alone is binding. 31 Bom LR 1403 : AIR (Vol 
17) 1930 Bom 98. 

S. 21 — Arbitration — Enforcement of — Re. 

ference to. 

Under S. 21, Sp. Rel. Act, no suit lies to enforce 
a reference to arbitration nor to compel a party to 
sign a reference. (1910) 4 SLR 149 : 8 Ind Cas 925. 

(d) Revocability. 

S. 21 — Suit to set aside agreement to refer — 

Stay. 

In a suit attacking the original agreement to re- 
fer to arbitration. th e subject-matter is not the same 
as in the reference to arbitration, and the suit at- 
tacking the agreement should not b e stayed. AIR 
(Vol 21) 1934 Lah 162. 

S. 21 — Arbitration — Refusal Filing of suit. 

Where two days after concluding an agreement 
to refer their disputes to arbitration, one of the 
parties instituted the suit. 

Held, per Fletcher, j. : — That the filing of 
a suit was not a refusal within the meaning of S. 21 
of the Sp. Rel. Act. 

Per Shamsul Huda, J. : — Neither demand 
nor refusal need b e expressed and both be implied. 
The institution of th e suit in circumstances which 
showed that plff. was determined not to go to arbi- 
tration amounted to a refusal to perform the con- 
tract to arbitrate. AIR (Pol 5) 1918 Cal 318 : 22 
CWN 362 : 44 Ind Cas 279 (DB). 

S. 21, proviso — Arbitration — Revocability— 

Good and sufficient cause — — Delay in commencing 
arbitration proceedings. 

When a person has agreed with another that all 
matters in controversy between them should be re- 
ferred to arbitration, he cannot resile from the 
agreement unless good and sufficient casue is 
shown. Delay of six months in commencing the 
arbitration proceedings, in the absence of proof that 
a party made any effort at all to push forward the 
proceedings before the arbitrators and that he was 
not himself responsible for the delay, is not good 
and sufficient cause to withdraw from arbitration. 
Therefore, under S. 21 of th e Sp. Rel. Act, the party 
cannot sue in respect, of a debt which he had con- 
tracted to refer. (1913) 17 CWN 351 : 17 Ind Cas 
600 (DB). 

S. 21 — Arbitration — Refusal to perform 

contract to refer to arbitration. 

Refusal to perform contract to refer to arbi- 
ration on the part df a person is a bar to a suit by 
him only when the other party has not acquiesced 
therein and thus annulled the contract by mutual 
consent. The proper procedure for th e other party 
to observe is to file the award under C. P. C., Sch. 
II S 18. In action on his part for a length of time 
amounts to lapse of the contract. (1911) 33 All 
315 : 8 ALJ 66 : 9 Ind Cas 80 (DB). 

4 ; g 21 — Reference to arbitration — Contract 

for — Rescission. 


Contract to refer a dispute to arbitration, means 
to do all things necessary to make the award valid. 
A contract to make a reference may be rescinded 
by mutual agreement or by on e of them for just 
cause proved. (1910) 6 Ind Cas 420 (DB) (All). 

10. Contingent Contracts. 

S. 21 — Contract for sale subject to Court's 

approval — Approval refused by Court — Contract, 
if eniorcible. 

A contract for sale in respect of property under 
attachment made “subject to Court’s approval,” 
is a contingent contract. If the contingency fails, 
(i.e.,) if the approval is refused by th e Court, the 
contract falls to the ground and cannot be made 
the basis lor a decree for specific performance. The 
approval of the Court is a vital condition of the 
agreement intended not exclusively for the benefit 
of the purchaser and it is fo r the benefit of the 
vendor also. It follows therefore that the purcha- 
ser cannot get rid of the necessity for the approval 
of the Court by his waiver. AIR (Vol 34) 1947 PC 
182 : 1948 MWN 107 : 52 CWN 472 : 51 PLR 104. 

— — S. 21 — Performance depending on third per- 
son's will. 

In a suit for specific performance of a contract 
of sale and alternatively for refund of considera- 
tion, if the performance depends upon volition ofl 
a person not party to the suit, a decree for specific 
performance should not be granted. AIR (Vol 14) 
1927 Nag 233 : 101 Ind Ca s 654 (DB). 

— — S. 21 — Agreement to sell sir rights. 

A contract to sell a share in certain, village with 
the cultivating rights in the sir is specifically enfor- 
ceable where sanction to transfer sir land cannot 
be refused, the conditions necessary for sanction 
being satisfied: 6 NLR 185, Diss. AIR (Vol 13) 1928 
Nag 465: 96 Ind Cas 898: 22 NLR 101: 9 NDJ 
125 (DB). 

S. 2i — Contract requiring Court’s permission 

for performance. 

A contract for the performance of which the per- 
mission of the Court is necessary is not specifically 
enforceable. (1909) 1 Ind Cas 364 (DB) (Cal). 

' 11. Other illustrative cases. 


S. 21 — Managing agent of mills agreeing to 

associate others in agency — Specific performance. 

An agreement entered into by the managing agent 
of the textile mills to transfer the managing agency 
from himself to two other persons and himself 
jointly and to associate them in the agency work 
comes under S. 21 and cannot be enforced speem* 
cally when there are differences between them. 
AIR (Vol 31) 1944 Bom 76 : 45 Bom LR 1075 : 214 
Ind Cas 42. 

S. 21 — Specific performance — Agreement to 

mortgage. 

Obiter : — Specific performance of an agreement 
to mortgage can be granted. AIR (Vol 27) 1940 Nag 
354 : ILR (1942) Nag 182 : 1940 NLJ 445 : 193 Ind 
Cas 401 (DB). 

S. 21 — Appeal — Failure to exercise discretion 


on an error of law. 

Where in a suit for specific performance of a con- 
tract to sell the Munsif held that an agreement was 
inadmissible in evidence but treated the case as 
one for refund of earnest and decreed the same ^7w 
in appeal the District Judge while disagreeing 
the Munsif as to the admissibility of the document 
refused to remand the case on the ground that c 
granting of specific relief was merely discretionary 
Held, that the appellate judgment was 
because it ought to have remanded the case 
it found that owing to the error of law the lower 

Court did not exercise a 158 

(Vol 18) 1981 Cal 171 : 34 CWN 881 . 52 CLJ 

(DB). 
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_ , §. 21 Contract by certificated guardian 

Sanction of Court — Effect. 
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incuon or uouri — wiwfc. . . 

A certificated guardian can enter into a contract 
with an intending purchaser.but such a contract 
is subject to sanction bemg accorded to the pio- 
posed transaction and that, when the sanction s 
been accorded, the contract becomes a compieted 
contract by virtue of that sanction. After the san- 
ction is actually accorded, it is not necessary loi the 
certificated guardian to solemnly enter upon an - 
ther contract with the proposed Pwdiasc* • ■ 

(Vol 16) 1929 Pat 202 : 117 Ind Cas 161 : 8 Tat 226 

<DB). 

S. 21 — Political pension. 

Court cannot grant specific performance of an 

Cas 339 : 50 Mad 711 : 38 MLT 299 : 25 MLW 640 . 
1927 MWN 374 : 52 MU 622 iDB). 

S, 21 — Moveable property. , 

ic no invariable rule that in cases relati g 
to^ovea'bi "property dimages only should be given 
In a suit against a person who agreed to take _ai 
assignment of a decree the price which he Promjs- 
Sftbpay to the assignor may be » decreed^ AIR (\ ol 
U) 1924 Mad 801 : 82 Ind Cas 78 : 20 MLW 3.8 . 

1924 MWN 693. 

I ' Si!*' — Mortgagee undertaking to discharge 

P ^ d ^7^Cee~fa^To%rfoMunto- 
taSg'to fecharee ! debt due homthe mortgagor 

tssisp 

(Vol 18) 1931 All 40 *. I960 ALJ 1577 (DB). 

■S 22. 

1. Applicability and scope. 

2. Damages. 

3. Delay and laches. 

4 Discretion of Court. 

5 * interference by appellate courts. 

6. Other illustrative cases. 

1. Applicability and scope. 

S. 22 — Suit for specific performance— Proof 

suit for specific performance 
hJi to allege & if the fact is traversed must piove 
Sfc continuous readiness and wdUngness frOm the 

SMS 1950 Nag 238 : ILR 

(195 ° } T-In consideration of certain persona^ 

servtee (pairvi) being done by B in conducting his 

SSSif’tt. ysfiZ " 

ssr ss« irssa« i— — 


and not merely to money compensation AI R 
tvol 30) “943 Oudh 89 : 1942 OWN 652 : 1942 
AWR 349 : 18 Luck 647 : 204 Ind Cas 2*>3. 

S. 22 — Illustrations, effect of. 

_ . • /> . . , l A.. Q 


s — luusi-riiuuiij, — • _ , , . 

Tit power of the Court under S. 22 should not 

be cut down by looking into the illustrations atta. 

ched to the section. 1030 MWN 633. 

_ s V_ Lease by co-sliarer _ Agreement to 

substitute his property on partition — ^nforce- 

IU ^rhe° defendant was one of the proprietors of a 
Talnka which was encumbered and attached by 

S CollecC for a non-pa yl ncnt of revenue Dmdng 

thic attachment the defendant, to obtain ieaay 

sot sHISIS »£ 
ss rSsr a rx/- 

mass r rSsi'i' srs 

S,Vv,K SS5 » ». ; SSi -xtt 

on a partition between the co-sharers^ iie 

« e dett 

s «n 

village which was allotted to ana was v 
sion of the defendant. specific 

Held, that the V basis 

performance but one f ° r ? Question of appli- 
of a deed of transfei, ai (Vol n) 192 4 oudh 

C llf. ity 26 0C-393 2 : ar i°0 S OLJ m ( : 80 Ind Cas 796. 

f 9 r 24 PU pat h M ?? PhT 0n 53 r 3 aC : CB Civ 181 : 

!i^ d 22 Ca l vendor's title defective — When title 
Ca ?he e re"is ti an C SabUshed practice of disallowing 

vS. %} « d 

doubtful Where 

the probability of litigation ensuing 

&XSS&S of 
question of fact to dm controversy 

rsH’ STM.- m 

— 7~ s * , ._x.fr mne* nrove Plaintiff s omission 

'offender 'balance* 1 of ‘ consideration - Suit for spe- 

tir The P "e~r for the plaintiffs success in a 

performance^ cir^his^eadines^and^dllm^ 

Failure of the plaintiff to tender the balance of 

£2SG£s35 T-kv-ss 
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S. 22 — Minor — Specific performance. 

No Court would be justified in enforcing specific 
performance against a minor when such enforce- 
ment would be to his detriment. AIR (Vol 3) 

1916 All 179 . 38 All 433 : 14 ALJ 645 : 34 Ind 
Cas 298 (DB) 

S. 22 — Th e circumstances stated in S. 22 of 

the Specific Relief Act are illustrative and not 
exhaustive. The relief under Specific Relief Act 
lies in the discretion of the Court only in so far 
as it must necessarily Judge, whether' under the 
circumstances of the case the contract is or is 
not an equitable one; but if it is determined that 
the contract is fair and reasonable and the con- 
duct of the plaintiff has not been unconscious 
there is no room for such discretion. An agree- 
ment in orde r to be executed must be certain and 
definite; but that is sufficiently certain which can 
b e made certain. A contract which although not 
illegal, is detrimental to the public welfare, should 
not be enforced in equity. (1911) 14 C L J 627 : 
10 Ind Cas 503 (DB). 


b, 22 — l. Applicability and scope 1328 

advantage over the defendant. Mere delay itself 
is no ground for refusing relief but when it raises 
the presumption of an abandonment of the plain- 
tiff s claim or has caused a hardship to the oppo- 
site party or something to his prejudice, Courts 
are entitled to exercise their discretion and refuse 
the relief prayed for. AIR (Vol 24) 1937 Mad 
124 : 71 MLJ 599 : 1936 MWN 1238 : 44 MLW 
749 : 169 Ind Cas 12 (DB). 

S. 22 — When fatal. 

In no case does mere lapse of time deprive the 
plaintiff of his right to specific performance, un- 
less it be held that there has been abandonment, 
acquiescence or waiver, or at the least, an alte- 
ration in the position of the defendant in that 
the other party has been put in a situation in 
which it would not be reasonable to place him, 
if the remedy were afterwards to be asserted. AIR 
(Vol 16) 1929 Lah 679 : 30 PLR 285 : 117 Ind CaS 
225 (DB). 

S. 22 — When fatal. 


— -S. 22 (III) — Doctrine of part performance. 

If a party to a verbal agreement performs a part 
of his part of the contract to th e knowledge of 
the other party, specific performance can be asked 
lor. But if the parties can be restored to their 
original position precisely, the doctrine of part 
performance will not ordinarily be applied. (1910) 
12 CLJ 25 ; 15 CWN 375 : 6 Ind Cas 346 (DB). 

2. Damages. 

“ Ss. 22, 21 — Plaintiff may be involved in serious 
losses by defendant’s acts— Hypothetical damages 
■ — Specific relief. 

It is not that the specific relief is granted only 
when damages have been incurred, but they can- 
not be assessed in terms of money. When the 
acts and th e conduct of the defendant involve 
the plaintiff in serious losses, the damages may 
be hypothetical, but it is just in cases lik e this 
u Courts would grant specific relief provi- 
ued the other conditions necessary are present. 

31) 1944 Bom 76 • 45 Bom LR 1075 : 
214 Ind Cas 42. 

z s f- 22 » 19 — Agreement to sell — Penaltv for 

breach Agreement broken — Aggrieved party, 
held entitled to damages and not specific perform- 
ance. - 

Where parties agree to sell and purchase a cer- 
tain property with a stipulation that in c as e of 
breach, certain sum should b e paid as penalty, 
but subsequently, the property is sold to third 
person, in spite of the warnings given to the ven- 
dor and the third person that they would be liable 
for damages; in a suit for specific performance 
of the agreement, the vende e shall b e entitled 
only to damages and not specific performance. 
AIR (Vcl 24) 1937 Sind 263 ; 172 Ind Cas 322 
(DB). 

3. Delay and laches. 

“ S. 22 — Contract for sale of immovable pro- 

perty — Lapse of tim e and delay — Effect of. 

Whether lapse of time destroys plaintiffs rights 
has to be considered with reference to the other 
prevailing circumstances. If the plaintiff has 
been in substantial possession of the benefits under 
the contract and has always been claiming the 
completion of the legal estate, delay if properly 
explained will not affect his rights to claim specific 
performance. AIR (Vol 37) 1950 Cal 526 : tt.w . 
(1951) 2 Cal 198. 

— - — S. 22 — Discretion of Court Delay — Relief. 

Under S. 22, the Court may exercise its discre- 
tion and not decree specific performance where 
the circumstances under which the contract is 
made are such as to give the plaintiff an unfair 


Even if mere delay does not disentitle a plain- 
tiff to claim specific performance of a contract, 
nevertheless delay is one of th e factors to be con- 
sidered in giving the discretionary relief. Inordi- 
nate and unexplained delay coupled with the 
change of conditions is a sufficient ground for 
refusing specific performance. AIR (Vol 16) 1929 
Lah 249 : 113 Ind Cas 140 (DB).' 

S. 22 — Where there is no waiver or prejudice 

to defendant. 

Delay may, in certain cases, be evidence of 
abandonment or acquiescence; but delay which, 
does not amount to waiver, abandonment or ac- 
quiescence and which, in no way, afters the posi- 
tion of defendants does not disentitle the plain- 
tiff to sue for specific performance. Where the 
suit is within time and the delay is not so great 
as to induce the Court to hold that the plaintiff 
has forfeited his right under the agreement, the 
Court will not refuse equitable relief. AIR (V 9> 
1922 Lah 461 : 3 Lah 376 : 32 PCR 1922 : 67 
Ind Cas 700 (DB). 

S. 22 — Change in the value of property. 

The plaintiff’s conduct amounted to an abandon- 
ment of the contract. The matters at the time 
suit was brought, were not in status quo “they 
were at the time the contract was entered into.” 
There was a change in the value of the property 
and it had occurred by reason of the delay which 
was attributable to the plaintiff. 

Held, that in these circumstances specific per- 
formance was rightly refused. AIR (Vol 8) 1921 
Cal 179: 34 CLJ 364 (DB) 


S. 22 — — It would be a wrong exercise of dis- 
cretion to grant specific performance when the 
plaintiff has been guilty of serious laches. 

Where plaintiff was guilty of a delay of over 
two years in filing suit. 

Held, specific performance should not be 
granted. 15 SLR 21: AIR (Vol 8) 1921 Sind 19 •• 

S. 22 — Discretion of Court. 

Plaintiff is not entitled to specific performance 
if he delays till th e end of the limitation perioa 
unnecessarily. 58 Ind Cas 23: AIR (Vol 7) 


Vag 173 

S. 22 — Bar to relief. 

If the plff. causes such a long delay as totn® 
evidence of abandonment he cannot ask for spe* 3 * 
jerformance. Nor can he do so where time vraf 
originally or has subsequently been made 
•ssence of the contract between the parties, in otn 

:ases specific performance can be gT ~fr ia ral 
JWN 190: 50 Ind Cas 177: AIR (Vol 6) 1919 

137 (DB) 
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22 — Discretion — Long delay. 

A delay of nearly three years in bringing a 
suit for specific performance of a contract of sale 
coupled with the fact that the pills, accepted 
payment of a debt due to them by the vendor 
from the subsequent vendee is a waiver of their 
claim to sue for specific performance. 57 PR (1919) 

51 Ind Cas 704: AIR (Vol 6) 1919 Lah 393 (DB) 

S. 22 — Specific performance — Delay 

Damages — Mere delay in instituting a suit for 
specific performance, is not sufficient to defeat 
the pill's suit. 

It must be of such a character as to give 
rise to an inference of the abandonment of the 
right or should disclose any prejudice to the deft. 
In a suit for specific performance of a contract 
in the first instance and for damages in case the 
Court found any difficulty in granting the relief. 
Held, that in the absence of any special damages 
the relief sought in the first instance viz, specific 
performance should be granted. 4 Pat LW 192: 44 
Ind Cas 244: AIR (Vol 5) 1918 Pat 630 

S. 22 — Contract Act, S. 55 — Contract to sell 

— Delay. 

Considerable lapse of time after the agreed date 
is a good ground for refusing specific performance 
of a contract. AIR (Vol 4) 1917 Mad 8 : 37 Ind 
Cas 776 (DB). 

S. 22 — O. 20 ? R. 11 — Time fixed by decree 

•— Decree for specific performance. 

A plaintiff to whom a conveyance is due under 
a decree, is not entitled to apply beyond the 
period allowed by th e Court, where the defendant 
is to convey the properties only if he received the 
money within the time allowed by the Court. AIR 
(Vol 3) 1916 Mad 967 : 31 Ind Cas 457 (DB). 

— — S. 22 — Contract for sale of land — Delay. 

Time is not of the essence of a contract to sell 
immoveable property unless expressly so stipulated 

at the time of the contract. 

Failure to keep to the dates assigned will not 
prevent a party from claiming specific perform- 
ance unless the delay has been very gross. Ain 
(V 2) 1915 PC 83: 40 Bom 289: 43 IA 26: 30 MLJ 
186 : 3 LW 239 : 19 MLT 184 : 14 ALJ 225 : 
(1916) 1 MWN 229 : 18 Bom LR 163: 23 CLJ 358 
: 20 CWN 744: 32 Ind Cas 246. 

— S. 22 — Delay — Contract to sell — Vendee’s 
delay. 

The grant of a relief by way of specific perform- 
ance of contract of ‘ sale is discretionary an ^ such 
relief will not be granted to a plaintiff who as 
been guilty of gross carelessness and delay, aim 
(Vol 2) 1915 Lah 124: 52 PWR 1915: 18 PLR 

1915 : 27 Ind Cas 481 (DB). 

S. 22 — Delay — Waiver. - on 

A suit for specific performance instituted 
months after the date of the contract cannot be 
decreed, the ground of waiver Am (Vo2) uno 
Mad 546 : 27 MLJ 482 : 26 Ind Cas 121 (DB). 

— — S. 22 (2) — Laches in instituting suit — Con- 
tract to sell — Failure by vendor to perform is 

part of contract. . .. . 

Mere laches or delay, even where It is up to the 

hilt of the limitation period is 0 und 

for ^f^sin^spedfltf perforaS-nce^^A^vendor^bom^ 

S'm'S'rSESr "i proi^rT^v.yaa^ h.for. ho 

“"-'ss-'Sa 

1914* k^d° 462 f X 26 CU MLJ 518? 23 Ind Cas 660 \JBBK 
s 22 __ Delay — Refusal of specific perform- 
ance.* 


A plaintiff guilty of continuous delay is not 
entitled to a decree for specific performance. (1913) 

21 Ind Cas 35 (All). 

— — S. 22 — Delay in instituting suit. 

Delay in instituting a suit for specific perform- 
ance is not fatal to the suit unless it can be shown 
that the delay has prejudicially affected the de- 
fendant. (1912) MWN 1004 : 17 Ind Ca s 399 
(DB). 

S. 22 — Discretion of Court — Laches — 

Limitation Act, S. 3. 

In a suit to enforce specific performance of a 
contract to sell the plaintiff, slept over his alleged 
rights for very nearly twelve years and made no 
attempt until within a few months of th e institu- 
tion of the suit, to pay to the defendant. the 
balance of the sale price, and to get a sale-deed 
executed and registered in his favour. Held, that 
the Court should not decree specific performance 
of the contract. (1910) 7 Ind Cas 568 (Lah) (DB). 

S. 22 — Laches, plea of, when good. 

To operate as a bar to relief the delay should 
be such as to amount to a waiver of the plaintiff’s 
right by acquiescence, or where by his conduct or 
neglect he has though perhaps not waiving that 
remedy, yet put the other party in a situation in 
which it would not be reasonable to place him, 
if the remedy were afterwards to be asserted. 
When such is not the case, any lapse of time 
6hort of the period allowed under the Limitation 
Act, should not disentitle th e claimant to relief to 
which he is otherwise entitled. (1906) 33 Cal 
633 (636). 

S. 22 — Delay in applying to the Court for 

relief is of itself a sufficient reason for the Court, 
In the exercise of its discretion, to refuse relief. 
1905 AWN 147 : 2 ALJ 405 : 27 AH 678 (679) 
(DB); See also (1903) 7 CWN 229: 30 Cal 265 

(276, 277) (DB). 

4. Discretion of Court. 

(a) General. 

(b) Refusing specific performance. 

(c) Decreeing specific performance. 

(a) General. 

s. 22 — Specific relief — Plaintiff setting up 

false case — Effect. 

A plaintiff who is capable of setting up a false 
case cannot expect a Court of equity to grant him 
a relief for specific performance where to grant 
him such relief would do injustice to an- 
other person. (1937) MWN 1158 (DB). 

S. 22 — Contract — Wrong construction — 

Specific performance, if can b e given. 

Where the plaintiff in a suit on a contract for 
its specific performance tried to put a construc- 
tion on the contract which he knew to be wrong : 

Held that the plaintiff acted dishonestly and 
was not entitled to equitable relief. Equity will 
not help a dishonest suitor who demands what 
he is not entitled to. AIR (Vol 24) 1937 Pat 425 : 
3 BR 739 : 18 PLT 587 : 170 Ind Cas 484 (DB). 

S. 22 — Discretionary relief. 

Specific performance is a discretionary relief al- 
though the discretion of the Court is to be exer- 
cised in accordance with judicial principles. AIR 
(Vol 21) 1934 Bom 171 : 36 Bom LR 290 : 151 
Ind Cas 536. 

S. 22 — Specific performance — Discretion of 

Court. 

In every suit for specific performance Courts or 
equity have a free discretion limited by those gene- 
ral principles which require all Courts of Justice 
to act in accordance with sound judical principles 
and not upon mere caprice and sentiment. What 
the Court has to look to is whether in the exer- 
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cise of its discretion the agreement is one which 
ought to be specincally enforced having regard 
to the fact whether the enforcing of the contract 
would, not inflict more injury upon the defendant 
than confer benefit on the plaintiff. AIR (Vol 2) 
1915 Bom 109 : 44 Bom 69 : 17 Bom LR 303 : 
23 Hid Cas 544. 

— — S. 22 — Specific performance — Granting of 
— Discretionary. 

The granting of specific performance is purely 
discretionary with the Court and in so doing the 
Courts generally apply equitable consideration and 
not merely look at the terms of th e contract. A 
contract therefore may be perfectly valid in law, 
yet there may be a want of equality and fairness 
about it, which w’ould justify a refusal to specifi- 
cally enforce it. AIR (Vol 2) 1915 Cal 298 :18 
CWN 689 : 22 Ind Cas 910 (DB). 

S. 22 — Beneficiary not a party — Effect of. 

The jurisdiction to decree specific performance 
is discretionary and the failure of a beneficiary 
under the contract to join in a suit to enforce the 
contract is an important factor in deciding how 
that discretion is to be exercised. (1913) MWN 
995 : 14 MLT 495 : 21 Ind Cas 77 (DB). 

(b) Refusing specific performance. 

(i) General. 

(ii) Unfair advantage. 

(iii) Hardship. 

(i) General. 

S. 22 — Discretion of Court — Champertous 

agreement — Refusal of specific performance. 

The jurisdiction to decree specific performance 
Is discretionary and a Court is not bound to grant 
6uch relief merely because it is law'ful to do so. 
The Court may properly exercise a discretion not 
to decree sepcific performance of an agreement 
Which is champertous, unconscionable and extor- 
tionate. ILR (1949) Nag 663 : 1949 NLJ 370. 
S. 22 — Specific performance against subse- 
quent purchaser having right of pre-emption — 
Discretion. 

Where specific performance is sought to be en- 
forced against a subsequent purchaser who has 
got a right of pre-emption, the Court should, in 
the exercise of its discretion, under S. 22, refuse 
to decree specific performance. Section 22 clearly 
provides that the right to decree specific perfor- 
mance is discretionary and the Court is not bound 
to decree specific performance merely because it 
is lawful to do so. AIR (Vol 29) 1942 Pat 366 : 8 
BR 475 : 198 Ind Cas 890 (DB). 

S. 22 — Indefiniteness of time — Effect. 

Indefiniteness of time may be a ground for re- 
fusing specific performance. Under S. 22, although 
the jurisdiction to decree specific performance is 
said to be discretionary, such discretion is not arbi- 
trary but sound and reasonable guided by judicial 
principles and capable of correction by a Court of 
Appeal. AIR (Vol 20) 1933 All 846 : (1933) ALJ 
1584 : 56 A 142 : 148 Ind Cas 229 (DB). 

S. 22 — Decree for specific performance — Dis- 
cretion — Laches, effect of — Contract — Time, 
when of the essence of th e contract. 

Under S. 22. the granting of relief of specific per- 
formance is discretionary, and a party guilty of 
laches ought not be permitted to obtain a decree 
for specific relief. 

A entered into a contract with B to grant him b. 
lease of a tank for a salamia of Rs. 400 to be paid 
Immediately, Rs. 200 were paid next day and the 
balance was agreed to be paid within a specified 
period. The balance was not paid within that period 
and A let out the tank to C on better terms. B in- 
stituted a suit for specific performance : 


Held, that B should not, in the circumstances of 
the case, be granted specific performance. AIR (Vol 
19) 1932 Cal 493 : 36 CWN 285 : 138 Ind Cas 498 
(DB). 

Ss. 22, 2G, 28 — Contract of sale — Unilateral 

mistake — How far ground for refusing specific 
performance. 

Unilateral mistake due to the negligence of the 
defendant cannot be a ground for refusing decree 
for specific performance under Ss. 22, 26 and 28 of 
the Specific Relief Act. 1931 MWN 234 (DB). 

S. 22 — Discretion of Court Grounds for 

refusal of specific performance. 

A suit for specific performance of a contract of 
sale cannot fail merely by incomplete description 
of the properties contracted to be sold especially 
when the property is identified and reasons for in- 
complete description are explained. AIR (Vol 7) 
1920 Cal 341 : 57 Ind Cas 763 (DB). 


,S. 22 — Nondisclosure by grantee of default. 

Specific performance of a contract to grant a lease 
cannot be refused on .the ground that the grantee 
did not disclose before the contract, that he had 
defaulted in previous transactions with the gr®?" 
tor. AIR (Vpl 5) 1918 Cal 985: 46 Ind Cas 55# 
(DB). 

-S. 22 Contract alleged different from con- 
tract proved — Damages. . 

Where a plff. fails to prove a contract which ne 

alleges in a suit for specific performance the Court 
will not decree specific performance of the cont ^ a O“ 
proved instead. AIR (Vol 3) 1916 Cal 774 : 19 CWN 
933 : 29 Ind Cas 989 (DB). 

S. 22 — Contract to sell — Discretion of Court 

to refuse — Exception. 

A Court can refuse specific performance of a con- 
tract to sell, when plff. fails to prove in full the 
agreement set up by him: this rule does not - apP 1 ^ 
where plff. does not deliberately put forward ® 
false claim. AIR (Vol 1) 1914 Mad 469 : (1914) M 
WN 339 : 23 Ind Cas 523 (DB). 

— — S. 22 — Power of attorney given to husband 
by pardanashin lady — Purchase money. 

Where a contract for sale was entered into oy 
the husband of a pardanashin lady who had give 
a power of attorney and it is shown that the 
chase money was far less than that given by a 
sequent purchaser and that the variation of time 
of performance of th e contract was not assented 
to by the lady, held, that the Court could refuse to 
enforce such a contract. (1912) 16 CLJ 119: 13 I 110 
Cas 637 (DB). 

S. 22 (II) — Contract for sale of land by Manaj 

ger — Defective title — Strangers — Discretion o 
Court — Specific performance — Vendor and P 01 " 


chaser. 

Third parties cannot be made parties to a suit 
specific performance between vendor and puren - 
>er even- though they may claim title by ad Y? r fJJ 
possession. Where the purchaser will be forced 
enter upon new litigation, the Court ought to - 
’use specific performance. The Court must a» 
Jecide whether the title of the vendor is g°°«* 

)r doubtful. A title is doubtful if there is a strong 
probability of litigation about it. No h tie on 
3 y the head of a joint Hindu family can be ■g°°" 
enough to be forced on an unwilling purchase 
ess all the co-parceners concur. (1909) ii 
166 and 545 : 6 MLT 200 : 3 Ind C as 124. 

(ii) Unfair advantage. 

S. 22 Discretion of Court to grant sped © 

>erformance — Exercise of. i 

Specific performance of a contract 
able relief which the discretion of the Court n 
who seeks equity must come with clean hands. 
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Court is not 'bound to decree a specific perfor- 
mance of a contract to sale, merely because it is 
lawful. Court can take into consideration the con- 
duct of tile parties to the agreement and circumst- 
ances attending its execution and can refuse to 
order specific performance in its discretion. Where 
the specific performance of the contract would give 
an unfair advantage to the plaintiff over the defen- 
dant, specific performance will be refused. 

Where defendant 2. the decree-holder, has obtain- 
ed a prohibitory order under O. 21, R. 54. Civil P. 

C. against defendant 1, the judgment-debtor, and 
the order still stands, the Court will not grant spe- 
cific performance of the contract to sell the proper- 
ty entered into by the plaintiff and defendant 1, 
so as to defeat or delay defendant 2 in execution of 
his decree and to deprive him of the benefits of the 
prohibitory order even though defendant 2 was not 
a party to the contract. AIR (Vol 32) 1945 Bom 481 : 
47 Bom LR 4C0 (DB). 

S. 22 — Applicability. . , _ . 

In applying S. 22, the test is did the plaintiff in 
the particular circumstances take an improper ad- 
vantage of his position or the difficulties of the 
defendant. AIR (V 20) 1933 Mad 736: 38 LW 507: 
65 MLJ 491 : (1933) MWN 1033 : 145 Ind Cas 1022 

— S. 22 — Inadequacy of price — Power of Court 

to grant relief. t . . - 

Where a vendor asked his agent to negotiate lor 
the sale of his lands and signed an agreement for 
the sale as per terms arranged by him but the pi i e 
was very inadequate and the vendor alleged that 
he was ignorant of the nature and real value of 

his land : , 0 00 . _ 

Held, the Court has a discretion under S. 22 to 
relieve the vendor from the improvidence of his 

bargain though the vendee may not be gui y 

any fraud or misrepresentation in the matte . 
Circumstances and considerations with rjf^nce 
which such discretion should he exercised st 
Ind Cas 871, Doubted. 1930 MWN 638. 

— S. 22 — Agreement to convey property in liqui- 
dation of debts. — Accepting discharge !>«*• 

. Where a debtor agreed in writing to convey ms 
property in liquidation of the whole debt due by him 
and subsequent to the execution of that document 
the creditor accepted a property of lesser ™ lu * 
part satisfaction of the obligation and n P P • 

ment of the sum due to him. and t P c 

payment accordingly, a decree for &&** ?£* 
mance of the contract bv conveyance of t e P . 
cannot be granted. 117 Ind Cas 489 : 7 Ran*. 234 . 
31 Bo m LR 873 : 33 CWN r 652 ! : 30 'MLW 18 
50 CTjJ 99 : 1929 MWN 619 : AIR (Vol lb 

PC 141 : 57 MLJ 529 

had executed an agreement without cons e treg 
favour of a Mahomedan to cut down P ln 
venerated by all Hindus for the convenient passing 

“'neld^Ihat specific perfo'-manw. . should be refused. 
115 Ind cas 457 : AIR (Vol 16) 1929 All. 6U. 

S. 22 - Fraudulent P^ fer “ n e cc wh i c h is discre- 

Speciflce performance be‘ng onew i ^ partleS 

tionary and a relief which ls . 6ra ivrn metances which 
come to Court with clean hand 8 ^^S^and avoidable 

would render a a tr SSS?i 5ould materially influ- 
a s a fraudulent preference v >o\ rfo ; ma nce. 

ence the Court in decreeing P P (Vol 15) 

113 Ind Cas 129 : 1928 MWN 617 . Am 

1928 Mad. 860. (DB). . ndonment of contract. 
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abandoned all intention of going on with this 
cantract, but was stimulated into activity by learn- 
ing that the property was likely to be sold over 
his head. 

Held, that the case was one in which specific per- 
formance should not be granted. 89 Ind Cas 27: 47 
All. 784 : 23 AIJ 625 : 6 LRA Civ. 465 : AIR (Vol- 
12) 1925 All 595 (DB). 

S. 22 — Vendor not responsible — Prejudice to 

ve n dee. 

Where in a contract of sale of immovable proper- 
ty, the sale could not be completed before obtaining 
a lease from a certain improvement trust in the 
vendor’s or vendee’s name and the obtaining of the 

lease was delayed by the obstruction of some third 
parties by the slow manner in which the said trust 
moved ’ and by the vendor’s non-compliance with 
certain requisitions put forward by the trust, and 
it was found that the vendor was not altogether 
anxious to expedite the transaction. 

Held, that the vendee was entitled to terminate 
the contract by giving notice and that the vendor 
was not entitled to claim specific performance. 
Tile vendor’s difficulties in completing the sale 
were not to be allowed to affect vendee prejudi- 

ci^Hy 

Held, further that the vendee was entitled to the 
return of his earnest money with interest and to a 
charge on the property for the same. 85 Ind Cas 491 
: 25 Bom LR 1144: AIR (Vol ID 1924 Bom 

282. (DB). 

S. 22 — Unfair advantage. 

Under S. 22 of the Specific Relief Act the Court 
m av properly exercise its discretion where the cir- 
cumstances under which the contract is made are 
such as to give the plffi an unfair advantage over 
the defendant thexigh there may be no fraud or mis 
representation on the plaintiff s part. Wh re 
plaintiff, at the time when the contract was made 
held an unfair advantage owing to the fact that the 
defendants faculties were enfeebled, the Court might 
refuse specific performance. (1923) 72 Ind Cas 586 
: 5 LLJ 307 (DB). 

§ 22 _ Sale-deed executed but not registered 

owing; to vendee’s fault. , . . . 

Where a sale deed duly executed was not registered 
owing to the vendee’s default in allowing th e time 
for registration to expire (by not presenting it for 
registration in view of the vendee’s : inconveniences) 
he is not entitled to a decree for the execution and 
reeist ration bv the vendor or another sale deed. 22 
ind Cas 941 : AIR (Vol D 1914 Mad 275. (DB). 

Ss 22 cl. (1) ; 23, (b) — “Personal quality" of 

^Tpar'ty a matiria! ingredient - Unfair advan- 

tace to plaintiff. , . 

Where two parties enter into a contract to share 
a particular property, which is to be sued for and 
obtained in future, and one of them obtains it after 
spending money on the litigation, he cannot be sp- 
ecifically compelled to share the property, when it 
Is subject to more burden than at the date of 
the contract. Where A granted a lease to B as 
B had consented to undergo all the c ° s t® a 
labour necessary for the purpose of conducting a 
litigation to recover the property leased and the 
lessee was to pay rent after obtaining P^^sslo . 

Held that the personal quality of the lessee 
was a ’material ingredient of the lease and the 
representatives in interest of the lessee could not 

lease. 06 " £ 

(DB) ‘ (lit) Hardship 

S 22 — Sut for specific performance — Self. 

induced hardship — If can be pleaded in defence. 
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A party cannot rely on a plea of hardship 
which is self-induced as a defence to a suit for 
specific performance. Where an agreement for 
sale provides that th e vendor will sell the property 
free from all encumbrances. i n a suit for specific 
performance by the purchaser the vendor cannot 
plead harship on th e ground that the dues on 
the mortgage hav e increased since the date of 
the agreement for sale by reason of non-payment 
of interest by him. AIR (Vol 36) 1949 Cal 510. 

— — S. 22 — ‘Hardship’, meaning of. 

The term ‘hardship’ on the defendant, in S. 22 
(2) of the Specific Relief Act is used in the sense 
of some collateral hardship and not merely the 
diminution of the purchase money. AIR (Vol 20) 
1933 Mad 736 : 38 LW 507 : 65 MLJ 491 : (1933) 
MWN 1033 : 145 Ind Cas 1023 (DB). 

S. 22 — Pre-emption — Right of the defen- 
dant. 

Plaintiff brought a suit for specific performance 
of contract of sale against A, and B who was a 
vendee from A and co-sharer having a rignt to 
pre-empt as against plaintiff : 

Held, that it would not b e equitable to grant 
specific performance to plaintiff and under S. 22. 
Court should exercise its discretion not to grant 
specific performance to avoid multiplicity of suits 

AIR (Vol 13) 1926 Cal 1237 : 44 CLJ 162 : 98 
Ind Cas 193 (DB). 

S. 22 — Completed contract — Sale of im- 
moveable property — Honest mistake of trans- 
feree — Delay — Hardship. 

Where a contract for sale of immoveable pro- 
perty was completed and subsequently th e property 
was sold to a third party who under an honest 
mistake that the original transaction had fallen 
though purchased it, held, that his honest mis- 
take is no ground for his resisting a suit for 
specific performance by the 1 st purchaser, unless 
th e bargain is so unconscionable that its perform- 
ance would be inequitable. 

A delay of one month in the institution of suit 
does not justify a refusal of relief by way of 
specific performance. (Cases cited). 

Clause (II) of S. 22 of the Act contemplates a 
case where the vendor has entered into a con- 
tract with exit full knowledge of the circumstances. 
Mere improvidence or inadequacy is no hardship 
unless the bargain is so hard as to be unconscion- 
able and its performance inequitable ; but if the 
hardship were brought upon by himself the Court 
will not give him relief. 


implying and including it. The next paragraph oft 
th e section which points out the cases in which 
specific performance may not be decreed is not 
intended to be exhaustive, but merely illustrative 
of the general principle which is embodied in 
the first paragraph. The 2nd clause of the sec- 
tion no doubt contemplates that, as a general 
rule, the question of the hardship of a contract 
is to be judged of at th e time at which it is en- 
tered into, but it also contemplates an exception 
to the general rule in cases where events involving 
hardship have occurred subsequent to the con- 
tract in some way to the party who seeks specific 
performance. (1904) 6 Bom LR 1013 : 29 Bom 
234 (247. 248). 

(c) Decreeing specific performance. 

S. 22 — Contract for sale of immoveable pro- 
perty — Purchaser not paying consideration money 
within stipulated period — If entitled to specific 
performance — Lapse of time and delay — Effect 
of — Transfer of Property Act, S. 55 — Contract 
Act, Ss. 51 and 52. 

If it is found that time is not th e essence of a 
contract, for sale of immoyeable property, the 
failure of the purchaser to pay the consideration 
money within the stipulated period is not by it- 
self destructive of his claim for specific perfor- 
mance. In the circumstances of a particular case 
the Court has to enquire whether the delay which 
has taken place is properly explained by the plain- 
tiff. The mere fact that there has been some 
delay is not sufficient to put him out of Court. 

The question whether the lapse of time destroys 
the plaintiff’s rights has also to be considered with 
reference to other attendant circumstances. If 
the plaintiff has been in substantial possession of 
the benefits under the contract and is in effect 
claiming the completion of the legal estate, delay 
will not. if properly explained, affect his right to 
obtain specific performance. This principle, how- 
ever, is subject to a proviso. If the fact that the 
plaintiff has been in possession is used in extenua- 
tion of the delay which has taken , place in fifing 
the suit for specific performance, such posses- 
sion must, in order to have that effect, be a pos- 
session under the contract and such that the ven- 
dor must know or be taken to know that the P ur ' 
chaser claims to be in possession under the con- 
tract. Neither the provisions of S. 55, Transfer 
of Property Act, nor of Ss. 51 and 52, Contract 
Act, affect in any wav the application of the above 
principles. AIR (Vol 37) 1950 Cal 526. 


Where under a contract for sale of immoveable 
property the transaction was to be completed in 
three months, within which th e vendor was to 
produce the will under which sh e claimed and 
which however, she failed to produce, the vendee 
could enforce specific performance from th e end 
of the three months, not only against the vendor 
but also against th e subsequent transferee. AIR 
(Vol 1) 1914 Cal 137 : 41 Cal 852 : 19 CLJ 420 : 
19 CWN 89 : 23 Ind Cas 214 (DB). 

S. 22 — The Court can refuse specific per- 
formance of the contract conferring an undue ad- 
vantage on the plantiff and causing a hardship 
to the defendant not anticipated at the time of 
the contract. (1912) 10 A L J 498 : 17 Ind Cas 
732 

-S. 22, Cl. (11) — Laches — Hardship of con- 
tract — Section merely illustrative. 

A party cannot call upon a Court of equity for 
specific performance unless he has shown him- 
self ready, desirous, prompt and eager. This rule 
of law is not in so many words expressed in S. 22. 
but the first paragraph of that section which gives 
the Court a Judicial discretion must be read as 


Ss. 22 and 27 — Contract for sale of immov- 
able property between plaintiff and defendant 1-— 
Consideration payable in instalments — plaintiff 
put in possession on payment of first instalment 
Default bv plaintiff in later instalments — Waiver 

by Defendant 1 — Subsequent sale by him to De- 
fendant 2 — Contract, if specifically enforceable 

against Defendants Nos. 1 and 2. 


A contract for a sale of immovable property 
was entered into between the plaintiff and 
ant No. 1. It was agreed that the considerate 
would be paid in instalments, that the conveyance 
would be executed by Defendant No. 1 in 
of the plaintiff upon the payment of the las 1 j" 
such instalments but the plaintiff was to be P 
in possession of the property upon payment of j 
first instalment. The plaintiff was put in actum 
possession of the property in terms of the agr 
ment. The plaintiff paid some instalments bus 
committed default thereafter. Defendant . 
however offered to accept the payment oi 
balance in easier instalments and after tn 
arrangement was made the pWnttff paid 
nstalments but thereafter again defaulted. There- 
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«pon Defendant No. 1 sold the property to defen- 
dant No. 2. In a suit for specific performance. 

Held, (i) that there was a subsisting contract 
with the plaintiff which was capable of specific 
performance. Although there was failure on the 
part of the plaintiff to make the payments at the 
stipulated time, it could not be held that any parti, 
cular default or defaults would have the conse- 
quence of terminating the contract except upon 
express notice to that effect, having regard to the 
fact that defendant No. 1 had all along been very 
lenient in the matter of enforcing payments of 
the instalments, (in that in the circumstances of 
the case the Court should grant specific perfor- 
mance in the exercise of its discretion. The case 
could not be brought within any of the clause of 
S. 21 of the Specific Relief Act which lays down 
what contracts cannot be specifically enforced. 
As the contract was for transfer of immovable 
property, ther e was a presumption that it could 
not be adequately relieved by compensation in 
money. As the plaintiff's default had been con- 
sistently waived by defendant No. 1, it was not 
open to him to complain of such default in the 
suit, (iii) that the contract should be specifically 
enforced against defendant No. 2 who was not 
a bona fide purchaser for value without notice. 
As the plaintiff was in possession of the property, 
it was sufficient to put Defendant No. 2 on notice 
as to the extent and right of the plaintiff’s in- 
terest, and Defendant No. 2 was affected by all 
the equities which the plaintiff was entitled to 
enforce against Defendant No. 1. The mere fact 
that the plaintiff was in possession through 
tenants did not make any difference in the appli- 
cation of the doctrine of constructive notice. AIR 
(Vol 33) 1946 Cal 521 : 229 Ind Cas 73. 


Right of contractor for transport charges — Profit 
and loss — Contractor merely entitled to reason- 
able expenses as to one item — Consideration 
bearing on profits made in a closely conucctod 
item — Relevancy. 

Where the rates have been fixed on a particular 
basis and material of a different kind not avail, 
able in the locality is insisted on by the Engineer, 
the contractor is justified in claiming the extra 
charge incurred for the transport of the mate- 
rial. 

Where there is a rate fixed by contract, it may 
be that the profits or loss made by the con- 
tractor under some other head ought not to be 
taken into account with a view to vary that rate, 
but where the contractor is merely entitled to 
reasonable expenses under a particular head not 
covered by contract, considerations bearing upon 
profit made by him under a closely connected item, 
of work are quite legitimate and relevant. AIR 
(Vol 22) 1935 Mad 356 : 41 LW 130 : 1935 MWN 
134 : 161 Ind Cas 65 (DB). 

Ss. 22, 12 — Contract not admitting of specific 

performance — Alternative remedy barred — Speci- 
fic performance — Discretion of Court. 

Where a contract for transfer of immovable 
property is not such as can be specifically grant- 
ed, the plaintiff will not be entitled to get that 
relief merely because he has allowed his alter- 
native relief to be barred by time. But if the 
contract for specific performance is of such a 
nature as to admit of being specifically performed, 
then the mere fact that the other remedy has 
become barred by time should not deprive the 
plaintiff from getting the relief to which he is 
entitled. AIR (Vol 20) 1933 All 846 : 1933 ALJ 
1584 : 56 All 142 : 148 Ind Cas 229 (DB). 


S. 22 — Agreement to mortgage immoveable 

property — Suit for specific performance — Agree- 
ment can be specifically enforced, but mortgage- 
decree should not be passed. 

In a suit for specific performance of an agree- 
ment to execute a mortgage of immoveable pro- 
perty to secure the money advanced by the credi- 
tor along with the prayer for the mortgage-decree, 
It is not proper to pass a mortgage-decree, thoug 
a decree for specific performance of an „ a S r f eI I*f n . 
can be passed. AIR (Vol 33) 1946 Mad 56 • 
(1945) 2 MLJ 383 : 58 MLW 550 : 1945 MWN 
666 : 223 Ind Cas 89 (DB). 

- — Ss. 22, 21 — Exercise of discretion — Prin- 
ciples. . 

Under S. 22 (iii), it is only where a contract 
is otherwise capably of specific performance anci 
the plaintiff has done some substantial act p r- 
suant to that contract that the Court would ex r- 
cise its discretion in his favour. Where the con- 
tract offends against the provisions of S. zi, tn 
Court should not decree specific performance ev 
If the contract has been partly Performed. AIR 
(Vol 31) 1944 Bom 76 : 45 Bom LR 1075 . 414 

Ind Cas 42. 

— S. 22 (ii) — Contract of sale de J* be *2 tel y P c 

solemnly entered into by vendor — Court, powers 

° f *When a contract of sale has been entered into 

deliberately and solemnly by the v f the 

eves in thp presence of the Court and with the 
advice of counsel without the sUghtest suggestion 
or the vendor having been imposed upon J a. Court 
of Equitv will not be entitled to nterpose it. a d 

on the ground of inadequacy of pnee 

1941 OiSh 324 : 1941 OWN 265 : 1941 RD 100 . 

1941 AWR 151 : 194 Ind Cas 533. 

S 22 (ill) — Contract fixing rates — Material 

not available in locality insisted on being used — 


S. 22 — Absence of provision in decree for 

contingency of failure to deposit money — Non- 
payment of money — Application for time for pay- 
ment — Discretion of Court. 

A decree for specific performance provided that 
on A’s depositing a certain sum of money in 
Court within a specified time, B should execute 
and register a kobala in A’s favour in respect of 
the land in suit and in event of B failing to do 
so A would be entitled to hav e the kobala execu- 
ted and registered through Court. But there was 
no provision as to what would happen if A did 
not deposit the amount within the specified time. 
A failed to deposit the entire amount on the fixed 
date but applied for extension of time : 

Held that the Court had jurisdiction to' grant 
time in the exercise of its discretion. AIR (V 2a) 
1933 Cal 580 : 37 CWN 397 : 145 Ind Cas 381. 


S. 22 — Hardship of result. 

If the contract has been entered into by a com- 
petent party, and is unobjectionable in its nature 
and circumstances, specific performance is as much 
a matter of course and, therefore, of right, as are 
damages. The mere hardship of the results will 
not affect the discretion of th e Court to grant 
specific performance. AIR (Vol 14) 1927 Cal 889: 
104 Ind Cas 527 (DB). 

S. 22 — Discretion. 

Though properties are sold for a sum consider- 
ably less than their value, but there is no evid- 
ence of any fact unknown to or concealed fraudu- 
lently from the vendor of which the vendee was 
aware or of the use of undue influence, SDeciflc 
relief should be granted. AIR (Vol 4) 1917 Mad 
533 : (1916) 2 MWN 191 : 4 LW 397 : 35 Ind Cas 


871 (DB). _ _ .. . _ 

s. 22 — Contract for sale of equity of redemp- 
tion to mortgagee — Onerous terms — No fraud 
or misrepresentation — Grant of relief. 
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Although an agreement for sale of the equity 
of tile redemption by the defendant mortgagor 
to the plaintiff mortgagee contained onerous terms, 
yet, as neither fraud nor misrepresentation by the 
plaintiff was proved and the terms of the sale were 
not unconscionable, and as the plaintiff was not 
shown to have taken improper advantage of his 
position or of the defendant's difficulties, the 
Court below exercised a right discretion in granting 
a decree for specific performance. (1911) 38 Cal 
805 : 38 I A 155 : 15 CWN 934 : 13 Bom LR 704 : 
(1911) 3 MWN 79 : 14 CLJ 250 : 4 Bur LT 229 : 
8 ALJ 1193 : 10 MLT 455 : 21 AfLJ 1127 : 11 Ind 
Cas 801 (PC). 

S. 22 — Lease — Covenant for renewal — 

Construction of document — Time, whether or 
not of the essence of a contract. 

The plaintiff sued for specific performance of 
a covenant for renewal contained in a lease, the 
material clause of which was as follows : — “After 
the expiration of the said term, if the lessee shall 
so desire, the executant shall have no objection 
whatever to renew the lease for a further consi- 
deration of payment of the rent mentioned in 
the lease.” There was nothing in the lease to 
indicate that notice of intention to renew was 
to be given before its expiration. Held, on a 
construction of the lease, that time was not of 
the essence of the contract, and that the plaintiff 
had not forfeited his right to have the lease re- 
newed by reason of having allowed some months 
to elapse' after the expiration of th e original term 
before he gave notice to the defendants of his in- 
tendon to take advantage of the covenant f°r re- 
newal. 1905 AWN 154 : 27 Ail 696 (698. 699) (DB). 

5. Interference by Appellate Courts. 

S 22 — Specific performance — Relief is dis- 
cretionary — Discretion judicially exercised — 
High Court will not interfere in second appeal. 

The grant of a decree for specific performance 
is in the discretion of the trial Court, and if that 
discretion has been judicially exercised on sound 
principles and the decree is affirmed by the lower 
appellate Court, the High Court m second appeal 
will not interfere with that discretion. AIR (V 33) 
1946 Nag 139 : 1946 NLJ 43 : ILR (1946) Nag 
116 (DB). 

S 22 (ii) Powers of Appellate Court. 

When the basic findings, which ultimately led 
the trial Court to dismiss the suit for s] peeffic per- 
formance are set aside on appeal by the Appellate 
Court, no question of interference by the Appel- 
late Court with the exercise of discretion by the 
trial Court arises, and the Appellate Court is com- 
petent in the exercise of its own A ^ Cl \ < * lo 1 n ^ 
decree the specific performance. AIR (Vol 28) 
mi Oudh 324 : 1941 OWN 265 : 1941 RD 100 : 
1941 AWR 151 : 194 Ind Cas 533. 

g 22 Powers of Court of second appeal — 

Specific performance — Discretion in granting of. 

Per Haveliwala, A. J. C. (Rupchand, A. J. C. con- 
tra) _ under S. 22. discretion in the grant of 
specific performance of the contract depends o 
the facts and circumstances of each case and 

where that discretion is exercised by the firs* 
Appellate Court on the consider ationofthe evi- 
dence recorded in the case, the High Court should 
not interfere unless it is shown that the discre- 
tion was perverse and against ^mph^iierti^ns o^ 
More so in second appeal m which quest: ions oi 

fact which are the basis for the exercise of the 
discretion cannot be gone into. Where interfere e 
by the first Appellate Court rests on the considera- 
tion of the whole of the evidence and its decision 
E cm the findings of fact, both on the evidence and 
on°the documents which is within the competence 
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of the first Appellate Court to challenge, the 
High Court cannot and should not interfere unless 
those findings are vitiated by some error of law. 
AIR (Vol 24) 1937 Sind 263 : 172 Ind Cas 322 (DB). 

S. 22 — Discretion — Interference in appeal. 

As provided by S. 22 the grant of specific per- 
formance is discretionary with the Courts. Where 
the trial Court has exercised this discretion. 
Appellate Court will interfere only if it is shown 
that this discretion has been exercised perversely, 
or against judicial principles. 12 LLJ 172: AIR (V 
17) 1930 Lah 1004 (DB). 

6. Other illustrative cases. 

S. 22 — Guardian’s contract. 

Specific performance of a contract by minor’s 
guardian for the sale of immoveable property 
which at the time was for the benefit of the 
estate, can be decreed notwithstanding there & 
an offer of better price subsequent to the contract. 
AIR (Vol 11) 1924 Mad 863 : 20 MLW 559 : 
35 MLT 110 : 1924 MWN 878 : 47 MLJ 683 : 82 
Ind Cas 926. 

S. 22 — De facto guardian. 

Specific performance will not be granted where 
de facto guardian has entered into a con- 
tract with a third party for sale of the 
minor’s property. To direct the contract ta be 
carried into effect as against the minors is to 
sanction a plain breach of trust on the part of 
de facto guardian. AIR (Vol 11) 1924 Pat 81 : 

4 PLT 553 : 2 Pat LR Civ 181 : 78 Ind Cas 483 
(DB). 

S. 22 Suit for agreement to lease — Lease 

not registered — Contract, if divisible. 

Although a document which has been executed 
Is inoperative in law and wholly ineffectual to 
create title in the intended lessee, it is neverthe- 
less evidence of a valid agreement to execute a 
lease and may consequently form the foundation 
of an action for specific performance. (1910) 12 
CLJ 464 (466) : 8 Ind Cas 794 (DB). 
g 23 

See’ also Contract Act, Ss. 2 (d) and 37. 

1. Scope. 

2. Clause (a). 

3. Clause (b). 

4. Clause (c). 

5. Benami transaction. 

6. Stranger, suit by. 

See N. 1 and 4. 

1. Scope. 

S. 23 — One or more co-contractors 

to enforce contract against will of others — S. 22 , 

f Section* 23 covers a case where one or m0re ,f°T 
contractors want to enforce the contract agams 

the will of the others. the 

So long as the plaintiffs are willing to pay ™ 
vendors the full price bargained for and ask them 
to sell to the very persons with whom they hao 
contracted, there is no variation ofthecontijc- 
Where the case of the plaintiffs is that the defe f 
dant agreed to sell a property to the plaintiffs a 
another person who refuses to join them, wP 
intiffs have a right to sue for S P®^ 
ance even though one of their co^trac^ .JS 
fuses to join them. It is 1937 

should be before the Court AIR (Vol 24) 1 

Nag 186 : ILR (1938) Nag 41 . 171 Ind Cas 

(DB). Fn . 

— S. 23 — Contract to benefit of stranger 

forcement. . . 

A stranger to a crontract. which was to J Ms 

neflt, is entitled to enforce the not 

though the arrangement to his benefit was 
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communicated to him by the parties to the con- 
tract, and was brought to his notice by a mere 
accident. (1936) 62 CLJ 55 : 164 Ind Cas 477 
(DB). 

— S. 23 — Mutuality between parties — Suit by 
one party — Other party if can also enforce spe- 
cific performance. 

For either party to be able to sue for specific 
performance, there must be mutuality. Once 
there is that mutuality and one party can sue 
the other for specific performance. ther e is no 
reason why the other party also cannot enforce 
specific performance. AIR (Vol 21) 1934 Rang 
160 : 152 Ind Cas 552. 

— — — S. 23 — Stranger to a contract. 

Section 23 does not purport to be, and is not, 
exhaustive of the case in which specific perform- 
ance of a contract may be granted in favour of 
a person. In certain cases even a stranger to a 
contract can su e for specific performance as where 
there is a creation of a trust in favour of the 

plaintiff, the creation of a charge on immovable 
property in favour of the plaintiff, where the 
promisor is estopped owing to transactions bet. 
ween the plaintiff and the promisor, and when 
there is a settlement on marriage in which the 
plaintiff is beneficially entitled. AIR (Vol 13) 

1926 All 7 : 87 Ind Cas 724 (DB). 


2. Clause (a). 

~ g 23 — Sale by guardian with condition for 
re-sale to minor — Suit by minor for specific per- 
formance of agreement to re-sell. 

Where the guardian of a minor sold property 
belonging to the minor with a stipulation to the 
following effect : “If it happens that you or your 
heirs have to sell the property to others, then 
you must sell it to the plaintiff or his heirs for 
the aobve price and also for such price as may 
be determined by arbitrators in respect of any 
building that may be constructed upon the land 
and the minor on attaining majority sued to en- 
force specific performance of the agreement for 

fC-S^l6 I 

Held, that the contract was, however, not bind- 
ing on the minor, and for want of mutuality, could 
not be specifically enforced by either party. The 
validity or the (enforceability of such a contract 

does not depend upon th e question whether it was 
conducive to the benefit of the ™f n °J °y no ^ 
AIR (Vol 20) 1933 Mad 322 : 37 T L ^ . 3 f° 1 * ^ 
MWN 315 : 56 Mad 433 : 64 MU 354 . 142 Ind 

Cas 315 ((FB). 

— S. 23 — Contract by guardian for 'Enforce- 
ability by minor — T. P. Act, S. 55 (1) (a). 

It is not within the competence of a guardian 
of a minor to bind the minor or his estate by a 
contract for the purchase of immovable property. 
The minor in such a case is not bound by the 
contract. It is not open to the minor, on attain- 
ing majority, to enforce ^Pppif c f b. er f ormance^ of 
the conltract. 23 MLT 610. Not f - ^ „7 

1920 Mad 423: 38 MLJ 77: (192°) MWN 129. 27 

MLT 264: 55 Ind Cas 377 (DB). 

3. Clause (b). 

~ g 23 (b) Sale-deed of certain property with 

an agreement from vendee that he would re -oonvey 
the lame on payment of a fixed sum — Vendor 
assigning to obtain reconveyance to his daughter 
^ Refusal of vendee to reconvey unless further 
navment of Rs. 500 made — Daughter, held ent - 
tied to obtain reconveyance without extra pay- 
ment. 1942 NU 322. 

_ s 23 (b) — Option to re-purchase, whether 

assignable. 


Both under the common law and under S. 23 
(b), an option to re-purchase property is prima 
facie assignable though it may be so worded as 
to show that it was to be personal to the grantee 
and not assignable. AIR (Vol 27) 1940 Bom 339: 42 
Bom LR 653 : ILR (1940) Bom 674 : 191 Ind Cas 
139 (DB). 

S. 23 — Third party’s right to su c on con- 
tract. 

The general rule that a person not a party to 
a contract cannot sue on it is subject to excep- 
tions such as where the plaintiff is claiming 
through a party to the contract. Or he is in the 
position of a cestui que trust or of a principal 
suing through an agent. AIR (Vol 23) 1936 Bom 
344 : 38 Bom LR 610 : 60 Bom 954 : 165 Ind 
Cas 338 (DB). 

S. 23 (b) — Scope. 

Section 23, cl. (b) permits the representative-in- 
interest of a party to an agreement to sue for 
its specific performance. AIR (Vol 22) 1935 Lah 
181 : 37 PLR 58 : 153 Ind Cas 437 (DB). 

S. 23 (b) — Sale — Agreement to re-sell — 

Construction — Right to enforce. 

Where a person sells his land or house to an- 
ther person and the latter enters into a contract 
to convey the property back to the vendor or his 
heirs, the right to obtain a reconveyance from the 
vendee or his heirs is ordinarily assignable even 
to a stranger who can enforce it by a suit. But 
when the intention of the parties was that the 
vendor or his heirs alone should be given the right 
of repurchasing the property, the assignee outside 
the family cannot enforce the contract specifically. 
AIR (Vol 21) 1934 Bom 171 : 36 Bom LR 290 : 151 
Ind Cas 536. 

S. 23 — Assignee — Where assignee has no 

title. 

Where a person has only a personal interest 
which he cannot assign, his assignee can in no 
sense be regarded as th e representative as to be 
entitled to obtain specific performance under S. 23 
(b). AIR (Vol 17) 1930 All 101 : 1930 ALJ 799 
(DB). 

S. 23 Contract for sale can be assigned and 

representative in interest can enforce it. AIR 
(Vol 16) 1929 All 817 : 1929 AU 1196 (DB). 

S. 23 — Breach of contract — Specific perfor- 
mance possible. 

Where a contract between A and B is broken 
by B, but is such as its specific performance can 
be obtained by A, the right that A possesses is 
not a mere right to sue but a right to get specific 
performance, which can be validly assigned and 
the assignee can enforce the contract specifically 
against B. AIR (Vol 16) 1929 Mad 251 : 1929 
MWN 142 : 30 MLW 3Q2 : 116 Ind Cas 848 (DB). 

S. 23 — The covenant for renewal of lease of 

land being a covenant running with the land the 
assignee of the leasehold is perfectly competent 
to enforce its terms. AIR (Vol 11) 1924 Cal 346 : 
69 Ind Cas 600. 

S. 23 — Assignment — What contracts are 

assignable. 

All contracts capable of specific performance 
excepting those of the class prohibited by S. 23 
of the Specific Relief Act are assignable. In S. 23 
of the Specific Relief Act the words “representa- 
tive in interest” include an assignee oft an inte- 
rest. AIR (Vol 4) 1917 Mad 358 : 3 LW 435 : 
19 MLT 329 : 33 Ind Cas 696 (DB). 

4. Clause (c). 

S. 23 — Third party’s right to sue on contract. 

A stranger to a contract cannot sue on it unless 
there is something over and above the contract 
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such as a trust and the like which would entitle 
him to sue. AIR (Vol 32) 1945 Nag 231 : 1945 
NLJ 295 : ILR (1945 Nag 948. 

S. 23 — Privity of contract. 

The plaintiff sued to recover Rs. 553-4-0 from 
the defendant. His cas e was that h e sold cotton 
worth Rs. 576 to one B who took delivery and 
paid Rs. 26 towards a part payment of the price. 
The balance outstanding was Rs. 550. He promised 
to pay this amount to the plaintiff B subsequently 
sold the cotton to the defendant. The plaintiff’s 
case was tiiat the defendant purchased the cotton 
of the plaintiff through B and that the defendant 
promised to pay the amount of Rs. 550 to the 
plaintiff and gave a chit. The terms of the chit 
were as under : “To L, accept compliments of D 
(defendant). Further at the instance of B, W the 
man of G (plaintiff) wll come. So you will please 
pay him Rs. 550” : 

Held, that chit could not be construed as an 
agrement by the defendant to pay the amount 
in suit to the plaintiff. There being no privity of 
contract between the plaintiff and the defendant, 
the former could not sue the latter to recover the 
amount even though the defendant had the cotton 
belonging to the plaintiff and had got it insured 
in his name. Th e plaintiff’s case was not covered 
by any of the exceptions laid down in (AIR (V 17) 
1930 Mad 382 : 53 Mad 270 : 124 Ind Cas 55) 
to the principle that a stranger to a contract can- 
not sue on an agreement which is for his benefit. 
The plaintiff had misconceived his remedy and 
ought to have sued B fo r the recovery of price. 
The defendant was liable, if at all, to B. AIR 
(Vol 31) 1944 Nag 120 : 1944 NLJ 110 : ILR (1944) 
Nag 46 : 212 Ind Cas 539. 

— — S. 23 — Stranger. 

Where there was an agreement between the song 
of a deceased Muhammadan that one of them 
should take the whole property of their father and 
also pay his debts, such brother does not become 
personally liable for the debts of the father since 
the creditors cannot enforce the agreement bet- 
ween the brothers, and therefore cannot apply to 
adjudicate him an insolvent. AIR (Vol 30) 1943 
Sind 190 : ILR (1943) Kar 238 : 210 Ind Cas 25 
(DB). 

S. 23 Enforceability — Stranger, when can 

enforce. 

A stranger to a contract which reserves a benefit 
for him cannot sue upon it either in English or 
in Indian law even though in India the conside- 
ration need not move from the promises. There 
are two well-recognised exceptions to this doct- 
rine. The first is where a contract between two 
parties is so framed as to make on e of them a 
trustee for a third; in such cases the latter may 
.sue to enforce the trust in his favour and no 
objection can be taken to his being a stranger 
to the contract. The other exception covers those 
cases where the promisor, between whom and the 
stranger no privity exists, creates privity by hig 
conduct and by acknowledgment or otherwise cons- 
titutes himself an agent of the third party. 

Vendor sold his property for a consideration 
that the vendee would pay the creditors of the 
vendor. The property was not sold for a fixed 
consideration and the vendee did not retain out 
of it a certain sum of money which he undertook 
to pay to the creditors. The consideration for the 
transfer was that the vendee would satisfy the 
creditors of the vendor and release the latter from 
the liability in respect of two debts. The amount 
which the vendee was to pay to the creditors 
would depend upon the arrangement which he 
.might be able to make them. He took the chance 
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of his being able to induce the creditors to give 
up their claim for interest either in whole or in 
part. It was for the benefit of the vendor him- 
self and not for the benefit of the creditors that 
this bargain was entered into ; 

Held, that the vendee was not in any way a 
trustee for the creditors in respect of the money 
due to them. Consequently, the creditors could 
not enforce the contract. AIR (Vol 29) 1942- Cal 
251 : 74 CLJ 327 .* ILR (1941) 2 Cal 576 : 201 
Ind Cas 138 (DB). 

S. 23 (c) — Compromise of doubtful rights 

between members of sam e family — Applicability. 

Per Rowland J. — Where the rule in Tweddlo 
v. Atkinson. (1861) 121 E R 762, conflicts with 
a statute the statute must prevail. 

There is neither principle nor authority in sup- 
port of the proposition that there can be no com- 
promise of doubtful rights between members of 
the same family unless it is between all the mem- 
bers of the family; cl. (c) of S. 23 is specifically 
designed to meet such case as where the senior 
members of a family compromise a dispute regar- 
ding the rights both of themselves and of the 
other members of their respective branches. AIR 
(Vol 29) 1942 Pat 460 : 21 Pat 377 : 24 PLT 33 : 

8 BR 812 : 201 Ind Cas 660 (DB). 

S. 23 (c) — Applicability — Compromise of 

doubtful rights between members of same family 
— Junio r members not parties to it, if can sue 
on compromise — Contract — Persons not party 
to contract, whether can sue on it. 

S, a widow of B brought a suit against M who 
was the brother of C for possession of certain 
lands o n th & allegation that since the death of 
her husband who was separate from M, she had 
been in possesson of the disputed lands but M 
wrongfully dispossessed her therefrom. In that 
suit, a compromise decree was passed to the effect 
that M would remain in exclusive possession of 
all the lands and that he would pay maintenance 
In kind to S during her lifetime and after her 
death, he would giv e similar maintenance to her 
daughter-in-law J. M gave maintenance allow- 
ance to S and on her death to J for some years 
but subsequently, he stopped the payment. J then 
brought a suit against M for the recovery of 
arrears of maintenance : 

Held, that as a Hindu widow, J was entitled to 
maintenance out of the property in which her 
husband was co-parcener at the time of his death, 
and the compromise being a compromise of doubt- 
ful rights between the members of the same 
family as contemplated by S. 23 (c), J was enti- 
tled to obtain maintenance from M although she 
was not a party to the compromise. AIR (V 29) 
1942 Pat 460 : 21 Pat 377 : 24 PLT 33 : 8 BR 
812 : 201 Ind Cas 660 (DB). 

S. 23 — Third party, when can sue upon con- 
tract. 

Where, on a contract between A and B, B agrees 
to pay a sum of money to C and no more cir- 
cumstances appear. C being a stranger to tne 
contract cannot sue B for the money, though ai 
the parties to the contract are parties to the suit. 
This is the general rule, though some exceptions, 
to the rule arise under the following circums- 
tances. e. g.. (a) where B afterwards agrees witn 
C to pay him direct or becomes estODDed fro™ 
denving his liability to pay him personalia ( 
where the contract between A and B creates a 
trust in favour of C: (c) where the contract charges 
the monev to be paid out of some immovable pro- 
perty or (d) where it is due to C under a marrtag 
settlement, partition or other family arrangement- 
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AIR CVol 24) 1937 Oudh 99 : 1936 OWN 1021 : 

12 Luck 639 : 165 Ind Cas 113 (DB). 

S. 23 — Composition deed between heirs of 

deceased debtors and creditors One of creditors 

not joining though his name mentioned but elec- 
ting to abide by it — Such creditor, held can en- 
force the deed even though h e was not a party 
to it. AIR CVol 22) 1935 All 441 : 1935 AWR 426 : 
157 Ind Cas 983. 

23 — Vendor’s creditor. 

Where all that appears is that a person trans- 
fers property to another and stipulates for the ✓ 
payment of money by purchaser to a third person 
a suit to enforce that stipulation by the third 
party will not lie. AIR (Vol 17) 1930 Mad 382 : 
31 MLW 371 : 53 Mad 270 : 58 MLJ 420 (FB). 

23 — Anti-nuptial contract. 

A Burmese Buddhist can file a suit for specific 
performance of an anti-nuptial contract entered 
into by the parents of both sides. AIR (Vol 17) 
1930 Rang 172 : 8 Rang 266. 

23 Beneficiary under contract. 

Where a contract is made between A and B for 
the benefit of C., C is entitled to sue the defaul- 
ting par tv AIR (Vol 15) 1928 Mad 23 : 101 Ind 
Cas 386 (DB). 

S. 23 — A mere contract between two parties 

that one of them shall pay a certain sum to a 
third person not a party to the contract, will not 
necessarily make that third person a cestui que 
trust so as to found a suit for money against 
ihe obligor. AIR (Vol 13) 1926 Cal 1009: 53 Cal 
922 : 30 CWN 812 : 96 Ind Cas 846 (DB). 

S. 23 — Contract — Specific performance — 

Stranger. 

The question whether a person deriving a benefit 
under a contract to which he is no party can sue 
to enforce it, is one to be decided on rules of 
justice, equity and good conscience. 

Held, that a creditor was entitled to sue for 
the debt from an alienee of the debtor who had 
undertaken to pay off the debts. English cases 
cited. AIR (Vol 1) 1914 Cal 129 : 41 Cal 137 : 
1? CWN 1143 : 18 CLJ 603 : * 20 Ind Cas 630 

(DB). 

23 Third party — If can enforce. 

A hypothecation bond executed by A to B for 
a consideration including the amount du e by a 
to C a third party, cannot be enforced by C, he 
being no party to the bond. AIR (Vol 1) 1914 

Mad 701 : 38 Mad 753 : 26 MLJ 127 : 23 md 
Cas 951 (DB). 

S. 23 — Stranger — Right to enforce con- 

Where under an agreement in anticipation of 
marriage between the parents of the bride and 
bridegroom an annuity is settled on the wife she 
has right to sue thereon though not a Party jo 
the contract. (1910) 32 A1 1 410 : 37IA 152 .1 
CWN 865 : 7 ALJ 871 : (1910) MWH 313 . 8 
MLT 147 : 12 CLJ 205 : 12 Bom LR 638 . 20 
MLJ 614 : 7 Ind Cas 237 (PC). 

o 03 (c) — Right of suit — Partition. 

A beneficiary having a right to Penance 

under a document (viz.) a deed of partitiOTi, is 
entitled to bring a suit to enforce the terms in 
his favour. (1910) 33 Mad 238 : 8 MLT 249 . 19 

MLJ 739 : 4 ind Cas 1083 (DB). . 

— S. 23 (c) partition deed — Minor member 

^Bv^deLd^of partition executed by the adult 
members of a joint Hindu family it w^ agreed 
that a certain minor member of the family re- 
present in the - execution of the deed by his 
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father should receive a certain share in a parti- 
cular village “by right of primogeniture” and 
the agreement further recited that the member 
in question had been put into possession of the 
share allotted to him. It was further agreed that 
inasmuch as the property thus dealt with was 
subject to two mortgages, the other members of 
the family would be responsible for the Payment 
of the mortgage-debts and would indemnify the 
recipient of the mortgaged property in case of 
proceedings being taken against such property for 
satisfaction of the mortgage debts : 

Held on suit by the minor (after attaining majo- 
rity) to compel reimbursement by the other mem- 
bers of the family that th e partition deed was en- 
forceable in favour of the plaintiff just as much 
as, if just and equitable, it would have been bind- 
ing upon him, and that the plaintiff was entitled 
to sue for any benefit which the deed purported 
to secure to him. 

Held also, on a construction of the partition 
deed, that the plaintiff was also entitled to sue 
having regard to the terms of S. 23 (c). 1906 AWN 
261 : 29 All 37 (43) : 3 ALJ 785 (DB). 

S. 23 (c) — Family arrangement — Compro- 
mise of doubtful rights — Enforcement by one 
not party but bencflcally entitled. 

A person beneficially entitled under a deed of 
family compromise of doubtful rights may sue 
to enforce it even though he was no party to such 
compromise. (1901) 5 CWN 386 (391) (DB). 

S. 23 — Agreement to renew Kanom, Specific 

performance — Subsequent purchaser with notice, 
rights of purchaser to eject. 

Where there is only an agreement to renew a 
kanom (or mortgage) for 12 years and the owner 
sells the property to a third person who purchases 
with notice of the prior agreement, such third 
person can su e to eject the person who is in posses- 
sion and who is entitled to get the kanom renew- 
ed under th e agreement notwithstanding the fact 
that the person in possession would be in time 
at tlie institution of the suit for suing for specific 
performance of the prior agreement. (1901) 13 
MLJ 217 : 27 Mad 202 (204, 205) (DB). 

5 4 Benami transaction. 

S. 23 — Husband of party. 

It is a common practice in India that people, 
while paying money from their own pockets, pur- 
chase property for various reasons in the namo 
of the members of their families. Such transac- 
tions are well known as benami transactions and 
their validity has been recognized by the highest 
Courts of Justice. A husband is therefore compe- 
tent to sue for specific performance of a contract 
of sale in favour of his wife. AIR (Vol 14) 1927 
Lah 252 : 9 LLJ 199 : 28 PLR 620 : 100 Ind Cas 
422 (DB). 

— S. 23 — Benamidar — Contract by — Spccifio 

performance. 

In a suit for specific performance it is not a 
valid defence that the person who entered into 
contract has no beneficial interest but Is a benami- 
dar. AIR (Vol 3) 1916 Mad 75 : 28 MLJ C17 : 
29 Ind Cas 12 (DB). 

6. Stranger, suit by. 

See N. 1 and 4. 

g 24. 

s! 24 — Readiness to perform own part — 

English law. 

Although, so far as the Act is concerned, there 
Is no express statement that in a suit for specific 
performance the averment of readiness and willing- 
ness on plaintiff's part up to the date of decree 
is as necessary as it was always in England, it 


